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f MEMORANDUM FOR THE PRESIDENT
FROM: JIM cmmow

SUBJECT: Enrolled Bill S. 1800 - Arts and Artifacts
Indemnity Act

A=Y Attached for your consideration is S. 1800, sponsored by
Senators Pell and Javits.

The enrolled bill would authorize a new Federal program to
indemnify persons, non-profit agencies, institutions or
governments against loss of or damage to certain works of
art. Specifically, the bill would authorize the Federal
Council on Arts and Artifacts to enter into indemnity
agreements with exhibitors where the Secretary of State has
certified the exhibition to be in the national interest. The
Council would be authorized to pledge the full faith and
credit of the United States, not to exceed $250 million at
any one time.

The purpose of the bill is to facilitate the exchange of art
and artifacts between the United States and other countries
of the world by providing indemnification against financial
loss due to loss, theft or damage. This will not only

afford Americans the opportunity to enjoy and study works

of art from abroad, it will enable people from other lands to
view objects of art produced or held in America as part of
cultural exchange programs designed to advance the national
interest of the United States.

The Department of Justice has recommended disapproval of the
bill because its provisions violate (1) the constitutional
requirement that officers of the United States be appointed
by the President, with the advice and consent of the Senate,
or with Congressional authorization, by the President alone,
the courts of law, or heads of departments and (2) the
constitutional prohibition against members of the Congress
holding other offices in the United States.

Digitized from Box 34 of the White House Records Office Legislation Case Files at the Gerald R. Ford Presidential Library



Justice points out that, since the Council would be given
executive, as opposed to advisory, functions under the bill,

its members must be officers of the United States. Four

of the current members of the Council -- the Secretary of the
Smithsonian Institution, the Director of the National Gallery
of Art, the designee of the Chairman of the Senate Commission
on Arts and Artifacts, and the designee of the Speaker of the
House —-- are not appointed in the manner required by the
Constitution. Further, one of the members of the Council -- the
designee of the Speaker of the House -~ is a member of Congress
and, therefore, not eligible to hold any other executive office.

OMB and the Counsel's Office have pointed out, on the other
hand, that you recently signed into law S. 824, the Japan-United
States Friendship Act containing the same kind of constitutional
defect. In signing that bill, you stated:

"Because of the constitutional provision against
members of the Congress serving in any other
office in the United States, the Congressional
members of the Commission will serve in an
advisory capacity as non-voting members.”

OMB and the Counsel's Office agree that the defect in this
bill may be remedied in similar fashion.

Additional discussion of the enrolled bill is provided in
OMB's enrolled bill report at Tab A. The full text of the
Department of Justice comments and their proposed veto
message is at Tab B.
OMB, Counsel's Office (Lazarus),NSC and I recommend approval
of the enroclled bill and approval of the attached signing
statement which has been cleared by Paul Theis.
DECISION

1. Sign S. 1800 at Tab C

Approve signing st ment at Tab D

Approve Disapprove

2. Veto S. 1800




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 15 %73
MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill S. 1800 - Arts and Artifacts
Indemnity Act

Sponsors - Sen. Pell (D) Rhode Island and Sen.
Javits (R) New York

Last Day for Action

December 20, 1975 - Saturday

Purpose

Authorizes Federal indemnities for certain exhibitions of
artistic and humanistic endeavors.

Agency Recommendations

Office of Management and Budget Approval (signing
statement attached)

National Endowment for the Arts Approval

National Endowment for the Humanities Approval

Department of State Approval

Smithsonian Institution Approval

National Gallery of Art Approval

Department of Treasury Approval (Informallv)
Department of Justice Disapproval (veto

message attached)

Discussion

The enrolled bill authorizes a new Federal program to
indemnify against loss or damage of certain exhibits of art
and other artifacts or objects (including, among other
things, paintings, sculpture, tapestries, manuscripts, rare
books, other published matter, photographs, movies, and
audio and video tape).

S. 1800 provides that the Federal Council on the Arts and
Humanities (which, under current law, is essentially an
advisory body to the National Endowment for the Arts and
the National Endowment for the Humanities) shall be an
agency for the purpose of the Act. The Council may
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indemnify exhibitions of objects described above which are
of educational, cultural, historical or scientific value and
which are certified by the Secretary of State or his designee
as being in the national interest. Indemnified items would
be covered while on exhibit within the United States, or
elsewhere in the case of an exchange of exhibits. The bill
would prohibit the Council from indemnifying both exhibits
involved in an exchange, however, thus ensuring reciprocal
treatment from foreign countries. Any person, nonprofit
agency, institution or government would be eligible to apply
for an indemnity agreement.

The bill limits the aggregate amount of such agreements that
may be outstanding at any one time to $250 million and fur-
ther limits the amount of an indemnity for any single
exhibition to $50 million. Coverage for each exhibit
indemnified under the bill also would apply only to damage
or loss in excess of $15,000.

The apparent purpose of S. 1800 is to provide Federal sup-
port for significant international art exchanges, thereby
reducing the high costs of private insurance against loss

or damage to art objects involved in such exhibits. Avail-
able evidence indicates that high insurance costs have
prohibited some international exhibits from taking place and
have caused others to be sharply curtailed.

Recognizing that major international exchanges of art con-
stitute an important part of the cultural interchange
between nations, the Executive Branch supported two bills,
enacted in the second session of the 93rd Congress, to
authorize Federal indemnities for two specific international
art exhibits. The first Act permitted the Secretary of
State to indemnify the "Exhibition of the Archeological
Finds of the People's Republic of China" while on display

in the United States. In the second case, an exchange of

exhibits between the Metropolitan Museum of New York and . igh.

the Soviet Union, the Secretary was authorized to indemnify
the Metropolitan's exhibit. The Soviet Union assumed ‘
responsibility for its own objects. Both of these Acts ' °
applied to international exhibits carried out pursuant to
agreements between the governments of the United States and
the foreign countries.

As a result of the need to enact special legislation on
two occasions, the Executive Branch indicated, during
Congressional consideration of the second bill, that
general legislation would be appropriate. Several aspects
of this enrolled bill, however, are objectionable.
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Although S. 1800 states that indemnity agreements "shall

cover eligible items while on exhibition in the United
States, or elsewhere when part of an exchange of exhibi-
tions," the indemnification authority is not explicitly
limited to international exhibits. The bill's legislative
history and the requirement for a "national interest"
certification by the Secretary of State or his designee,
however, clearly indicate that S. 1800 is intended to apply
only to significant international art exhibits and exchanges.

More importantly, the enrolled bill does not incorporate

the Administration's recommendation that indemnification
authority be restricted to international art exhibitions

and exchanges carried out pursuant to intergovernmental
agreements (as was the case with the Chinese and Metro-
politan Museum exhibits), or to other international exhibits
and exchanges receiving Federal support. Eligibility for
indemnity agreements is also not fully limited to non-
profit entities by the bill's language.

The absence of such limitations could lead to an overly
broad implementation of the indemnification authority. The
reports of the House and Senate Committees, however, offer
some useful, although not entirely consistent, interpreta-
tions of legislative intent. Citing the requirement for the
Secretary of State to certify that proposed exhibits are

"in the national interest," the Senate Committee report
states:

"This is one of the most important features of
this legislation. The requirement of such
designation by the Secretary of State will
insure that the indemnity program is used for
the foreign policy interests of the United
States and will guard against the possibility
of its becoming a simple insurance relief
mechanism."

The House report states:

"While there are undoubtedly foreign policy
advantages resulting from international
exhibitions, this legislation is not intended

to result in the use of these artistic and
humanistic exhibitions for political purposes.
Rather, these exhibitions are viewed by the
Committee as beneficial in their own right, »
with important cultural benefits accruing &

to all those who gain the opportunity to see .- -,
them." o



Nonetheless, the House Committee report notes that the cer-
tification requirement will insure that indemnities are not
used as a simple insurance relief mechanism.

Both Committee reports state, in identical language, that
"The language /of the blll/ does not include profit-making
organizations, limiting itself strictly to non-profit
agencies."” :

In our view, the above legislative history and the require-
ments of the bill, including the national interest
certification and the authority for the Council to issue
regulations "in order to achieve the purposes of this Act,
and consistent with this purpose to protect the financial
interest of the United States," provide sufficient
flexibility to implement this legislation in a manner con-
sistent with the best interests of the United States.

The enrolled bill also provides for "back-door financing"
by failing to require that the amount of indemnification
agreements written in a given fiscal year be specified in
appropriation acts. In its consideration of the bill, the
House debated at length this aspect of the bill but took
no corrective action. Moreover, the Congressional Budget
Act exempts from its back-door spending proscription any
authority to insure or guarantee the repayment of indebted-
ness incurred by another person or government. The
indemnification authority provided in S. 1800 could be
construed as falling within this exemption.

Although the annual cost of indemnities could be
substantial in the event of a catastrophic loss (theoretically
exceeding the bill's $250 million aggregate limitation,
since this limit applies only to indemnity agreements
outstanding at any one time and is not an annual limit),
such losses are unlikely. For example, the British
Government, over the past several years, has indemnified
works of art valued at approximately $275 million. Yet,

it has experienced only one loss in excess of $25,000
(which amounted to about $35,000). Other evidence suggests
that the vast majority of losses can be expected to fall
under the $15,000 deductible provided for in S. 1800.

It should be noted that the National Endowments for »
Arts, which anticipates that it may be delegated to perforﬁ
some of the administrative responsibilities for reviewing <%
and evaluating indemnification applications, has advised
us informally that there may be a request for additional
staff and funding to carry out any such responsibilities.
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Finally, in its enrolled bill letter, Justice recommends
disapproval of S. 1800 because it violates two provisions
of the Constitution. Since the Federal Council on the
Arts and Humanities would have executive, as opposed to
merely advisory, functions under the bill, Justice points
out that its members must be officers of the United
States.

The Constitution provides (Article II, Section 2, Clause

2) that officers of the United States must be appointed by
the President, with the advice and consent of the Senate,
or, with Congressional authorization, by the President
alone, the courts of law, or heads of Departments. Justice
notes that, under existing law, the Federal Council on the
Arts and Humanities includes, among its members, four
persons -=-the Secretary of the Smithsonian Institution,

the Director of the National Gallery of Art, a member
designated by the Chairman (Senator Mansfield) of the
Senate Commission on Arts and Antigquities, and a member
designated by the Speaker of the House -- who are not
appointed as required under the Constitution, and thus,

are not officers of the United States. Furthermore, the
Constitution prohibits members of Congress from
simultaneously holding any civil office (Article I, Section
6, Clause 2).

Justice's letter concludes:

"In our view, the constitutional principles
which prevent Congress from appointing, or
Members of Congress from serving as,
Executive officers are of major consequence,
and must not be impaired. Moreover, the
Department believes that the authorization
to pledge the full faith and credit of the
United States up to the ceiling amount of
$250,000,000 at any one time is a matter of
major practical import which warrants
Executive rejection of a legislative scheme
which would place this sovereign function
in individuals who are not constitutionally
appointed officers of the United States."

Recognizing the seriousness of Justice's constitutional
objections to the bill, we note a mitigating circumstance.
Under the law creating the Council, the President is
authorized to change its membership to meet changes in
Federal programs or executive branch organization. While
this provision does not nullify the constitutional

-
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objections to the bill, we believe it would permit the
President to implement the bill's provisions in a
constitutional manner by directing that the four Council
members who are not appointed as required by the Constitu-
tion shall not serve as members of the Council when it acts
as an agency in carrying out functions under this Act.

In this connection, you recently signed into law (on
October 21, 1975), S. 824, the Japan-United States Friend-
ship Act, which Justice recommended you disapprove for the
same reasons. In your signing statement on that bill,

you stated:

"Because of the Congressional provision against
Members of the Congress serving in any other
office of the United States, the Congressional_
Members of the /Japaannlted States Frlendshlg/
Commission will serve in an advisory capacity,
as nonvoting members."”

On balance, while S. 1800 contains a number of undesirable
provisions, we recommend you sign the bill in light of

the above discussion. We also recommend you issue a
signing statement (proposed statement attached) to counter
the Constitutional problems it presents and to direct the
Secretary of State to establish criteria for making the
required "national interest" determinations to assure that
the legislation is implemented in the best interests of
the United States. 1In our proposed signing statement,

we do not refer to your action on the Japan-United

States Friendship Act, noted above, because we do not
believe it is wise to call the attention of Congress to
such precedents which may encourage inclusion of similar
provisions in other legislation.

5;. ey P27 T
James M. :; /7

Assistant Director for
Legislative Reference

Enclosures
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

DECISION

December 18, 1975

MEMORANDUM FOR THE PRESIDENT
FROM: Jim Cannon

SUBJECT: Enrolled Bill 8. 1800 -~ Arts and Artifacts
Indemnity Act

Thié'enrolled bill would authorize a new Federal program to
indemnify persons, nonprofit agencies, institutions or govern-
ments against loss of or damage to certain works of art.
Specifically, the bill would authorize the Federal Council on
Arts and Artifacts to enter into indemnity agreements with
exhibitorsaréhere the Secretary of State has certified the
exhibition to be in the national interest. The Council would
be authorized to pledge the full faith and credit of the United
States, not to exceed $250 million at any one time.

The purpose of the bill is to facilitate the exchange of art and
artifacts between the United States and other countries of the
world by providing indemnification against financial loss due to
loss, theft or damage. This will not only afford Americans the
opportunity to enjoy and study works of art from abroad,set it
will enable people from other lands to view objects of ‘art
produced or held in America as part of cultural exchange programs
designed to advance the national interest of the United States.

The Department of Justice has recommended disapproval of the bill
because its provisions violate (1) the constitutional require-

ment that officers of the United States be appointed by the
President, with the advice and consent of the Senateg(6T)with \§£JL
Congressional authorization, by the President alone,(ﬁﬁﬁf@é of

law, or heads of departments, and (2) the constitutional pro-
hibition against members of the Congress holding other offices

in the United States.

Justice points out that, since the Council would be given
executive, as opposed to advisory, functions under the bill,

its members must be officers of the United States. Four of-the
current members of the Council -- the Secretary of the Smithsenian
Institution, the Director of the National Gallery of Art, the
designee of the Chairman of the Senate Commission on Axt and



Artifacts, and the designee of the Speaker of the House --

are not appointed in the manner required by the Constitution.
Further, one of the members of the Council -- the designee of
the Speaker of the House -- is a member of Congress and, there-
fore, not eligible to hold any other executive office.

OMB and Counsel's office have pointed out, on the other hand,
that you recently signed into law a message containing the

same kind of constitutional defect (5. 824, the Japan-United
States Friendship Act). In signing that bill, you stated:
"Because of the constitutional provision against members of

the Congress serving in any other office in the United States,
the Congressional members of the [Japan-United States Friend-
ship] Commission will serve in an advisory capacity as non-
voting members." OMB and Counsel agree that the defect in this
bill may be remedied in similar fashion.

OMB, Counsel's office, the National Endowment for the Arts,
the National Endowment for the Humanities, the Department of
State, the Smithsonian Institution, the National Gallery of
Art, and the Department of the Treasury have all recommended
approval of the bill.

RECOMMENDATION

I recommend you approve S. 1800, with signing statement
(attached).

DECISION
Sign S. 1800

Veto S. 1800
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Council == thg Secretary of the ¢mithsonian Institution,
the Director of the N%tional Gallery of Art, the member
designated_by the Chairman of the Senate Commission on
Art and Antiquities, and’the member designated by the
Speaker of the House -- are not appointed in the manner
prescribed in the Constitution for appointment of officers
of the United States. Furthermore, the conversion of the
Council from an advisory body into an executive agency for
the purpose of the Act places the Congressionél member
of the Council in violation of the Constitutional prohibition
against members of Congress holding civil offices of the
United States.

However, I am approving S. 1800 despite these |
Constitutional defects. Under the authority vested in
me by the National Foundation on the Arts and Humanities
Aact of 1965 to change the membership of the Council to
meet changes in Federal programs or executive branch
organization, I am today directing that, because of the
Constitutional provisions noted above, the four Council
members previously mentioned shall not serve as members
of the Council‘when it acts as an agency in carrying out

functions under this Act.




NATIONAL ENDOWMENT FOR THE HUMANITIES

WASHINGTON, D. C. 20506

THE CHAIRMAN December 8, 1975

Mr. James M. Frey

Assistant Director for Iegislative
Reference

Room 7201 New Executive Office
Building

Office of Management and Budget

Washington, D.C. 20503

Dear Mr. Frey:

This is In response to your request of December 5th for
the views of the National Endowment for the Humanities on S.1800
the "Arts and Artifacts Indemnity Act".

This legislation is intended to provide indemnities for
exhibitions of artistic and humanistic endeavors, and for other
purposes. The National Endowment for the Humanities recommends
approval by the President.

Ronald Berman
Chairman




DEPARTMENT OF STATE

Washington, D.C. 20520

DEC 9 ~ 1975

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Lynn:

I refer to Mr. Frey's communication of December 5, 1975,
which seeks the views of the Department of State on

Senate Bill 1800. This legislation would authorize the
Federal Council on the Arts and Humanities to make agreements
which would indemnify art exchanges against loss or damage.

The Department of State recommends the approval of this
legislation by the President. Major international exchanges
of art constitute an increasingly important part of the
cultural interchange between nations and of the cultural
experience of Americans. The rising monetary value of
significant works of art has made insurance of such
exhibitions prohibitively expensive in many cases, and
has created an obstacle to these exchanges which allow
the peoples of the world to share their cultural heritage,
and thus become more perceptive and understanding of

each other.

The experience of museums in exchanges of exhibitions
over the years has shown that actual losses have been
guite limited. For example, under legislation previously
approved, indemnity responsibility was assumed by the
U.S. Government for the recent Chinese Archeological
Exhibition and for the exhibition of paintings mounted
by the Metropolitan Museum of Art and sent to the Soviet
Union in exchange for the Scythian Gold sent by the
Soviet Union to the United States. 1In these two cases
the total value of the objects insured was approximately
$130 million, and they were successfully transported and
exhibited without any claim whatever being made under
the indemnification agreements.



Testimony received by the House Committee on Education

and Labor, and cited in its report No. 94-680, indicates
that during the past six years the British indemnity

system has suffered losses of only 1/100th of one per cent
of the value of the objects covered -- and the British
system does not have the $15,000 deductible clause contained
in the subject bill.

The indemnity program established by $.1800 contains a
number of important safeguards. Thus, the Council must
find that the objects to be covered are of educational,
cultural, historical or sciemtific value, and the Secretary
of State or his designee must certify that the exhibition
is in the national interest. In administering the program,
the Council also has authority to issue regulations
concerning the procedures to be followed in assuring the
safety of the objects.

Sincerely,

/( t. CZ:
Rober McCloskey

Assistant Secretary
for Congressional Relations
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SMITHSONIAN INSTITUTION

W&J‘fzz}?yfwz, DL 20560
ITSA

December 9, 1975

Mr. James M, Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Executive Office Building

Washington, D, C, 20503

Dear Mr. Frey:

Thank you for referring to the Smithsonian Institution for
comment the enrolled bill, S. 1800, which provides indemnities
for exhibitions of artistic and humanistic endeavors, and for
other purposes,

The bill authorizes the Federal Council on the Arts and
Humanities to make indemnity agreements, and identifies the

Council, for purposes of the Act, as an "agency' as defined
in Title 5, U.S.C.

The bill describes items that may be included in indemnity
agreements; the coverage that may be extended; and the process
of application for an indemnity agreement. Aggregate loss or
damage at any one time may not exceed $250, 000, 000, and no
single exhibition may be indemnified for more than $50, 000, 000,
Coverage extends to loss or damage only in excess of $15,000
for a single exhibition.

The Council is to establish regulations for the adjustment
of claims and to certify valid claims and the amount of losses
to the Speaker of the House and the President pro tempore of
the Senate. Appropriations are authorized for the functions
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of the Council under the Act and for the payment of claims,
The Council is required to report annually to the Congress
all claims paid during the preceding fiscal year; claims
pending; and the aggregate face value of contracts outstanding
at the close of that fiscal year.

The Act becomes effective thirty days after its enactment.

The Smithsonian Institution supports the principle of
government indemnification of objects in international cultural
exchanges. Indemnification of national treasures is practiced
in countries outside of the United States, and is an important
and useful means and, I believe, may be the only feasible
means of increasing these extremely valuable exchanges.

We would respectfully recommend endorsement by the
President of S. 1800,

Sincerely yours,

,2(\“7//&

A
S. Dillon Riple AN
Secretary }

¢



National Gallery of Art

Washington, D.C. 20565
Offce of the Director _ December 9, 1975

Dear Mr. Lynn:

~In response to your Enrolled Bill memorandum on
3.1800, "An Act To Provide Indemnities for Exhibitions
of Artistic and Humanistic Endeavors, and for Other
Purposes,” I wish to go on record as strongly urging
that the President sign this bill into law.

This legislation advances three worthy purposes:
(1) affording large numbers of Americans opportunity to
enjoy and study works of art from abroad that all but
the very rich lack the resources to view in their normal
sites; (2) enabling people of other lands to view
objects of art produced or held in America as part of
cultural exchange programs designed to advance the
national interest of the United States; and (3) effect-
ing substantial savings to Federal, State and local
treasuries and private trust funds by substantlally
eliminating current excessive costs of private insurance
against loss or damage to works of art involved in such
exhibitions and exchanges.

The legislation has been attacked as "back-door
spending," and the suggestion has been made that i1t could
result in substantial increases in the federal deficit.
The record of private insurance in this country and
governmental indemnities in effect in Great Britain since

1968 clearly indicate that the Federal Treasury's actual
exposure will be miniscule. In six years with indemnity
agreements in effect aggregating $275 million, the British
Government realized only a single loss in excess of
$25,000 (it was $35,000) for a loss ratio of approximately
1/100 of one per cent. Experience of this Gallery and
the Metropolitan with commercial insurance is comparable.

The large premiums deemed necessary by individual
insurers are an indirect and unperceived drain on the
Federal Treasury. They are financed by appropriations
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to national museums or the National Endowments or,
frequently, subvented by corporated charitable donations
which diminish federal tax revenues by roughly half the
amount donated. Thus this legislation, far from
permitting a "back-door" rald on the Treasury, affords

a salutary plugging of "blind-side" drains on its funds.

Finally, I would point out that the machinery pro-
posed for administering the legislation provides for two
hurdles to be cleared prilor to any applicant's obtaining
an indemnity agreement: a finding of artistic/cultural
merit by a professional panel of one of the National
Endowments and a finding by the Department of State that
the exhibition, in the larger poliltical-foreign policy
sense, 1s in the national interest. Such machinery plus
the ceilings in the bill give assurance that indemnity
agreements wlll not be lightly or carelessly executed.

It is my consldered view that the initial comments
of your office have been adequately heeded in the amend-
ments made since S$.1800 was first introduced and that
the Bill as enacted by the Congress should be approved
by the President.

Sincerely,

J. Carter Brown
Director

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503
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NATIONAL WASHINGTON >,
ENDOWMENT D.C. 20506 <
FOR |

THE ARTS A federe agercy adisd by he

December 9, 1975

Mr. James M. Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, D. C. 20503

Dear Mr. Frey:

This is in response to your request for our views and recom-
mendations on S. 1800, a bill to provide Federal indemnities
for exhibitions of artistic and humanistic endeavors, and for
other purposes.

The bill would authorize the Federal Council on the Arts and
the Humanities to indemnify against loss or damage of works

of art, manuscripts and documents, other objects and arti-
facts, and film and tape recordings which are of educational,
cultural, historical, or scientific value, while on exhibi-
tion in the United States, or elsewhere if part of an exchange
of exhibitions, after such exhibitions have been certified by
the Secretary of State to be in the national interest.

The National Endowment for the Arts strongly supports this leg-
islation and has previously made its views thereon available
to the Office of Management and Budget. Joint hearings were
conducted by the Special Subcommittee on Arts and Humanities

of the Senate and the Select Subcommittee on Education of the
House on June 4, 1975, and extensive discussions between the
Endowment and OMB on this subject occurred at that time.
(Enclosed find copy of the Chairman's testimony delivered at
those hearings.)

Rather than restate our earlier position in support of this
bill (see testimony), I believe it would be more helpful at
this time to direct our comments to those aspects of the
legislation which apparently are still of concern to the
Office of Management and Budget.



Mr, James M. Frey -2 - December 9, 1975

First, based on the assumption that maximum use will be made

of this authority and that the average exhibit would last three
months, it has been stated that up to $1 billion in indemnities
could be issued during a given fiscal vear, with an implication
of possible Federal liabilities in that amount. While such an
amount of indemnities theoretically could be issued annually,
that possibility has no meaningful relationship to a realis-
tic estimate of probable Federal outlays under this legislation.
The Act would authorize the issuance of indemnities to protect
items in eligible exhibitions having only a total value of
$250,000,000 at any given time, and that level therefore con-
stitutes an absolute ceiling on any possible Federal liability.
Realistically speaking, possible Federal liability is nowhere
near that figure, in our view. The Congressional Budget Office
has estimated a loss rate of 5¢ per $100 of insured value,
based on data provided by the Association of Art Museum Direc-
tors and Virginia Polytechnic Institute, and projected a
possible outlay not to exceed $1 million by fiscal year 1980.
These estimates include administrative costs of ten percent

and provide for an annual inflation rate of fifteen percent.

In view of the minimal loss experience to date, even this
figure seems clearly to be too high. In this connection,
Douglas Dillon, President of the Metropolitan Museum of Art,
stated at the hearings:

"We have obtained detailed figures showing the British
record under this system for the past six years. Works
of art valued at approximately $275,000,000 were
indemnified with only one loss of over $25,000, which
amounted to about $35,000. This is a loss ratio of
only slightly over 1/100 of one percent -- a minute
fraction of what the cost of insurance would have
been."

As the House Report states on page 10:

"This history, in conjunction with the $15,000
deductible, indicates that the probable cost of
the legislation to the Federal government would
be minimal.”

Also, the Congressional Budget Office apparently did not take
into consideration the fact that a large part of the administra-
tion of the program will, under current plans (described below),
be carried out within the existing administrative structure

of the National Foundation on the Arts and the Humanities.



Mr, James M. Frey -3 - December 9, 1975

Of course, as has been noted, theoretically there could be a
Federal liability of up to $250 million if every item covered
by outstanding indemnities at any given time were somehow
simultaneously destroyed. Such a contingency hardly qualifies
as being within the realm of the possible, and borders on the
ludicrous. Total coverage of items representing the author~
ized amount of $250 million would, because of the $50 million
limitation per exhibition, involve at least five different
exhibitions occurring simultaneously in different parts of
the world. Transportation of items in each exhibition would
involve several aircraft or other modes of transportation.
Past international exhibition experience indicates that the
loss of a single aircraft or other event involving the de-
struction of only a part of a single exhibition would be
considered as a "catastrophic" loss occurrence. At the worst,
this would be a loss amounting to only a portion of the value
of that particular exhibition, and an even smaller portion

of total indemnities outstanding.

It is the Endowment's view that this bill will, in all proba-
bility, save the government money, since both the National
Endowment for the Arts and the National Endowment for the
Humanities are currently providing Federal grant funds to
cover the cost of insurance premiums on international exhibi-
tions. Given the enactment of S. 1800, such expenditures
will no longer be necessary.

Regarding the advisory nature of the Federal Council on the
Arts and the Humanities and the appropriateness of that body
having sole responsibility for the administrative implementa-
tion of the indemnification program, it is our understanding
that the Federal Council will delegate authority for adminis-
tering this legislation to an operating Federal entity repre-
sented on the Federal Council, such as the National Foundation
on the Arts and the Humanities. Applications for indemnifi-
cation would be initially reviewed for eligibility by the
Department of State and assuming a favorable certification
by that Department, would then be reviewed for cultural and
esthetic significance by a joint panel of arts and humanities
museum experts. Subsequent to the above described review,
and assuming favorable recommendation, the certificate of
indemnity would be issued under the authority of the Federal
Council on the Arts and the Humanities and signed by the
acting Chairman of that body. Such a procedure would appear
to be most appropriate in view of the advisory nature of the
Council, the cost savings, and the fact that the National
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Foundation on the Arts and the Humanities, with ongoing
museum exhibition support programs, is well qualified to
assume such a responsibility in conjunction with the
Department of State, as required by the legislation.

Another concern has been the effect of the legislation on
the private insurance industry. Three points should be

kept in mind in this connection. First, according to
informed sources such as Huntington T. Block, museum
insurance broker, the Federal indemnity would not result

in the loss of any substantial sums to the American insur-
ance industry, since insurance for international exhibitions
is ultimately underwritten, through re-insurance technidques,
by the London insurance market. Further, the $15,000 deduct-
ible leaves that high risk category of coverage to private
underwriters. Also, any coverage for exhibition values

over $50 million would have to be the subject of private
insurance. Since major exhibitions carry values well over
$50 million (sometimes totaling $100 million), a very sub-
stantial portion is left for possible coverage by private
insurance carriers, if they provide reasonable rates to

the involved museums. It should further be noted that there
is no substantial loss to the insurance industry as a direct
result of this bill. In the event the legislation were not
enacted, these exhibitions to a large extent simply could
not take place due to the prohibitive cost of private
insurance and the museum field's precarious financial posi-
tion.

Another concern of the Office of Management and Budget is
that the legislation is not limited to "officially spon-
sored" exhibitions. While there are various possible
definitions of the term "officially sponsored,"” the state-
ment does not appear to be true. The legislation requires
that an exhibition may be indemnified only when certified
by the Secretary of State or his designee as being in the
"national interest." We feel that this requirement places
indemnified exhibitions in the category of "officially
sponsored.” Also, the Federal indemnity itself constitutes
a form of official sponsorship.

The fact that indemnity agreements could be applied for by
individuals, as well as by nonprofit agencies, institutions,
or governmental bodies, and therefore are not restricted to
nonprofit groups, has also been questioned by OMB. While
individuals may apply for indemnity coverage, the House
Report makes clear the Congressional intent that in most,

if not all cases, the indemnities will be applied for by
the museum responsible for arranging the exhibition and

the transportation of the objects. The actual owners of
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the objects, if other than the museum itself, would be third-
party beneficiaries of the agreement between the government
and the museum. This is also the understanding of the NFAH,
based on discussions with staff representatives of the

agency members of the Federal Council on the Arts and the
Humanities. (Wherein the Senate Report is at variance with
the House Report, the latter will govern since the Senate
acceded to the House on all differences in the two versions.)

Finally, it is important to remember that the museum field
itself would view with great seriousness any substantial
loss, even though indemnified, since the main concern of
the field is the preservation of the art works or artifacts
in question (which in some cases take years to acquire),
not the recovery of insurance proceeds. Indeed, these items
are unique and largely irreplaceable, their worth being
measured in terms that go far beyond the merely financial.
Notwithstanding the existence of indemnity authority, in
the event of any heavy loss or losses, it is inconceivable
that the exhibition program would continue to function
without serious reevaluation by the museums, private owners
of artworks, and the government of the desirability of
continuing and participating in such a program. And, of
course, in such event the Congress could, with or without
an Administration recommendation, repeal the legislation.

In sum, the cost of this authorizing (no budget authority
is directly provided) legislation to the government should
be infinitesimal as a portion of the existing Federal
budget, and it is indeed conceivable that the bill would
not result in any Federal outlay for loss or damage for

an indefinite period.

The administrative procedure contemplated is designed to
utilize existing Federal operating agencies, and to hold
down costs.

There is a substantial area of coverage left to the private
insurance industry.

The exhibitions covered by indemnity agreements would by
any traditionally accepted standards, be "officially
sponsored.”
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Most important, this legislation will result in great
benefits to the people of the nation who because of it
will have the opportunity to view and experience the art
and artifacts of other civilizations. The Endowment
believes that the United States, consistent with its
leadership position in the world, should do as much as
any nation in the support of cultural activities.

S. 1800, if enacted, will be a step in the right
direction, by strengthening these vitally important
exhibition programs.

The National Endowment for the Arts strongly supports
this legislation and recommends approval of S. 1800 by
the President.

Sincerely,

/___7%

Nancy Hanks
Chairman

Enclosures
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Statement of
Nancy Hanks

Chairman, National Endowment for the Arts

Joint Hearings before the
Special Subcommittee on Arts and Humanities of the
Committee of Labor and Public Welfare of the
U.S. Senate and the Select Subcommittee on Education of the
Committee on Education and Labor of the
U.S. House of Representatives on

Part B of Title II of S. 1800 and H.R. 7216
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I am very pleased to have the opportunity to testify on the proposed
Arts and Artifacts Indemnity Act contained in Part B of Title II in S. 1800
and H.R., 7216, legislation to amend and extend the National Foundation on
the Arts and the Humanities Act of 1965, to provide for the. improvement of
museum services, and to provide indemnities for exhibitions of artistic and
humanistic endeavors, and for other purposes.

Placing the Federal Government in the role of a "guarantor"” or "in-
demnitor' with respect to possible loss or damage to works of art and
other objects in exhibitions certified by the Secretary of State to be in
the national interest would reflect and follow policies already established
and practiced by Great Britain and Australia, the Soviet Union and other
nations, These countries have adopted this policy in the interests of
easing the financial burden of their nationally important cultural institu-
tions. And, as others will testify here, the experience of financial loss
to those governments under this program has been practically nonexistent.
The International Council on Museums, an advisory body to the United Nations
Educational, Scientific and Cultural Organization on international museum
matters, has recommended strongly that all nations adopt such a policy.

It has leng been generally accepted that international exhibitions
and exchanges between countries benefit the individual citizen in terms
of the spiritual and cultural awareness and enlightenment that results
from exposure to the artsistic and cultural products and artifacts of other
civilizations, both contemporary and ancient. By increasing man's knowledge
of mankind, through the exhibition of these objects, we enhance man's knowl-
edge of himself and, hopefully, stimulate future artistic and culturail
activity to the ultimate benefit of the nation and its people.

While international exhibitions, usually part of exchange agreements,
are generally held in high favor, the public is not fully aware of the ex-
orbitantly high insurance costs in connection with these programs. Because
of such costs, some major exhibitions in the past have been impossible to
mount or sharply curtailed. 1In other instances the high costs of insurance
have been covered in part through grants made by the National Endowment
for the Arts or the National Endowment for the Humanities. This was the
case last winter regarding the '"Masterpieces of Tapestry from the 1l4th to
the 16th Century" exhibition at the Metropolitan, in which a major col-
lection of tapestries from Burope and the United States were put on spe-
cial exhibition and were viewed by approximately 400,000 persons. Insurance
costs for that exhibition alone totaled almost $100,000 and were paid for
in part by a grant from the National Endowment for the Arts.

Similarly, an exhibition of recent works by Jean Dubuffet held at
the Guggenheim Museum in New York carried an evaluation of several million
dollars and an insurance premium in excess of $80,000. I wish to note
that the need for an indemnification policy 1is not restricted to New York
City or to the major institutions only.

There is already well established precedent for the enactment of such
legialation. Recently, two major exhibitions in the United States were made
possible because of special ad hoc indemnity legislation enacted to cover

1
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these spccific exhibitions. On May 21, 1974, the President signed into law
P.L. 93-287 (S. 3304) which made possible the Exhibition of Archeological
materials from the People's Republic of China, now on view in Kansas City
following a very successful showing at the National Gallery here in Washing-
ton. More recently, P.L. 93-476 (5.J. Res. 236) was passed by the Congress
and signed by the President October 26, 1974. This bill made possible the
historically unprecedented current exchange agreement between the Metropoli-
tan Museum of New York and the Soviet Union, resulting in the nationally
acclaimed exhibition of ancient Scythian gold and silver objects from the
Hermitage in Leningrad and the Lavra State Museum in Kiev. It is my under-
standing that these exchanges could not have taken place without the Federal
indemnity legislation. .

It is almost embarrassing for me to describe the situation that exists
with a major exhibition organized by the Museum of Modern Art in New York
City. As I understand it, the museum wished to present an exhibition en-
titled "From Manet to Matisse" that would draw heavily on foreign collec-
tions. Since the insurance premium on such an exhibition was estimated in
the neighborhood of $200,000, the Museum was prepared to abandon the project
when the Australian government expressed interest. As I mentioned, the
Australians have an indemnification policy. The exhibition has opened in
Sydney with Australian indemnification and will ultimately be seen in the
United States, thanks t¢ Australia.

American museums are among our most vital and active cultural institu-
tions. They are normally engaged in exchange of all sorts of objects and
works of art with their counterparts outside the United States.

Indemnity legislation will afford our museums the kind of protection
they require to continue these programs by eliminating the costs of prohib-
itively expensive insurance, while not requiring any additional immediate
Federal appropriations. If the British experience to date is a valid cri-
terion, the Federal government may never have to appropriate any significant
amounts to cover losses under this authorizing legislation.

Of course, we have to recognize that there could, despite all protec-~
tions, be a catastrophic loss. Museums, both domestic and international,
take every sound precaution to protect valuable objects. These precautions,
taken by very responsible people, range from adequate security protection,
to superb transportation and packaging technology. The experience of non-
loss in exchange of objects speaks well for the care of treasures. But, a
plane carrying invaluable objects could go down. It has not happened but it
could. This possible event, totally unsubstantiated by experience, must be
in my view accepted by this govermment ~- without fear.

I believe the museum professionals of this country and the nations of the
world assume with greatest responsibility the objects entrusted to their care.
The question before us today is to enable -- indeed, to encourage -- these
professionals to step up an exchange of objects to the benefit of people of
all nations. I believe action by this government will encourage all other na-
tions to take similar action.
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Culﬁ%ral exhibitions and exchapges of high quality should be encouraged
by the laws and policies of the United States Government. They are in the
national interest because of the personal esthetic, intellectual, and cul-
tural benefits accruing to every man, woman and child of this nation who has
the opportuaity to experience these beautiful and enlightening presentations.
We believe that this country should do as much-as any nation in the world to
insure that these vitally important programs are strengthened.

The Office of Management and Budget has advised us that the Administra-
tion does not support the legislation in its present form. OMB indicates
that the need for Federal involvement in this area; the extent of such involve-
ment; and how it should be accomplished are questions requiring further study.
This hearing is being held, of course, to obtain answers to questions like
these and others.

In the Office of Management and Budget's view, the legislation as written
appears to present a possible constitutional problem concerning separation of
powers, since the Federal Council has Congressional members. Also, there is
a concern that there is no upper limitation specified on the size of indemni~-
ties which could be provided. Also, OMB notes that there is no indication
of a lack of availability of private insurance for these purposes. A basic
question in regard to the present legislation is whether the bill adequately
circumscribes the Federal role, that is, the bill as written appears to be
cpen ended with respect to procedures and questions relating to the specific
kind of exhibition intended to be covered.

In the meantime, I should like to take the opportunity to express my grati-
tude to the members of the subcommittes and to their staffs and to all of those
in the Senate and the House, who with imagination and dedication have worked '
with the museum profession in developing legislation that could immeasurably

benefit the people of this country. .




THE WHITE HOUSE

WASHINGTON

December 17, 1975

MEMORANDUM FOR: JUDY JOHN'STON
FROM: KATHLEEN RYAN M
SUBJECT : S$.1800 Arts and Artifacts

Indemnity Act.

The Domestic Council recommends approval
and signing of OMB's statement.



MEMORANDUM

NATIONAL SECURITY COUNCIL

December 17, 1975

MEMORANDUM FOR: JIM CAVANAUGH
FROM: Jeanne W. Dawvi
SUBJECT: S. 1800 - Arts and Artifacts

Indemnity Act

The NSC staff concurs in the enrolled bill S, 1800 - Arts and
Artifacts Indemnity Act.
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ACTION MEMORANDUM WASHINGTON LOG NO.:

December 16 ‘ 11:15am
Date: Time:
FOR ACTION: Kathy Ryan - ec (for information): qaCk Marsh h
Max Friedersdorf : Jim Cavanaug
Ken Lazarus
FROM THE STAFF SECRETARY
DUE: Date: December 17 Time: NOON

SUBJECT:

S. 1800 - Arts and Artifacts Indemnity Act

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

X __ For Your Comments Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

Recommend approval. Note changes on page 2 of
OMB draft signing statement,

Ken Lazarus 12/16/75

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please o ey T

telephone the Siaff Secretary immediately. o - © et



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:
16 l1l1:15am
Date: December A
FOR ACTION: Kathy Ryan cc (for information): Jack Marsh

Max Friedersdorf
Ken Lazarus

FROM THE STAFF SECRETARY

Jim Cavanaugh

DUE: Date: December 17 Time? noon

SUBJECT:

S. 1800 - Arts and Artifacts Indemnity Act

ACTION REQUESTED:

For Necessary Action FPor Your Recommendations

Prepare Agénda and Brief — Draft Reply
- X_ For Your Comments —__ Draft Remarks
REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any gquestions or if you anticipate a

delay in submitting the required material, please K. R. COLE, JR.
telephone the Staff Secretary imunediately. ‘ For the President
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OFFICE OF MANAGEMENT AND BUDGET

Date:

= /fML% , WRTE forcen_

FROM: James M. Frey
Assistant Director for
Legislative Reference
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THE SECRE.TA.\RY OF THE TREASURY
i whdHINGTON 20220

Gt it 314 P49

UFFICE GF P
MANAGEMENT & BUDGET DEC 121975

Dear Jim:

You recently requested our views on the enrolled enactment
of S. 1800, the proposed "Arts and Artifacts Indemnity Act."

The enrolled bill would authorize the Federal Council on
the Arts and Humanities to insure arts or artifacts of educa-
tional, cultural, historical, or scientific value whenever
the Secretary of State certifies that their exhibition is
in the national interest.

Although the Department opposed the measure in earlier
informal comments to your office, amendments to the bill by
the Congress to establish lower and upper limits for Federal
insurance for a single exhibition and to establish an aggre-
gate limit of $250 million, provide adequate fiscal safeguards
in my view.

I am also convinced that Federal insurance of this kind
is appropriate as the United States continues to expand its
cultural relationships with other countries and to encourage
exchanges of objects of art.

I therefore urge approval of the proposed legislation by
the President.

With best regards,
Sincerely yours,

4§§fif§;Jégi/
C::::::%%iiz;m E. Simon

The Honorable

James T. Lynn, Director

Office of Management and Budget
Washington, D.C. 20503



THE SECRETARY OF THE TREASURY
WASHINGTON

Dear Jim:

You recently reguested our views on the enrolled enactment
of S. 1800, the proposed "Arts and Artifacts Indemnity Act.”

The enrolled bill would authorize the FPederal Council on
the Arts and Bumenisics oo insuve avbke o= sstifagts of educa-~
tional, cultural, historical, or scientific value whenever
the Secretary of State certifies that their exhibition is
in the national interest.

Although the Department opposed the measure in earlier
informal comments to your office, amendments to the bill by
the Congress to establish lower and upper limits for Federal
insurance for a simgle exhibition and to establish an aggre-

gate limit of $250 millien, provide adeguate fiscal safeguards
in my view.

I am also convinced that Pederal insurance of this kind
is appropriate as the United States continues to expand its
cultural relationships with other countries and to encourage
exchanges of objects of art.

I therefore urge approval of the proposed legislation by
the President.

With best regards,

Sincersly yours,

(Signed) Bill

William E. Simon

The Honorable

James T. Lymn, Director

Office of Management and Budget
Washington, D.C. 20503



STATEMENT BY THE PRESIDENT

I have today signed S. 1800, "The Arts and Artifacts
Indemnity Act."

S. 1800 authorizes the Federal Government, under
certain circumstances, to indemnify certain art, artifacts
and other objects to be exhibited internationally. One
of the conditions which the bill requires to be met is
that the Secretary of State or his designee certify that
the proposed exchange would be "in the national interest.”

In approving S. 1800, I note that the legislative history
links the determination of national interest specifically

to exhibits and exchanges which would be in the "foreign
policy interests of the United States," and "in the interests
of the people of the United States" so that the indemnifi-
cation program does not become simply an insurance relief
mechanism. I believe that such linkage is essential to
justify involvement of the Federal Government in this kind
of an indemnification program, and I am therefore directing
the Secretary of State to establish appropriate criteria

for his certifications to assure that the intent of the
legislation in this regard is properly and carefully carried
out.

Another concern about S. 1800 grows out of the provisions
designating the Federal Council on the Arts and Humanities as
an agency for the purpose of administering the indemnification
program. Under existing law, the Council is essentially an
advisory body. This bill, however, would assign executive
functions to the Council. Thus, its members must be officers

of the United States. 1In this regard, four of the current,
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statutory members of the Council -~ the Secretary of the
Smithsonian Institution, the Director of the National Galﬁgry &

of Art, the member designated by the Chairman of the Senate
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Commission on Art and Antiquities, and the member designated
by the Speaker of the House ~- are not appointed in the man-
ner prescribed in the Constitution for appointment of officers
of the United States. Furthermore, the conversion of the
Council from an advisory body into an executive agency for
the purpose of the Act would place the Congressional member
of the Council in violation of the Constitutional prohibition
against members of Congress holding civil offices of the
United States.

However, I am approving S. 1800 since these surface
Constitutional defects can be cured by Executive action.
Undér the authority wvested in me by the National Foundation
on the Arts and Humanities Act of 1965 to change the member-
ship of the Council to meet changes in Federal programs or
executive branch organization, I am today directing that,
because of the Constitutional provisions noted above, the
four Council members previously mentioned shall not serve
as members of the Council when it acts as an agency in

carrying out functions under this Act.



ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, 8.¢. 20530

December 11, 1975

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill S. 1800, "To provide indem-
nities for exhibitions of artistic and humanistic endeavors,
and for other purposes."

The purpose of this legislation is to authorize the
Federal Council on the Arts and Humanities, created by the
National Foundation on the Arts and the Humanities Act of
1965, Pub. L. 89-209, 79 Stat. 845 (89th Cong., lst Sess.
1965), to enter into indemmity agreements with "[a]lny
person, nonprofit agency, institution, or government'
(Section 4(a)), pledging the full faith and credit of the
United States (U.S. Const. Art. I, Section 8, Cl. 2). This
authorization furnishes additional support for the purpose
of the National Foundation on the Arts and the Humanities
(20 U.S.C. § 953) to "complement, assist, and add to pro-
grams for the advancement of the humanities and the arts
by local, State, regional, and private agencies and their
organizations." (20 U.S.C. § 951(4)). Assurance to the
owners of works of art, which qualify under Section 3(a),
that these objects are insured against loss or damage in
excess of the first $15,000 up to an agreed upon estimated
value, not to exceed $250,000,000 at any one time, should
make access to these works more available to the public,
an objective of the National Foundation on the Arts and the
Humanities Act of 1965, supra.



However, this Department recommends against Executive
approval of S. 1800 since the bill by fundamentally altering
the character of the Federal Council on the Arts and Humanities
thereby violates Article I, Section 6, Clause 2 and Article
II, Section 2, Clause 2 of the Constitution. A proposed
veto message based on these grounds is enclosed. No longer
being solely advisory in fumction (20 U.S.C. § 598(c)), the
Council is empowered by this bill to pledge the full faith
and credit of the United States as assurance of payment for
authorized contracts of indemnity. This authorization to
pledge the credit of the United States is predicated on
Congress' power to borrow money "on the credit of the United
States” found in Article I, Section 8, Clause 2 of the
Constitution. Perry v. United States, 294 U.S. 330, 335
(1935). Since the Council would have the power to exercise
a sovereign function of the United States its members must
be officers of the United States. The Council differs
from those commissions or councils which have only advisory
functions, or whose task is restricted to a single task
of limited duration and whose members are thus "ad hoc
officers.” See The Constitution of the United States,
Analysis and Interpretation, Sen. Doc. 92-82, p. 523 (1973).

As officers of the United States it follows that the
members of the Federal Council on the Arts and the Humanities
must be appointed as provided in Article II, Section 2,
Clause 2 of the Constitution, i.e., by the President, by
and with the advice and consent of the Senate, or with
congressional authorization by the President alone, or the
courts of law, or heads of Departments.

20 U.S.C. § 958(b), as originally written and as amended
by Pub. L. 93-133, § 2(a)(8), 87 Stat. 464 (93d Cong., lst
Sess. 1973), provides that the Council shall include ''the
Secretary of the Smithsonian Institution, . . . the Director
of the National Gallery of Art, . . . a member designated
by the Chairman of the Senate Commission on Art and Antiquities,
and a member designated by the Speaker of the House." Since
the Federal Council under this bill would exercise a sovereign
function, membership on the Council does render its constitu-
ents officers of the United States by reason of such membership.
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The Secretary of the Smithsonian Institution and the Director
of the National Gallery of Art are not appointed pursuant

to the provisions of Article II, Section 2, Clause 2 of

the Constitution and hence cannot be officers of the United
States. Similarly, a member designated by a member of
Congress cannot be an officer of the United States. Thus,
the appointment provision constitutes an attempt by Congress
to appoint officers of the United States in violation of
Article II, Section 2, Clause 2 of the Constitution.

The appointment provision also brings into play
Article I, Section 6, Clause 2 of the Constitution which
precludes Members of Congress from holding any civil office.
Insofar as this provision would permit appointment of a
Member of Congress it is also unconstitutional. At the
present time, Congressman Fortney Stark is the Speaker of
the House's designee to the Federal Council. Conference
Report No. 93-259, accompanying Pub. L. 93-133, supra,
which amended the National Foundation on the Arts and the
Humanities Act of 1965, stated that the 1973 amendment

"expands the membership of the Federal Council
« « « to include a member designated by the
Senate Committee on Arts and Antiquities and

a member designated by the Speaker of the
House. The conference agreement adopts the
provision of the Senate bill, with the under-
standing that the term 'member' refers to a
member of the Federal Council on the Arts and
the Humanities, and not to a Member of the
House or Senate (although a Member of the
House or Senate may be designated a member of
such Council by the appropriate authority.)”
(Emphasis supplied.) 2 U.S. Code Cong. &
Admin. News p. 2310 (93d Cong., lst Sess. 1973).

Therefore, with S. 1800's addition of nonadvisory functions
to the Federal Council, any membership held by a Member

of Congress, as contemplated by Congress, violates Article
II, Section 2, Clause 2 of the Constitution.
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In our view, the constitutional principles which
prevent Congress from appointing, or Members of Congress
from serving as, Executive officers are of major consequence,
and must not be impaired. Moreover, the Department believes
that the authorization to pledge the full faith and credit
of the United States up to the ceiling amount of $250,000,000
at any one time is a matter of major practical import which
warrants Executive rejection of a legislative scheme which
would place this sovereign function in individuals who are
not constitutionally appointed officers of the United States.

Sincerely,

Uoisteaot Wl

Michael M. Uhlmann
Assistant Attorney General
Office of Legislative Affairs

Attachment



TO THE SENATE OF THE UNITED STATES:

I am returning he;ewith, without my approval, S. 1800,
"the Arts and Artifacts Indémnity Act."

While I fully agree with the purposes of the bill, it
is my painful duty to disapprove it because the method of
appointing four of the fourteen members of the Federal Council
on the Arts and the Humanities would be in conflict with
fundamental provisions of the Constitution, mainly, Article II,
Section 2, Clause 2, providing for the appointment of officers
of the United States, and Article I, Section 6, Clause 2,
which precludes Members of Congress from holding any civil
office under the United States. The present member of the
Federal Council, designated by the Speaker of the House, is
a Member of the House of Representatives,

Under the proposed "Arts and Artifacts Indemnity Act,"
the Federal Council on the Arts and the Humanities would no
longer be merely of an advisory character or perform a single
function of a limited duration, but would rather administer a
statute providing for the exercise of a sovereign function
of the United States for an indefinite period of time
(U.S. Const. Article I, Section 8, Clause 2 -- pledging
the full faith and credit of the United States). The members
of the Federal Council therefore would be officers of the
United States who have to be appointed, as provided for in
Article II, Section 2, Clause 2 of the Constitution, by the
President by and with the advice and consent of the Senate,
or, with statutory authorization, by the President alone,
the courts of law, or the heads of departments.

The bill does not comply with that constitutional
requirement. It would by legislative fiat constitute as

officers of the United States four members of an advisory
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council, who are not now officers of the United States.
Moreover, since the designee of the Speaker of the House
is presently a Member of Congress, the bill would violate
Article I, Section 6, Clause 2 of the Constitution, which
precludes Members of Congress from holding any office
under the United States.

For those constitutional reasons I am unable to give
my consent to the bill, Since I agree with its purpose,
it is my sincere hope that Congress in the near future will
pass substitute legislation avoiding those constitutional

proscriptions.

THE WHITE HOUSE,



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 15 075

MEMORANDUM FOR THE PRESIDENT

Subject: Enroll=d Bill S. 1800 - Arts and Artifacts
Indemnity Act
Sponsors - Sen. Pell (D) Rhode Island and Sen.
Javits (R) New York

Last Day for Action

December 20, 1975 - Saturday

Purpose

Authorizes Federal indemnities for certain exhibitions of
artistic and humanistic endeavors.

Agency Recommendations

Office of Management and Budget Approval (signing

: ' statement attached)
National Endowment for the Arts Approval

National Endowment for the Humanities Approval

Department of State Approval

Smithsonian Institution Approval

National Gallery of Art Approval

Department of Treasury Approval (Informallw)
Department of Justice ‘ Disapproval (veto

message attached)

Discussion

‘The enrolled bill authorizes a new Federal program to

indemnify against loss or damage of certain exhibits of art
and other artifacts or objects (including, among other
things, paintings, sculpture, tapestries, manuscripts, rare
books, other published matter, photographs, movies, and
audio and video tape).

S. 1800 provides that the Federal Council on the Arts and
Humanities (which, under current law, is essentially an
advisory body to the National Endowment for the Arts and
the National Endowment for the Humanities) shall be an
agency for the purpose of the Act. The Council may
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The Office of Legislative Affairs concurs with the agencies

that the subject bill be signed.
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To the Senate of the United States:

I am returning herewith, without my approval, S. 1800,
"the Arts and Artifacts Indemmity Act."

While I fully agree with the purposes of the bill, it is
my painful duty to disapprove it because the method of appoint-
ing four of the fourteen members of the Federal Council on the
Arts and the Humanities would be in conflict with fundamental
provisions of the Constitution, mainly, Article II, Section 2,
Clause 2, providing for the appointment of officers of the
United States, and Article I, Section 6, Clause 2, which pre-
cludes Members of Congress from holding any civil office under
the United States. The present member of the Federal Council,
designated by the Speaker of the House, is a Member of the House
of Representatives.

Under the proposed "Arts and Artifacts Indemnity Act,'" the
Federal Council on the Arts and the Humanities would no longer be
merely of an advisory character or perform a single function of
a limited duration, but would rather administer a statute providing
for the exercise of a sovereign function of the United States for
an indefinite period of time (U.S. Const. Article I, Section 8,
Clause 2 - pledging the full faith and credit of the United
States). The members of the Federal Council therefore would be
officers of the United States who have to be appointed, as pro-
vided for in Article II, Section 2, Clause 2 of the Constitution,
by the President by and with the advice and consent of the
Senate, or, with statutory authorization, by the President alone,
the courts of law, or the heads of departments.

The bill does not comply with that constitutional require-
ment. It would by legislative fiat constitute as officers of

the United States four members of an advisory council, who are



not now officers of the United States. Moreover, since the
designee of the Speaker of the House is presently a Member of
Congress, the bill would violate Article I, Section 6, Clause
2 of the Constitution, which'precludes Members of Congress from
holding any office under the United States.

For those constitutional reasons I am unable to give my
consent to the bill. Since I agree with its purpose, it is
my sincere hope that Congress in the near future will pass

substutite legislation avoiding those constitutional proscriptions.

GERALD R. FORD

THE WHITE HOUSE.



TO THE SENATE OF THE UNITED STATES:

I am returning herewith, without my approval, S, 1800,
"the Arts and Artifacts Indemnity Act."

While I fully agree with the purposes of the bill, it
is my painful duty to disapprove it because the method of
appointing four of the fourteen members of the Federal Council
on the Arts and the Humanities would be in conflict with
fundamental pfovisibns of the Constitution, mainly, Article II,
Section 2, Clause 2, providing for the appointment of officers
of the United States, and Article I, Section 6, Clause 2,
which precludes Members of Congress from holding any civil
office under the United States. The present member of the
Federal Council, designated by the Speaker of the House, is
a Member of the House of Representatives,

Under the proposed "Arts and Artifacts Indemnity Act,”
the Federal Council on the Arts aﬁd the Humanities would no
longer be merely of an advisory character or perform a single
function of a limited duration, but would rather administer a
statute providing for the exercise of a sovereign function
of the United States for an indefinite period of time
(U.S. Const. Article I, Section 8, Clause 2 -- pledging
the full faith and credit of the United States). The members
of the Federal Council therefore would be officers of the
United States who have to be appointed, as provided for ip
Article II, Section 2, Clause 2 of the Constitution, by tﬁa
President by and with the advice and consent of the Senate,
or, with statutory authorization, by the President alone,
the courts of law, or the heads of departments.
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