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TR Y Last Day: Dece

December 15, 1975

MEMORANDUM FOR THE PRESIDENT
FROM: JIM CANNO

SUBJECT: Enrolled Bill S. 1537 - Defense
Production Act Amendments of 1975

Attached for your consideration is S. 1537, sponsored
by Senator Proxmire and two others, which extends

the authority of the Defense Production Act of 1950
until September 30, 1977. This authority expired on
November 30, 1975.

The enrolled bill also includes a number of amendments
to the Defense Production Act which are discussed in
OMB's enrolled bill report at Tab A.

Because the Congress neglected to provide that S. 1537
become effective on November 30, 1975, the Congress
has passed a companion bill, H.R. 11027 to cover

the period between November 30 and the effective date
of S. 1537. H.R. 11027 is being forwarded to you in

a separate memorandum.

OMB, Max Friedersdorf, Counsel's Office (Lazarus), NSC
and I recommend approval of the enrolled bill.

RECOMMENDATION

That you sign S. 1537 at Tab B.

Y /¢,

@3 THE WHITE HOUSE ACTION
mber 16



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 10 1975

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill S§. 1537 - Defense Production Act

Amendments of 1975
Sponsor - Sen. Proxmire (D) Wisconsin and 2 others

Last Day for Action

December 16, 1975 - Tuesday

PuI‘EOSQ

To amend the Defense Production Act (DPA) of 1950 and to
extend it until September 30, 1977.

Agency Recommendations

Office of Management and Budget Approval

General Services Administration Approval

Department of Defense Approval

Federal Trade Commission Approval

Department of Commerce Approval (Informally)
Federal Energy Administration No objection
Department of Justice No objection
Department of State No objection(Infcreuily)
Discussion

S. 1537 extends the authority of the Defense Production Act of
1950 until September 30, 1977, (that authority expired
November 30, 1975) and makes various other changes in the
existing law.

The Defense Production Act of 1950 provides authority to the
Federal Government to assure the economic mobilization of the
country in a national defense emergency. These powers include



diverting certain materials from civilian to military use,
developing preparedness programs, and making loans to private
business enterprises. The Act has generally been renewed on a
routine basis every two years.

Major Provisions

Two major changes in the Act are made by the enrolled bill, both
of which raise some troublesome issues.

1. Title III of the Act, which authorizes loans and loan guaran-
tees by Federal agencies to private business enterprises, is
amended to require all authority granted by it be effective for
any fiscal year only to the extent provided for in advance in
appropriation acts. This new requirement will impede somewhat
the timely execution of such guarantees. However, this problem
is not a sufficient basis for withholding approval.

2. Section 708 of the Act is amended to require a host of
administrative procedures designed to assure more open disclo-
sure of the arrangements for the development and implementation

of voluntary agreements entered into by members of various indus-
tries to further the objectives of the Act. These agreements

are immune from anti-trust laws. The new administrative pro-
cedures contained in the bill would specify requirements for
reports, public notice, attendance at meetings, advisory com-
mittees, etc., with the intent of insuring that these voluntary
agreements have the least possible anti-competitive impact. 1In
addition, the amendments mandate the direct involvement of the
Attorney General and the Federal Trade Commission in all aspects
of program policy and review even when unrelated to the protection
of anti-trust laws. These provisions also set forth an explicit
"good faith" test in connection with the anti-trust immunity
accorded to actions taken under voluntary agreements. Finally,
the bill contains a requirement that a finding must be made of a
"direct threat to the national defense" to justify such agreements.

A new section, 708A, applies a parallel set of explicit adminis-
trative procedures to voluntary agreements that assist in carry-
ing out the International Energy Program. This section also
provides, however, that the stringent restrictions of sections

708 and 708A shall not apply to any international voluntary
agreement relating to petroleum if S. 622, the Energy Policy

and Conservation Act, is enacted. However, because S. 622 applies
only to agreements made under the International Energy Program, its
enactment would preclude the making of any new international volun-
tary agreements on oil outside the purview of that Program.
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On the other hand, if 8. 622 is not enacted, then the nettle-
some administrative procedures contained in this bill would
apply to both the existing and any new international agreements
on oil.

Although these two provisions are objectionable and unnecessary,
affected agencies such as the General Services Administration,
the Federal Energy Administration, and the Department of De-
fense do not believe that they constitute sufficient cause to
withhold approval of the enrolled bill. This position is taken
independent of consideration of S. 622, if it becomes enrolled.
It should be noted that none of the procedural changes dis-
cussed above become effective until 120 days after the signing
into law of S. 1537.

Other Provisions

There are a number of other less significant amendments to the
DPA, including provisions that:

-- members of the National Defense Executive Reserve
(individuals with executive talents who undergo
special training and agree to enter Federal serv-
ice in a national emergency) may receive trans-
portation and per diem allowances on the same
basis as full time Government employees.

-- cost accounting standards promulgated under the
Act take into account the probable costs of imple-
mentation, including inflationary effects.

-- The National Commission on Supplies and Shortages
be extended from October 1, 1976, until March 31,
1977, and its funding authorization be increased
from $500,000 to $1,484,000. Also, the Cormmis-
sion's first reporting date is postponed from
March 31, 1976, to December 31, 1976, and author-
ized funding for its special advisory comnmittees
is increased from $75,000 to $150,000.

Timing/Retroactive Issue

The Congress failed to enact an extension of the Defense Pro-
duction Act before its November 30, 1975, expiration date and
neglected to provide that S. 1537 would become effective on
that date rather than on the date of its enactment. This

lack of continuity raises doubts about the viability of volun-
tary agreements entered into prior to December 1.



The General Services Administration is, therefore, attempting

to obtain quick Congressional action on a separate bill, in-
troduced as H.R. 11027, which would make the extension of
authority of the Defense Production Act retroactive to Novem~

ber 30 in order to avoid possible legal difficulties. As of

this writing, the House has passed this bill and we understand
the Senate is scheduled to act on it the afternoon of December 10.
If H.R. 11027 is enrolled and presented to you by December 16,

the final day for your action on S. 1537, we recommend that you
sign both bills on that date.

D <5
Assistant Directcr;

for Legislative Réference

Enclosures



UNITED STATES OF AMERICA

GENERAL SERVICES ADMINISTRATION
WASHINGTON, DC 20405

DEC 10 W75

Honorable James T. Lynn
Director, Office of
Management and Budget
Washington, DC 20503

Dear Mr. Lynn:

By letter of December 5, 1975, you requested the views of the
General Services Administration (GSA) on enrolled bill S. 1537, a
bi1l "To amend the Defense Production Act of 1950, as amended.”

GSA has completed its review of this bill and offers the following
views.

Although the bill, as passed, may present several operational
difficulties for GSA, its enactment into Taw is so essential to the
national defense programs of the United States GSA recommends that
the President sign the bill in its present form. GSA's technical
reservations are set out below.

Section 2 of the bill amends section 717(a) of the Act to require

that all authorizations of Title III (including loan guarantees) be
funded in advance in appropriation acts. This will cause an undesirable
reduction in operating flexibility and will 1imit the loan guaranteeing
2uthority of authorized agencies pursuant to section 301(d) of the

ct.

There are extensive amendments to section 708 of the Act in section 3
of the bill. The Administration's position has been that these
changes are unnecessary and should be undertaken only after further
consideration of their need and their implications. This was stated
in testimony at hearings on S. 1537 before the Economic Stabilization
Subcommittee of the Senate Committee on Banking, Currency, and
Housing by GSA. Some of the specific objections were:

. That a finding of "direct threat to the national
defense" constituted an unnecessary constraint on
the use of the authority.

That the detailing of administrative procedures

in the law was unnecessary and should be appro-
priately left to the Executive Branch since the

Keep Freedom in Your Future With U.S. Savings Bonds



legal constraints are guarded in the existing Act
and in other laws such as the Federal Advisory
Committee Act and the Freedom of Information Act.

That the provisions involve the Attorney General
and the Federal Trade Commission in matters of
program policy and review in a manner unrelated to
the protection of the antitrust provisions of law.

That the bill contains terms and phrases, such as
the "good faith" provision in subsection (j), which
could be objectionable to industries asked to
voluntarily participate in agreements and thus
discourage their participation.

These and similar objections still exist but by working with Congressional
Committee staffs, GSA and other affected agencies have been able to
adjust provisions to the extent that important voluntary agreements

will still be possible and so that the International Energy Agreement

can be upheld.

GSA will carefully monitor its experience under the provisions discussed
above, and it may be necessary to seek further adjustments to the Act,
based on this experience, at a later time.

Sincerely,

/,/ o . ’ ) o ,\ j’ .
/' o -""‘} / :J.f_ ya ‘ ‘ - !
... Z{ 7 C{;,, o /: . { s ﬂ/’t‘:

Dwight A. Ink
Acting Adminpistrator



ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

- Bepartment of Justice
Washington, B.E. 20530

December 8, 1975

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill, S. 1537, the Defense Pro-
duction Act Amendments of 1975. The bill would extend the
life of the Defense Production Act to September 30, 1977.
In addition, it would amend the provisions of Section 708
granting antitrust immunity for actions taken pursuant to
a voluntary agreement entered by business competitors at
the request of the Government in order to assist in car-
rying out the objectives of the Act. The bill would also
amend a few other provisions of the Defense Production Act
with which the Department of Justice is not directly
concerned.

Section 708 would be amended to incorporate a variety
of specific procedural safeguards to permit public surveillance
of voluntary agreements and protect against antitrust abuse by
participants. For voluntary agreements to implement the Agree-
ment on an International Energy Program, which was established
to deal with international energy supply emergencies, the bill
would establish a parallel set of explicit procedures. Under
the existing provisions of Section 708, the nature and extent
of procedural safeguards to be imposed have been left to the
administrative discretion of the Attorney General and the
sponsoring agency.

The Department of Justice has taken the position that no
need has been shown for specific incorporation of these proce-
dures in the Act. Accordingly, we have testified in opposition
to enactment of such legislation at this time. Nevertheless,
the Department of Justice, along with other executive agencies,
has worked with both Senate and House committee staffs to seek
to improve the bill's provisions. In some cases, amendments
suggested by us have been incorporated in the enrolled bill.

In others, provisions which we did not favor have been retained.



Prominent among the latter is a provision setting forth an
explicit good faith test in connection with antitrust immu-
nity accorded actions under voluntary agreements. We have
taken the position that this would introduce an unnecessary
degree of evidentiary difficulty in any suit challenging acts
as not being within the scope of action to which antitrust
immunity attached. Another objectionable feature would re-
quire attendance by representatives of the Department at
virtually all meetings to develop and carry out a voluntary
agreement, a provision which may be unduly burdensome as well
as unnecessary on many occasions.

Despite this background, however, we do not feel the bill
as a whole or these particular features involve questions of
such serious concern to this Department as to warrant a recom-
mendation of disapproval. As indicated above, the Section 708
amendments in essence merely codify the framework of safeguards
we have customarily emploved in connection with the development
and operation of voluntary agreements. Accordingly, the Depart-
ment of Justice offers no objection to Executive approval of
this bill.

Sincerely,

Michael M. Uhlmann



FEDERAL ENERGY ADMINISTRATION
WASHINGTON, D.C. 20461

DEC § 1975

Mr. James M. Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, D.C. 20503

Dear Mr. Frey:

This is in response to your request for our comments on
S. 1537, an enrolled bill, "to amend the Defense Production
Act of 1950, as amended."

Effective on enactment, S. 1537 would extend the Defense
Production Act (DPA) until September 30, 1977. The DPA
expired on November 30, 1975. In extending the Act, S. 1537
also makes significant changes in the existing provisions of
the Defense Production Act dealing with voluntary agreements
by private parties to carry out the purposes of the Act. In
this regard, section 708 of the DPA has been totally revised
to establish a multitude of procedural requirements with
respect to such voluntary agreements. In addition, a new
section 708A has been added establishing somewhat different
requirements for voluntary agreements to assist in carrying
out the International Energy Program (IEP). These requirements
take into account the peculiar character of groups established
by the International Energy Agency.

The Federal Energy Administration is concerned that some of
the restrictions contained in the bill may hinder the devel-
opment of appropriate mechanisms for providing flexible
responses to future energy supply disruptions. In partic-
ular, the bill, in combination with S. 622, would prevent
the use of voluntary agreements in carrying out interna-
tional petroleum supply arrangements except pursuant to the
IEP. Nevertheless, since we believe that the authority
contained in the Defense Production Act must be continued as
expeditiously as possible, we do not object to the enactment
of this bill.
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There is one serious shortcoming contained in the bill which
should be corrected before the bill is signed by the
President. As presently drafted, the bill would become ef-
fective on enactment rather than at the expiration of the
Defense Production Act on November 30, 1975. This lack of
continuity could cause doubt ds to the continued viability of
existing voluntary agreements including the Voluntary Agree-
ment and Program related to the International Energy Program.
It is essential that there be no doubt concerning the avail-
ability of antitrust immunity under this important ongoing
program.

We understand that an attempt will be made to cure this
defect through an amendment to the enrolled bill. We recom-
mend that S. 1537 not be signed by the President until any
amendment is also ready for signature. If the amendment is
not ready for signature by the time Presidential action is
required, we have no objection to the President's signing
the bill. V

Sincerely,

prtd £ L 12

Michael F. Butler
General Counsel



FEDERAL TRADE COMMISSION
WASHINGTON, D. C. 20580

OFFICE OF THE SECRETARY

DEC 9 1975

The Honorable James T. Lynn
Director, Office of Management
and Budget ‘
Executive Office of the President
Washington, D.C. 20503

Dear Mr. Lynn:

This is in response to your request of December 5, 1975,
for the views of the Federal Trade Commission with respect
to Enrolled Bill S. 1537, 94th Congress, lst Session, an
act cited as the "Defense Production Act Amendments of 1975".

S. 1537 would extend the Defense Production Act for
two years. In addition, this legislation would amend
Section 708 of the Act, which provides the authority for the
granting of immunity from antitrust prosecution to voluntary
agreements reached between the government and representatives
of industry, business, labor, and other interests. These
amendments would create a distinction between those agree-
ments of a general sort which were formerly developed under
the Act (Section 708) and those agreements established
in support of the Agreement on an International Energy Program
which was signed by the United States on November 18, 1974
(Section 708A). Furthermore, the amendments would provide
for increased procedural safeguards in both instances to
insure that immunity from the antitrust laws will only
extend to those actions thought to be necessary to meet the
goals which are considered to override normal antitrust
restraints.

Among the safeguards established by these amendments
is an increased role for the Federal Trade Commission in
approving and monitoring voluntary agreements to assure the
protection and the encouragement of competition and to
prevent the occurrence of anticompetitive practices. For
example, before any voluntary agreement can become effective,
it must be found by the Attorney General, after consultation
with the FTC, that the purpose of the agreement could not
be achieved with a similar voluntary agreement having less
anticompetitive effect or without any voluntary agreement
at all.



The Honorable James T. Lynn : -2 -

Additional safegquards include a requirement for
qualified public participation in meetings held to establish
standards and procedures by which voluntary agreements may
be developed and meetings at which the voluntary agreement
itself is developed. Further, the participants in any
voluntary agreement must maintain documents, minutes of
meetings, transcripts, records, and other data related to
the carrying out of the voluntary agreement.

The Commission supports these procedural safeguards
and recommends that S. 1537 be signed into law.

By direction of the Commission.

/s

Chapylles A. Tobin
Se tary



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, B. C. 20301

10 December 1975

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D.C. 20305

Dear Mr. Lynn:

This is in response to your request of December 5, 1975 for the report
of the Department of Defense on the enrolled enactment of S. 1537, 94th
Congress, which enactment extends and amends the Defense Production Act
of 1950.

Section 2 of the enrolled enactment extends the Defense Production Act
of 1950 through September 30, 1977. The Defense Production Act is the
cornerstone of the present legal structure for insuring preparedness
to meet crises requiring mobilization of the Nation's industrial and
material resources. We strongly support this extension of the Defense
Production Act.

The proviso included in Section 2 of the enrolled enactment limits the
use of the authority under Title III to the extent that amounts are
provided in advance under appropriation Acts. Title III provides for
certain loan authorities, including authority to guarantee loans made
by private financing institutions, to assist the expansion of product-
ive capacity and supply. Since funds are not normally needed and are
not usually appropriated in advance of the guarantee of a loan, this
provision may be read as limiting the government's authority to
guarantee such Toans. While the guarantee authority under Title III
of the Defense Production Act of 1950 has not been used extensively
by the DoD in recent years, there could be circumstances in the future
where it would be desirable to use the authority to guarantee loans
under Title III and we are concerned about the limitation that the pro-
viso would place on such use.

Section 3 of the enrolled enactment revises the authority for voluntary
agreements and anti-trust immunity in connection with those agreements
covered under Section 708 of the Defense Production Act of 1950. The
revised section covers, under Section 708A, voluntary agreements to
accomplish the objectives of the Agreement on an International Energy
Program signed by the United States on November 18, 1974, and under
section 708 all other voluntary agreements for the development of
preparedness programs and the expansion of productive capacity and
supply. The new provisions 1imit the authority to arrange such



voluntary agreements to instances where the President finds that there is
a direct threat to the national defense or its preparedness programs.

This Timitation would appear to prevent the use of such agreements for

the purpose of orderly planning prior to the existence of such a direct
threat. Furthermore, the establishment and operation of such agreements
are circumscribed by extensive procedures which, we believe, will tend to
impair the effectiveness of such agreements. With respect to Section 708A
relating to voluntary agreements concerned with the International Energy
Agreement, we defer to the Federal Energy Administration.

Section 4 of the enrolled enactment in essence would extend the procedural
limitations of Section 3 to future activities of existing voluntary agreements.

Section 5 of the enrolled enactment authorizes transportation and per diem
reimbursement for members of the executive reserve. We support this provision.

Section 6 of the enrolled enactment does not concern the DoD; it deletes a
Timitation on the cost of stenographic services for the Joint Committee on
Defense Production.

Section 7 of the enrolled enactment requires the Cost Accounting Standards
Board to take into account and report to the Congress the probable costs
and probable benefits of implementing proposed standards. The Department
supports this section,

The Department of Defense supports Section 8 of the enrolled enactment
which extends the National Commission of Supplies and Shortages.

Notwithstanding the reservations we have expressed above on the proviso in
Section 2, and the revision under Sections 3 and 4 to the voluntary agreement
authority, the Department of Defense recommends the approval of the enrolled
enactment of S. 1537 in order to extend the Defense Production Act of 1950,

as amended.

Sincerely,

-

L. Niederlehner
Acting General Counsel



MEMORANDUM 8166

NATIONAL SECURITY COUNCIL

December 11, 1975

MEMORANDUM FOR: JAMES CAVANAUGH
FROM.: Jeanne W, Davw
SUBJECT: 5.1537

The NSC Staff concurs in S. 1537 - Defense Production Act Amendment
of 1975,



XECUTIVE OFFICE OF THE PRESIDENT
FFICE OF MANAGEMENT AND BUDGET

om

DATE: 12-12-75

TO: Bob Linder
FROM: Frey
Attached is the Commerce views

letter on S. 1537 for inclusion
in the enrolled bill file. |

OMB FORM 38
REV AUG 73



THE UNDER SECRETARY OF COMMERCE
Washington, D.C. 20230

DEC 10 1973

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D, C. 20503

Attention: Assistant Director for Legislative Reference
Dear Mr. Lynn:

This is in reply to your request for the views of this Department
concerning S. 1537, an enrolled enactment

"To amend the Defense Production Act of 1950,
as amended, "

to be cited as the '"Defense Production Act Amendments of 1975, "

S. 1537 amends the Defense Production Act of 1950 in the following
major respects:

1. Extends the Act through September 30, 1977,

2. Imposes additional procedural restrictions on the President's

authority under section 708 of the Act to grant antitrust immunity

to voluntary agreements. The new procedures would require (a)
establishment of formal rules for developing such agreements;

(b) public and congressional access to the rulemaking procedures
and to meetings held under those rules; (c¢) approval by the Attorney
General, after consultation with the Federal Trade Commission,

- of all agreements between and among competing businesses; and
(d) reconsideration of any business agreement after two years.

3. Amends the Act to authorize the Federal Energy Administrator,
subject to the approval of the Attorney General, to provide similar
antitrust exemptions for voluntary agreements required to imple~
ment international agreements relating to the international alloca-
tion of petroleum products. However, this authority would lapse
upon the enactment of S. 622 (the Energy Policy and Conservation
Act) on which the Conference Report was filed December 9, 1975,



In addition, S. 1537 amends the Defense Production Act so as to
(1) extend the National Commission on Supplies and Shortages
until March 31, 1977; (2) increase the per diem for members of
the National Defense Executive Reserve while they participate
in training programs; and (3) amend the existing provisions of
the Act relating to the Cost Accounting Standards Board to re-
quire the Board to prepare an inflationary impact statement
when promulgating standards and major rules and regulations.

This Department recommends approval by the President of S, 1537,

Enactment of this legislation is not expected to involve any increase
in the budgetary requirements for this Department.

Sincerely,

James A, Baker, III



| EXECUTIVE OFFICE OF THE PRESIDENT
&/ OF FICE OF MANAGEMENT AND BUDGET

f

DATE: 12-12-75
TO: Bob Linder
FROM: Jim Frey
Attached is the State views

letter on S. 1537, for inclu-
sion in the enrolled bill file.

OMB FORM 38
REV AuG 73



DEPARTMENT OF STATE

Washington, D.C. 20520

110G 1975

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C, 20503

Dear Mr. Lynn:

This is in response to the request of Mr. James M,
Frey for the views of the Department of State on S.1537,
an enrolled bill to amend the Defense Production Act of
1950, as amended.

The provision of S.1537 of most concern to the
Department of State is Section 3, which, inter alia,
amends Section 708 of the Defense Production Act to
introduce new procedural requirements for voluntary
agreements to carry out the purposes of the Agreement
on an International Energy Program, and makes the
immunity from prosecution under the anti-trust laws for
actions taken under such agreements subject to a subjective
"good faith" test. In our view, these amendments are
unnecessarily burdensome. Nevertheless, given the impor-
tance of continuing authority to support the Voluntary
Agreement which currently permits American oil companies
to cooperate with the International Energy Agency, we
do not object to approval of this bill.

We understand that a bill amending S.1537 to make
it retroactive to November 30, the date on which the
Defense Production Act expired, is near completion by
the Congress. We strongly support this bill, which
would help make clear the continuing validity of the
current Voluntary Agreement relating to the Agreement
on an International Energy Program.

Sincerely,

. McCloskey
nt Secretary for
Congressional Relations



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 10 1975

’MEMQRANDUM FOR THE PRESIDENT
Subject: Enrolled Bill S. 1537 - Defense Production Act

Amendments of 1975
Sponsor - Sen. Proxmire (D) Wisconsin and 2 others

Last Day for Action

December 16, 19753 - Tuesday

Purpose

To amend the Defense Production Act (DPA) of 1950 and to
extend it until September 30, 1977. :

Agency Recormendations

Office of Management and Budget Apprdval

General Services Administration Approval

Department of Defense Approval

Federal Trade Commission , '~ Approval

Department of Commerce . : Approval :T:fuinlaly)
Federal Energy Administration ' ; No objection
Department of Justice No objection
Department of State No objection{furericily)
Discussion

S. 1537 extends the authority of the Defense Production Act of
1950 until September 30, 1977, (that authority expired
November 30, 1975) and makes various other changes in the
existing law. S

The Defense Production Act of 1950 provides authority to the

Federal Government to assure the economic mobilization of the
country in a national defense emergency. These powers include

Attached document was not scanned because it is duplicated elsewhere in the document




THE WHITE HOUSE
ACTION MEMORANDUM WASHINGTON . LOG HO.:

Date: December 11 Time: 1030pm

FOR ACTION: (o oo oo A%  cc(forinformation): 5 o

Max Friedersdorf#t— ; Jim Cavanaugh
Ken Lazarus®<—
NSC/S s>, «_
Paul Leach -
FROM THE STAFF SECRETARY

e e

DUE: Date: December 12 2 Time: eoopm

SUBJECT:
S. 1537 - Defense Production Act Amendments of 1975

ACTION REQUESTED:

For Necessary Action For Your Recommendations

— Prepare Agenda and Brief Draft Reply
g For Your Comments — Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a B e B
delay in submitting the required matericl, please K. R. COLE, JR.
telopherne the Staff Secreiary immediately. For the President

F T o F N TR N T L Sy Yy

LT [ N T TR ST PN, SO o . ) i e Y




THE WHITE HOUSE
ACTION MEMORANDUM WASHINGTON LOG NO.:

Date: December 11 ) Time: 1:30pm

FOR ACTION: cc (for information): Jack Marsh

Glenn Schleede
Max Friedersdorf Jim Cavanaugh
Ken Lazarus

NSC/S

Paul Leach

FROM THE STAFF SECRETARY

DUE: Date: pacember ;5 Time: 6 00pm

SUBJIECT:
S. 1537 - Defense Production Act Amendments of 1975

ACTION REQUESTED:
—~— For Necesscu:y Action —__ For Your Recommendations

Draft Reply

— Prepare Agenda and Brief
%—— For Your Comments — Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

M o "

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please
telephone the Staff Secretary immediately.



THE WHITE HOUSE
ACTION MEMORANDUM WASHINGTON LOG NO.:

Date: December 11 ) Time: 1:30pm

FOR ACTION: Glenn Behlesde cc (for information): Jack Marsh
Max Friedersdorf Jim Cavanaugh
Ken Lazarus
NSC/S

Paul Leach
FROM THE STAFF SECRETARY

DUE: Date: pecember 11 : Time: 6 00pm

SUBJECT: _
S. 1537 - Defense Production Act Amendments of 1975

ACTION REQUESTED:

For Necessary Action ——_For Your Recommendations

Prepare Agenda and Brief Draft Reply

%— — For Your Comments — Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

No objection, -- Ken Lazarus 12/11/75

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please
telephone the Staff Secretary immediately.

Jren e
il 3
i
 Faes :



THE WHITE HOUSE

WASHINGTON

December 11, 1975

MEMORANDUM FOR: JIM CAVANAUGH
FROM: ' MAX L. FRIEDERSDORF /IM ()
SUBJECT: S.1537 - Defense Production Act Amendments of 1975

The Office of Legislative Affairs concurs with the agencies

that the W #J»( 6‘6,/0‘7:""?”
) ) \) '

.

Attachments



December 4, 1975

Dear Mr. Director:

The following bill was received at the Vhite
House on Decewber kth:

8. 15371
Plaase let the President have reports and

recommendations as to the approval of this
bi1l as soon as possidble.

Sincerely,

Robert P. Linder
Chief Executive Clerk

The Eonorable James T. Lymm

Office of Mammgement and Bulget
Washington, D. C.



| Calendar No. 342

941H CONGRESS RerorT
18t Begrion } SENATE

No. 94-353

87-010

DEFENSE PRODUCTION ACT
AMENDMENTS OF 1975

REPORT
OF THE
COMMITTEE ON BANKING, HOUSING
- AND URBAN AFFAIRS
UNITED STATES SENATE
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941 CONGRESS SENATE Rerort
13t Session No. 94-353

DEFENSE PRODUCTION ACT AMENDMENTS OF 1975

Jury 31, 1975.—Ordered to be printed

Mr. Proxmire, from the Committee on Banking, Housing and Urban
Affairs, submitted the following

REPORT

[To accompany 8. 1537]

The Committee on Banking, Housing and Urban Affairs, to which
was referred the bill (8. 1537 % to amend and extend the Defense Pro-
duction Act of 1950, as a,mended having considered the same, reports
favorably thereon with amendments and recommends that the bill as
amended do pass.

The amendments are as follows:

Strike out all after the enacting clause and insert the following
language:

That this Act may be cited as the “Defense Production Act Amendments of 1975".

'Sre. 2. The first sentence of section 717(a) of the Defense Production Aet of
1950 (64 Stat. 822) is amended by striking out *September 80, 1975” and inserting
in lieu thereof *“September 30, 19777

Skc. 8. Section 708 of the Defense Production Act of 1950 is amended to read
as follows:

“Sec, T08. (o) BExcept as specifically provided in subsection .(j) of this section
and section TOBA (j) of this Act, no provision of this Act shall be deemed to pro-
vide to.any person any immunity from ecivil or criminal liability, or to create de-
fenges to actiouns, under the antitrust laws.

“{b) As used in this section, the term ‘antitrust laws’ means—

“(1) the Act entitled ‘An Act to protect trade and commerce against un-
lawful restraints and monopolies’, approved July 2, 1890 (23 Stat. 290), as
amended ;

“(2) the Act entitled ‘An Act to supplement existing laws against unlaw-
ful restraints and monopolies, and for other purposes’, approved October 15,
1914 (38 Stat. 730), as amended ;

“(3) the Act entitled ‘An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes’ (38 Stat. 717), as
amended ;

“(4) sections 78 and 74 of the Act entitled ‘An Aect to reduce taxatmn, to
provide revenne for the Government, and for other purposes’, approved
Angust.27, 1804 (28 Stat. 579), as amended :

“(5) the Act of June 19, 1936 (49 Stat. 1526) ; and

“(8) the Act entitled ‘An Act to. promote export trade and for other
purposes’ (40 Stat. 516), as amended.

(1)
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United States Code, shall include representatives of the public, and the meetings

of such committees shall be open to the public. The Attorney General and the

Federal Trade Commisgion shall have adequate advance notice of any mieeting

andﬁmay have an official representative attend and participate in any such

meeting.

“(B) The uthority granted in paragraph (1) (A) of this subsection shall be
delegated only (i) to officials who shall for the purpose of such delegation be
required to be appointed by the President, by and with the advice and consent
of the Senate, unless otherwise required to be so appointed, and (if) upon the
condition that such officials consult with the Attorney General and with the
Federal Trade Commission not less than ten days before making any request
thereunder, and (iil) upon the condition that such officials obtain the prior
approval of the Attorney General, after consultation by the Aftorney General
with the Federal Trade Commission, to any request thereunder. For the purpose
of carrying out the objectives of title I of this Act, the authority granted in
paragraph (1) (A) of this subsection shall not be delegated except to one and
only one official of the Government.

“¢2) A full and complete verbatim transeript shall be kept of such advisory
committee meetings, and shall be taken and deposited, together with any agree-
ment resulting therefrom, with the Attorney General and the Federal Trade
Commission. Such transcript and agreement shall be made available for public
inspection and copying, subject to the provisions of section 552 (b) (1) and
(b) (8), of title 5, United States Code.

‘“‘(e) The official designated pursuant to subsections (¢) (2) and (4) (1) (B)
of this section shall promulgate, by rule, subject to the prior approval of the
Attorney General and the Federal Trade Commission, standards and procedures
by which representatives of industry, business, financing, agriculture, labor, and
other interests may develop and implement voluntary agreements and programs
necessary to accomplish the objectives of subsection (c) (1) of this section,

“{f) The standards and procedures under subsection (e) shall be promulgated
pursuant to section 553 of title 5, United States Code. They shall provide, among
other things, that—

“(1) such agreements and programs shall be developed by meetings of
committees, couneils, or other groups which include representatives of the
publie, of interested segments of the relevant industry or industries and of
consumers, and shall in all cases be chaired by a Federal employee other
than an individual employed pursuant to section 8109 of title 5, United
Stateg Code;

“(2) meetings keld to develop a voluntary agreement or program shall—

“{A) permit attendance by interested persons; and

“(B) be preceded by timely and adegquate public-notice, published in
the Federal Register not less than ten days in advance of any such
meeting, including identification of the agenda of such meeting;

“{3) interested persons shall be afforded an opportunity to present, in
writing and orally, data, views, and arguments at such meetings ; and

“(4) a full and complete verbatim transeript shall be kept of any meeting,
conference, or communication held to develop or implement a voluntary
agreement or program under this section and shall be taken and deposited,
together with any agreement resulting therefrom, with the Attorney General
and the Federal Trade Commission. Such transeript and agreement shall be
available for publie inspection and copying, subject to provisions of section
552(b) (1) and (b) (8) of title 5, United States Code,

“(5) No provision of this section may be exercised so as to prevent com-
mittees of Congress from attending meetings to which this subsection applies,
or from having access to any transeripts or minutes of such meetings, or
anv logs of communications.

“{x) (1) The officia)l designated pursuant *o subsections (c) (2) and (d) (1)
(B) of this sectipn may exemnpt, subject to the prior approval of the Atterney
General and the Federal Trade Commission, types or classes of meetings, con-
ferences or communicationg from the requirements of subsections (d)(2) and
{f) (4) of this section: Provided, That such meetingg, conferences, or communi-
cations are ministerial in nature and are for the sole purpose of implementing
a volumtary agreement or program authorized pursuant to this section. Such
ministerial meeting, conference, or communication may take place in accord-
ance with such requirements as the Federal Trade Commission may preseribe
by rute. Such persons participating in such meeting, conference, or comminica-
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tion shall cauge a record fo he made specifying the date such meeting, cop-
ference, or cammunication fook place and the ﬁexsax;s involved, and summaris-
ing the sybject matter discussed, consistent with the need to protect the security
of §19$s,iﬁét_l national defense information. Such record sball be filed with the
Federal Trade Commission and the Attorney General, where it shall be made
ayajlable for public inspection and copying.

“(2) The officia} designated pursuant to subsections (c) (2) and (d) (1) (B)
of this section may suspend, subject to the prior apppoval of the Attorney Gen-
eral and the Federal Trade Commission, the application of—

“(A) sections 10 and 11 of the Federal Advisory Committee Act,

“(B) subsection () (2) of this section, )

“{C) the reguirement under subseetion (f)(2) of thig section fhet meet-

ings be oben to the public; and ' o i

“(ID) the second sentence of paragraph (f) (4) of this section;
if the official designated pursuant to sybsections (e)(2) and (d) (1) (B) deter-
mineg in each ingtance that such suspebsion is essentinl to protect the security
of classified national defense information and that gpplication of such provisions
would be detrimental to the defense of the United Stajes. ’

“(8) On complaint, the United States Distriet Court for the Distriet of
Columbia has jurisdiction fo enjoin any exepiption or suspension pursuant to
gubsectiong () (1) and (g) (2) of this gection and to order the production of
the records filed with the Attorney Genepa] and the Federal Trade Commission
as set forth in subsection (g) (1) of this section where the court gieﬁ:grmmes that
sych records have been jmproperly withheld from the compiainant, In such a
cage the court ghall determine the matter de novo, and may examine the coutents
of such agency records in camera to defermine whether such records or any
narts thereof shall be withheld under any of the exemption or suspensgion pro-
visions get forth in subsections (g) (1) and (g)(2) of this gection, and the
burden ig on the agency to sustain its action, )

“(h)( i) The Attorney General and the Federal Trade Commission shall par-
ticipate from the beginning in any meeting to develop or implement voluntary
agreements authorized under this section and, when practicable, in any meeting
to implement programs authorized under this section. Each may propose any
alternative which would avoid or overcome, to the greatest extent practicable,
posgible anticompetitive effects while achieving substantially the purposes of
subseetion (e} (1) of this section. A voluntary agreement or program under this
section may not be implemented unless approyed by the Atiorney Genergl and
the Federal Trade Commission. The Attorney General or the Federal Trade
Commission shall have the right, after consultation with the official designated
pursuant to subsections (¢) (2) and (4) (1){(B) of this section, to review, amend,
modify, disapprove, or revoke, on its own motion or upon the reguest of any inter-
ested person, suy voluntary agreement or program at any time, and, if revoked,
thereby withdraw progpectively the immunity which may be eonferred by
subsgection (j) of this zeection.

“{2) Any voluntary agreement or program entered into pursuant fo this section
shail be submitted in writing to the Attorpey General and the Federal Trade
Commission twenty days before being implemented, and it shail be made available
for public inspection and copying, subjeet to the provisions of subsection (g) of
this section. Any action taken pursuant te such voluntary agreement or pro-
gram shall be reported to the Attorney General and the Federal Trade Commission
?w?aant to such regulations as shall be preseribed under subsections (1) (3) and

i) (4). o

“(i) (1) The Attorney General and the Federal Trade Commission shall moni-
tor the development and implementation of voluntary agreements and programs
authorized under this section to asgure the protection and fostering of competition
and to prevent anticompetitive practices and effects.

“(2) The Attorney Genera] and the Federal Frade Comamission shall pro-
mulgate joint regwlations eoncerning the maintenance of mecessary and appro-
priate doeurnents, minutes, transceripts, and other records related to the develop-
ment and implementation of voluntary agreements and programs pursuant to
thig seetion. :

“(8) Persons developing and implementing voluntary agreements and pro-
grams pursuant to this sectien shall maigtain those records required by such
joint regulations. Both the Attorney General and the Federal Trade Commission
shall have access to and the right to copy sueh records at reasonable times and
places and upon reasonablc notice, o
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“() the Act entitled ‘An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes’ (88 Stat, 717),
as amended ; - : N

“(D) sections 73 and 74 of the Act entitled ‘An Act fo reduce taxation,
to provide revenue for the Government, and for other purposes’, approved
August 27, 1894 (28 Stat. 579), as amended ; .

“(E) the Actof June 19, 1936 {49 Stat. 1526) ;and .

“(¥') the Act entitled ‘An Act to promote export trade, and for other
purposes (40 Stat, 516), as amended. -

“{2) The term ‘international energy emergency’ means any period (A)
beginning on any date which the President determines allocation of petrole}um
produets to nations participating in the international agreement is requn'-ed
by chapters IIL and. IV of such program, and (B) ending on a date on which
he determines such allocation is no longer required. Such a period may not
exceed ninety days, but the President may establish one or more additional
periods by making the determination under clause (A) of the preceding
sentence. Any determination respecting the beginning or end of any such
period shall be published in the Federal Register.

“(3) The term ‘international agreement’ means the Agreemept on an
International Energy Program, signed by the United States on November 18,

1974.
“(4) The term ‘Administrator’ means the Administrator of the Federal

Energy Administration.
“(5) The term ‘petroleum product’ means—
“(A) crude oil,
“(B) natural gas liquids and other liquids produced in association
with crude oil or natural gas,
“(0) refined petroleum products, including but not limited to gaso-
line, kerosene, distillates, residual fuel oil, refined lubricating oil, and

liguefied petroleum gases; and
“{D) blending agents and additives used in conjunction with crude

0il land refined petroleum products.

“(c) The requirements of this section shall be the sole procedures applicable
to the development or implementation of voluntary agreements or plans of action
to accomplish the objectives of the international agreement with respect to inter-
national allocation of petroleum produets and the information gystem provided
in such agreement, and to the availability of immunity from the antitrust laws
respecting the development or implementation of such voluntary agreements or
plans of action. )

“{d) (1) To achieve the purposes of the international agreement with respect
to international allocation of petroleum products and the information system
provided in such agreement, the Adminisirator may provide for the establish-
ment of such advisory committees as he determines are necessary. In addition to
the requirements specified in this section, such advisory committees shall be sub-
ject to the provigions of the Federal Advisory Committee Act and section 17 of
the Federal Energy Administration Act, whether or not such Acts or any of their
provisions expire or terminate during the term of this Act or of such committees,
and in all cases such advisory committees shall be chaired by a Federal employee,
other than an individual employed pursmant to section 8109 of title 5§, United
States Code, and shall include representatives of the public, and the meetings of
such committees shall be open to the public. The Attorney General and the Fed-
eral Trade Commission shall have adequate advance notice of any meeting and
may have an official representative attend and participate in any such meeting,

“{2) A full and complete verbatim transcript shall be kept of such advisory
committee meetings, and shall be taken and deposited, together with any agree-
ment resulting therefrom, with the Attorpey General and the Federal Trade
Commission. Such transcript and agreement shall be made available for public
inspection and copying, subject to the provisions of section 552(b) (1) and
(b) (8) of title §, United States Code:

“(3) For the purposes of this section, the provisions of subsection (a) of sec-
tion 17 of the Federal Energy Administration Act shall apply to any board, task
force, commission, committee, or similar group, not composed entirely of full-
time Federal employees, other than individuals employed pursuant to section 3109
of title 5, United States Code, established or utilized to advise the United States
Government with respect to the formulation or carrying out of any agreement or
plan of action under the international agreement,
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“{e) The Administrator, subject to the approval of the Attorney Gen
g;)th of them have consulted with the Federal Trade Cemmissiorf' a‘id g?’siﬁfg
ry of State, sl_mll prom:algate, by rule, standards and procedures by which
persons engaged in the business of producin , refining, marketing, or distributing
petrelgum prqducts may develop and implement voluntary agreez’nents and plans
of action Whl?h are required to implement the provigiong of the international
agreement which relate to international alloeation of petroleum products and the
mt:g(x;}n)aa%iﬁ)n styst:eim provided in such agreement,
( e stan art}s; and procedures under subsection (e) shall be promulgated
ggges;uzggng; ,sigggi 953 of title 5, United States Code, They shall provide, among
“(1) (A) Meetings held to develop or implement a volunta

plan of action under this section shall permit attendance byr ﬁigﬂﬁnﬁeﬁ
sons, including all interested segments of the petroleum industry, consumers
committees of ‘Cm}g‘ress, and the public, shall be preceded by timé}ly and ade:
quate notice with identification of the agenda of such meeting to the Attorney
(}en'eral, thg Federgl Trade Commission, committees of Congress, and (except
dnmng_an mternatmx}al energy supply emergency) to the pubfie and shall

be initiated and chaired by a Federal employee other than au’individual
epxployed_ pursnant tp section 3109 of title 5, United States Code ; except that

(.1) meetings of bodies created by the International Energy A’gency estab-
lished by the 1nte.rqa.tional agreement need not be open to interested persons

and pe_ed not bg initiated and chaired by a Federal employee, and (ii) the
Administrator, in coqsultation with the Secretary of State and the Attorney
General, may determine that a meeting held to implement or carry out an
agreement or plan of action shall not be public and that attendance may be
limited, subject to reasomable representation of affected segments of the
petroleum industry (as determined by the Administrator, after consultation
;vxth the Attorney General) if he finds that s wider disclosure would be

e‘:tr%menytal to the foreign policy interests of the Dnited Stateg,

me n(t ) I\? meetings may be held to develop or implement a voluntary agree-
e or p 5:31:3 of action under this section, unless a Federal employee other
i axé gl ividual employed pursuant to section 3109 of title 5, United

es Code, is present; except that during an international energir supply

or chaired by such an employee) if prior cons
A ent is granted inis--
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gux};glits o oppar meetings.p ent in writing ang orally, data, views, and ar-
* A verbatim transcript or, if keept
] A ping a verbatim transer i
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to s , respect to meetings held o -
munications made to develop a voluntar 27 bo
¥ agreement, persons who be-

come parties to such an agreement: exce; i nations,

; pt that, during any int i
energy supply emergency, in lien of minutes or a t i To oy patomal
containing a notation of the parties to, and l? ct matter of, o may be kept
munication (other than in the course oi” suchsu ject‘matter o A Com-
transeript, or log shall be deposited, t T With ay aen mituutes, notes,
: . ther with any a i
therefrom, with the Administrator g Tabie ot aolting
s » and shall be availabl

General and the Federgl Trade C ssi ttes, o o O TIEY

logs, and fgrecmeas e ommizsion. Such minutes, notes, transeripts
; 1i be available for publie inspecti .

except as otherwise provided in section 552(b) (1) anx;ec(;c;n(ga}n%fc(gntﬁng,

States.
&
(4) No provision of this section m
[ ! 2y be exercised 8o as to -
‘ g;itftfg; olf1 gxlggrs;sgci‘;gn; (;at;tend;ng meetings to which this subse&rii‘;eg&ﬁ?g
s cemmunicatioﬁ. Ny transcripts or minutes of such meetings, or
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“(g) Subject to the prior approval of the Attorney General and the Féderal
Trage Commission, the Administrator may suspend the application of—
“(1) sections 10 and 11 of the Federal Advisory Committee Act,
“(2) subsections (b) and (c¢) of section 17 of the Federal Energy Adnrinis-
tration Act, ) )
*#(8) the requirement under subsection (d) (1) of this section that meet~
ings be open to the public; and
“(4) the second sentence of subsection (d) (2) of this section; )
if the Administrator determines in each instance that such suspension is essential
to the implementation of the international agreement as it relates to the internal
allocation of petroleum preducts or the information system provided in such
agreement and if the Secretary of State defermines that the application of such
provizions would be detrimental to the foreign policy interests of the United
States. Such determinations by the Administrator and the Secretary of State
shall be in writing, shall set forth, to the extent possible consistent with the need
to protect the security of classified national defense and foreiga poliey informa-
tion, a detailed explanation of reasons justifying the granting of such suspen-
sion, and shall be published in the Federal Register at a reasonable time prior
te the effective date of any such suspension,

“{h){1) The Attorney General and the Federal Trade Commission shall par-
ticipate from the beginning in any meeting to develop or implcment voluntary
agreements autborized under this section and, when practicable, in any meeting
to implement plans of action authorized under this section. Each may propose
any alternative which would avoid or overcome, to the greatest extent practicable,
posgible anticompetitive effects while achieving substantially the purposes of
this geetion. A voluntary agreement or pitan of action under this section may not
be implemented unless approved by the Attorney General, after consultation with
the Federal Prade Commilssion. Prior to the expiration of the peried determined
under paragraph (2}, the Federal Trade Commission shall transmit to the Attor-
ney General ity views as to whether such an agreement should be approved, and
ghall publish such views in the Federal Register. The Attorney General, in con-
sultation with the Federal Trade Commission, the Secretary of State, and the
Administrator, shall have the right to review, amend, modify, disapprove, or
revoke, on his own motion or upon the request of the Federal Trade Commission
or any interested person, any voluntary agreement or plan of action at any time,
and, if revoked, thereby withdraw prospectively the immanity which may be
conferred by subsection (j) of this section.

“{2) Any voluntary agreement entered into pursuant to this section shall be
submitted in writing to the Attorney General and the Federal Trade Commission
twenty days before being implemented (where it shall be made available for
public inspection and copying subject to the provisions of subsection (g) of this
sectien) ; except that during an international energy supply emergency, the
Administrator, subject to approval of the Attorney General, may reduce such
twenty-day period. Any action taken pursuant to such voluntary agreement or
plan of action shall be reported to the Attorney General and the Federal Trade
«ommission pursuant to such regulations as shall be prescribed under subsections
(1) (3) and (i) (4).

“¢i) (1) The Attorney General and the Federal Trade Commission shall
monitor the development and implementation of voluntary agreements and plans
of action anthorized under this section to assure the protection and fostering of
competition and to prevent anticompetitive practices and effect.

“{2) In addition to any requirements specified under subsections (e) and (f)
of this section and in order to carry out the purposes of this section, the Attorney
General, in consultation with- the Federal Trade Commission and the Adminis-
trator, shall promulgate regulations concerning the maintenance of necessary
and appropriate records related to the development and implementation of volun-
tary agreements and plans of action pursuant to this section,

“{3) Persons developing and implementing voluntary agreements or plans of
sction pursuant to this section shall mainfain those records required by such
regulations. Both the Attorney General and the Federal Trade Commission shall
have accesg to and the right to copy such records at reasonable times and places
and upon reasonable notice.

“(4) The Attorney General and the Federal! Trade Commission may each
preseribe pursuant to section 553 of tfitle 5, United States Code, such rules and
regulafions as may be necessary or appropriate to carry out their respective

responsibilities under this seetion The, i
. Y may both utilize £
%ox; (ﬁu&m o§ enforcement any and all powers conferrgg s];g:(l)lnpggé) Olf‘efi il
i includii oxghor thg Department of J ustice, or both, by any othey proiigir(f X
o the’ Antitrus% C‘e .:alngtrust laws, the Antitrust Procedures and Penalties Acr;l
refors ntt s Sl{jsl of ihofse?cg}s)g' ;H?(nd wherever any such provision of law
0 be thix e DU e terms, the reference shall be understood
“(j) There shall be available
as a defense to any civil i i
Ig;zggl:g Iéx;geefetbg a_ntitlmst laws (or any similar Statey law) u? ﬁaa‘éﬁé‘éﬂ oafl a?:ggg‘;
engagéd fe thepi} T implement a vqiuntary agreement or plan of action by persons
o o o the (gjg;ggz é)fﬂl]};gd;flﬁg, refining, marketing, or distributing petrcs
- the“purpose of injavias competigio I:a,)ciigglts_were not taken unnecessarily and
(1) (s:;ch action was taken—
“(A) in the course of i
ae}:‘i‘?]l;)pursuant et eggx:)(;}f»g;ng a voluntary agreement or plan of
. bursuant to a voluntary agreement or
“(%z)egu?zﬁd approved in accordance with this sectiogia:ngf action author.
the caeh andpersons fully complied with the requirements of this gection and
Persony s and regulations promulgated hereunder, onan
oF moms, exeep(t)stlggtthe defense provided by this seetion shall have the burde
o acti(;ns o g ; ?{ the burden shall be on the plaintiff with respect to wheth T
() e W ; ts: €0 unnecessarily and for the burpose of injuring competiti o
b avails; blc 101 in any Federal or State court for breach of contract thgxl'1 .
solely oy woilab g ;s a def_ense thfit the alleged breach of contract was e eg
P tion vil &? tgfmfgr an international energy supply emérgeney &uséc-
Siqyfk;)thbis & ol ¥ agreement authorized and approved under the provi-
: 0 brovision of this section shali be const
Nop on. ; trued as i
nor as limiting or in any way affecting any remedy oy pef;ﬁ;?ﬂvggi(i:ﬁl 21;;;12;;;)&,

from an; isi
¥ legal sction or broceeding arising from, any acts or practices which

mit id
it to the Congress and to the President, at least once every six months, reports

on the impact on i
oo In competition and on small business of actiong authorized by this

SEC. 5. The second senten i
1950 3 ce of section 710(e) of the Defense i
8 amended (50 U.8.C. App. 2160(e)), is amendednig Prgggugtslog)ggggtj

paggjg iﬁn %f executive reserve training program,”,
. 6. e provisions of sections 708 and 7084, as amended and added re

Spectively by thiy Act, shall i
the Y b frypcinih all become effective one hundred and twenty days after

CoMMTTTRE DrriBErATIONS

On April 25, 1975, Senators Proxmi n
) ; mire, Spark i1l
ggzg?gcegng. Ilj&g?g which was referred to the %omg?aez%i g;g;lalin ;
on Julyg’( o 16 anJAffalrs. The Committee held hearings on S 153%
ooy T, 1675, n July 29, 1975, the Committee met in open exe.cutivi ’
a substitute bill was ordered reperted oy 1° Conclusion thereof
. | ¢ reported with an ame i
Seci?{gl;n;gStAmplaces the mmunity provisions in Sectiolllad%n(t: Th?
(J) of the substitute with immunity provisions a%%;patgd
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' ' ; Authorities
1l section of S. 622, “The Standby Energy
ng}’tiii%%rivaz ;)assed by the Senate on April 10, 1975.

1. PurposE OF THE MEASURE

The purpose of S. 1537, the “Defense Production Act Amendments

: ; 4 for the cus-
5 ee-fold. The major purpose is to exten ~
Ef 197'7) ’eﬁg;(}il I;f two years the titles of the Defense Production 11&)0::
omary b titles provide the authority for a numbe

5 mended. These ) ] : >
gg lé};ooé‘r&asmaé aimed at maintaimnglphet.nat1on§érgxe§§nzi ;ﬁ({l}géﬁﬁé
i ing mobilization pr X 1d1
Do b oot prepa,rm(% ds for contractors, and at examining
uniform cost accounting standaras 10T rs, and at axaniting
i i i terials supplies and snortag
national policy with regard to ma nd, Shor g o
to remove the $15 limatation
second purpose o e B bers of he National Defense Executive Re-
diem allowances for members of the Nat: nal Defense Bxeon, and
i vides that members may be allowe P y
F;)eer; %i%?l? fﬁfgwlances in accordance with the laws that authorize such

allowances for other individuals serving the United States without

*_pa,;g. third purpose of S. 1537 is to amend Section 708 of the Izgfin(s)%
Prhduction Act. Section 7 OSt ‘prozgdsgliggxglgyé je(::;r;ce};ﬁzsgrv%ﬁi?ﬁathe
i ity i on t y agreer . wh

1mm@1&1 1‘3% rfrf; mrgggigli;u;:'o?fl ;epresentatives of industry, bum;less,t }?{;
e, n?:l a rigultllre, 1abor and other iz}terests in order to flzrtrt 'erS‘ec
n%pmt'%s %f the Act. The changes which the measure makes 11n Sec,
g(}%egré of two kinds, First, they make a distinction between voluntary

i d Sec. 708) and
: eneral sort (treated in the amende )
%}gées-ﬁif&f; :g%eement developed in support of the(s} 1In¥%2n§£g§§}
E‘l  Program (treated in the new Sec. 7T08A). Secon yl, o amend.
m«ralreég}provi o in both cases for strengthened procedural safeguarc

i 1 luntary agreements, in
lopment and implementation of vo
f)(:'gfgl iﬁvzggmptions from antitrust immunity may not be granted

without adequate assurance that they are in the best interest of the

i a whole.
nation as I1. Synopsis OF LEGISLATION

Sgc. 1. Enabling clause.
Sgc. 2. Extends the Defe
coincide with the new fiscal

L. 93-344). ‘
B%(iz%et?)r}irgiig?sgion 708 of) the Defense Production Act to pro-

iti ting of antitrust
i nal procedural safeguards for the gran : : ¢
f}f{ilffig;t;g the %evelopment and implementation of voluntary }?grge-
ments requested by the President from various industries or other in
t national defense emergencies. o .
te%itisegoaﬁ%;g the safeguards provided in S. 1537 are provisions forf.
Greater monitoring of the development and imp ementation ol
voluntary agreements by the Attorney General and the Federa

‘ Commission; o
Tr%’ggmulgation b_'y" the Attorney General and the Federal Tr}a}de
Commission of standards and procedures to be followed when
developing or implementing any voluntary agreements or pro-
grams pursuant thereto, as well as joint regulations for voluntary

agreements;

oduction Act to September 30,1977 to
eal ];Ie;ar established in the Congressional
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Certification by the Attorney General, after consultation with
the Federal Trade Commission, that the objectives of the volun-
tary agreement cannot be reasonably accomplished through al-
ternative means having lesser anticompetitive effects;

Advanee notice of and complete records for all meetings con-
nected with voluntary agreements and public disclosure of these
meetings and records, subject to exemptions for classified national
defense information

Participation in meetings of committees, councils, or other
groups established under voluntary agreements by representatives
of the public, of interested segments of the relevant industry or
industries, and of consumers, subject to exemptions for meetings
involving classified national defense information, and Chairman-
ship of such meetings by a full-time Federal employee.

Access to all information and meetings concerning voluntary
agreements or programs by the Attorney General, the Federal
Trade Commission, and the appropriate committees of the
Congress;

Annual re§orts and surveys by the Attorney General or the
Federal Trade Commission on the status and the effects of volun-
tary agreements, as well as a biennial review of all voluntary
agreements in effect ;

Review, amendment, modification, disapproval or revocation of
any voluntary agreement or withdrawal of antitrust immunity
by the Attorney General and the Federal Trade Commission : and

Immunity from civil or criminal actions for any acts taken in
developing or implementing voluntary agreements or programs
n compliance with the rules and regulations provided in the Aect.

Sec. 4. The measure adds to Section 708 of the Defense Production
Act a new Section T08A to provide special authority for the voluntary
agreement developed in support of the Agreement on an Interna-
tional Energy Program ( IEP), signed by the United States on No-
vember 18, 1974. The provisions of Section 708A are parallel to and
serve the same objectives as those proposed in S. 1537 for Section 708
but are distinguished by providing greater flexibility for the purpose
of international negotiations and the carrying out of international
pr%graxgs ﬁursuant tﬁ ﬂ%(i voluntary agreement. '

EC. 9. hemoves the $15 per diem Imitation on travel e
members of the National Defense Executive Reserve whxiielg-svifgg
without pay and travelling for the purpose of participating in the
NDER training program and permits them to be reimbursed in ac-
cordance with applicable statutes authorizing such allowances for
other individuals serving the United States without pay.

Skc. 6. Establishes the effective date for Sections 708 and T08A,

allowing 120 days to bring existing &, ; ]
the new provisions. g g greements into conformance with

IIT. NeEp ¥or aAND ExpLaNaTION oF THE LreisraTion

The Defense Production Act is basically g o
Its orlfmal titles provide for programs whiyf:h v};ﬂtipiag;(;ggis tl?;eisgé?:
ness of the nation’s industrial base in peacetime and for programs
which can be initiated or expanded in the event of mobiliz%rtion
Among the more significant of the ongoing programs are the Defense
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Priorities System, the Defense Materials System, the Machine Tool
Trigger Order Program, the borrowing authority established for the
expansion of preductive capacity and supply, the Defense Production
Act Inventory, the National Defense Executive Reserve, and the au-
therity to grant immunity from anti-trust action for voluntary agree-
ments requested by the President.

While the Congress has made substantial alterations in the Act over
its lifetime-—deleting the titles authorizing wage and price stabiliza-
tion, labor dispute settlement, and control of consumer and real estate
credit and adding titles authorizing uniform cost accounting stand-
ards and a temporary National Commission on Supplies and Short-
ages—the basic provisions relating to industrial production for the
national defense have remained unchanged. The &ngress has regu-
larly seen fit to extend the life of these basic authorities, normally at
intervals of two years, ever since original enactment in 1950. Without
this extension, the nation’s sole authority for industrial preparedness
for mobilization would lapse and the readiness programs cited above
would be terminated.

In terms of the specific provisions of the Defense Production Act
Amendments of 1975, the justification for extending the Act until
September 30, 1977 (instead of the traditional date of June 30th) seems
self-evident. The former and traditional termination date ceincided
with the federal fiscal year: the new date will coincide with the new
fiscal year established under the Congressional Budget Reform Act
of 1974. It will continue to give the Congress the opportunity to review
and, where necessary, amend the Defense Production Act on a regular,
biennial basis, : '

The provision regarding per diem allowances for the National
Defense Executive Reserve removes an inequity in the reimbursement
of members who serve without pay but must travel to attend training
sessions. Under the existing provisions of the Act, these individuals are
limited to a maximum of $15 Eer day as compensation for trawvel
expenses, while other citizens also performing similar functions for
the government without pay are reimbursed at higher rates under
other legislation. This change to the Defense Production Act will
permit compensation to NDER members for travel expenses on a
comparable basis.

The improved procedural safeguards proposed for voluntary agree-
ments ave part of an effort to bring existing legislation into conform-
ance with similar provisions in newer legislation, specifically the pro-
visions of the Federal Energy Administration Act of 1974

The procedural steps provided for in Sections 708 and 7T08A. as
amended and added by Sp 1537 are aimed at providing a mechanism
whereby the national interest in preserving a free enterprise economy
¢an be weighed against other imgera;tives, such as military prepared-
ness and energy shortages, and a determination can be made, 1n specific
situations, as to which national objective should prevail in terms of
taking specific actions. These procedures also seek to ensure that such

immunity from the antitrust %aws extends only to those actions ab-
solutely essential to meeting the goals which are considered to over-
ride normal antitrust restraints. Furthermore, these procedures pro-
vide, to the extent consistent with national security ang foreign policy
considerations, for a development and implementation process that
agsures’ interested parties, including the Congress, of full access to
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meetings and written material

: ) s rela '
plaﬂi Olfi action or programs derivifi; E%(eirg%rz?rllunwry hgreements and
amen (?edy;, ggeaén(fc(li‘xaéusgls e;stablishgd in Sec{:ions 708 and T0SA as
reporting on vol € ¢ ¥ . 1537 require continuous review of re ula
by the ol utn ary agreements and actions stemming theregf -
balance g)e%w e%gatﬁeoggjﬁls c;f government, so that the approprggg
L : ICrust nt » ;
'Leleitecan be monitored and main?zfﬁf&sg and the national defense in-
ductioncggfm vg}lﬂunﬁal'y agreement provisions of the Defense Pr
open-ended s l;);ff e tother hand, require amending because the z; "
interest in conﬁnf’ur © provide for statutory protection of the {ﬁ)lre
antitrust laws ¢ 1ng exemptions from the “normal operatio pf Iic
safeguards o narrow and necessary cases, They lack an rn od the
aity (;11' monitoring and review rocess through whiy}ip tl(l)ce !

Y IOr such agreements can be established and th S whin e

ﬁllmem;_ of thelr.olgjectlves .can be determined. ’I‘hg llgqélfiggf\;};zizihsf}ﬂ-
" e~

ed to a C ibiti
on any new voluntary a r 'eer’nents between 13?? ?;3%%%9 prohibition

The need for parallelism
| 18 i ) to the extent practiea
E;&v:;}s};;)gso ?}fegea?ijg giaazﬁd Seit..’TgSﬁk in S, 15??7 Sg@:ﬁ:?}f 71););31? ?18211;1 gie
] the ches whic ; l :
Ing the existing provisions of Sec. a’;()eSbif&(qu%r}islt:d Celon s lear-

agreements, making excepti Ly

eptions, where n i typo
of ’?},cfreem‘ents on a case by case basis oessary, for difforent types
s nge?ing;r:st Immunity provisions and procedures of S. 15
the ne cond't'ome protection from prosecution for antitrust
1 1tions flowing from overriding considerations

37 accept
violations

prise, in adequate defense readin i

; ess, a
phst:,s &fggnergy under emergenc con’ditlilgngl °b
tar, 18T, as introduced, provided antitrust immunit Ly £

¥ agreements needed for defense production oses. The aopim-

a particular type of volunts

agreement under the LE.A.) have no

\ LEA. t
fr):}mpt&s of the provisions of S, 1537 rgea%xngn?gtgg o
untary agreements appears at the end of this portizSI?

governments and firms.
8. Rept. 353, 94l g
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1 i ts.
ovisions of the substitute S. 1537 reflect, In many respects
thengtgl safeguard requirements of the Voluntary Agreementntezgﬁ
oped in 1975 in support of the International Energy @,grﬁemem nd
Program, These safeguards were developed by the Justice Departm
t ral Trade Commission, ) .
&n%sg%g)%%:ions of the substitute S. 1587 are, in the main, pagaélelt ]go
those in the Standby Energy Authorities Bill, S. 622, as passe 3;'; L )
Senate in April, and in H.R. 7014, the House companion, as far asthey
relate to voluntary agreements pursuant to the nternational Energy
A%ﬁ?a%i’%%isioﬂs of the substitute S. 1537 also reflect testimony given
in hearings before the Senate Banking Committee, specifically : ;
a. the suggestions made by General Leslie Bray, Jr., Dlrect(%rt{l)
Preparedness and the official chiefly responsible for carrying out the
provisions of the Defense Production Act that: " hen
(1) the restrictive language relating to circums n(iles w.
voluntary agreements may be requested should be relaxed;
(2) provision be made for exempting from disclosure meetings

and documents which may involve classified nationa,l defense in-

‘. 5 d i : s
fo?gl)&tzig ’;&Iilzomey General and the Federal Trade Commission

i iti titrust
fined to comment on the anticompetitive and an
ggpggtr; of voluntary agreements and not to the substantive ques-
tions of whether voluntary agreements }?I'e the best method for

ing the problems which give rise to them.

b Sgﬁ?;%gegt?ons made by Mr. Kenneth Andtirsgn of the Bureau of

npetition in the Federal Trade Commission that: . ,
Compe?ﬁo:ﬂn;oh?ntary agreements be subject to biennial review and
-ejustification and that o '
Ie}lg)tltﬁlfg Ill‘oe?ieml Trade Commission should hav: a stronger role
i titrust aspects of the voluntary agreements.

A(ﬁitt]ilsr?;ill , the changes in the substgtute S. 1537 reflect mtz@ny,
though not aﬁ, of the alterations recommended by representa i,Yei
of the Federal Preparedness Agency (especially as regards the ac %8
role of the official designated by the President to carry out his }?ees o8
responsibilities), of the Federal Energy Administration, of the > at
Department, and the Federal Trade Cl»ommlssmn in a series of meetings

to discuss the bill in June and July. ' o : e
"he}I(‘i]{é} trovisions of the substitute S. 1537 are similar to those& x];Icll
the Federal Energy Administ;a(fmn Aetc (as ri%gdg c%lsgggs;;gz and

i the Federal vigo ommittee :
;?icx?irs%gegéﬁgn)ﬁtte;), the Freedom g Information Act (as regards
S ims that material requires classification protection as

ests of elaims 1 res on a8
g‘)g;stuiisof national defense implications), and the Emergency Petro

i : fense).
Act (as regards the ‘breach of contract’ de ‘
le%?oi}g’:r?;;;%v, (iheg Comgmittee intent reflects the goals and objec-
tives of the Senate when it twice passed similar protective profxrlszgr(:xs
during the 93rd and 94th Congresses. ([9%?16 éommlttee (?nsd cé)gng- efgzt ﬁ

5 11450 ong.) and .
reports on S. 2589 and H.R.' 450 (93d Cong) SnC > Cong. Rec.
Cong.) ; 94 Cong. Rec. S5624-5629, prﬁ D s (Hovom:
S3831-3832 (March 12, 1975) ; 93 Cong. 9:0. > db o 1070 ]
- 16 3) : and 93 Cong. Rec, H11245-11251 (December 12, 3
bel(}égfaji?fs%éciﬁc provisi%ns of the amendments to the ,queglsi Pro
duction Act may require explanation of the Committee’s intent.
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Subsection (c) (1) of the amended Section 708 seeks to relate the
need for voluntary agreements more explicitly to the purposes of the
Defense Production Act. The existing language of the Act merely
states that voluntary agreements may be developed “to further the
objectives of this Act.” The Committee’s intent in expanding on this
language is to emphasize that any voluntary agreements authorized
under the Act should be able to demonstrafe a clear relation to the
Act’s genera] objective of providing for ongoing and standby pro-
grams aimed at preparing an adequate industrial base against the
confingency of war. In this connection, the use of the term “mobiliza-
tion” 1s not limiting. It does not require a formal mobilization in the
technical sense of the term. Rather, it is used here to connote those
activities which may be deemed appropriate to prepare for or to en-
gage in military actions.

Subsections (f) in Sections 708 and T08A as amended and added by
the Defense Production Act Amendments refer to the right of “cor-
mittees of Congress” to attend meetings and to have access to certain
documents related to the development and implementation of volun-
tary agreements or the programs or plans of action stemming there-
from. It is here understood that this provision addresses those com-
mittees of the Congress which have legislative or oversight responsi-
bilities regarding either the subject matter of the specific voluntary
agreement, the departments or agencies involved in the voluntary
agreement, or the firms and the sector of the economy affected by the
voluntary agreemént. Further, by use of the term “access,” the Com-
mittee intends to signify that authorized committee personnel shall
have the right to read and review any of the documents named. It does
not necessarily require that copies of such documents must be made
available to the committees for their use.

Subsections (h) (1) in Sections 708 and T08A as amended and added
by 8. 1537 provide for the participation of the Federal Trade Com-
ruission and the Attorney General in any meeting to develop or imple-
ment voluntary agreements anthorized under these sections and, where
practieable, in any meeting to implement plans of action or programs
authorized under these sections. The Committee recognizes that it may
not be possible or necessary for them to participate in all meetings
held to implement programs or plans of action in the sense of having
reppresentatives physically in attendance, However, the Committee
expects those agencies to be fully aware of all such meetings, their
agendas, attendance, and outcomes and to review the documentation
of %py of these meetings in order to satisfy the requirement for partie-
ipation. ' ,

The requirement for participation “from the beginning” is con-
strued by the Committee to mean that the Attorney General and the
Federal Trade Commission shall be informed of and made parties to
any plans to request voluntary agreements from individuals prior to
any communication by any government agency or department with
the private sector: o ‘

Subsection (j) ﬂ:)%) of Section T08A as added by S. 1537 provides
a defense against breach of contract suits arising out of actions taken
to carry out a voluntary agreement. Any other defenses to the action
which may be available to such a person can be raised without prej-
udice to this statutory defense. - '
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While the Committee considers it important to renew the provi-
sions of the Defense Production Act for two more years, including
the amended voluntary agreements provisions, it continues to have
reservations about the status of the International Energy Agreement
signed by the United States on November 18, 1974.

These reservations arise from a number of related concerns. The
Committee notes that the International Energy Agreement, which is
an executive agreement between heads of state and not a treaty be-
tween sovereign states ratified and approved by the Congress, does
not have the full force and effect of law. It takes the position that
nothing in the Defense Production Act Amendments of 1975 should
be construed in any way as advice and consent, ratification, endorse-
ment, or other form of congressional approval of the specific terms of
the executive agreement or any related protocol, annex, amendment,
modification, or other agreement which has been or may in the future
be entered into.

The Committee notes also that the International Energy Agreement
has not itself come into force because it lacks the approval of the
required 60% of the governments which are Iiarty to it and that its
coming into force has now been delayed until December 31, 1975.

Furthermore, the Committee recognizes that the International
Energy Program which stem from the International Ener%y Agree-
ment can, at any time, be altered or amended and that such alterations
or amendments do not require the review or approval of the Con-
gress, By such action, the International Energy Pm%yam might be
substantially altered and the voluntary agreements which support it
would still retain the antitrust immunity provided for in Section 708A
as added by S. 1537, albeit contrary to the wishes and intent of the
Congress. '

In view of the need to extend the major titles of the Defense Pro-
duction Act and in the interest of adopting an appropriate posture in
regard to an international energy emergency, the Committee has
chosen to report out the legislation. It will, however. seek further as-
surances on these points before bringing the bill to a vote and it will
prepare appropriate Committee amendments to guard against any
possibility of inadvertent endorsement of the International Energy
Agreement or of inadvertent immunization of actions not now con-
templated under that agreement.

COMPARATIVE SYNOPSIS OF PROVISIONS OF SECS. 708 AND 708A OF 5. 1537

Sec, 708 Sec, 708A

Restriction of applicability of antitrust immunity provisions
Defintion of terms. _ ...
Relation to national defense. .. _.....ooovnel
Belegﬁation of Presidential suthority y
Cerltte catign of necessity for voluntary agreement and lack of less anlicompetitive
aiternative,
Termination of voluntary agreement by sponsoring official. ... ...
Applicability of seetion___ ... .. e -
Advisory commitien provisionS. ..ot e oo robene —en
ProfrFu]glatlan of standards and procedures for voiuntary agreements by appropri
official.
Minimum standards and procedures required. .. .. ovueom oo s
Authority for exemptions from public disc! requir ity ... -
Participation, review and revocation by Attorney General or Federal Trade Commission.. (h)_..
Monitoring,. record-keeping requirements and other rules of the Attorney General and
the Federal Trade Commission. . X
Availability of immunity from civil or criminal action under antitrustlaws.._.__.......
Limitations on grant of IMMUAIY oo, - vovnvercmvamrrem oo ma o -
Studies required of the sponsoané;fﬂcial .......................... —
Studies required of the Atforney General and the Federal Trade Commissio

Relationship to other fegistation_.. ... .o eemvnieeeen e
Effective date of provisions__. ... m et m———
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1V. Commrrres AMENDMENTS

The Committee amended 8. 1537 by striking everything after the
enabling clause and substituting a new text. The principal changes in
the substitute, as amended, are as follows: V

1. The termination date has been changed from June 80, 1977 to
September 30, 1977.

2. The findings upon which a request for voluntary agreements may
be based have been relaxed in order to give the President the flexibility
to seek voluntary agreements in emergency situations short of war or
mobilization.

3. The supervisory roles of the Attorney General and the Federal
Trade Commission have been confined to establishing rules and pro-
cedures and to examining the anticompetitive implications of volun-
tary agreements and programs, thus removing them from the sub-
stantive decisions about the agreement and programs which are more
properly the province of the %ederal officials designated by the Presi-
dent to carry out the voluntary agreement authorities conferred on
him in the Act.

4. A provision has been added to exempt from the participation and
disclosure requirements relating to meetings, documents and materials
those meetings, documents and materials which involve classified na-
tional defense information.

5. A Congressional ‘right-to-know’ provision has been added.

6. A requirement for a biennial review of all voluntary agreements,
excepting that in support of the IEP, has been added.

7. The immunity provisions of the original bill and of the substitute
were amended to reflect the provisions O%e parallel section of S. 6292,
“The Standby Energy Authorities Act,” since these provisions have
already attained Senate approval. . o

8. Language has been added to clarify the application of Section 708
proper to actions taken or authorized under the Emergency Petroleum
Allocation 'Act of 1978 or the Agreement on an International Ener:
Program signed by the United %tates on November 18, 1974. o

9. A new section, Sec. T08A, has been added to provide separate and
specific authority for the Voluntary Agreement developed in support
of the Agreement on an International Energy Program of Novem-
ber 18, 1974. This additional section was necessitated by the fact that
the Standby Energy Authorities Bill éS. 622), which would other-
wise have provided the sole authority for this voluntary agreement,
has not yet been enacted.

10. Provision has been made for a period of 120 days to permit the
revision of existing voluntary agreements in light ofy the changes in
statutory authority. ‘

11. Provisions have been added providing for the termination of vol-
untary agreements by the sponsoring officials.

12. Provisions relating to studies by the sponsoring officials, the At-
torney General, and the Federal Trade Commission have been

expanded. '
_13. A provision has been added to remove the $15 limitation on per
diem travel expense reimbursement for members of the NDER. ’
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V. Commitrer RECOMMENDATION

The Committee on Banking, Housing and Urban Affairs in an open
executive session on July 29, 1975, at which a quorum was present,
agreed, without objection that 8. 1537, as amended, be reported to the
Senate and that it be enacted. -

VI *Cos'r EsTiMaATE.

" In accordance with section 252(a) of the Legislative Reorganization
Act of 1970 (Public Law 91-150), the Committee provides the follow-
ing estimate of the cost of this measure. :

The potential costs associated with 8. 1537 are of two kinds: (1) the
costs which may result from removal of the $15 limitation on per diem
travel expenses for members of the National Defense Executive Re-
serve when attending training programs and (2) cost increases which
agencies involved in the development and implementation of voluntary
agreements may. experience as a result of expanded requirements for
supervision, advance notification, records-keeping and similar admin-
istrative functions. - , v

=Tn the first case, projections of additional costs are, for the most part,
hypothetical, inasmuch as meost agencies do not ehoose to authorize per
diem reimbursement to Nation Defense Executive Reservists. And
many reservists, when authorized, do not choose to claim reimburse-
ment. During Fiscal Year 1975 only one unit authorized per diem. It
actually paid out $1,250, Had it paid for training at the per diem rate
for similar service under title 5 of the U.S, Code, it would have paid-out
$5,000 or $3,750 additional. Based on this experience and expected uses
of authorization by other units through Fiscal Year 1977, the total out-
lay is not expected to exceed $25,000 per annum.

The: administrative costs associated with the improved procedural
requirements for voluntary agreements are more difficult to estimate,
in that the need for these agreements in the future is difficult to pre-
dict. In view of the fact that the munitions-type agreements have, for
the most part, been in an inactive status for several years and in view
of the fact that voluntary agreements resulting from international oil
disruptions have been required at widely spaced intervals (1956-57,
1967, 1974), it-appears unlikely that the provisions of S. 1537 will re-
quire any additional personnel in the agencies involved for the fore-
seeable future, -~ -~ .- ‘

In the case of the Volﬁntéfy ‘Agreémehtﬂ in support of the Inter-

national Energy - Agreement; for which administrative regulations
were-established by the Justice Department, no new personnel or. fa-
cilities have been required in the development and implementation of
the agreement. Rather, such additional resources as were required by

the agencies have been borrowed from other tasks of “taken out of

hide.” Presumably such would be the case in the event a new voluntary
agreeniént becomes necessary in a single field. If, on the other hand.
there were a national emergency that required full or partial mobiliza-
tion and a series of voluntary agreements covering a variety of indus-
tries or other fields, the requirements of S. 1537 would likely entail a
need for some additional staff as well as additional administrative
services. The cost of these additional personnel and services, however,
cannot be quantified or estimated in advance of the actual contingency.

"Hon. Nrrsox A. ROCKEFELLER,
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VIIL. Execurivi CoMMUNICATIONS

The Executive Branch transmitted to the Senate the following draft
bill to amend and extend the Defense Production Act, together with
the justification for the extension and amendments. Though submitted,
the bill was never introduced. Its provisions have been adopted in their
entirety in S, 1587, asamended.. - . .. . .. :

: May 13, 1975,

President of the Senate,
U.8. Senate, Washington, D.C.

Dear Mr. Presment: Forwarded herewith is a draft bill “To amend
and extend the Defense Production Act of 1950.” A section-by-section
analysis of the proposed bill is also included.

The bill would extend the Act for iwo years and three months,
changing its termination date from June 30, 1975, to September 30,
1977. The bill would also amend section 710(¢) of the Act to avoid a
small but significant inequity that has existed for some years regarding
the per diem allowance authorized for members of the executive re-
serve established pursuant to that section of the Act. ~

The Defense Production Act is important and time-tested legisia-
tion supporting programs vital to our national security. In the
Defense Production Act the Congress addressed the need to divert
certain materials and facilities from civilian use to military and
related purposes, to develop preparedness programs, and to provide
for the expansion of productive capacity and supply.

Title I of the Act provides authority to give priovity treatment to
vital defense contracts and to allocate materials and facilities for
defense programs. It is under this authority that the Defense Mate-
rials System and the Defense Priorities System have been established.
The regulations for these systems are basic arrangements for priority
and allocation programs that can be expanded quickly to meet the
needs of any future national defense emergency, Meanwhile, they
serve to meet current national defense heeds for essential:goods and
services in today’s short-supply markets. These current, continuing
operations also develop a corps of experienced specialists who would
be a nucleus for the rapid and efficient expansion of the priorities and
allocations systems that would be needed in any future industrial

‘mobilization.

Title 1I1 of the Act provides needed authority for the expansion
of the Nation’s productive capacity to meet defense neéds. It includes
authority to make loans and loan guarantees to private business enter-
prises for the expansion of capacity, the developinent of teehnological
processes, and the produetion of essential materials, including the
exploration, development, and mining of strategic and critical metals
and minerals. This Title also authorizes the guarantee of loans to
finance the performance of defense contracts. -

One provision of Title VII is the basic authority for the National
Defense Executive Reserve—a pool of individuals with proven execu-
tive talents who have agreed to undergo special-training without salary
compensation and have agreed to enter Government service if ever an
emergency should require their rapid mobilization. The minor amend-
ment offered in the enclosed draft bill would authorize individuals,
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when required to travel for the purpose of the executive reserve, to
receive the same per diem allowances authorized by the Congress for
all other individuals serving without pay.

Title VII also provides authority under which defense contractors
may, with the approval of the President, enter into voluntary agree-
ments serving defense purposes without vielating the antitrust laws,

In addition to many general provisions coneerning administration of
the Act; Title VII also establishes the Joint Committee on Defense
Production (section 712), the Cost-Accounting Standards Board (sec-
tion 719), and the National Commission on Supplies and Shortages
(section 720),

The Defense Production Act is the cornerstone of the present legal
structure for insuring preparedness to meet criges requiring the mobili-
zation of the Nation’s industrial and material resources. Tts continua-
tion is essential to the national security. A two-year extension interval
appears to be a reasonable compromise between the needs of adminis-
trative efficiency and the need for periodic review by the Congress. The
additional three-month period will permit coincidence with the new
fiscal year cycle established by the Congress. The General Services Ad-
ministration therefore strongly urges prompt and favorable considera-
tion of this draft bill.

The Office of Management and Budget has advised that there is no
objection to the submission of this legislative proposal to the Congress,
and that its enactment would be in accord with the program of the
President.

Sincerely,
ArtaHUR F. SAMPonN,
Administrator,
Enclosure.
- [Enclosure 11 -

A BILL To amend and extend the Defense Production Aet of 1950

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the second
sentence of section 710(e) of the Defense Production Act of 1950, as
amended (50 U.S.C. App. 2160(e)). is amended to read as follows:
“Members of this executive reserve who are not full-time Government
employees may be allowed transportation and per diem in lieu of sub-
sistence, as prescribed under title 5 of the United States Code for in-
dividuals serving without pay, while away from their homes or regu-
lar places of business for the purpose of participating in the executive
reserve training program.”

Sec. 2. The first sentence of section 717 (a) of the Defense Production
Act of 1950, as amended (50 U.S.C. App. 2166(a)), is amended by
;%m]]-:é?%?ut “June 30, 1975” and inserting in lieu thereof “September

b3 L

- [Enclosure 2]

Brrn o, AMEND anxp ExTEND THE DErFENSE ProDUCTION AcT OF 1950

) SECTION-BY-SECTION ANALYSIS
Section 1 .

Removes the $15 limitation on per diem allowances for members of
the executive reserve and provides that members may be allowed trans-
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portation and per diem allowanees in ageordance with the laws that
authorize such allowances for other individuals serving the United
States without pay. :

Section 2 , ,

Extends the Act for two years and three months beyond its existing
termination date, June 30, 1975, until September 80, 1977. The unusual
three month additional period is needed to accommodate the transi-
tion fram July 1-June 30 fiscal years to October 1-September 30 fiscal
year)'s as required by the Congressional Budget Act of 194 (P.L. 93-
344).

VIIT. Cuances v Existineg Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the hill as re-
ported are shown as follows (existing law pmé)osed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

Tup Derense Pronvorion Acor oF 1950, As AMENDED
* * *® * * * *

[Sec. 708. (a) The President is authorized to consult with rep-
resentatives of industry, business, financing, agriculture, labor, and
other interests, with a view to encouraging the inaking by such persons
with the approval by the President of veluntary agreements and pro-
grams to further the objectives of this Aet.

L{b) No act or omission to act pursuant to this Act whieh occurs
while this Act is in effect, if requested by the President pursuant to a
voluntary agreement or program appproved under subsection (a) and
found by the President to be in the public interest as contributing to
the national defense shall be construed to be within the prohibition of
tShe antitrust laws or the Federal Trade Commission Act of the United

States.

:? (¢) The authority granted in subsection (b) shall be delegated
only (1) to officials who shall for the purpose of such delegation be re-
quired ta be appointed by the President by and with the advice and
consent of the Senate, unless otherwise required to be so appointed,
and (2) upon the condition that such officials consult with the attorney
General and with the Chairman of the Federal Trade Commission not
less than ten days before making any request or finding thereunder,
and (3) upon the condition that such officials obtain the approval of
the Atterney General to any request thereunder befare making the
request. For the purpose of earrying out the objectives of title I of
this Act, the authority granted in subsection (b) of this section shall
not be delegated escept to a single official of the Government.

- E£(d) Upon withdrawal of any request or finding made hereunder,
or upon withdrawal by the Attorney General of his approval of the
voluntary agreement or program on which the request or finding is
based, the provisions ef this section shall not apply to any subsequent
act or omission to-act by reason of such finding or request,

- F(e) The Attorney (General is directed' to make, or veruest the Fed-
eral Trade Commission to make for him, surveys for the purpose of
determining any factors which may tend to eliminate competition,
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create or strengthen monopolies, injure small business, or otherwise
promote undue concentration of economic power in the course of the
administration of this Act. Such surveys shall include studies of the
voluntary agreements and programs authorized by this section. The
Attorney General shall submit to the Congress and the President at
least once every year reports setting forth the results of such studies
of voluntary agreements and programs authorized by this Section.}

Sge. 708. (a) Ewcept as specifically provided in subsection (7) of
this section and section 7084 (j) of this Act, no provision of this Act
shall be deemed to provide to any person any immunity from civil or
criminal lLiability, or to create defenses to actions, under the antitrust
loaws,

(b) As used in this section, the term “ontitrust laws” means—

(1) the Act entitled “An Act to protect trade and commerce
against unlowful restraints and monopolies”, approved July 2,
1890 (23 Stat. 290), as amended ; .

(8) the Act entitled “An Act to supplement ewisting lows
against unlawful restraints and moneopolies, and for other pur-
poses,’ approved October 15, 1914 (38 Stat. 730), as amended ;

(3) the Act entitled “An Act to ereate a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”
(38 Stat. 71?7), as amended ; . ‘

(4) sections 73 and 7} of the Act entitled “An Act to reduce
tawation, to provide revenue for the Government, and for other
purposes”, approved August 27, 1894 (28 Stat. 579), as amended,;

(5) the Act of June 19, 1936 (49 Stat. 15696) ; and

(6) the Act entitled “An Act to promote export trade and for
other purposes” (40 Stat. 516), as amended. . ‘

() (1) Upon finding that conditions exist which may pose a direct
threat to the national defense or to its preparedness progroms, the
President is authorized to consult with representatives of industry,
business, financing, agriculture, labor, and other interests, with a view
to providing for the making of voluntary agreements and programs
by such persons, and may request the undertaking or entering into of
such vobuntary agreements or programs, in accordance with the Provi-
sions of this section, for the purpose of assuring adequate productive
eapacity and supply for mobilization.

(2) The authority granted in paragraph (1) of this subsection shall
be delegated only (AY to officials who shall for the purpose of such.
delegation be required to be appointed by the President, by and. twoith
the advice and consent of the Senate, unless otherwise required to be
so_appointed, and (B) upon the condition that such offcials consult
with the Attorney General and with the Federal Trade Commission
not less tham ten days before making any request thereunder, and (C)
upon the condition that such officials obtain the prior approval of the
Attorney General, after consultation by the Attorney Qeneral with
the Federal Trade Commission, to any request thereunder. For the
purpose of carrying out the objectives of title I of this Act, the au-
thority granted in paragraph (1 ) of this subsection shall not be dele-
gated except to one and only one official of the Government.

(5) The authority granted.in paragraph (1) of this subsection shall
be exercised only if the official designated pursuant to subsections

S
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(¢) (2) and (d) (1) (B) of this section certifies, with a written justifica-
tion to be published in the Federal Register prior to approval of any
proposed voluntary agreement, that such voluntary agreements and
pregrams are necessary to accomplish the objectives of paragraph (f}l
of this subsection and if the Attorney General, after consultation wit
the Federal Trade Commission, certifies, in a report setting forth the
competitive consequences of the proposed voluntary agreement, also to
be published in the Federal Register, that such obyectz«?,:eg cannot req-
sonably be accomplished through alternative means having lesser anti-
competitive effects. Each voluntary agreement or program authorized
under this section, together with any associated adwisory committee
provided for under subscction (d), shall expire two years from the
date of the entering into force of the voluntary agreement, except that
it may be extended for two more years every two years after—
- (A) the official designated pursuant to subsestions (¢) (2) and
{dY (1Y (B) of this section determines that its continuance i3 nece-
sary to further the objectives of subsection (c) (1) and sets forth
@ detailed explanation of the reasons justifying its continuance,
consistent with the need to protect the security of classified na-
tional defense information, to be published in the Federal Register
ot a reasonable time prior to the date of expiration; and
“(B) the Attorney General, after consultation with the Fed-
eral Trade Commission, determines that such objectives cannot
reasonably continue to be accomplished through alternative means
hawing lesser anticompetitive effects.

(L) Upon making the determination that there no longer exists a
requirement for a voluntary agreement or program or associated
advisory committee, the official designated pursuant to subsections
() (2) and (d) (1) (B) of this section shall recommend to the Presi-
dent that such woluntary agreement or program or associated advisory
committee be terminated, setting forth the reasons for the recommenn~
dation, and shall inform the Attorney General and the Federal Trade
Commission of the intended termination and date of its effect.

(6) The requirements of this section shall be the sole procedures
applicable to the development or implementation of the volunitary
agreements or programs to accomplish the objectives of subsection
(¢) (1) of this section, and to the availability of tmmunity from the
antitrust laws respecting the development or implementation, of such
voluntary agreements or programs.

(@) (1) (A) To achicve the objectives of subsection (e) (1) of this
section, the official designated pursuant to subsections &o) (2) and (d
(1)(B) of this section may provide for the establishment of suc
advisory committees as he determines are necessary. In addition to the
requirements specified in this section, any such advisory committce
shall be subject to the provisions of the Federal Advisory Committee
Act, whether or not such Act or any of its provisions expire or ter-
minate during the term of this Act or of such committees, and in all
cases such advisory committees shall be chaired by a Federal em-
ployee, other than an individual employed pursuant to section 3109
of title 5, United States Code, shall include representatives of the
public, and the meetings of such committees shall be open to the
public. The Attorney Gleneral and the Federal Trade Comanission
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shall hawe adequate advance notice of any meeting and may have an
official representative attend and participate in any such meeting.

(B) The authority granted in paragraph (1) (A) of this subsection
shall be delegated only (%) to officials who shall for the purpose of such
delegation be required to be appointed by the President, by and with
the advice and consent of the Senate, unless otherwise required to be
80 appointed, and (i) upon the condition that such officials consult
with the Attorney General and with the Federal Trade Commission
not less than ten days before making any request thereunder, and (i)
upon the condition that such officials obtain the prior approval of the
Attorney General, after consultation by the Attorney General with the
Federal Trade Commission, to any request thereunder. For the pur-
pose of carrying out the objectives of title I of this Act, the authority
granted in paragraph (1) (A) of this subsection shall not be delegated
axcept to one and only one official of the GQovernment.

(2) A full and complete verbatim transcript shall be kept of such
advisory committee meetings, and shall be taken and deposited, to-
gether with any agreement resylting therefrom, with the Attorney
General and the Federal Trade Commission. Such transcript and
agreement shall be made available for public inspection and copying,
subject to the provisions of section 552 (b) (1) and (b)(3), of title 5,
United States Code.

(e) The official designated pursuant to subsection (c)(2) and
(@) (1) (B) of this section shall promulgate, by rule, subject to the
prior approval of the Attorney General and the Federal Trade Com-
mission, standards and procedures by which representatives of in-
dustry, business, financing, agriculture, labor, and other interests may
develop and implement voluntary agreements and programs necessary
to accomplish the objectives of subsection (c) (12 of this section.

(f) The standards and procedures under subsection (e) shall be
promulgated pursuant to section 553 of title 5, United States Code.
They shall provide, among other things, that—

(1) such agreements and programs shall be developed by meet-
ings of committees, councils, or other groups which include repre-
semtatives of the public, of interested segments of the relevant
industry or industries and of consumers, and shall in all cases be
chatred by a Federal employee other than an individual employed
pursuant to section 3109 of title 5, United States Code,

(2) meetings held to develop a voluntary agreement or pro-
gram, shak—— -

, (A) permit attendonce by interested persons; and
(B)_be preceded by timely and adequate public motice,
published in the Federal Register not less than ten days in
advance of any such meeting, including identification of the
agenda of such mecting )

(8) interested persons shall be afforded an opportunity to pre-
sent, in writing and orally, data, views, and arguments ot such
meetings; and

, (4) @ full and complete verbatim tramscript shall be kept of
any meeting, conference, or commumication held to develop or
implement a voluntary agreement or program under this section

- angd shall be taken and deposited, together with any agreement

-
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resulting therefrom, with the Attorney General and the Federal
Trade Commiission. Such transcript and agreément shall be avedil-
able for public inspection and copiying, subject to provisions of
section 552(b) (1) and (b)(8) of &itle 5, United States Code.
(6) No provision of this section muay bé émercised so as to pre-
vent committees of Congress from attending meetings to whick
this subsection applies, or from Raving access to any transoripts
or minutes of such meetings, or any logs of communications.
Y (1) The official designated purswant to subsections (¢) (2) and
(€) (1) (B) of this section may exempt, subject to the prior approval
of the Attorney General and the Federal Trade Commassion, types or
classes of meetings, conferences or commuinications from the require-
ments of subsections (d)(2) and (f) (L) of this section: Provided,
That such meetings, conferences, or communications are ministerial
in nature ond are for the sole purpose of implemending a voluntary
agreement or progrom authorized pursuant to this section. Swch
ministerial meeting, conference, or communication moy take place in
accordance with such requirements as the Federal Trade Commission
may prescribe by rule. Such persons participating in such meeting,
conference, or communication shall canse a record to be made spedi-
fying the date such meeting, conference, or commaunication took place
and the persons involved, and summarizing the subject matter dis-
cussed, consistent with the need to protect the security of classified
national defense information. Such record shall be filed with the
Federal Trade Commission and the Attorney General, where it shall
be made available for public inspection and copyfing.

(2) The official designated pursuant to subsections (c)(2) and
(@) (1) (B) of this section may suspend, subject to the prior approval
of the A;tomwy General and the Federal Trade Commission, the appli-
cation of—

(A) séctions 10 and 11 of the Federal Advisory Committee Act,

(B) subsection (&) (2) of this section,

(C) the requirement under subsection (f)(2) of this section

that meetings be open to the public; and _

(D) the second sentence of paragraph (f)(4) of this section;
if the official destgnated pursuant to subsections (c)(2) and (d) (1)
(B) determines in each instance that such suspension is essential to
protect the security of classified national defense information and that
application of such provisions would be detrimental to the defense of
the United States.

(3) On com};flaint, the United States District Cowrt for the District
of Columbia has jurisdiction to enjoin any exemption or suspension
pursuant to subsections (hg) (2) and (g)(8) of this section and to
order the production of the records filed with the Attorney General
and the Federal Trade Commission as set forth in subsection (g) (1)
of this section where the court determines that such records have been
tmproperly withheld from the complainant. I'n such a case the court
shall determine the matter de novo, and may examine the contents of
such agency records in camera to determine whether such records or
any parts thereof shall be withheld under any of the exemption or sus-
pension provisions set forth in subsections (g) (1) and (g) (2) of this
section, and the burden is on the agency to sustain its action.
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(h) (1) The Attorney General and the Federal Trade Comanission
shall participate from the beginning wn any meeting to develop or
‘implement voluntary agreements aw{homzed under this section and
when practicable, in any meeting to implement programs a.uthomzed
under this section. Each may propose any alternatwe which would
avoid or overcome, to the greatest ewtent p_mctwable, possible anti-
competitive effects while achieving substantially the purposes of sub-
section (¢) (1) of this section. A voluntary agreement or progrom
under this section may not be implemented unless. approved by the
Attorney General and the Federal Trade Commission. The Attorney
General or the Federal Trade Commission shall have the right, after
consultation with the official designated pursuomnt to subsections (e)(2)
and (d) (1) (B) of this section, to review, amend, modify, disapprove,
or revoke, on its own motion or upon the request o f any interested per-
son, any voluntary agreement or prograin at any time, and, if revoked,
thereby withdraw prospectively the immunity which may be conferred
by subsection (j) of this section. )

(2) Any voluntary agreement or program entered into pursuont to
this section shall be submitted in writing to the Attorney General and
the Federal Trade Commission twenty days before being implemented,
and it shall be made available for public inspection and copying, sub-
ject to the provisions of subsection (g9) of this section. Any action
taken pursuant to such voluntary agreement or program shall be re-
ported to the Attorney General and the Federal Trade Commission
pursuant to suglz '/;egulations as shall be prescribed under subsections

2) (8) and (%) (4)- R
( )('L() ()1 ) ThsS Attorney General and the Federal Trade C ommission
shall monitor the development and implementation of voluntary agrec-
ments and programs authorized under this section to assure the protec-
tion and fostering of competition and to prevent anticompetitive prac-
tices and, effects. o

(2) The Aittorney General and the Federal Trade Commission shall
promulgate joint regulations concerning the maintenance of necessary
and appropriate documents, minutes, transeripts, and other records
related to the development and implementation of voluntary agree-
menits and, programs pursuant to this section.

(8) Persons developing and implementing voluntary agreements
and programs pursuant to this section shall maintain those records
required by such joint regulations. Both the Attorney Genmeral and
the Federal Trade Commission shall have access to and the right to
copy such records at reasonadle times and places and upon reasonable
notice.

(4) The Federal Trade Oommission and the Attorney General may
each prescribe pursuont to section 553, title &, United States Code,
such rules and regulations as may be necessary or appropriate to carry
out their responsibilities under this Act. Each may utilize for such pur-
poses and_for purposes of enforcement any and all powers conferred
‘upon, the Federal Trade Commission or the Department of Justice, or
both, by any other provision of law including the antitrust Taws, the
Antitrust Procedures ond Penalties Act, or the Antitrust Civil Process
Act; and wherever such. provision of low refers to ‘the purposes of
this Act’ or like terms, the reference shall be understood to be this

section,

-
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(j) There shall be available as ad efense to any civil or criminal
action brought under the antitrust lows (or any similar State low)
in respect of actions taken to develop or implement apoluntary agree-
ment or program (provided that such actions were not taken unneces-
sarily omd for the purpose of injuring competition) that—

o (1) -such actionwas taken— . o
(A) in the course of developing a voluntary agreement or

program. pursuant to this section, or
(B) pursuant to a voluntary agreement or program au-
thorized and approved in accordance with this section, and
(2) such persons fully complied with the requirements of this

section and the rules ond regulations promulgated hereunder.
Persons interposing the defense provided by this section shall have
the burden of proof, except that the burden shall be on the plointiff
with respect to whether the actions were taken unnecessarily and for
the purpose of injuring competition.

(k) No provision of this section shall be construed as granting im-
munity for, nor as limiting or in any way affecting any remedy or
penalty which may result from any legal action or proceeding arising
from, any acts or practices which occurred (1) prior to the date of
enactment of this section, (2) outside the scope and purpose or not in
compliance with the terms and conditions of this section, or (3) sub-
sequent to the expiration or repeal of this section or Act.

(2) (1) The official designated pursuant to subsections (¢)(2) and
(@) (1) (B) of this section shall report annually to the President and
to the Congress on performance under each voluntary agreement or
program authorized and approved in accordance with this section on
its contribution to achievement of the objectives of subsection (c) (1)
of this section.

(2) The Attorney General and the Federal Trade Commission are
each directed to make surveys for the purpose of determining any
factors which may tend to eliminate competition, create or strengthen
monopolies, injure small business, or otherwise promote undue concen-
tration of economic power in the course of the administration of this
Act. Such surveys shall include studies of the voluntary agreements
and programs authorized by this section. The Attorney General and
the Federal T'rade Commission shall each submit to the Congress and
the President at least once every year reports setting forth the results
of such studies of voluntary agreements and programs authorized by
this section. o '

(m) (1) Effective on the date of enactment of this Act, the immunity
conferred by this section shall not apply to any action taken or author-
zzfec}lgt;')gbe taken by or under the Emergency Petroleum Allocation Act
o .

(2) Effective one hundred and twenty days after the date of enact-
ment of this Act, the provisions of and immunity conferred by this
section shall not apply to any actions taken or authorized to be taken
by or under the Agreement on _an International Energy Program,
stgned by the United States-on November 18, 197}.7. |

Sec. 7084. (a) Ewcept as specifically provided in subsection (j) of
this section and section 708(j) of this Act, no provision of this Act
shall be deemed to convey to any person any immunity from civil or
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criminal liability, or to create defenses to aotions, whder the antitrust

3.
(b) As used #h this sectiot—
“(1) The term ‘antitrust laws’ means— ,

(A) the Act entitled ‘An Act to protect trade and com-
merce against unlawjul, restraints monopolies’, approved
July 2, 1890 (26 Stat. 290), as amended ; :

(B) the Act entitled ‘An Act to supplement existing laws
against uniawful restraints and monopolies, and for other
purposes’; approved October 15, 191} (38 Stat. 730), as
amended; E

(O) the Act entitled ‘An Act to create a Federal Trade
O ommuission, to define its powers and duties, and for other
purposes’ (38 Stat. Zi‘g/), as amenided ;

(D) sections 73 74 of the Act entitled ‘An Act to te-
duce taxation, to provide revenue for the Government, and
for other purposes’, approved August 27,1894 (28 Stat. 579),
as amended; ‘

(E) the Act of June 19, 1936 (49 Stat. 1526) ; and

(F) the Act entitled ‘An Aot to promote iﬁ}p;ﬂ trade, and -
ed.

for other purposes (40 Stat. 516), as ame

(2) The term Ynternational energy supply emergency’ means
any period (A) beginming on any date which the President de-
termines allocation of petrolewm products to nations participatin
in the international agreement 8 required by chapters 111 and IV
of such program, and (B) ending on @ date on which he deter-
mines such allocation i no longer required. Such @ eriod may
not exceed minety days, but the President may est lish one or
more additional periods by making the determination under clause
(A) of the preceding sentence. Any determination respecting the
beginming or end 2}7 any such period shall be published in the
Federdl Register.

(8) The term “international agreement’ means the Agreement
on an International Energy Program, signed by the United States
on November 18, 1974.

(4) The term ‘Administrator’ means the Administrator of the
Federal Enerqy Administration.

(5) The term ‘petrolewm product’ means—

A) crude oil, ‘
B) natural gas liquids and other liquids produced in asso-
ciation with erude ;gl or natwrdl gas,

(C) refined petroleum products, including but not limited
to gasoline, kerosene, distillates, residual fuel oil, refined
lubricating oil, and liquefied. petroleum gases; ond

(D) blending agents ond additives wsed in conjunction
10ith erude oil and refined petroleum products.

(¢) The requirements of this section shall be the sole procédures
applicable to the development or implementation of voluntary agree-
ments or plans of action to accomplish the objectives of the interna-
Honal agreernent with respect to international allocation of petroleum
products and the information system provided in such dgreement, and
to the availability of émawionity from. the antitrist laws respecting the

~
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é;@ﬁgpywmoy smplementation of suck voluntary agreoments or plans
X 2011

(2)(1) To achicve the purpeses of the international agreement
with respect to indernational allocation of petrolewm products and the
anformation system provided in such agreement, the Administrator
may provide Jor the establishment of sych advisory comm vittees as he
determines are necessary. in addition to the reguirements specified in
t}'w,s section, such advisory committees shall be subject to the provi-
siong of the Federal Advisory Commitice dct and section 17 of the
Federal Energy Administration Act, whether or not such Acts or any
of their provisions expire or terminate during the term of this Act or
© ng‘awk committges, and in all cases such adwisory comanittees shall be
chaived by a Federal employee, other thon an individual employed
pursuant to sectign 3109 of title 5, United States Code, and shall in-
chude wepresentatives of the public, and the meetings of such com-~
mittees shall be open to the public. The Attorney General and the
Federal Trade Commission shall have adequate advance notice of any
meeting and may have an official representative attend and participate
&n any such meeting. ‘

(2) 4 full and complete verbatim transeript shall be kept of such
advisory committee meetings, and shall be taken and deposited, to-
gether with any agreement resulting therefrom, with the Attorney
General and the Federal Trade Commission. Such transcript and
gg;efgnﬁnt gs;?ffél be made available for public inspection and copying,

ject to ovigions of secti - ' ;
»E’??i?f;:d fo the g?;de- s of section 652 (b) (1) and (b) (3) of title &,

8) For the purposes of this section, the provisions of subsection
(@) of section 17 of the Federal E'nergy Admin?stmtion Ao{ shall apply
to any board, task force, commission, committee, or similar group,
not composed entirely of full-time Federal employees, other than indi-
viduals employed pursuant to section 3109 of title &, United States
gzo'td{, estabizst e%ikeorfum‘lizgg to advise the United States Government
with respect to ormulation or carrying out of any @ ’
plozn)ofT%othdM{ier the mteﬁfmng;e?mm J any agreement or

e e Admainistrator, subject to the approval of the Att
General, after both of them have emwultedfpggth thefFedemZ %@é
Convmission ond the Secretary of State, shall promulgate, by rule,
stendards and ffn“.acedures by which persons engaged in the business of
producing, refining, marketing, or distributing petrolewm products
may develop and implement voluntary agreements and plang of action
which are required to implement the provisions of the international
agreement whick relate to international allocation of petroleum prod-
ucts and the information system provided in such agreement.

(f) The standards and procedures under subsection (e) shall be
promulgated pursuant to section 553 of title 5, United States Code.
They shall provide, among other things, thot—

(1) (A) Meetings held to develop or implement o volunta
agreement or plan of action under this section shall permit attend-
“ance by interested persons, including all interested segments of the
petroleum industry, consumers, committees of Congress, ond the
p@b?,w‘., shall be preceded by timely and adeguate notice with iden-
tification of the agenda of such meeting to the Attorney Generdl,
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the Federal Trade Commission, committees of Congress, and (ex-

cept during an_international energy supply emergency) to the
public, and shall be initiated and chaired by a Federal employee
other thon an individual employed pursuant to section 3109 of
" title 5, United States Code; except that (i) meetings o bodies
 created by the International Energy Agency established by the
international agreement need not be open to interested persons ans
need not be initiated and chaired by a Federal employee, and (4)
the Administrator,in consultation with the Secretary of State and
the Attorney General, may determine that @ meeting held to im-
plement or carry out an agreement or plan of action shall not be
public and that attendance moy be Limited, subject to reasonable
representation of affected segments of the petroleum industry (as
determined by the Administrator, after consultation with the At-
torney General) if he finds that @ wider disclosure would be detri-
menital to the foreign policy interests of the United States.

(B) No meetings may be held to develop or implement o volun-
tary agreement or plan of action under this section, unless @ Fed-
eral employee other than an individual employed pursuant to
section 3109 of title 6, United States Code, is present; ewoept
that dwring an international energy supply emergency, & meet-
ing to implement such an agreement or plan of action may be
held outside the presence of such an employee (and need not be
initiated or chaired by such an employee) if prior consent s
granted by the Administrator and the Attorney General. The
“Administrator and the Attorney Gemeral sholl each make a
written record of the granting of any such prior consent.

(2) Interested persons permitted to attend such a meeting shall
be afforded an opportunity to present in writing and orally, data,
wiews, and arquments at such meetings. ) .

(8) A verbatim transeript or, if keeping a verbatim transcript
is mot practicable, full and complete notes or minutes shall be
Lept of any meeting held or communication made to develop or
implement o voluntary agreement or plan of action under this
section, between or among persons who are parties to such a
voluntary agreement or, with respect to meetings held or com-
munications made to develop a voluntary agreement, persons who
may become parties to such an agreement; except that, during
any international energy supply emergency, in liew of minutes
or @ transcript, o log may be kept.containing a notation of the
parties to, and subject matter of, any such communication (other
than in the course of such a meeting). Such minutes, notes, tran-
seript, or log shall be deposited, together with any agreement
resulting therefrom, with the Administrator, and shall be avail-
able to the Attorney General and the Federal Trade Commission.
Such minutes, notes, transcripts, logs, and agreements shall be
available for public inspection and copying, except as otherwise
provided in section 558(b) (1) and (b)(3) of title 6, United
States Code, or pursuant to a determination by the Administrator,
in consultation with the Secretary of State and the Attorney
General, that such disclosure would be detrimental to the foreign
polic?{ interests of the United States.
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(4) No provision of this section may be exercised so as to pre-
vent committees of Congress from attending meetings to which
this subsection applies, or from having access to any transcripts
or minutes of such meetings, or logs of commumication.

(g) Subject to the prior approval of the Attorney General and the
Fedemlf’! ‘rade Commission, the Administrator may suspend the appli-
cation of— ‘

(1) sections 10 and 11 of the Federal Advisory Committee Act,

(2) subsections (b) and (¢) of section 17 of the Federal Energy
Administration Act,

(3) the requirement under subsection (d) (1) of this section that
meetings be open to the public; and .

(4) the second sentence of subsection (d) (2) if this sectiony

if the Administrator determines in each instance that such suspen-
sion is essential to the implementation of the international agreement
as it relates to the international allocation of petrolewm products or
the information system provided in such agreement and if the Secre-
tary of State determines that the application of such provisions would
be detrimental to the foreign policy interests of the United States. Such
determinations by the Administrator and the Secretary of State shall
be in writing, shall set forth, to the ewtent possible consistent with the
need to protect the security of classified national defense and foreign
policy information, a detailed explanation of reasons justifying the
granting of such suspension, and shall be published in the Federal
Register at a reasonable time prior to the effective dute of any such
suspension.

AY(1) The Attorney General and the Federal Trade Commission
shall porticipate from the beginning in any meeting to develop or im-
plement voluntary agreements cuthorized under this section and, when
practicable, in. any meeting to implement plans of action authorized
under this section. Each may propose any alternative which would
avoid or overcome, to the greatest extent practicable, possible anticom-
petitive effects while achieving substantiodly the purposes of this sec-
tion. A voluniary agreement or plan of action under this section may
not be implemenied unless approved by the Attorney General, after
consultation with the Federal Trade Commission. Prior to the expira-
tion of the period determined under paragraph (2), the Federal Trade
Commission shall transmit to the A'ttorney General its views as to
whether such an agreement should be approved, and shall publish
such views in the Federal Register. The Attorney General, in consul-
tation with the Federal Trade Commission, the Secretary of State, and
the Administrator, shall have the right to review, amend, modify, dis-
approve, or revoke, on his own motion or wpon the request of the
Federal Trade Commission or any interested person, any voluniary
agreement or plan of action at any time, and, if revoked, thereby with-
draw prospectively the immunity which may be conferred by subsec-
tion (7) of this section.

(2) Any voluntary agreement entered into pursuant to this section
shall be submitted in writing to the Attorney General and the Fed-
eral Trade Commission twenty days before being implemented (where
it shall be made available for public inspection and copying subject
to the provisions of subsection (g) of this section) ; except that during
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an enternational energy supply emergency, the Administrator, subject
to approval of the Attorney General, may reduce such twenty-day
period. Any action taken pursuant to such voluntary agreement or
plan of actron shall be reported to the Attorney General and the Fed-
eral Trade Commassion pursuant to such regqulations as shall be pre-
scribed umder subsections (§) (3) and {%) .(4%;

(2) (1) The Attorney General and the Federal Trade Commission
ghall mondtor the development and implementation of voluntary agree-
ments end plans of action authorized wnder this section to assure the
protection and fostering of competition and to prevent anticompetitive
practices and. efact.

(2) In addition to any requirements specified under subsections gf)
and (f) of this section and in order to carry out the purposes of this
section, the Attorney General, in consultation with the Federal T'rade
Commission and the Administrator, shall promulgate regulations con-
cerning the maintenance of necessary and appropriate records related
to the development and implementation of voluntary agreements and
plans of action pursuent to this section.

(8) Persoms developing and implementing voluntary agreements
or plams of action pursuant to this section shall maintain those records
required by such regulations. Both the Attorney General and the Fed-
eral Trade Commission skall have access to and the right te copy such
records at reasonable times and places and wpon reasonable notice.

(4) The Attorney General and the Federal Trade Commission may
each presoribe pursuant to gection 563 of title 5, United Stotes Code,
such rules and regulations as may be necessary or appropriate to corru
out their respective vesponsibilities wnder this section. They may both
utilize for such purposes and for purposes of enforcement any and oll
power conferred upon the Federal Trade Commission or the Depart-
mend of Justice, or both, by any other provision of law, including the
antitrust lows. the Antitrust Procedures and Pengliies Act, or the
Antitrust Oiwil Process Act; and wherever any such provision of law
refers to “the purposes of this Act” or like terms, the reference shall be
understood to be this section. ’

(i) There shall be available as a defense to any civil or eriminal
action brought under the antitrust laws (or any similer State law) in
respect of actions taken to develop or smplement o voluntary agree-
ment or plan 6f action by persons engaged in the business of producing,
refining, marketing, or c‘a’éstﬂbmﬁiﬂg petrolewm products (provided that
such actions were not taken unnecessarily and for the purpose of injur-
tng competition) that—

(1) such action was teken—
(4) in the course of developing o voluntary agreement or
plan of action pursuant to this section, or
(B) pursuant to a voluntary agreement or plan of action
authorized and approved in accordance with this section. and
(2) such persons fully complied with the requirements of this
section and the rules and regulations promulgated hereunder.
Persons interposing the defense provided by this section shall have
the burden of proof, emcept that the burden shall be on the plaintiff
with respect to whether the actions were taken unnecessarily and for
the purpose of injuring competition.

~
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(3) In any action in any Federal or State court for breach of con-
tract there shall be available as a defense that the alleged breach of
contract was caused solely by action taken during on international
enerqgy supply emergency in accordance with a waguntam/ agreement
authorized and approved under the provisions of this section.

(k) No provision of this section shall be construed as granting im-
munity for, nor as limiting or in any way affecting any remedy or
penalty which may result from any legal action or proceeding arising
from, any acts or practices which accurred (1) prior to the date of
enactment of this section, (2) outside the scope and purpose or not in
compliance with the terms and conditions of this section, or (3)
subsequent to the expiration or repeal of this section or Act.

(Y{1Y The Admanistrator, after consultation with the Secretary
of State, shall report annually to the President and the Congress on
the performance under voluniary agreements or plans of action to
accomplish the objectives of the international agreement with respect
to international allocation of petrolewm products and the informa-
tion system, provided in such agreement.

(2) The Attorney General and the Federal Trade Commission shall
each submit to the Congress and fo the President, dt least once every
six months, reports on the imgact on competition and on small busi-
ness of actions authorized by this section,

* * * * * » *

Sec. 710(a). [Subsec. (a) was repealed by section 12(c) (1) of the
Federal Employees Salary Increase Act of 1955, 69 Stat. 180, June 28,
1955. 1

(b‘)](»]:)‘ 'Thé President is further authorized, to the extent he deems
it necessary and appropriate in order to carry out the provisions of
this Aect, and subject to such regulations as he may issue, to employ
persons of outstanding experience and ability without compensation;

(2) The President shall be guided in: the exercise of the authority
provided in:this subsection by the following policies—

(1) So far as possible, operations under the Act.shall be carried
on by full-time salaried employees of the Government, and ap-
pointments under this authority shall be to advisory or consulta-
‘tive positions only. V ‘ ,

(i1) Appointments to positions other than advisory or consulta-
tive may be made under this authority onky when the requirements
of the positions are suchr that the imcymbent must personally
possess outstanding experience and ability not obtainable on a
full-time, salaried basis. o REES

(1ii) It the appointment of personnel and in assignment of
their duties, the head of the department or ageney involved shall
take steps to avoid, to as great an extent as. possible, any conflict
between the governmental duties and the private interests of such
personnel. ' o

(8) Appointees under this subsection (b) shall, when policy matters
are involved, be limited to advising appropriste full-time salaried
Government officials who are responsible for making policy decisions.

(4) Any person employed under this. subsection (b) is hereby
éxempted, with respect to such employment, from the operation of
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gections 981, 283, 284, 434, and 1914 of title 18, United States Code,
and section 190 of the Revised Statutes (5 U.S.C. 99) except that—

(i) exemption hereunder shall not extend to the negotiation or
execution, by such appointee, of Government contracts with the
private employer of such appointee or with any corporation, jomt
stock company, association, firm, partnership, or other entity in
the pecuniary profits or contracts of which the appointee has any
direct or indirect interest; ]

(ii) exemption hereunder shall not extend to making any recom-
mendation or taking any action with respect to individual applica-
tions to the Government for relief or assistance, on appeal or
otherwise, made by the private employer of the appointee or by
any corporation, joint stock company, association, firm, partner-
ship, or other entity in the pecuniary profits or contracts of which
the appointee has any direct or indirect interest; )

(ii1) exemption hereunder shall not extend to the prosecution
by the appointee, or participation by the appointee in any fashiorn
in the prosecution, of any claims against the Government in-
volving any matter concerning which the appointee had any re-
sponsibility during his employment under this subsection, during
the period of such employment and the further period of two years
after the termination of such employment; and

. (iv) exemption hereunder shall not extend to the receipt or
payment of salary in connection with the appointee’s Government
service hereunder from any source other than the private employer
of the appointee at the time of his appointment hereunder.

(5) Appointments under this subsection (b) shall be supported by
written certification by the head of the employing department or
agency-——
® y(i) that the appointment is necessary and appropriate in order

to carry out the provisions of the Act; :

(ii) that the duties of the position to which the appointment is
being made require outstanding experience and ability ;

(ii1) that t%e appointee has the outstanding experience and
ability required by the position; and :

(iv) that the department or agency head has been unable to ob-
tain a person with the qualifications necessary for the position
on a full-time salaried basis. S

(6) The heads of the departments or agencies making appointments
under this subsection (b) shall file with the Division of the Federal
Register for publication in the Federal Register a statement including
the name of the appointee, the employing department or agency, the
title of his position and the name of his private employer, and the
appointee shall file with such Division for publication in the Fed-
eral Register a statement listing the names of any corporations of
which he is an officer or director or within 60 days preceding his ap-
pointment has been an officer or director, or in which he owns, or
within 60 days preceding his appointment has owned, any stocks,
bonds, or other financial interests and the names of any partnerships
in which he is, or was within 60 days preecding his appointment, a
partner, and the names of any other businesses in which he owns, or
within such 60-day period has owned, any similar interest. At the end
of each succeeding 6-month period the appointee shall file with such
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Division for publication in the Federal Register a statement show-
ing any changes in such interests durin(% such period. .

(7) "At least once every year, the Chairman of the United States
Civil Service Commission shall survey appointments made under this
subsection and shall report his findings to the President and the Joint
Committee on Defense Production and make such recommendations as’
he may deem proper. )

(8) Persons appointed under the authority of this subsection may
be allowed transportation and not to exceed $15 per diem in lien of
subsistence while away from their homes or regular places of business
pursuant to such appointment.

(¢) The President is authorized, to the extent he deems it necessary
and appropriate in order to carry out the provisions of this Act, to
employ experts and consultants or organizations thereof, as authorized
by section 55a of title 5 of the United States Code. Individuals so em-
ployed may be compensated at rates not in excess of $50 per diem and
while away from their homes or regular places of business they may
be allowed transportation and not to exceed $15 per diem in lieu of
subsistence and other expenses while so employed. The President is
authorized to provide by regulation for the exemption of such persons
from thp operation of sections 281, 283, 284, 434, and 1914 of title 18 of
%1% (Cfngtge;i States Code and section 190 of the Revised Statutes (5

(d) The President may utilize the services of Federal, State, and
local agencies and may utilize and establish such regional, local, or
other agencies, and utilize such voluntary and uncompensated services,
as may from time to time be needed; and he is authorized to provide
by regulation for the exemption of persons whose services are utilized
ungefgtilzs zutbgfctlign ;rf}in %1@ op(frsa,tion of sections 981, 283, 284, 434,
an of title 18 of the United States ti
Re(vi)se%}?ﬁa%utes (5OS0 00, Code and section 190 of the

(e e President is further authorized to provide for ab-
lishment and training of a nucleus executive regerve for emtll)lﬁ)sgzkt
In executive positions in Government during periods of emergency.
[Members of this executive reserve who are not full-time Government
employees may be allowed transportation and not to exceed $15 per
diem m leu gf subsistence while away from their homes or regular
places of business for the purpose of participating in the executive
reserve training program.J Members of this executive reserve who arve
not full-time Government employees may be allowed transportation
and per diem in leu of subsistence, as prescribed under title 5 of the
United States Code for individuals serving without pay, while away
from their homes or regular places of business for the purpose of par-
ticipating in the evecutive reserve training program. The President is
authorized to provide by regulation for the exemption of such persons
who are not full-time (iovernment employees from the operation of
sections 281, 283, 284, 434, and 1914 of title 18 of the United States
Code and section 190 of the Revised Statutes (5 U.S.C. 99).

* * ’ * * %* * *
Skc. 717. (a) Title I (except section 104), title I1T, and title VII

(except sections 708, 714 and 7 19) of this Act, and all authori -
ferred thereunder shall terminafe at the close of [Jl?;lle ??g,l tf&)(’:%?l
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September 30, 1977. Section T14 of this Act;and all authority conferred
thereunder, shall terminante at the close of July 31, 1958. Section 104y
title IT, and title VI of this Act, and all authority conferred there-
under, shall terminate at the close of June 30, 1953, Title IV and V of
this Act, and all authority conferred thereunder, shall terminate at
the close of April 30, 1953.

* * * * * * *

O



941H Concress | HOUSE OF REPRESENTATIVES RerorT
18t Session No. 94-603

DEFENSE PRODUCTION ACT AMENDMENTS OF 1975

OcToBER 30, 1975.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Reuss, from the Committee on Banking, Currency and Housing,
submitted the following

REPORT

[To accompany H.R. 10031]

The Committee on Banking, Currency and Housing, to whom was
referred the bill (H.R. 10031) to amend the Defense Production Act
of 1950, having eonsidered the same, report favorably thereon with
amendments and recommend that the bill as amended do pass.

The amendments are as follows:

On the first page, lines 7 and 8, strike out “September” and insert
“November”. _

Page 16, line 18, strike out “and”,

Page 16, line 19, strike out “(e)” and insert “(1)™.

Pa}ge 186, line 22, strike out the period and insert in leu thereof “;
and”,

Page 16, after line 22, insert the following :

(4) in subsection (j) thereof by inserting the follow-
ing new paragraph:

“(3) The Commission is authorized to contract with pub-
lic or private agencies, institutions, corporations, and other
organizations and with individuals without regard to section
3648, Revised Statutes (31 U.S.C. 529), and section 3709, Re-
vised Statutes (41 U.S.C. 5), for purposes of this Act.”

Dzrense P
PR AT

‘/: 3 * ( 7’

-/ * PURPOSEE,F THE MEASURE

- d

The purposes of H.R. 100313 the “Defense Production Act Amend-
ments of 19757, are-two-fold. "The major purpose is to extend for the
customary period of two years the titles of the Defense Production
Act of 1950, as amended. These titles provide the authority for a num-
ber of programs aimed at maintaining the national defense industrial

oN Acr AMENDMENTS oF 1975
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production base, at preparing mobilization programs, at providing
uniform cost accounting standards for contractors, and at examining
national policy with regard to materials supplies and shortages.

A second purpose of H.R. 10031 is to amend Section 708 of the De-
fense Production Act. Section 708 provides authority for the granting
of immunity from antitrust action to voluntary-agreements, which the
President may request from representatives of industry, business, fi-
nancing, agriculture, labor and other interests in order to further the
objectives of the Act. The amendments-provide for strengthened pro-
cedural safeguards for the development and implementation of volun-
tary agreements, in order that exemptions from antitrust immunity
may not be granted without adequate assurance that they are in the
best interest of the nation asa whole, -

Your committee believes that the giving of antitrust immunity, by
statute, to participants.in such yoluntary agreements is extraordinary
and should be accompanied by detailed procedural safeguards. ‘

The purpose of the bill is to allow participants in a voluntary agree-
ment who adhere to the agreement, fully comply with the Act and the
regulations promulgated thereunder,.and act in good faith, to have
an aflirmative defense under this Act from prosecution under the
antitrust laws. RIS vl

The purpose of section 708 of the Defense Production Act is to
authorize voluntary agreements among defense contractors and others
“to help provide for the defense of the United States through.the
development . of preparedness programs.and the expansion of-pro-
ductive capacity and .supply beyond levels needed to meet essential

civilian demand.” e Sk TR T PO .

- Agreements of this sort would ordinarily contravene the antitrust
laws, 50 a new section 708(i) would provide a defense fo the antitrust
laws for acts or omissions taken in the course of developing, or taken
pursuant to, an authorized voluntary agreement. The defense is quali-
fied by the requirement: that the acts or omissions must be taken “in
good faith”, ‘ - ' ' o

“Good faith” is a well understood legal concept. There nre 54 pages
of print in Words and Phrases summarizing more than 700 court cases
construing the phrase “good faith” in a variety of legal contexts.

According to these cases, “good faith’” means an honest intent to
comply. with the law and not to-seek an unconscionable advantage. It
means to act without subterfuge. It means'that the motive that actuated
the conduct in question was in fact what the actor ascribes to it.

The committee is concerned that the meetings called to develop
voluntary agreements not he.used as a forum for reaching agreements
which exceed the scope of the proposed agreement defined by the
appropriate government official at the outset. oo

Thus, if an act or omission does not appear to come within the
ambit of an agreement, an interested party or the Government might
bring an antitrust action, and the defendant company could easily dem-

onstrate its good faith by disclosing minutes and other documents

from the meetings that would demonstrate the conformity of the act
or omission to the agreement or proposed agreement.

- . o
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This is a much easier burden than the plaintiff would have in show-
ing an opposite, bad faith purpose; such as an intent to injure com-
petition or fix prices. . e e T

There are numerous federal statutes which use the. phrase good
faith”, including legislation that originated in the committee.

The Equal Credit Opportunity Act, which the committee sreported
last year, provides: , S O

' No-provision of this title imposing any liability shall apply-
to any act done or omitted én good faith in conformity with
any rule, regulation, or interpretation thereof by the Board,
notwithstanding that after such act.or omission has ocenrred,
such rule, regulation, or interpretation is amended; rescinded,

*“or determined by judicial or other authority to be invalid for

any reason. - Lo e S

Another example of a law within the committee’s jurisdiction which
uses the term “good faith” is the Housing and Community Develop-
nient Act of 1974. That Act uses the phrase in 7 different places.

The Real Estate Settlement Procedures Act provides for a “good
faith” estimate of certain charges and provides a defense to civil
Hability for a “good faith” attempt to conform to the law. . ol

Several statutes in the committee’s jurisdiction relating to financial
institutions use the term “good faith”. S

When in the 1980’s Congress prohibited the paymeént of interest
on demand deposits it exempted preexisting contracts entered into in
good faith. (12 U.S.C. 371a.) o T

The National Bank Act, which has been in existence since 1864 and
has been amended and modified from time to time, ?Iqwdes, that a
national bank may hold real property “Such as shall be mortgaged
to it in good faith by way of security for debts previously contracted.”
(12 U.S.C. 29.) , L .

Each director of a national bank must take an oath stating “that he
is the owner in good faith and in his own right” of the number of
shares of stock in the bank he is required to hold. (12 U.S.C.78.) .

A national bank cannot make a loan on the security of its.own stock
except when necessary “to prevent loss upon a debt previously con-
tracted in good faith.” (12 U.S.C.8.) ' ST

‘Limitations on loan liability to a national bank based on capital and
surplus of the bank do not apply to “drafts or bills of ex‘chgnge drawn
in good faith against actually existing values”. (12 U.S.C.'84.) V

These examples are only samples of the hundreds of uses of the term
“good faith” in federal statutes. N

Your Committes has worked closely with the House Committee on
the Judiciary in the drafting and consideration of the anti-trust pro-
visions of this legislation. We have solicited the suggestions'and assist-
ance of Mr. Rodino, Chairman of the Subcommittee on Monopolies and
Commercial Law, and Chairman of the Full Committee, and have
included those provisions of the legislation which he has suggested.
The Banking Committee wishes to express its appreciation to Mr,
Rodino for his assistance on this legislation, and print herewith a. let-
ter from him stating his views on the anti-trust provisions of H.R.
10081, T ‘
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House or REPRESENTATIVES,
CoMMITTEE ON THE J UDICIARY, ,
- Washington, D.C., October 28, 1975.
Hon, Henex S. Reuss, L
Chairman, Committee on Banking, Currency and Housing, House
Office Building, Washington, D.C. o

DEear Mz. CHAIRMAN: T am writing in reference to H.R. 10031, the
“Defense Production Act Amendments of 1975 which has been
ordered reported by the Committee on Banking, Currency and Hous-
ing. Section 708(i) of the bill contains a limited provision for im-
munity from antitrust hability for companies participating in volun-
tary agreements to help provide for the defense of the Umted States
through the development of preparedness programs.

The antitrust immunity question is, of course, one which falls
squarely within the jurisdiction of the Committee on the Judiciary.
Hewever, in this-instance, there is in my judgment no necéssity for
the sequential referral of this bill er any £ormon thereof to the Judi-
ciary Commiftee. You have kept the J}t,l iciary Committee fully in-

formed ss to the deliberations of your Commitiee vespecting the im-

munity provision, and I have provided you with my comments in my
capacity as Chairman of the Monopolies and Commercial Law Sub-
committee. - . , o N .
The immunity provision of H.R. 10031 is drafted in conformity
with my views ang represents in. my judgment a significant improve-
ment over the present state of the law. Accordingly, I wholeheartedly
endorse that provision in the form in which it has been reported by the
Committes on Banking, Currency and Housing. T
With all best wishes, . g
Sincerely, '

Perer W. Roamd,ﬁz.; :
/ kabvnan.

Nizp vor THE Legisvation

The Defense Production Act is basically a preparedness wmeasure.
TIts original titles provide for programs which will improve the readi-
ness of the nation’s industrial base in peacetime m for programs
which can be initiated or expanded in the event of mobilization. Among
© the more significant of the engoing programs are the Defense Priorities
System, the Defense Materials System, the Machine Teol Trigger
Order Program, the borrowing authority established for the expan-
sion of productive eapacity and supply. the Defense Produetion Act
Inventory, the National Defense Executive Reserve, and the authority
to grant iremunity from antitrust action for voluntary agreements
requested by the President. S

While the Congress has made substantial alterations in the Act over
its lifetime—deleting the titles authorizing wage and price stabiliza-
tion, labor diggui;e settlement, and contrel of consumer and real estate
credit and adding titles authorizing uniform cost aceounting standards
and a temporary National Commission on Supplies and Shortages—
the basic provistons relating to industrial preduction for the national
defense have remained unchanged. The Congress has regularly seen
fit to extend the life of these basic authorities, normally at infervals
of two years, ever since original enactment in 1950. Without this ex-

P
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tension, the nation’s sole authority for industrial preparedness for
mobilization would lapse and the readiness programs cited above would
be terminated. . .

Tn terms of the specific provisions of the Defense Production Act
Amendments of 1975, the justification for extending the Act until
September 30, 1977 (instead of the traditional date of June 30th)
seems self-evident. The former and traditional termination date coin-
cided with the federal fiscal year; the new date will coincide with the
new fiscal year established under the Congressional Budget Reform
Act of 1974, It will continue to give the Congress the opportunity to
review and, where necessary, amend the Defense Production Act on
a regular, biennial basis, o L ‘

The procedural steps provided for in Section 708 as amended and
added by H.R. 10031 are simed at providing a mechanism whereby
the national interest in preserving a frec enterprise economy can be
weighed against other imperatives, such as military preparedness and
energy shortages, and a determination can be made, in specific situa-
tions, as to which national objective should prevail in terms of taking
specific actions. These procedures also seek te ensure that such im-

“ munity from the antitrust laws extends only to those actions absolutely

essential to meeting the goals which are considered'to override normal
antitrust restraints.

Unlike the present law, the bill sets forth strong procedural safe-
guards—attendance of Federal officials at all meetings held to develop
or carry out voluntary agreements, extensive participation by the
Attorney General, the Chairman of the Federal Trade Commission,
the administrator of the voluntary agreements program, and. in the
case of international voluntary agreements; the Secretary of State,
and affords an opportunity for interested persons to attend such meet-
ings and to examine minutes and other data related to such
agreements. - ~ : R s

The mechanisms established in Section 708 as amended and added
by H.R. 10081 require review of regular reporting on voluntary agree-
ments and actions stemming therefrom by the appropriate o cials of
government, so that the appropriate balance between the antitrust
mterest and ‘the national defense interest can be monitored and
maintained. ’ - e

Cost or LEGISLATION

The reported bill authorized additional -expenditures totaling
$1,059,000 for fiscal year 1977. Any additional expenditures for fiscal
year 1978 and later fiscal years must be authorized by the Congress
1n subsequent legislation, I o

CoMmMrTTEE VOTE

H.R. 10031 was reported favorably by the Committee on October 21,
1975, by a voice vote. Twenty-three Members of the Committee were
present. ‘ :

Comyrrree Oversicur FINpINgs AND RECOMMENDATIONS

This report embodies the ﬁnd{qgs and recommendations of the
Subeommittee on Economic Stabilization pursuant to its oversight
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responsibility over the Defense Production Act of 1950, as amended.
The Committee concurs in the Subcommittee determination that the
legislation should be enacted as set forth in the amended bill.

INFLATIONARY IarpacT

The Committee has concluded that the enactment of H.R. 10031
will not result in any inflationary impact on prices and costs in the
national economy. ‘ : a

SECTION-BY-SECTION ANALYSIS

The first section of this bill states that its short title is the “Defense
Production Act Amendments of 1975, ] :

Section 2 of the bill extends the Defense Produetion Act of 1950
for 2 years (until September 30, 1977).

Section 3 repeals the existing section 708 of the Defense Production
Act of 1950 and inserts in lieu thereof a new section 708 as follows:

Section 708(a) provides that the only immunity from prosecution
- under the antitrust laws afforded to participants in voluntary agree-
ments is the immunity specifically provided by section ?08(537.

Scetion T08(b) defines the term “antitrust laws” for purposes of
section 708,

Section 708(c¢) provides that whenever the President finds that
conditions exist which may pose a direct threat to the national defense
or its preparedness programs, the President may provide for the mak-
ing by companies of voluntary agreements to help provide for the
defense of the United States. The President may delegate the authority
granted to him one or more individuals appointed with the advice
and consent of the Senate. S

Section 708(d) states that the individual or individuals who ad-
minister the voluntary agreements program shall (after consultation
with the Attorney General and the Chairman of the FTC) promulgate
rules on the record after opportunity for a formal hearing which
incorporate standards and procedures by which voluntary agreements
may be developed and carried out. Such rules are specifically required
to include a number of items. For instance, certain Federal officials
must attend and chair meetings held to develop voluntary agreements.
There are certain notice requirements concerning the time, place, and
nature of the meetings. Interested persons may attend such meetings
unless matters to be discussed during such meetings fall within the
purview of matters.described in section 552 (b) of title 5 of the United
States Code. .. : e

Such section further provides that voluntary agreements may not
become effective until the Administrator certifies that the agreement
is necessary to carry out the purpose of subsection (e) (1) and the
Attorney General (after consultation with the Chairman of the F'TC)
finds that the purpose may not reasonably be achieved through a
voluntary agreement having less anticompetitive effects or without
any voluntary agreement. 5

Section 708(e) provides that any voluntary agreement automati-
cally expires 2 years after its effective date unless the findings referred
to i the above paragraph are made again with respect to such
agreement, S ' o

~
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man of the FTC shall monitor voluntary agreements.

Section 708(g) provides that meetings held to carry out voluntary
agreements shall have a Federal official 1n attendance. It also provides
for the maintenance of minutes of such meetings and other related
data. It also provides that meetings held to carry out voluntary agree-
ments shall be open to all interested persons unless a matter is to be
discussed which is within the purview of section §52(b) of title 5 of the
United States Code. Such subsection also permits the Atttorney Gen-
eral or the administrator of a voluntary agreement to terminate or
modify any voluntary agreement. - ‘ .

Section 708(h) provides that the Attorney General and the Chair-
man of the FTC shall each promulgate rules to carry out his responsi-
bility under this section. . : g .

Section 708(i) provides an affirmative defense for any person to
prosecution for violation of the antitrust laws with respect to acts or
omissions to act taken in good faith and in the course of developing or
camgring out a voluntary agreement, so long as the person fully com-
plied with this section and the rules promulgated hereunder and acted
in accordance with the terms of the voluntary agreement.

Section 708(j) provides for the making of certain surveys of volun-
tary agreements by the Attorney General and the Federal Trade
Commission. . : .

Section 708 (k) provides that the administrator of the program shall
submit reports concerning the program to Congress and the President
at least once each year. ‘ : ,

Section 708(1) relates solely to international voluntary agreements
and provides additional requirements for such agreements.

Such subsection defines international voluntary agreement to include
the Voluntary Agreement and Program Relating to the Agreement on
an International Emergency Program signed by the United States on
November 18, 1974, and any other voluntary agreement which is certi-
fied by the Secretary of State as necessary to carry out the purposes of
an international agreement to which the United States is a party or as
necessary to implement a program of international cooperation be-
tween the United States and one or more foreign countries.

- The subsection interjects the Secretary of State or his delegate into
the development and carrying out of international voluntary agree-
ments. It provides that the %ecretary of State may close meetin
whenever any matter to be discussed at any such meeting would be
detrimental to the foreign policy interests of the United States. The
same standard of disclosure is provided for the making available
of records and other matter related to international voluntary
agreements. : : . ‘ ‘ . .

Section 4 of the bill provides that any voluntary agreement entered
into under section 708 prior to the eflective date of the bill and in
effect immediately prior to such date shall continue in effect but shall
be carried out in accordance with section 708 as amended by this bill.

Section 5 of the bill states that the bill and the amendments made
by it shall take effect 120 days after enactment, except that section 2
(the two-year extension of the Act) takes effect upon enactment of
the bill. , - - :

Section 6 of the bill extends the life of the National Commission
on Supplies and Shortages until March 31, 1977, and requires that the

Section 708(f) provides that the Attorney General and the Chair-
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Commission report its recommendations to the President and Con-
gress not later than December 31, 1976, It also increases the dollar
amount of moneys authorized to be appropriated. to the Commission.

CHaNees 15 Existive Law Mape By THE By, as ReporTED

_In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed In black brackets, new matter is printed in italics, existing law
in which no change is proposed is shown in roman) :

Derexse Probuorion Act or 1950

* * #* * ¥ * *
' YITLE VII—GENERAL PROVISIONS = -

P % ® ® - s ®

E[SEc. 708. (a) The President is authorized to consult with repre-
sentatives of industry, business, financing, agriculture, labor, and
other interests, with a view to encouraging the making by such person
with the approval by the President of voluntary agreements and pro-
grams to further the objectives of this Act. : ’

L (b) No act or omission to act pursuant to this Act which occurs
while this Act is in effect, if requested by the President pursuant to a
voluntary agreement or program approved under subsection (a) and
found by the President to be in the public interest as contributing to
the national defense shall be construed to be within the prohibition of
ts.l“ze ant::;{:rust laws or the Federal Trade Commission Act of the United

ates.J : . -

F(c), The authority granted in subsection (b) shall be delegated
only (1) to officials who shall for the purpose of such delegation be
required to be ‘aéap‘ointed by the President by and with the advice and
consent of the Senate, unless otherwise required to be so appointed,
and (2) upon thée condition that such officials consylt with the Attor-
ney General and with the Chairman of the Federal Trade Commission
not less than ten days before making any request or finding thereunder,
and (3) upon the condition that such officials obtain the approval of
the Attorney General to any request thereunder before making the
request. For the purpose of carrying out the objectives of title I of
this Aet, the authority granted in subsection (b) of this section shall
not be delegated except to a single official of the Government.

[ (d) Upon withdrawal of any request or finding made hereunder, or
upon withdrawal by the Attorney General of his approval of the
voluntary agreement or program on which the request or finding is
based, the provisions of this section shall not apply to any subsequent
act or omission to act by reason of such finding or request.

[ (e) The Attorney General is directed to make, or request the Fed-
eral Trade Commission to make for him, surveys for the purpose of
determining any factors which may tend to eliminate competition,
create or strengthen monopolies, injure small-business, or otherwise
promote undue concentration of economic power in the course of the
administration of this Act. Such surveys shall include studies of the
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voluntary agreements and programs authorized by this section. The
Attorney General shall submit to the Congress and the President at
least once every year reports setting forth the results of such studies
of voluntary agreements and programs autherized by this section.]

Skec. 708. (@) Except as specifically provided in subsection (i) of
this section, no provision of this Act shall be deemed to convey o any
person any immnity from civil or eriménal liability, or to create
defenses to actions, under the antitrust laws. :

(b)) As used in this section, the term “antitrust lows” means—

(1) the Act entitled “An Act to protect trade and commerce
against unlaowful restraints and monopolies”, approved July 2,
1890 (26 Stat. 290), as amended ; o

(2) the Act entitled “An Act to supplement ewisting laws
against unlawful restraints ond monopolies, and for other pur-
poses”, approved October 15, 197} (38 Stat. 730), as amended ;

(3) the Act entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”

- (88 Stat. 717), us amended; ) ‘

(4) sections 73 and 74 of the Act entitled “An Act to reduce
tazation, to provide revenue for the Government, and for other
purposes”, approved August 27, 1894 (28 Stat. 679), as amended ;

(5) the Act of June 19, 1936 (49 Stat. 1526) ; and :

. {8) the Act entitled “An Act to promote ewport trade and for

other purposes” (40 Stat.516),as amended. )

(e)(1) Upon finding that conditions ewist which may pose a direct

threat to the nationdl defense or its preparedness programs, the Presi-
dert may consull with representatives of industry, business, finoncing,
agriculture, labor, and other interests in ovder to provide for the
making by such persons, with the appreval of the President, of volun-
bary agreements to help provide for the defense of the United Stotes
through the development of preparedness programs and the expansion
of productive capacity and supply beyond levels needed to meet essen-
tiaf civilian demand in the United States. :
(%) _The quthority granted to the President in peragraph (1) may
be delegated by him to individuals whe (1) are appoinied by and
with the advice and consent of the Senate, or (2) are holding offices
to which they have been appointed by and with the advice and consent
of the Senate. ‘ :

(@) (1) The individual or individuals referred to in subsection (c)
(2) shall (after consultation with the Attorney General and the Chair-
man of the Federal Trade Commission) promulgate rules on the record
ofter opportunity for a hearing wnder the provisions of sections 656
and 557 of title & of the United States Code incorporating standards

 and procedures by which voluntary agreements may be developed and

carried out. .
0 (dg) Notwithstanding section 533 of title 6 of the United States
ode— ,
(A) general notice of the proposed rulemaking referred to in
paragraph (1) shall be published in the Federal Register, and the
notice shall include—
- (2) a statement of the time, place, and nature of the public
rulemalking proceedings _
- (&) reference to the legal anthority under which the rule
18 being proposed; and :
H. Rept. 803—75——3
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(¢ii) either the terms of substance of the proposed rule or a
- description of the subjects and issues involved;

(B) the required publication of o rule shall be made not less than
thirty days before its effective date; and

(€) the individual or individuals referred to in pamgmp}& (D)
shall give interested persons the mght to- petztm for tk@ zssuame,
amendment, or repeal of a rule.

(8) The rules ;thwlgated pursuant to this subsection zmrpomémq
standards and procedures by which voluntary agréements may be de-
fveloped shall provide, among other things, that—

. (A) such agreements shall be developed at meetmgs which
nclude—
(%) the Attorney Geﬂeml or his delegate, /
(i) the Chairman of t?le Federal T'rode Oommwazon or his
.delegate, and
o (e) an “indvidual deszgmted by the Pres&dent in subsec-
tion (¢) (8) or his delegate, v
which are chaired by the individual referred to in cZause (m) ;
-~ _(B) at least seven days prior to any such meeting, notice of
' the time; place, and nature of the meeting shall be pubiasﬁed in the
" Federal Register;

(C) interested persons may submit written data and views con-
cerning the proposed woluntary agreement with or wathout op-
portunity for oral presentation;

" (D) interested persons may -attend any ‘such meetwg unless an
individual designated by the President in subsection (¢) (?3) finds

" that the matter or matters to be dzsoussed at such meeting folls
o awithin the purview of matters described in subsectzon (d) of sec-

- ton 5562, title 5, United States Code;

(E) a full and verbatim transcript shall be made of any such

" meeting and shall be transmitted by the chairman of the meeting

to'the Attorney General and to the Chairman of the Federal Trade
Commission.;

(F) any voluntary agreement resulting fmm the meetmqs shall

. be transmitted by the chairman of the meetings to the Attorney

. 'G@Sge? al and to tke Okazmmn of the Federal. dee O‘ommzsmon,

Cand

(G any z‘mmcmpt af-eferred to in subpamgmph (E’ Y and_any
wvoluntary agreement referred to in ‘subparagraph (F). shall be

- ‘available for public inspection and copying, sub ject to .mbsecz?zon

(5) of section 658, title 5, United States Code. -

(ez) (1) A wlunmry agreement bnay not become ej}’ec;f%e unZess and
wntil— '

(A) the mdzmdual refewecl to in subsection (&Y (52) who.is to
administer the agreement approves it and certifies, in writing,
‘that the agreement is mecessary to carry out the purpose of sub-
section {e)(1); and

(B) the Attorney General (after consultation with ﬂze C hair-
mon of the Federal Trade Commission) finds, in wmtmg, that

_ such purpose may not reasonably be achieved through a voluntary
agreement having less anti-competitive effects or without any
voluntary agreement. .

- (2) Each woluntary agreement which becomes effectzw under para-

graph (1) shall expire two years after the date it becomes effective
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(and at two-year intervals therveafter, as the case may be), unless
(immediately prior to such expiration date) the individual referred
to in subsection (¢)(2) who administers the agreement and the At-
torney General (after consultation with the Chairman of the Federal
T'rade Commission) makes the certification or finding, as the case moy
be, described in paragraph (1) with respect to such voluntary agree-
memt in which case, the voluntary agreement may be ewtended for an
additional period of two years.

(f) The Attorney General and the Ohairman of the Federal Trade
Commission shall moniter the cam*ymg out of any voluntary agree-
ment to assure that—

( (1) -the agreement is carrying out the gmrpase of subsection
6)(1);

(%) ihe agreement is being carried out under rules promulgated
pursuant to subsection (d) ; and

(3) participants are acting in accordance with the terms of
the agreement.

(9) The rules promulgated under subsection (d).; fwztﬂ mspeci to
the carrying out of voluntary agreements shall provide—

(1) for the maintenance, by participants in any voluntary
agreement, of documents, minutes of meetings, transcripts, rec-
ords, and other data 7“32@58{1 to the carrymg out of eny voluntary
agreement;

(2) that participan. ta in any voluntary agweemené agree, in writ-
ing, to make available to the individual designated by the Pres:-
dent in subsection (¢) (2) to administer the voluntary agreement,
‘the Attorney General, and the Chairman of the Federal Trade
Commission for mspectwn and copying at reasonable times and
u;aom} r(efasovmble notice any item maintained pursuant to para-

raph (1 ,
(?5?’) .i}zo)@t any item made available to the individual designated
by the President in subsection (c)(2) to administer the volun-
- tary agreement, the Attorney General, or the Chairman of the
Federal Trade Commission pursuant t0 parograph (2) shall be
- available from such individual, the Attorney Gemeral, or the
. Chairman of ‘the Federal Trade 00mmzsszon, as the case may be,
for public inspection and copying, subject to subaectzon (b) of

- section 558, title 8, United States Code; and

) that the individual designated by the Preszdent in subsec-
tion {(¢) (2) to administer the voluntary agreement, the Attorney
General, and the Chairman of the Federal Trade Conmumission, or
their del@gat@s, magf attend meetmga to carry aut any voluntary
agreement,

(&) that a Fedeml employee (oﬁw?" than an mdwzdmi em-

ployed pursuant to section 3109 of title 5 of the United States
(’ode) shall attend meetings to carry out any woluntary agree-
ment;

(6) that participanis in any voluntary agreement provide the
individual designated by the President in subsection (¢)(2) to
administer the voluntary agreement, the Attorney General, and
the Chairman of the Federal Trade Commission with ad'eguaz‘e
prior notice of the time, place, and nature of any meeting to be

. held to carry out the voluntary agreement;
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(V) for the attendance by interested persons of any meeting
. held o carry owt any woluntary agreement, unless the wdividual
designated by the President in subsection {0)(2) to administer
the woluntary agreement finds that the matter or matters to be
- discuiszed "t such meeting falls within the purview of matters
diégaéSed ‘in subsection (b) of section 568, title &, United States
Code; R ‘ T
(8) that the individual designated by the President in sub-
section (¢) (2) to -administer the voluntary wgreement has pub-
lished in the Federal Register prior notification of the time, place,
 and nature of any meeting held to carry out any voluntary agree-
ment, unless he finds that the matter or matters to be discussed at
such meeting falls within the purview of matters discussed in sub-
- section (b) of section 558, title 5, United States Code, in which
case, notification of the time, place, and nature of such meeting
shall be published. in the Federal Register within ten days of the
date of such meeting ; S
{9) that— ) :
(4) the Attorney Gemeral (after consultation with the
Chairman of the Federal Trade Comanission and the indi-
- widual designated by the President in subsection (¢)(2) to
. administer a voluniary agreement), or. ' '
(B) the individual designated by the President in sub-
section (¢)(2) to administer a voluntary agreement (after
 consultation with the Attorney General and the Chairman of
- the Federal Trade Commission), a : :
 may terminate or modify, in writing, the voluntary agreement at
any time, and that effective ammediately wpon such termination
any antitrust immunity conferred upon the participants in the vol-
untary agreement by subsection (%) shall not apply to any act or
omission occurring after the time of the revocation; and
(10) that participanis in any voluntary agreement be reason-
'aféy representative of the appropriate industry or segment of such

indusiry. C , .

(k) The Attorney Generad ond the Chairman of the Federal Trode
Commission shall each promulgate such rules as he deems necessary or
approprinte to carry out his responsibility under this section.

(¢) “There shall be available as a defense for any person to any prose-
cution or ¢ivil action brought for violation of the antitrust laws (or
any sinwlar law of any State) with respect to any act or omission to
ai.t to develop or carry out any voluntary agreement under this section

(1) such act or omission to act was taken in good faith—
T (A) dn the course of developing a voluntary agreement
wnder this section, or -
(B) to carry out o voluntary agreement under this sec-
tion; and
(2) such person fully complied with this section and the rules
promulgated herewnder, and acted in accordance with the terms
of the voluntary agreement. '

(3) The Attorney General and the Federal Trade Commission shall
each make surveys for the purpose of determining any factors which
may tend to eliminate competition, create or strengthen monopolies,

e W
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injure small business, or otherwise promote undue concentration o{
economic power in the course of the afwt?m’stmtien of this section. Suc
surveys shall include studies of the voluntary agreements authorized
by this section. The Attorney Qeneral shall (after consultation with the
Federal Trade Commission) submit to the Congress and the President
at least once every year reports setting forth the resillts of such studies
of voluntary agreemends. '

(k) The individual or individuals designated by the President in
subsection (c)(2) shall submit ta the Congress and the President at
least once every year veports describing each voluntary agreement in
i )ﬁ";z:é gmd its contribution to achievement of the purpose of subsection

e) (7). ,

(2} (1) In the case of any international voluntary agreement—

(A) the rules promulgated pursuant to suéseggbn (@) ncorpo-
rating standards and ?rocedurea by which voluntary agreements
may e developed shall provide— , o
: - (2) that any such agreement shall be developed at meetings

which include the Secretary of State or his delegate,

(i) that a full and verbatim tramscript shall be made of
any such meeténg and shall be transmitted by the chairman of
the meeting to the Secretary of State, \

(#%) that any such volusdary agreement resulting from the

 meetings shall be transmitted by the chairman of the meet-

ings to the Seeretary of State, : ‘
(tv) interested persons may net attend any such meeting if
the Secretary of State or his delegate finds (after c ta-

. tion with the Atéorney General), in writing that on account

of the matter or matters ta be discussed at such meeting it
would be detrimentel o the foreign policy interests of the

' Z;ﬁteet States to permit such-persons ta attend such meetings,

7 P . . . .
- (v} any transcript of a meeting held to develop any such
voluniary agreement may 1ot be made available for public
inspection and copying if the Secretary of State or his dele-
gate finds (after consultation with the Attorney General), in
writing, that to do so would be detrimental to the foreign
policy interests of the United States; o

(B) such agreement may not become effective unless and until
the Secretary of State finds that such agreement is consistent with
the foreign policy interests of the United States;

(C) the rules ated under subsection (d) with respect to
the carrying out of voluntary egreements shall provide—

(z)that participants in any such agreement shall agree, in
writing, to make awvailable to the Secretary of State for in-
spection and copying at reasonable times and upon reasonable
notiee awy item maintained pursuant to subsection (g) (1)
with respect to such agreement,

(¢} that any item referred to in subsection (g) (1) with re-
spect to such agreement may not be made available for public
inspection and copying if the Secretary of State or his dele-
gate finds (after consultation with the Atto Gemeral), in
writing, that to do so would be detrimental to the foreign
policy interests of the United States,
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" (d#) that the Secretary of State or his delegate may attend
©. meetings to carry out any such agreement, . - o
- (ww) that participants in any such agreement provide the
Secretary ofp State with adéquate prior rotice of the time,
 place, and nature of any meeting to be keld to carry out any
© such agréement, and o o
.. (/zg interested persons.may not attend any such ‘meetm% if
the Secretary of State or ks delegate finds (after consulta-
© tion with the Attorney General), in writing, that on chmm}
of the matter or muatters to be discussed at such meeting it
would be detrimental to the foreign policy interests of the
United States. L _ e
(2) The requirements which are made applicable specifically in the
case of ‘international voluntary agreements under paragraph (1) of
this subsection shall be in addition to any requirements made appli-
cable to voluntary agreements generally under the other subsections
of this section; except that if any requirement under paragraph (1)
of this subsection is inconsistent with the corresponding requirement
under any other 'subsection of this section, the latter requirement shall
bé consiigéred to be modified to the extent necessary to give effect to
the requirement under paragraph (1) of this subseegﬁwn. ‘
" (8) For the purposes of this subsection, the term—
7 (4) “international voluntary agreement” refers to—
S (?) the Voluntary Agreement and Program Relating to the
o UAgreement on an International Energy Program signed by
- “the United States on November 18, 197} and
. (#0): any voluntary agreement developed under rules pro-
" mulgated pursuant to subsection (@) -to carry out the purpose
" of subsection (¢) (1) and which is certified.by the Seeretary
of State as necessary to carry out the purposes of an inter-
national agregment to which the United States is a party or as
“necessary to implement a program of international coopera-
© ' tion between the United States and one or more foreign

' - countries. o ‘ e .

- (B) “foreign country” means gny country otker than the United
States. ; o o
*® & * * 3 *® *

Src. 717. (a) Title T (except section 104), title ITI, and title VII
except sections 708, 714, and 719) of this Act, and all authority con-
ferred thereunder shall terminate at the close of November 80, [1975]
1977. Section 714 of this Act, and all authority conferred thereunder,
shall terminate at the close of July 381, 1953. Section 104. title 1L, and
title VI of this Act, and all authority conferred thereunder shall termi-
nate at the close of June 30, 1953, Title IV and V of this Act, and all
authority conferred thereunder, shall terminate at the close of April 30
1953. : :

* *® w0 % * * *

*

- NATIONAL COMMISSION ON SUPPLIES AND SHORTAGES

Sec. 720. (a) * * * : ; L
(h) Reporrs or tHE ComMrssion.—The Commission shall report
not later than [March 31, 1976] December 21, 1976, to the President
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and the Congress on specific recommendations with respect to institu-
tional adjustments, including the advisability of establishing an inde-
pendent agency to provide for a comprehensive data collection and
storage system, to aid in examination and analysis of the supplies and
shortages in the economy of the United States and in relation to the
rest of the world. The Commission may, until [October 1, 1976 March
31, 1977, prepare, publish and transmit to the President and the Con-
gress such other reports and recommendations as it deems appropriate.

(1) Apvisory Commrrree— (1) The Commission is authorized to
establish such advisory committees as may be Liecessary or appropriate
to carry out any specific analytical or investigative undertakings on
behalf of the Commission. Any such committee shall be subject to the
relevant provisions of the Federal Advisory Committee Act.

(2) The Commission shall establish an advisory committee to de-
velop recommendations as to the establishment of a policy makin
process and structure within the executive and legislative branches of
the Federal Government as a means to integrate the study of supplies
and shortages of resources and commodities into the total problem of
balanced national growth and development, and a system for coordi-
nating these efforts with appropriate multi-State, regional and State
governmental jurisdictions. For the purpose of carrying out the pro-
vision of this paragraph there is authorized to be appropriated [not
to exceed $75,000 to remain available until October 1, 1976 not to
exceed $150,000 to remain awailable until March, 31, 1977.

(i) Starr axp PowERs oF THE Commisston.~——(1) Subject to such
rules and regulations as it may adopt, the Commission, through its
Chairman, shall—

(A) appoint and fix the compensation of an Executive Director
at the rate provided for level T1T of the Executive Schedule under
section 5314 of title 5, United States Code, and such additional
staff personnel as is deemed necessary, without regard to the pro-
visions of title 5, United States Code, governing appointments in
the competitive service, and without regard to chapter 51, and
subchapter ITI of chapter 53 of such title relating to classification
and the General Schedule under section 5332 of such title; and

(B) be authorized to procure temporary and intermittent serv-
ices to the same extent as is authorized by section 3109 of title 5,
United States Code.

(2) The Commission or any subcommittee thereof is authorized to
hold hearings and to sit and ‘act at such times and places, as it may
deem advisable.

(8) The Commission is authorized to contract with public or pri-
vate agencies, institutions, corporations, and other orqanizations and
with individuals without regard to section 3648, Revised Statutes (31
U.8.0. 529), and section 3709, Revised Statutes (41 U.8.0.5), for pur-
poses of this Act.

* #* & & * * *

(1) AvrnorizaTioN oF ArPROPRIATIONS.—There is authorized to be
appropriated to the Commission [not to exceed $500,000 to remain
available until October 1, 19767 not to ewceed $1,484,000 to remain
available until March 31, 1977, to carry out the provisions of this Act.

O



941t CoNGrESS SENATE Rerort
st Session ~ No. 94460

DEFENSE PRODUCTION ACT AMENDMENTS OF 1975

Novemser 18, 1975—Ordered to be printed

Mr. Proxmire, from the committee of conference,
submitted the following :

CONFERENCE REPORT

[To accompany 8. 1537]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 1537) to amend
the Defense Production Act of 1950, as amended, having met, after
full and free conference, have agreed to recommend and do recom-
mend to their respective IHouses as follows: :

That the Senate recede from its disagreement to the amendment of
the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment insert the following : I -
That this Act may be cited as the “Defense Production Act Amend-
ments of 1975%. ’ :

Skc. 2. The first sentence of section 717 (a) of the Defense Production
Act of 1950 is amended by striking out “November 30, 1975” and insert-
ing in lieu thereof “September 30, 1977 : Provided, That all avuthority
hereby or herecafter extended under title I1I of this Act shall be
effective for any fiscal year only to such extent or in such wmounts as
are provided in advance in appropriation Acts”.

Skc. 3. Section 708 of the Defense Production Act of 1950 is amended
to read as follows:

“Skc. 708. (a) Except as specifically provided in subsection (j) of
this section and subsection (§) of section 7084, no provision of this Act
shall be deemed to convey to any person any immunity from civil or
; fmmnal liability, or to create defenses to actions, under the antitrust

aws. :
“(d) As used in this section and section T08A the term ‘antitrust
laaws’ means— ‘

“(1) the Act entitled ‘An Act to protect trade and commerce
against wnlowful restraints and monopolies’, approved July 2,
1890 (16 U.8.C. 1 et seq.);

“(2) the Act entitled ‘An Act to supplement ewisting laws
against unlowful restraints and monopolies and for other pur-
poses’, approved October 16,191}, (15 U.8.0. 12 et seq.) ;

57-010
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“(3) the Federal T'rade Commission Act (15 U.S.C. {1 et seq.) ;

“(4) sections 73 and 7} of the Act entitled ‘An Aot to reduce
tazvation, to provide revenue for the Government, and for other
purposes’s approved August 27, 1894 (16 U.8.0. 8 and 9) ;

“(6) the Act of June 19, 1936 chapter 592 (16 U.S.C. 13, 139,
13b, and 21a) ; and

“(6) the Aect entitled ‘An Act to promole export trade and for
other purposes’, approved April 10, 1918 (15 U.S.C. 61-65).

(¢) (1) Eumcept as otherwise provided in section 7084 (o), upon
finding that conditions ewist which may pose a direct threat to the
national defense orits preparedness programs, the President may con-
sult with representatives of industry, business, financing, agriculture,
labor, and other interests in order to provide for the making by such
persons, with the approval of the President, of voluntary agreements
to help provide for the defense of the United States through the de-
velopment of preparcdness programs and the expansion of productive
capacity and supply beyond levels needed to meet essential civilian
demand in the United States. o

“(2) The authority granted to the President in paragraph (1) and
subsection (d) may be delegated by him (A) to individuals who are
appointed by and with the advice and consent of the Senate, or are
holding offices to which they have been appointed by and with the
advice and, consent of the Senate, (B) wpon the condition that such
individuals consult with the Attorney General and with the Federal
Trade Commission not less than ten days before consulting with
any persons under paragraph (1), and (C) wpon the condition that
such individuals obtain the prior approval of the Attorney General,
after consultation by the Attorney General with the Federal Trade
Commission, to consult under paragraph (1). For the purpose of
carrying owt the objectives of title I of this Act, the authority gramted
in paragraph (1) of this subsection shall not be delegated to more
than one individual. o S

“(d) (1) To achieve the objectives of subsection (c¢) (1) of this sec-
tion, the President or any individual designated pursuant to subsec-
tion (c)(2) may provide for the establishment of such -adwvisory
comimittees as he determines are necessary. In addition to the require-
ments specified in this section, eny suth’advisory committee shall be
subject to the provisions of the Federal Adwvisory Committee Act,
whether or not such Act or any of its ‘;Zrowisions expire or terminate
during the term of this Act or of suth committees, and in all cases
such aduvisory committees shall be chaired by o Federal employee
g?t,fwr‘ than an individual employed pursuant to section 3109 of title 5,

nited States Code) and shall inclhide representatives ofthe public,
“ond the meetings of such committess skall be open to the public. The
Attorney General and the Federal Trade Commission shall have ade-
quate advance notice of any meeting end may have an official repre-
‘sentative attend and participate in any such meeting,

“(2) A full and complete verbatim transcript shall be kept of such
advisory committee meetings, and shall be taken and deposited, to-
gether with any agreement resulting therefrom, with the Attorney
General and the Federol Trade Commission. Such transcript and
“agreement shall be made available for public impectid%@ and copying,

-

——
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subject to the provisions of section 562(b) (1) and (b)(8) of title 5,
United States Code. = ’ L
o “(e) (1)- The individual or individuals referred to in. subsection
(¢) (2) shall, after approval of the Attorney General, after consulta-
tion by the Attorney General with the Chairman of the Federal Trade
Commission, promulgate rules, in acoordance with section 553 of title 5,
United States Code, encorporating standards and procedures by which
voluntary agreements may be developed and carried out.
(2) In addition to the requirements of section 563 of title 5, United
States Codeo— o o L
o %(AY general notice of the proposed rulemaking referrved o
in paragraph (1) shall be published in the Federal Reqister, and
such notice shall include— » T
‘ “(i) a statement of the time, place, and natire of the pro-
posed rulemaking procesdings; o
“(4) reference to the legal authority under which the rule
is being proposed.and - o
“(4iz) either the terms of substance of the proposed rule or
a description of the subjects and issucs involved;, .
“(B) the required publication of a rule shall be made not less
than thirty days before its effective date; and L
“(QO) the individual or individuals referred to in paragraph (1)
shall give interested persons the right to petition for the issuance,
amendment, or repeal of a rule. o
“(3) The rules promulgated pursuant to this subsection incorporat-
ing standards and procedures by which voluntary agreements may be
developed shall provide, among other things, that— o
“(A) such agreements shall be developed at meetings which
“(2) the Attorney General or his delegate,
“(i2) the Chairmen of the Federal Trade Commission or
- his delegate, and T
“(éii) -an individual designated by the President in sub-
section (o) (2) or his delegate, o
and which are chaired by the individual referred to in clause (i) ;
“(B) at least seven days prier to any such meeting, notice of
the time, place, and nature of the meeting shall be published in the
" Federal Register; L o B
“(0) -interested persons may submit written data and wviews
concerning: the proposed voluntary agreement, with er without
.. opportunity for oral presentation; " . - . .,
-8 D) interested. persons may attend anyy such mecting unless

. the individudl designated, by the President in subsection (¢)(2)

finds that the matter or matters to be discussed af, such meeting

-~ falls within the purview. of matters described in subsection (b)
o (2) or (B).(8) of section 558 of title 6, United States Cade;

(B a full and verbatim transcript shall be made of arwy such

- meeting-and shall be transmitted by the chairnian of the meeting

to the Attorney General and to the -Chairman of the Federal

Trade Commission; . . L
“(F) any woluntary agreement resulting. from the meetings
shall be transmitted by the chairman of the meetings to the At-
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torney General and to the Ohairman of the Federal Trade Com~
mission; ond , , : :

“(G) any transcript referred to in subparagraph (E) and any
voluntary agreement referred to in subparagraph (F) shall be
available for gu.b.lz’c inspection and copying, subject to subsections
(8) () and () (3) of section 652, title b, United States Code.

( fZ)_EZ ) A voluntary agreement may not become effective unless and
untt . S

“(A) the individual referred to in subsection (c) (2) who is to
administer the agreement approves it and certifies, in writing,
that the agreement is necessary to carry out the purposes of sub-
section (¢)(1); and

-“(B) the Attorney General (after consultation with the Chair-
man of the Federal Trade Commission) finds, in writing, that
such purpose may not reasonably be achieved through a (volzmtary
agreement having less anti-competitive effects or without any vol-
untary agreement,

“(2) Each voluntary agreement which becomes effective under par-
agraph (1) shall expire two years after the date it becomes effective
(and at two-year intervals thereafter, as the case may be), unless (¢m-
mediately prior to such expiration date) the individual referred to in
subsection (c) (8) who administers the agreement and the Attorney
General (after consultation with the Chairman of the Federal Trade
Commission) make the certification or finding, as the case may be,
described in paragraph (1) with respect to such voluntary agreement,
in which case, the voluntary agreement may be extended for an addi-
tional period of two years. . : B ‘

“(9) The Attorney General and the Chairman of the Federal Trade
Commission shall monitor the carrying out of any voluntary agree-
ment to assure—

“(1) that the agreement is carrying out the purposes of subsec-
tion (6}%? )5 : :

“(2) that the agreement is being carried out under rules pro-
mulgated pursuant to subsection’(e); .

L« 53) that the participants are acting in accordance with the
terms of the agreement; and o S

- %(4) the protection end fostering of competition and the pre-
wvention of anticompetitive practices ond effects.

“(h) The rules promulgated wnder subsection (e) with respect to
the carrying out of voluntary agreements shall provide—

“(1) for the maintenance, by participants in any voluniary
agreement, of documents, minutes of meetings, transcripts, rec-
ords, and other data related to the carrying out of any voluntary
agreement; ' B

“(2) that participants in any woluniary agreement agree, in
writing, to make available to the individual a?es’igumted by the
President in subsection (c) (2).to administer the voluntary agree-

-ment, the Attorney General and the Chairmon of the Federal
Trade Comamission for inspection and copying at reasonable
times and upon reasonable notice any item maintained pursuant

to paragraph (1) ; -

5

“(3) that any item made available to the individual desig-
nated by the President in subsectz‘on'(c)(l ) to administer the
wvoluntary agreement, the Attorney General, or the Chairman of
the Federal Trade Commission pursuant to paragraph (2) shall
be available from such individual, the Attorney General, or the
Chairman of the Federal T'rade Commission, as the case may be,
for public inspection and copying, subjéct to subsections (b) (1)
and (0)(3) 0;7 section 552 of title 5, United States Code;

“(4) that the individual designated by the President in sub-
section (¢} (B). to administor the voluntary agreement, the Attor-
ney General, and the Chairman of the Federal Trade Commis-
sion, or thewr delegates, may attend mestings to carry out any
voluntary agreement;

“(8) that a Federal employee (other than an individual em-
ployed pursuant to section 3109 of title 5 of the United States
Code) shall attend meetings to carry out any voluntary agree-
ment; '

“(6) that participants in any voluntary agreement provide
the individual designated by the President in subsection (¢)(2)
to administer the voluntary agreement, the Attorney General,
end the Chairman of the Federal Trode Commission with ade-
quate prior notice of the time, place, and nature of any meeting
to be held to carry out the voluntary agreement;

“(7) for the attendance by interested persons of any meeting
held to carry out any voluntary agreement, unless the individual

designated by the President in subsection (c)(2) to administer
- the voluntary agreement finds that the matter or matters to be

discussed at such meeting falls within the purview of matters

" described in subsection (b) (1) or (b) (3) of section 562 of title 5,

United States Code;

“(8) that the individual designated by the President in sub-
section (¢)(8) to administer the voluniary agreement has pub-
lished in the Federal Register prior notification of the time, ploce,
and nature of any meeting held. to carry out any voluntary agree-
ment, unless he finds that the matter or matters to be discussed at
such meeting falls within the purview of matters described in
subsection (b) (1) or (b) (3) of section 568 of title 5, United States
Code, in which case, notification of the time, place, and nature
of such meeting shall be published in the Federal Register within
ten days of the date of suchmeeting; - o

“(9) that— o C s

“(A) the Attorney Generdl (after consultation.with the
Chairman of the Federal Trade Commission and the individ-
wal designated by the President in subsection (c)(2) Zo.
administer a voluntary agreement), or .

“(B) the individual designated by the President in sub-
section (¢)(2) to administer & voluntary agreement (after

- consultation with the Attorney General and the Chairman of

. the Federal Trade Commission), . E ,
may terminate or modify, in writing, the voluntary agreement at
any time, and that effective, immediately upon such termination
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or modz’ﬁéatibn, any antitrust smmunit P
s o T anie amninuriity conferred upon the par-
f:z%;%fg Z;é%;;@%ﬂ%y agreement by subsection %9') shall not
7 ", 88107, Y :
567‘?(&%?%%% 5074 modification; aﬁ‘gmmng after the tume of such
at participants in any voluntary aor b
ably representats Y voluntary agreement be reason-
¢} The Attorney General and "hairinan
ommission shail egoh promug;ﬁ; iio’%kg;g?aa?; Zéc%elzfvﬁml Drade
or agr%z}zmte %o ZGZO«?? out Zkzg responsibility under this Seotgegessary
ore shail be available as a defense for any pe
o @ or gl?;lzmmaé action brought for wiolation o )[ the agtgr;ig?afgg a(?;%:
Yy sumilar law of any State) with, respect to any act or omission 't a

act to develo j  thi
hat P or carry out any voluntary agreement under this section

“(1) such jogi , in good faith b
- 8( ) such act or omission to act was taken n good faith by that
“(A) in the course of developing o volunin,
under this section, or / é@elopmg ” ’vo&mtary agrecment
M(B) 20 carry out avoluntary agreement under this section;

a
« X ) y :
() such person fully complied wi) s Sects,
peed with this section and the rul,
promulgated hereunder, and acted 4 ordance wi orig
) %]; %gﬁunmy onder, and ted in accordance with the terms
ttorney General and the Federal Trade € /887
Y ; 2 , ommission
;a:‘lz&:;; %etiu:%ggﬁz: z;?ze pugqse of determining any factors wsig%l
ma ynate comperiion, create or strengthen monopol
injure small business, or otherwise promete wmd? stion of
‘ : busis : promote wndue concentration of
oconomic power in the course of the administration of #his o os
Such surveys shall include studies of. th, ity o 'thmww" i
v surveys shall include Gwes of the volunt e, -
?}omzqd by this section. The Aixm‘;?{’r’éﬂemlésh% (Cf%ifi cbnﬁ&lﬁ
ion with the Federal Trade Commission) submit to the Uon, ress and

the President at least one. ~ reports setts X%
afgv(l;)?z %,m}idz'esgf ?)glmimrz/ga@;ge%iggégwg sossng fO?"ff’b‘" t‘? A Tegmlts
. \0) The individual or individuals' desiomated br the: Prsss ;
subseotgonf (e)(2) shall submit to the a‘a%%?«gsgda%% gx%% Z’?
least once every year reports deseribing each voluntary wgreement in
?;Z')e% ;md is contribution to achicvement of the purpose of subseition
- . N < LN \r\' H A oy .

“(m) On complaint, the United States District Ooigrt o'y .
trict of Columbia shall have jurisdiction to enjoin%%%ﬁéﬁogej;
suapension pursuant to subsections (&)(2), (e) (3) (D) anid (@), and
() (3), (7), and (8), and to order'the production of transcripts
;zgre%menafs, stems, or other records muintained pursugnt to'this sec-
:ziZ% Y the Attorney General, the Federal Trade Commission op any
g w_zdual‘ designated under subsection’(c) (2), where the court de.
ke;mmes that such transcripts,  agreements, items, or-dther records

ve been improperly withheld from the complainant. 1y such a case
the. court shall determine.the matter de novo, and may esamine the
contents of such transcripts, agreéments, items, or ot%} r records in
camera to determine ivhether sueh transeripts, agreements, items. or
other records or any parts thereof shall be withheld under Zmy of the
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ememption or suspension provisions referred to in this subsection, and
the burden is on the Attorney General, the Federal Trade Commission,
or such designated individual, as the case may be, to sustain its action.

“Sec, 7084. (a) Ewcept as specifically pm’via%ed in subsection (§)
of this section and section 708(3) of this Act, no provision of this Act
shall be deemed to convey to any person any immunity from civil or
criminal liability, or Lo create defenses to actions, under the antitrust
laws. ‘ ‘ ,

“(b) Asused in this section—

“(1) The term “international energy supply emergency’ means
any period (A) beginning on any date which the President deter-
mines allocation of petroleum products to nations participating in
the international agreement is required by chapters I11 and IV of
such program, and (B) ending on a date on which he determines
such allocation is no longer required. Such a period may not ex-
ceed ninety days, bul the President may establish one or more
additional periods by making the determination under clause (A)
of the preceding sentence. Any determination respecting the be-
ginning or end of any such period shall be published in the Fed-
eral Register.

“(2) The term “international agreement’ means the Agreement
on an International Energy Program, signed by the United States
on November 18,1974, :

“(3) The term ‘Administrator’ means the Administrator of the
Federal E'nergy Administration. . .

“(4) The term ‘petrolewm products means—

“(A) erudeodl, . = .

“(B) natural gas liguids and other liquids produced in
association with crude oil or natural gas, :

“(0) refined petrolevmn products, including but not limited
to gasoline, kerosene, distillates, residual fuel oil, refined ubri-
cating oil, and liquefied petrolewm gases; and o

“(D) blending agents and additives used in conjunction
with crude oil and refined petrolewm products. .

“(c) The requirements of this section shall be the sole procedures
applicable to the development or implementation of voluniary agree-
ments or plans of action to acaomplzek the objectives of the interna-
tional agreement with respect to international allocation of petroleum
products and the information system provided in such agreement, and
to the availability of immunity from the antitrust laws respesting the
developmend or implementation of such voluntary agreements or plans
of action. , : :

»f“(ci) (1) To achieve the purposes of the international agreement
with respect to international allocation of petrolewm products and
the information system provided in such agreement, the Administrator
may provide for the establishment of such advisory committees as
ke determines are necessary. In addition to the requirements specified
in this section, such advisory committees sholl be subject to the pro-
wisions of the Federal Advisory Committee Act and section 17 of the
Federal Energqy Administration Act of 1974, whether or not such Acts
or any provisions thereof expire or terminate during the term of this
Act or of such committees, and, in all cases such advisory committees
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shall be chaired by a Federal employee (other than an individual em-

p}ioyee@ pursuant to section 3109 of tz'tle( 5, United States Code) and

shall include representatives of the public, and the meetings of such

cgmmzttee& shall be open to the %c. The Attorney General and

ifeafgi%?z@lé Zg;a;lgd Oommz;fsz‘on shall hﬁ;@ adequate advance notice
vy ¢ may have an official r niati

pc{ﬁjthpate o mgeti'ng. Vi epresentative attend and

“(2) A full and complete verbatim transoript shall be kept of such
advisory committee meetings, end shall be taken ond deposited, to-
gether with any agreement resulting therefrom, with the Atto«;wy
General and the Federal Trade Commission. Such transcript and
;gg‘ge@zintgikagl be made available for public inspection and copying,

ject to the provisions of sections 553 i “of title 5
U?zz'(tgc)‘l%%ates h%ode. f sec | 58 (b) (1) and (b)k(B) of title 5,

or the purposes of this section, the provisions of subsectio
(@) of section 17 of the Federal Engrgy’zldmzi)mstmtim 07} 19?2'2{}?2355
apply to any board, task force, commission, committee, or similar
g;;oup} nqz’.cmngosed entirely of full-time Federal employees (other
than m(gwwfua employed pursuont to section 3109 of ‘zfz’g;é 5, United
States Code) established or utilized to advise the United States Goo-
ernment with respect to the development op implementation of any
agz:eemem‘, or plan of action under the international agreement. '

(e) The Admimustrator, subject to the approval of the Attorne
General, after both of them have consulted with the Federal dez
Commission and the Secretary of State, shall promulgate, by rule
standards and procedures by which persons engaged in the business
of producing, refining, marketing, or distributing petroleum products
may develop and implement voluntary agreements and plans of action
whech. are reggf/wed to implement the provisions of the international
agreement which relate to intermtz’onﬁr allocation of petroleum prod-
ucts and the information system provided in such agreement.

(f) The standards ond procedures under subsection (€) shall be
promulgated pursuant to section 553 of title 5, United States Code
They siagll provide, among other things, that— o )

(1) (4) Mectings held to develop or implement a voluntary
agreement or plan of action under this section shall permit attend.-

‘ance by interested persons, including all interested segments: of

the petroleum industry, consumers, committees of Congress, and

the public, shall be preceded by timely and adequate notice with
identification of the agenda of such meeting to the Attorney

General, the Federal Trade Commission, committess of Congress,

and (ewcept during an international energy supply emer.

gency) to the public, and shall be initiated dnd chaired by o Fed-
eral employee other than an individual employed pursuant to
section 3109 of title 5, United States Code; emcept that (i) meet-
- ings of bodies oreated by the International Energy Agency estab-
lished by the international agreement need not bé open to inter-
~ ested persons and need not be initiated and chaired by a Federal

.employee, and (i) the Administrator, in consultation with the

Secretary of State ond the Attorney General, may determine that

a meeting held to implement or carry out an agreement or plan
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of action shall not be public and that attendance may be limited,
subject to reasonable representation of affected segments of the
petroleum industry (as determined by the Administrator, after
consultation with the Attorney General) if he finds that « wider
disclosure would be detrimental to the foreign policy interests of
the Unitéd States. - L
“(B) No meetings may be held to develop or implement a
- woluntary agreement or plan of action ’l:&??d@?‘ this section, unless
a Federal employee other thar an individual employe;d pursuant
to section 3109 of title 5, United States Qode, i present; except
 that during an international enetgy sugpl?; emerqency, o meeting
to implement such an agrecment or_plan of action may be held
outside the presence of such an employee (and need not be initi-
ated or chaired by such an employee) if prior consent s granted
by the Administrator and the Attorney General. The. Adminis-
trator and the Attorney Ge;&ml shall each make a written record
of the granting of any SUG sor consent. . '
f“ (2) %%tems?edfpmw%m per%tted to _attenfi such a meeting shall
 be afforded. an opportunity to present in writing and orally, data,

_wiews, and arguments at such meetings. o o

“(8) A werbatim transcript or, if keeping @ verbatim dranscript

is not practicable, full and complete notes or minutes shall be
kept of any meeting held or communication made to develop or
implement o voluntary agreement or plan of action under this
 section, between or among persons who are parties to such &
. woluntary agreement, or with weslpect to meetings held or com-

' munications made to develop a voluntary agreement; except that,

 during any international energy supz Y emergency, i liew of

minutes or a transeript, a log may be kept contavng a notation
of the parties to, and subject matter of , amy such communication
(other than in the course of such a meeting). Such minutes, notes,
~ transcript, or log shall be deposited, together with any agreement
 resulting therefrom, with the Administrator, and shall be avail-

" able to the Attorney General and the Federal Trade Comanission.

Such. minutes, notes, transeripts, logs, and agreements shall be
available for public inspection and copying, emcept as otherwise
provided tn section 552 (?%3 (1) and (B)(3) of title 5, United States
Code, or pursuant to a determination by the Administpator, in
consultation with the Secretary of State and the Attorney Gen-
eral, that such disclosure would be detrimental to the foreign
policy interests of the United States.

No provision of this section may be ewercised 8o as to prevent com-
mittees of Congress from ottending meetings to which this subsection
applies, or from having access to any transcripts or minutes of such
meetings, or logs of communmication. ,

“(q) Subject to thé prior approval of the Attorney General and
the Federal Trade Commission, the Administrator may suspend the
application of— . . ‘ ,

: ,“gz ) séction 10 and 11 of the Federal Advisory Committee Act,
- «(2) subsections (b) and (o) of section 17 of the Federal En-

ergy Administration Act of 197}, '
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“(3) the requirement under subsection (d)(1) of this section
that meetings be open to the public; and

) “(4) the second sentence of subsection (2)(2) of this section;
if the Administrator determines in each instance that such suspension
is essential to the implementation of the international agreement as it
relates to the international allocation of petrolewm products or the
information system provided in such agreement and if the Secretary
of State determines that the application of such provisions would be
detrimental to the foreign policy interests of the United States. Such
determinations by the Administrator and the Secretary of State shall
be in writing, shall set forth, to the ewtent possible consistent with
the need to protect the security of classified national defense and
foreign policy information, a detailed emplanation of reasons justify-
ing the granting of such suspension, and shall be published in the
Federal Begister at a reasonable time prior to the effective date of
any such suspension. o ‘

(h) (1), The Attorney General and the Federal Trade Commission
shall participate from the beginning in any meeting to develop or
implement voluntary agreements authorized under this section and,
when practicable, in any meeting to smplement plans of action author-
tzed under this section. Fach may propose any alternotive which
would avoid or overcomey to the greatest emtent practicable, possible
anticompetitive effects while achieving substantially the purposes of
this section. A voluntary agreement or plan of action under this sec-
teon may not be implemented unless approved by the Attorney Gen-
eral, aftgzr consultation with the Federal Trade Commission. Prior to
the expiration of the period determined under paragraph. (2), the
Federal Trade Commission shall transmit. to the Attorney General
el8 views as to whether such an agreement should be approved, ond
and shall publish such views in the Federal Register. T Aito’meg/
General, in consultation with the Federal Trade Commission, the Sec-
retary of State, and the Administrator, shall have the right to review
amend, modify, disapprove, or revoke, on his own motion op upon the
request of the Federal T'rade Commission or any interested. person,
any voluntary agreement or plan of action at any time, a , tf re-
voked, thereby withdraw prospectively the immunity which may be
caf:,fewed by subsection (§) of this section. '

(2) Any voluntary agreement entered into pursvant to this sec-
tion shall be submitted in writing to the Attorney General and the
Federal Trade Commission twenty days before being implemented
(where it shall be made available for public inspection and copying
subject to the provisions of subsection (g) of this section) ; except
that during an international energy supply emergency, the zidmz'nis-
trator, subject to izippfroml of the Attorney General, may reduce such
twenty-day period. Any action taken pursuant to such, voluntary
agreement or plan of action shall be reported to the Attorney General
and the Federal Trade Commission pursuant to such requiations as
s&g?ﬁ’é'bek prescribed under subsections (i) (3) and {2) (4).

(@) (1) The Attorney General and the Federal Trade Commis-
sion shall monitor the development and implementation of voluntary
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agreements and plans of action authorized under this section to assure
the protection and fostering of competition and to prevent anticom-
petitive practices and effect. - - S )

“(2) In addition to any requirements specified under subsections
(e)-and (f) of this section and in order to carry out the purposes of
this section, the Attorney General, in consultation with the Federal
Trade Commission and the Administrator, shall promulgate regula-
tions conmcerning the maintenance of necessary and appropriate
records related to the development and implementation of voluntary
agreements and plans.of action pursuant to this section. : "

“(8) Persons developing and implementing voluntary agreements
or plans of action pursuant to this section shall maintain those records
required by such regulations. Both the Attorney General and the Fed-
eral Trade Commission shall -have access to and the right to copy such
records at reasonable times and. places and wpon reasonable notice.

“(4) The Attarney General and the Federal T'rade Commission may
each preseribe pursuant to section 553 of title &, United States Code,
such rules and regulations as may be necessary or appropriate to cary
out their respective responsibilities under this section. They may bot
wiilize for such purposes and for purposes of enforcement any and all
powers conferred wpon the Federal Trade Commission or the Depart-
ment of Justice, or both, by any other provision of law, including the
antitrust. lows, the Antitrust Procedures and Penalties Act, or the
Antitrust Civil Process Act; and wherever any such provision of low
refers to ‘the purposes of thes Act’ or like terms, the reference shall.be
understood to be this section. . : A
- %(§)(1) There shall be available as.a defense for any person to any
civil or eriminal action brought for violation of the aniéitrust laws (or
any. similar law of any State) with respect to any act or omission to
act to develop or carry out any voluntary agreement under this sec-
tion that— ‘ o o et :

: “(A) such act or omission to act was taken in good faith by
that person— . s - o
“(4) in the course of developing a voluntary agreement
under this section, or o o .
“(éd) to carry out a voluntary agreement under this sec-
tion; and , R '
“(B) such person fully complied with this section and the rules
promulgated hereunder, and acted in accordance with the terms
of the voluntary agreement. . .

“(2) In any action in any Federal or State court for breach of con-
tract there shall be available as a defense that the alleged breach of
contract was coused solely by action taken during an international
energy supply emergency wn accordance with a volunitary agreement
authorized and approved under the provsions of this section.

“(k) No provision of this section shall be construed as granting
immaunity {m', nor as limiting or in any way affecting any remedy or
penalty which may result from any legal action or-proceeding arising
from, any acts or practices which occurred (1) prior to the date of
enactment of this section, (2) outside the scope and purpose or not in
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compliance with the terms and conditions of this section, or (3) sub-
sequent to the expiration or vepeal of this section or Act. -
(1) (1) The Administrator, after consultation with the Secretary
of State, shall report annually to the President and the Congress on
the performance wnder voluntary agreements or plans of action to
accomplish the objectives of the international agreement with respect
to international ollocation of petrolewm products and the information
system, provided in such. agreenvent, - '
2y The Attorney General and the Federal Trade Commission
shall each submit to the Uongress and to the President, at least once
every six months, reports on the tmpact on competition and on small
business of actions authorized by this section. _—

“{m) The authorities contained in this section with respect to the
executive agreement, commonly known as the Agreement on an Inter-
national Energy Program doted November 18,1974, and referred to in
this section as the internadional energy agreement, shall not be con-
strued in any way as advice and consent, ratification, endorsement, oy
any other form of congressional approval of the 8;386?57‘5@ terms of such
executive agreement or any related annex, protocol, amendment, modi-
flcation, or other agreement which has been or may in the future be
entered into. S ‘ : .

“(n) Any action or-agreement undertaken or entered into pursuant
to this section shall be deemed to be undertaken or entered into in the
United States. v ' '

“(o) If 8. 622, Ninety-fourth Congress (the Energy Policy and
Conservation Act) is enacted, then (effective on the 6}?’80%@3%%&3 of
the provisions of S. 622 which relate to international voluntary agree-
ments to carry out the I'nternational Energy Program) this section
and section 708 shall not be applicnble to (1) any voluntary agree-
ment or plan of action developed or implemented to carry out obliga-
tions of the United States under the international agreement, or (2)
any voluntary agreement or plar of action which relates to petroleum
products and which is developed, in whole or in part, to carry out the
purposes of a treaty or exécutive agreement to which the United States
@ aparty or to {mplement a program of international cooperation be-
tween the United States and one or more foreign countries.”

- Skc. 4. (o) Any voluntary agreement— S

(1) entered into under section 708 of the Defense Production

Act of 1950 and prior to the éffective date of this Act, and

. (&) in effect immediately prior to such date :
may continve in effect (except as otherwise provided in section T08A
(0) of the Defense Production Act of 1950, as amended by this Act)
and shall be carried out in accordance with such section 708, as
amended by this Act, and such section7084. ’

(8) No provision of the Defense Production Aot of 1950, as amended
by this Act, shall be construed as granting immunity for, nor as lim-
iting or in omy way affecting aizéy remedy or penalty which may result
from any legal action or proceeding arising from, any acts or practices
which ocourred (1) prior to the date of enactment of this Act, (2)
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outside the scope and purpose ov not in complionce with the terms
and conditions af the Defense Production dct of 1960, or (3) subse-
quent to the expiration or repeal of the Defense Production Act of
1950, . L L
(¢) Effective on the date of enactment of this. Act, the immunity
conferred by section 708 or 7084 of the Defense Production Act of
1950, as amended by this Act, shall not apply to any action taken or
authorized, to be talgm by or under the Emergency Petroleum Alloca-
tion Act of 1973, o
Szc. 5. The second sentence of section 710(e) of the Defense Pro-
duction Act of 1950 is amended to read as follows: “Members of this
executive reserve who are mot full-time Government employees may
be allowed transportation and per diem in liew of subsistence, in ac-
cordance with title 5 of the United States Code (with respect to inde-
viduals serving without pay, while away from their homes or regular
places of business), for the purpose of participating in the executive
reserve training program.”. ] )
Skc. 6. Section 712(c) of the Defense Production Act of 1950 is
amended by striking out the following: “The cost of stenographic
services to report such hearing shall not be in excess of 40 cents per
hundred words.”. , ,
Szc. ?. The last sentence of subsection (g) of section 717 of the Na-
tional Defense Production Act of 1950 is amended to read as follows :
“In promulgating such standards and major rules and regula-
tions for the implementation of such standards, the Board shall
take into account, and shall report to the Congress in the trans-
mittal required by section T19(Rh)(3) of this Act, the probable
costs of implementation, including inflationary effects, if any,
compared to the probable benefits, including advantages and
improvements in the pricing, administration, and settlement of
contracts.” .
Sec. 8. Section 720 of the Defense Production Act of 1950 is
amended—

(1) in subsection (k) thereof by striking out “March 31, 19767
and inserting in liew thereof “December 31, 1976” and by striking
out “Qctober 1, 1976” and inserting in liew thereof “March 31,
19777 :

(2)’?3% the last sentence of subsection (i) (2) by striking out “not
to exceed $75,000 to remain available until October 1, 1976” and
inserting in lieu thereof “not to ewceed $160,000 to remain avail-
able until March 31, 19777;

(3) in subsection (1) thereof by strifing out “not to ewceed
8500000 to remain available until October 1, 19767 and inserting in
Liew thereof “not to ewceed $1484,000 to remain available until
March 31, 1977"; ond )

(4) in subsection (j) thereof by inserting the following new
paragraph : . ) )

“(3) The Commission is authorized to contract with public or pri-
wate agencies, institutions, corporations, and other organizations.”
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Sxc. 9. This Act and the amendments made by it shall take effect on
the one hundred and twentieth day begz’nninyaféer the afaéf}j of its
enactment, except that the amendment made gy section 2 shall take
effect upon the date of enactment of this Act.

And the House agree to the same.

WirLiam PROXMIRE,
JOHN SPARKMAN,
Harrison WiLLiams,
Jorax Tower,
Ep Brooxe,
Managers on Part of the Senate.
Henry S. Reuss,
Tromas L. Asniey,
James J. BLANCHARD,
Jorx J. LaFarcs,
Tromas M. Rexs,
JERRY M. ParTERSON,
Grapys Noox SpELLMAN,
StewarT B. McKinxEy,
Ricmarp T. ScHULzE,
Brry GrADISON, ‘
Managers on Part of the House.

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendment
of the House to the bill (8. 1537) to amend the Defense Production
Act of 1950, as amended, submit the following joint statement to the
House and the Senate in explanation of the effect of the action agreed
upon by the managers and recommended in the accompanying confer-
ence report:

The House amendment struck out all of the Senate bill after the
enacting clauge and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of the
House with an amendment which is a substitute for the Senate bill and
the House amendment. The differences between the Senate bill, the
House amendment, and the substitute agreed to in conference are noted
below, except for clerical corrections, conforming changes made neces-
sary by agreements reached by the conferees, and minor drafting and
clarifying changes. )

-EXPIRATION OF THE ACT °
House

Section 2 of the House amendment extended the life of the Defense
Production Act to November 30, 1977, provided that all authority ex-
tended under title ITT of the Act (relating to loan guarantees for the
purpose of expanding productive capacity and supply) shall be effec-
tive for any fiscal year only to such extent or in such amounts as are
provided in advance in appropriation Acts.

Senate .

Section 2 of the Senate bill extended the Defense Production Act
until September 30, 1977, to conform to the end of the federal fiscal
year and in accordance with the practice of extending the Act for two
year intervals.

Conference substitute

_ Section 2 of the conference substitute combines the termination date
of the Senate bill with the House amendment’s proviso relating to
appropriations for title ITT programs of the Defense Production Act.

JOINT COMMITTEE ON DEFENSE PRODUCTION
House

The House amendment provided in section 8 for the repeal, effective
July 1, 1976, of the requirements relating to the Joint Committee on
Defense Production contained in section 712 of the Defense Produc-
tion Act. '

Senate
The Senate bill contained no provision.

(15)
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Conference substitute

The House recedes to the position of the Senate on the understand-
ing that the termination of the Joint Committee on Defense Produc-
tion will be coincident with the termination of the Defense Produc-
tion Act, as set forth in section 717(a) of that Act, and that the Con-
gress will review the renewal of the Joint Committee at the same time
as it considers the extension of the Defense Production Act.

AUTHORIZATION FOR EXPENSES FOR THE JOINT COMMITTEE

House .
The House amendment contained no provision.

Senate : ‘

The Senate bill in section 9 removed the $100,000 limitation on ex-
penses for the Joint Committee on Defense Production to be paid from
the contingent fund of the House 6f Representatives, as established in
section 712 (e) of the Defense Production Act. -

Conference substitute :
The Senate recedes to the position of the House amendment.

v STENOGRAPHIC SERVICES FOR THE JOINT COMMITTEE
House
The House amendment contained no provision.

Senate

The Senate bill in section 8 deleted a requirement contained in sec-
tion 712 (c) of the Defense Production Act that the cost of stenographic
services to report hearings shall not be in excess of 40 eents per hun-
dred words. S

Conference substitute SRR
The House recedes to the provisions of the Senate bill.

NATIONAL DEFENSE EXECUTIVE RESERVE
House : » .
The House amendment contained no provision.

Senate , _

The Senate bill, in section 5, amended the second sentence of section’
712(e) of the Defense Production Act to provide that members of the
National Defense Executive Reserve who are not full-time employees
of the government may be allowed transportation and per diem in lieu
of subsistence, as prescribed under title 5 of the United States Code for
individuals serving without pay while away from their homes or regu-
lar places of business for the purpose of participating in the executive
reserve training program.

Conference substitute S :
The House recedes to the provision of the Senate bill.
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COST ACCOUNTING STANDARDS BOARD
House
The House amendment in section 6 modified section 719 of the De-
fense Production Act to provide for (1) the establishment by the
Cost Accounting Standards Board of criteria and procedures for cost-
benefit analyses of cost-accounting standards, (2) the evaluation of
each standard, rule or regulation in accord with these criteria, and
(3) for the certification and transmission to the Congress of such
evaluations with a copy of the proposed standard, rule, or regula-
tion. It additionally provided for a summary of such cost-benefit
evaluations, as well as a cost-benefit evaluation of all prior major
standards and roles and regulations, to be included in the annual re-
port of the Cost Accounting Standards Board of August 15, 1976.

Senate
The Senate bill contained no provision.

Conference substitute

Section 7 of the conference substitute provides that, in promulgat-
ing standards and major rules and regulations, the Cost Accounting
Standards Board shall take into account and report to the Congress
on the probable costs of implementation, including inflationary
effects, if any, compared to the probable benefits, including advan-
tages and improvements in the pricing, administration and settle-
ment of contracts, -

The substitute for section 6 as added by the House of Representa-
tives to S. 1537 incorporates the salient new provisions of section 6,
the requirement for the cost-benefit analysis respecting Board rules
and regulations and the specific attention to any inflationary effects of
proposed standards, rules, and regulations. It also explicitly recog-
nizes the Board’s consistent practice heretofore of reporting to the
Congress on its analysis of probable costs and benefits respecting pro-
posed cost accounting standards. The substitute does avoid the im-
position of the detailed and very time-consuming process set out in
section 6 and thus preserves the time and energy of the Board for its
task of promulgating cost accounting standards without further pro-
longed délay.

NATIONAL COMMISSION ON SUPPLIES AND SHORTAGES

House
The House amendment provided in section 7 that the National
Commission on Supplies and Shortages will report to the President
and the Congress on specific recommendations not later than Decem-
ber 31, 1976, as compared to March 81, 1976 as currently provided for,
and, further, that the Commission might continue to prepare and pub-
lish reports and recommendations until March 31, 1977, as compared
to October 1, 1976 as currently provided for. It also authorized fund-
ing in the amount of $150,000 for an advisory committee to the Com-
mission, in lieu of the $75,000 presently authorized. Additionally, it
authorized an increase of funds not to exceed $1,484,000 to carry out
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the activities of the Commission, which is authorized to contract with
public or private agencies, institutions, corporations, and other
organizations.

Senate
The Senate bill contained no provision.

Conference substitute
The Senate recedes to the provisions of the House amendment.

ANTITRUST IMMUNITY FOR VOLUNTARY AGREEMENTS
House

Section 3 of the House amendment modified section 708 of the De-
fense Production Act to provide in subsection (a) that, except as spe-
cifically provided in subsection (i), no provision of the Act shall be
deemed to convey to any person any immunity from civil or eriminal
liability, or to create defenses to actions, under the antitrust laws.

It further provided in subsection (b) that, as used in section 708,
the term “antitrust laws” means the Act entitled “An Act to protect
trade and commerce against unlawful restraints and monopolies,” ap-
proved July 2, 1890 (26 Stat. 290), as amended ; the Act entitled “An
Act to supplement existing laws against unlawful restraints and mo-
nopolies, and for other purposes,” approved October 15, 1974 (38 Stat.
730), as amended ; the Act entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes”
(38 Stat. 717), as amende(f ; sections 73 and 74 of the Act entitled “An
Act to reduce taxation, to provide revenue for the Government, and
for other purposes,” approved August 27, 1894 (28 Stat. 579), as
amended ; the Act of June 19, 1936 (49 Stat. 1526) ; and the Act en-
titled “An Act to promote export trade and for other purposes” (40
Stat. 518), as amended.

It further provided in subsection (c¢) that except as otherwise pro-
vided in subsection (1) (4), upon finding that conditions exist which
may pose a direct threat to the national defense or its preparedness
programs, the President may consult with representatives of industry,
business, financing, agriculture, labor, and other interests in order to
provide for the making by such persons, with the approval of the Pres-
1dent, of voluntary agreements to help provide for the defense of the
United States through the development of preparedness programs and
the expansion of productive capacity and supply beyond levels needed
to meet essential civilian demand in the United States. '

The authority granted to the President in paragraph (1) of subsec-
tion (¢) may be delegated by him to individuals who (1) are appointed
by and with the advice and consent of the Senate, or (2) are holding
offices to which they have been appointed by and with the advice and
consent of the Senate.

It further provided in subsection (d) that the individual or indi-
viduals referred to in subsection (¢) shall (after consultation with the
Attorney General and the Chairman of the Federal Trade Commis-
sion) promulgate rules on the record after opportunity for a hearing
under the provisions of sections 556 and 557 of title 5 of the United
States Code incorporating standards and procedures by which volun-
tary agreements may be developed and carried out.

-
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Notwithstanding section 553 of title 5 of the United States Code
general notice of the proposed rulemaking referred to in paragraph
(1) of subsection (d) shall be published in the Federal Register, and
the notice shall include a statement of the time, place and nature of the
public rulemaking proceedings; reference to the legal authority under
which the rule is heing proposed; and, either the terms of substance
of the proposed rule or a description of the subjects and issues in-
volved. Tt further provided that the required publication of a rule
shall be made not less than thirty days before its effective date; and
that the individual or individuals referred to in paragraph (1) of
subsection (d) shall give interested persons the right to Setitlon for
the issuance, amendment, or repeal of a rule. It also provided that the
rules promulgated pursuant to this subsection incorporating stand-
ards and procedures by which voluntary agreements may be developed
shall provide, among other things, that such agreements shall be
developed at meetings which include the Attorney General or his
delegate, the Chairman of the Federal Trade Commission or his dele-
gate, and, an individual designated by the President in subsection
(e¢) (2) or his delegate, which are chaired by the individual referred
to in the above clause. It further provided at least seven days prior
to any such meeting, notice of the time, place, and nature of the meet-
ing shall be published in the Federal Register ; that interested persons
may submit written data and views concerning the proposed volun-
tary agreement, with or without epportunity for oral presentation;
that interested persons may attend any such meeting unless an indi-
vidual designated by the President in subsection (¢)(2) finds that
the matter or matters to be discussed at such meeting falls within the
purview of matters described in subsection (b) of section 552 title 5,
United States Code; that a full and verbatim transcript shall be made
of any such meeting and shall be transmitted by the chairman of the
meeting to the Attorney General and to the Chairman of the Federal
Trade Cemmission; that any voluntary agreement resulting from the
meetings shall be transmitted by the chairman of the meetings to the
Attorney General and to the Chairman of the Federal Trade Com-
mission ; and, that any transcript referred to above and any voluntary
agreement also referred to above shall be available for public inspec-
tion and copying, subject to subsection (b) of section 552, title 5,
United States Code. : ,

It further provided in subsection (e) that a voluntary agreement
may not become effective unless and until the individual referred to in
subsection (¢} (2) who is to administer the agreement approves it and
certifies, in writing, that the agreement is necessary to carry out the
purposes of subsection (c)(1); and that the Attorney General (after
consultation with the Chairman of the Federal Trade Commission)
finds, in writing, that such purpose may not reasonably be achieved
through a voluntary agreement having less anti-cornpetitive effects or
without any voluntary agreement. ;

Each voluntary agreement which becomes effective under the above
paragraph shall expire two years after the date it becomes effective

and at two-year intervals thereafter, as the case may be), unless
immediately prior to such expiration date) the individual referred
to in subsection (¢) (2) who administers the agreement and the At-
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torney General (after consultation with the Chairman of the Federal
Trade Commission) makes the certification or finding, as the case may
be, described in the above paragraph with respect to such voluntary
agreement, in which case, the voluntary agreement may be extended
for an additional period of two years.

The House amendment further provided in subsection (f) that the
Attorney General and the Chairman of the Federal Trade Commission
shall monitor the carrying out of any voluntary agreement to assure
that the agreement is carrying out the purpose of subsection (c) (1) ;
that the agreement is being carried out under rules promulgated pur-
suant to subsection (&) ; and that participants are acting in accordance
with the terms of the agreement.

It further provided in subsection (g) that the rules promulgated
under subsection (d) with respect to the carrying out of voluntary
agreements shall provide that for the maintenance, by participants in
any voluntary agreement, of documents, minutes of meetings, tran-
scripts, records, and other data related to the carrying out of any
voluntary agreement, the participants in any voluntary agreement
agree, in writing, to make available to the individual designated by
the President in subsection (¢) (2) to administer the voluntary agree-
ment, the Attorney General, and the Chairman of the Federal Trade
Commission for inspection and copying at reasonable times and upon
reasonable notice any item maintained pursuant to in this paragraph.
Also provided in subsection (g) of the House amendment was that any
item made available to the individual designated by the President in
subsection (¢)'(2) to administer the voluntary agreement, the Attorney
General, or the Chairman of the Federal Trade Commission pursuant
to the preceding paragra,‘;flh shall be available from such individual,
the Attorney General, or the Chairman of the Federal Trade Commis-
sion, as the case may be, for public inspection and copying, subject to
subsection (b) of section 552 title 5, United States Code; and, that the
individual designated by the President in subsection (c) (2) to admin-
ister the voluntary agreement, the Attorney (eneral, and the Chair-
man of the Federal Trade Commission, or their delegates, may attend
mestings to carry out any voluntary agreement.

Furthermore, that a Federal employee (other than an individual
employed pursuant to section 3109 of title 5 of the United States Code)
shall attend meetings to carry out any voluntary agreement ; that par-
ticipants in any voluntary agreement provide the individual designated
by the President in subsection (c¢)(2) to administer the voluntary
agreement, the Attorney General, and the Chairman of the Federal
Trade Commission with adequate prior notice of the time, place, and
nature of any meeting to be held to carry out the voluntary agreement ;
for the attendance by interested persons of any meeting held to carry
out any voluntary agreement, unless the individual designated by the
President in subsection (c) (2) to administer the voluntary agreement
finds that the matter or matters to be discussed at such meeting falls
within the purview of matters discussed in subsection (b) of section
552, title 5, United States Code; that the individual designated by the
President in subsection (c) (2) to administer the voluntary agreement
has published in the Federal Register prior notification of the time,
place, and nature of any meeting held to carry out any voluntary agree-
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ment, unléss he finds that the matter or matters to be discussed at such
meeting falls within the purview of matters discussed in subsection
(b) of section 552, title 5, United States Code, in which case, notifica-
tion of the time, place, and nature of such meeting shall be published
in the Federal Register within ten days of the date of such meeting;
that the Attorney General (after consultation with the Chairman of
the Federal Trade Commission and the individual designated by the
President in subsection (c) (2) to administer a voluntary agreement),
or that the individual designated by the President in subsection (c) (2)
to administer a voluntary agreement (after consultation with the At-
torney General and the Chairman of the Federal Trade Commission),
may terminate or modify, in writing, the voluntary agreement at any
time, and that effective immediately upon such termination any anti-
trust immunity conferred upon the participants in the voluntary agree-
ment by subsection (i) shall not apply to any act or omission ocurring
after the time of the revocation. )

In addition, subsection (g) provides that participants in any volun-
tary agreement by reasonably representative of the appropriate indus-
try or segment of such industry.

The House amendment further provided in subsection (h) that the
Attorney General and the Chairman of the Federal Trade Commission
shall each promulgate such rules as he deems necessary or appropriate
to carry out his responsibility under this section.

In subsection (i) of the House amendment, it provided that there
shall be available as a defense for any person to any prosecution or
civil action brought for violation of the antitrust laws (or any similar
law of any State) with respect to any act or omission to act to develop
or carry out any voluntary agreement under this section that such
act or omission to act was taken in good faith by that person in the
course of developing a voluntary agreement under this section, or to
carry out a voluntary agreement under this section; and, that such
person fully complied with this section and the rules promulgated
hereunder, and acted in accordance with the terms of the voluntary
agreement. .

The House amendment also provided in subsection (j) that the
Attorney General and the Federal Trade Commission shall each make
surveys for the purpose of determining any factors which may tend to
eliminate competition, create or strengthen monopolies, injure small
business, or otherwise promote undue concentration of economic power
in the course of the administration of this section. Such surveys shall
include studies of the voluntary agreements authorized by this section.
The Attorney General shall (after consultation with the Federal Trade
Commission) submniit to the Congress and the President at least once
every year reports setting forth the results of such studies of voluntary
agreements.

The House amendment further provided in subsection (k) that the
individual or individuals designated by the President in subsection
(c) (2) shall submit to the Congress and the President at least once
every year reports describing each voluntary agreement in effect and
its contribution to achievement of the purpose of subsection (c) (1).

In addition, it provided in subsection (1) that in the case of any
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international voluntary agreement the rules promulgated pursuant to
subsection (d) incorporating standards and procedures by which vol-
untary agreements may be developed shall provide that any such

reement shall be developed at meetings which include the Secretary
?}? State or his delegate, that a full and verbatim transcript shall be
made of any such meeting and shall be transmitted by the chairman
of the meeting to the Secretary of State; that any such voluntary
agreement resulting from the meetings shall be transmitted by the
chairman of the meetings to the Secretary of State; that interested
persons may not attend any such meeting 1f the Secretary of State or
his delegate finds (after consultation with the Attorney General), in
writing that on account of the matter or matters to be discussed at
such meeting it would be detrimental to the foreign policy interests of
the United States to permit such persons to attend such meetings; and
that any transcript of a meeting held to develop any such voluntary
agreement may not be made available for public inspection and copy-
ing if the Secretary of State or his delegate finds (after consultation
with the Attorney General), in writing, that to do so would be detri-
mental to the foreign policy interests of the United States.

Moreover, such agreement may not become effective unless and until
the Secretary of State finds that such agreement is consistent with the
foreign policy interests of the United States. Subsection (1) further
provided that the rules promulgated under subsection (d) with re-
spect to the carrying out of voluntary agreements shall provide that
participants in any such agreement shall agree, in writing, to make
available to the Secretary of State for inspection and copying at
reasonable times and upon reasonable notice any item maintained pur-
suant to subsection (g) with respect to such agreement; that any item
referred to in subsection (g) with respect to such agreement may not be
made available for public Inspection and copying if the Secretary of
State or his delegate finds (after consultation with the Attorney gen—
eral), in writing, that to do so would be detrimental to the foreign
policy interests of the United States; that the Secretary of State or
his delegate may attend meetings to carry out any such agreement;
that participants in any such agreement provide the Secretary of State
with adequate prior notice of the time, place, and nature of any meet-
ing to be held to carry out any such agreement; and, that interested
persons may not attend any such meeting if the Secretary of State or
his delegate finds (after consultation with the Attorney General), in
writing, that on account of the matter or matters to be discussed at
such meeting it would be detrimental to the foreign policy interests
of the United States,

Subsection (1) of the House amendment further provided that the
requirements which are made applicable specifically in the case of in-
ternational voluntary agreements under the above paragraph of sub-
section (1) shall be in addition to any requirements made applicable
to voluntary agreements generally under the other subsections of this
section; except that if any requirement under the above paragraph of
subsection (1) is inconsistent with the corresponding requirement un-
der any other subsection of this section, the latter requirement shall be
considered to be modified to the extent necessary to give effect to the
requirement under the above paragraph of this subsection.
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For the purposes of subsection (1), the term—¥*international volun-
tary agreement” refers to the Voluntary Agreement and Program Re-
lating to the Agreement on an International Energy Program signed
by the United States on November 18, 1974; and, any voluntary agree-
ment developed under rules promulgated pursuant to subsection (d) to
carry out the purpose of subsection (c) (1) and which is certified by
the Secretary of State as necessary to carry out the purposes of an in-
ternational agreement to which the United States is a party or as
necessary to implement a program of international cooperation between
the United States and one or more foreign countries, “Foreign coun-
try” means any country other than the United States. i

If Senate bill 622, Ninety-four Congress (the Energy Policy and
Conservation Act) is enacted, then (effective on the effective date of
the provisions of Senate bill 622 which relate to international volun-
tary agreements to carry out the International Energy Program) this
section shall not be applicable to (A) any international voluntary
agreement described in the above paragraph, or (B) any interna-
tional voluntary agreement described in the above paragraph which
relates to erude oil, residual fuel oil, or refined petroleum products.

The House amendment further provided in section 4 that any volun-
tary agreement entered into under section 708 of the Defense Produc-
tion Act of 1950 prior to the effective date of this Act and n effect
immediately prior to such date shall continue in effect but shall be
carried out in accordance with that section as amended by this Act.

Section 5 of the House amendment additionally provided that this
Act and the amendments made by it shall take effect on the one
hundred and twentieth day beginning after the date of its enactment,
except that the amendment made by section 2 shall take effect upon
the date of enactment of this Act.

Senate

Sections 3 and 4 of the Senate bill altered section 708 of the Defense
Production Act of 1950, as amended, to provide in subsection (a)
that, except as specifically provided in subsection (j), no provision of
the Act shall be deemed to convey to any person any immunity from
civil or criminal liability, or to create defenses to actions, under the
antitrust laws, ) ., ]

In subsection (b), it defined the term “antitrust laws” as used in
section 708 to mean the Act entitled “An Act to protect commerce
against unlawful restraints and monopolies”, approved July 2, 1890
(23 Stat. 290}, as amended ; the Act entitled “An Act to supplement
existing laws against unlawful restraints and monopolies, and for other
purposes”; approved October 15, 1914 (38 Stat. 730), as amended ; the
Act entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes” (38 Stat. 717), as
amended; sections 78 and 74 of the Act entitled “An Act to reduce
taxation, to provide revenue for the Government, and for other pur-
poses”, approved August 27, 1894 (28 Stat. 579), as amended; the Act
of June 19, 1936 (49 Stat. 1526) ; and the Act entitled “An Act to pro-
mote export trade and for other purposes” (40 Stat. 516), as amended.

It further provided in subsection (c) that upon finding that condi-
tions exist which may pose a direct threat to the national defense or to

T
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its preparedness programs, the President is authorized to consult with
representatives of industry, business, financing, agriculture, labor, and
other interests, with a view to providing for the making of voluntary
agreements and programs by such persons, and may request the
undertaking or entering into of such voluntary agreements or pro-
grams, in accordance with the provisions of this section, for the pur-
pose of assuring adequate productive capacity and supply for
mobilization.

The authority granted in paragraph (1) of subsection (¢) shall be
delegated only to officials who shall for the purpose of such delegation
be required to be appointed by the President, by and with the advice
and consent of the Senate unless otherwise required to be so appointed,
and upon the condition that such officials consult with the Attorney
General and with the Federal Trade Commission not less than ten
days before making any request thereunder, and upon the condition
that such officials obtain the prior approval of the Attorney General,
after consultation by the Attorney General with the Federal Trade
Commission, to any request thereunder. For the purpose of carrying
out the objectives of title I of this Act, the authority granted in para-
graph (1) of this subsection (c¢) shall not be delegated except to one
and only one official of the Government,

It further provided that the authority granted in paragraph (1)
of this subsection (c) shall be exercised only if the official designated
pursuant to subsections (¢)(2) and (d) (1) (B) of section 708 certi-
fies, with a written justification to be published in the Federal Register
prior to approval of any proposed voluntary agreement, that such
voluntary argeements and programs are necessary to accomplish the
objectives of paragraph (1) of subsection (¢) and if the Attorney Gen-
eral, after consultation with the Federal Trade Commission, certifies,
in a report setting forth the competitive consequences of the pro-
posed voluntary agreement, also to be published in the Federal Regis-
ter, that such objectives cannot reasonably be accomplished through
alternative means having lesser anticompetitive effects. Each volun-
tary agreement or program authorized under this section, together with
any associated advisory committee provided for under subsection (d),
shall expire two years from the date of the entering into force of the
voluntary agreement, except that it may be extended for two more
years every two years after the official designated pursunant to subsec-
tions (¢)(2) and (d) (1) (B) of section 708 determines that its con-
tinuance is necessary to further the objectives of subsection {c) (1) and
sets forth a detailed explanation of the reasons justifying its continu-
ance, consistent with the need to protect the security of classified na-
tional defense information, to be published in the Federal Register at
a reasonable time prior to the date of expiration; and the Attorney
General, after consultation with the Federal Trade Commission, deter-
mines that such objectives cannot reasonably continue to be accom-
plished throu%h alternative means having lesser anticompetitive effects.
It provided that upon making the determination that there no longer
exists a requirement for a vofuntary agreement or program or associ-
ated advisory committee, the official designated pursuant to subsec-
tions (¢) (2) and (d) (1) (B) of section 708 shall recommend to the
President that such voluntary agreement or program associated advi-
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sory committee be terminated, setting forth the reasons for the recom-

mendation, and shall inform the Attorney General and the Federal

Trade Commission of the intended termination and date of its effect.
Tt further provided that the requirements of section 708 shall be the
sole procedures applicable to the development or implementation of
the voluntary agreements or programs to accomplish the objectives of
subsection (¢) (1) of section 708 and to the availability of immunity
from the antitrust laws respecting the development or implementation
of such voluntary agreement or programs. )

Subsection (d) of section 708 of the Senate bill provides that to
achieve the objectives of subsection (c¢)(1) of this section 708 the of-
ficial designated pursuant to subsections (¢)(2) and (d) (1)(B) of
section 708 may provide for the establishment of such advisory com-
mittees as he detérmines are necessary. In addition to the requirements
specified in section 708 any such advisory committee shall be subject to
the provisions of the Federal Advisory Committee Act, whether or not
such Act or any of its provisions expire or terminate during the term
of this Act or of such committees, and in all cases such advisory com-
mittees shall be chaired by a Federal employee, other than an individ-
ual employed pursuant to section 3109 of title 5, United States Code,
and shall include representatives of the public, and the meetings of
such committees shall be open to the public. The Attorney General
and the Federal Trade Commission shall have adequate advance notice
of any meeting and may have an official representative attend and par-
ticipate in any such meeting. ' ) .

In subsection (d) (1) (B) it provided that the authority granted in
the paragraph above shall be delegated only to officials who shall for
the purpose of such delegation be required to be appointed by the Pres-
ident, by and with the advice and consent of the Senate, unless other-
wise required to be so appointed, and upon the condition that such
officials consult with the Attorney General and with the Federal Trade
Commission not less than ten days before making any request there-
under, and upon the condition that such officials obtain the prior
approval of the Attorney General, after consultation by the Attorney
General with the Federal Trade Commission, to any request there-
under. For the purpose of carrying out the objectives of title I of this
Act, the authority granted in the above paragraph shall not be dele-
gated except to one and only one official of the Government. A full
and complete verbatim transeript shall be kept of such advisory com-
mittee meetings, and shall be taken and deposited, together with any
agreement resulting therefrom, with the Attorney General and the
Federal Trade Commission. Such transcript and agreement shall be
made available for public inspection and copying, subject fo the
provisions of section 552(b) (1) and (b) (3), of title 5, United States
Code.

Subsection (¢) provided that the official designated pursuant to sub-
sections (c) paragraph (2) and (d) (1) (B) of section 708 shall pro-
mulgate, by rule, subject to the prior approval of the Attorney General
and the Federal Trade Commission, standards and procedures by
which representatives of industry, business, financing, agriculture,
lIabor, and other interests may develop and implement voluntary agree-
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ments and programs necessary to accomplish the objectives of subsec-
tion (¢) paragraph (1) of section 708.

It further provided in subsection (f) that the standards and pro-
cedures under subsection (e) shall be promulgated pursuant to section
553 of title 5, United States Code. They shall provide, among other
things, that such agreements and programs shall be developed by
meetings of committees, councils, or other groups which include repre-
sentatives of the public, of interested segments of the relevant industry
or industries and of consumers, and shall in all cases be chaired by a
Federal employee other than an individual employed pursuant to
section 3109 of title 5, United States Code; meetings ﬁeld to develop a
voluntary agreement or program shall permit attendance by interested
persons; and be preceded by timely and adequate public notice, pub-
tished in the Federal Register not less than ten days in advance of any
such meeting, including 1dentification of the agenda of such meeting;
interested persons shall be afforded an opportunity to present, in writ-
ing and orally, data, views, and arguments at such meetings; and a full
and complete verbatim transcript shall be kept of any meeting, con-
ference, or communication held to develop or implement a voluntary
agreement or program under thig section and shall be taken and de-
posited, together with any agreement resulting therefrom, with the
Attorney General and the Federal Trade Commission. Such transcript
and agreement shall be available for public inspection and copying,
subject to provisions of section 552 (b)(1) and (b)(3) of title b,
United States Code.

It further provided that no provision of this section may be exercised
so as to prevent committees of Congress from attending meetings to
which this subsection applies, or from having access to any transcripts
or minutes of such meetings, or any logs of communications.

Subsection (g) (1) provided that the official designated pursuant to
subsections (¢) (2) and (d) (1) (B) of section 708 may exempt, subject
to the prior approval of the Attorney General and the Federal Trade
Comnussion, types or classes of meetings, conferences or communica-
tions from the requirements of subsections (d) (2) and (f) (4) of sec-
tion T08: Provided, That such meetings, conferences, or communica-
tions are ministerial in nature and are for the sole purpose of imple-
menting a voluntary agreement or program authorized pursuant to this
gection, Such ministerial meeting, conference, or communication may
take place in accordance with such requirements as the Federal Trade
Commission may prescribe by rule. Such persons participating in such
meeting, conference, or communication shall cause a record to be made
specifying the date such meeting, conference, or communication took
piace and the persons involved, and summarizing the subject matter
discussed, consistent with the need to protect the security of clagsified
national defense information. Such record shall be filed with the Fed-
eral Trade Commission and the Attorney General, where it shall be
made available for public inspection and copying.

Subsection (g) (2) provided that the official designated pursuant to
subsections {¢) (2) and (d) (1) {B) of section 708 may suspend, sub-
ject to the prior approval of the Attorney General and the Federal
Trade Commission, the application of sections 10 and 11 of the Fed-
eral Advisory Committee Act, subsection (d) (2) of section 708, the re-
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guirement under subsection (f)(2) of section 708 that meetings be
open to the public; and the second sentence of paragraph (f)(4) of
this section; if the official designated pursuant to subsections (c¢) (2)
and (d) (1) (B) determines in each instance that such suspension is
essential to protect the security of classified national defense infor-
mation and that application of such provisions would be detrimental
to the defense of the United States. '

Subsection (g) further provided that on complaint, the United
States District Court for the District of Columbia has jurisdiction to
enjoin any exemption or suspension pursuant to subsections (g) (1)
and (g) (2) of section 708 and to order the production of the records
filed with the Attorney General and the Federal Trade Commission as
set forth in subsection (g) (1) of section 708 where the court deter-
mines that such records have been improperly withheld from the com-
plainant. In such a case the court shall determine the matter de novo,
and may examine the contents of such agency records in camera to
determine whether such records or any parts thereof shall be withheld
under any of the exemption or suspension provisions set forth in sub-
sections (g) (1) and (g) (2) of section 708, and the burden is on the
agency to sustain its action.

Subsection (h) of the Senate bill provided that the Attorney Gen-
eral and the Federal Trade Commission shall participate from the be-
ginning in any meeting to develop or implement voluntary agreements
authorized under this section and, when practicable, in any meeting to
implement programs authorized under section 708. Each may propose
any alternative which would avoid or overcome, to the greatest extent
practicable, possible anticompetitive effects while achieving substan-
tially the purposes of subsection (c) (1) of section 708. A voluntary
agreement or program under this section may not be implemented
unless approved by the Attorney General and the Federal Trade Com-
mission. The Attorney General or the Federal Trade Commission shall
have the right, after consultation with the official designated pursuant
to subsections (c) (2) and (d) (1) (B) of section 708, to review, amend,
modify, disapprove, or revoke, on its own motion or upon the request
of any interested persen, any voluntary agreement or program af any
time. and, if revoked, thereby withdraw prospectively the immunity
which may be conferred by subsection (j) of section 708. Any volun-
tary agreement or program entered into pursuant to this section shall
be submitted in writing to the Attorney General and the Federal Trade
Commission twenty days before being implemented, and it shall be
made available for public ingpection and copying, subject to the provi-
sions of subsection (g) of section 7T08. Anv action taken pursuant to
such voluntary agreement or program shall be reported to the Attor-
ney General and the Federal Trade Commission pursuant to such
r(e,;ﬂgh;tions and shall be prescribed under subsections (i)(3) and

1) (4).

Subsection (1) provided that the Attorney General and the Federal
Trade Commission shall monitor the development and implementa-
tion of voluntary agreements and programs authorized under section
708 to assure the protection and fostering of competition and to pre-
vent anticompetitive practices and effects, The Attorney General and
the Federal Trade Commission shall promulgate joint regulations
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concerning the maintenance of necessary and appropriate documents,
minutes, transcripts, and other records related to the development and
implementation of voluntary agreements and programs pursuant to
section 708. In subsection (i) (3) the Senate bill provided that persons
developing and implementing voluntary agreements and programs
pursuant to this section shall maintain those records required b; such
jont regulations. Both the Attorney General and the Federal Trade
Commission shall have access to and the right to copy such records at
reasonable times and places and upon reasonable notice. In subsection
(1) (4) it provided that the Federal Trade Commission and the Attor-
ney General may each prescribe pursuant to section 553, title 5, United
States Code, such rules and regulations as may be Necessary or appro-
priate to carry out their responsibilitics under this Act. Each mav
utilize for snch purposes and for purposes of enforcement any and all
powers conferred upon the Federal Trade Commission or the De-
partment of Justice, or both, by any other provision of law, including
ﬁhe antitrust laws, the Antitrust Procedures and Penalties Act. or the
iz%ﬁ;t;}rltlst“gévg Process fA{;%t’ f§1d”wherever such provision of law

e urposes of this Act” or li g ‘

be-nnderstood b bgw S ot his & or like terms, the reference shall

bfn subsection (j) the Senate bill provided that there shall be avail-
able as a defense to any civil or criminal action brought under the
antitrust laws (or any similar State law) in repsect to actions taken
to develop or Implement a voluntary agreement or program (provided
that such actions were not taken unnecessarily for the purpose of in-
juring competition) that such action was taken in the course of de-
veloping a voluntary agreement or program pursuant to this section
OT pursuant to a voluntary agreement or program authorized and ap-’
proved in accordance with this section, and such persons fully com-
plied with the requirements of this section and the rules and regula-
tgons promulgated hereunder, Persons interposing the defense provided

}"‘f section 708 shall have the burden of proof, except that the burden
shall be on the plaintiff with respect to whether the actions were taken
un;xeeessax:ﬂy for the purpose of injuring competition.

. % provided in subsection (k) that no provision of section 708
shal be construed as granting immunity for, nor as limiting or in any
way aflecting any Temedy or penalty which may result from any legal
action or proceeding arising from, any acts or practices which oc-
curred prior to the date of enactment of this section, or outside the
fpopce z;m}l‘pm‘pqse or not in compliance with the terms and condi-
slezlt]fog oi fe Eeotmn, or subsequent to the expiration or repeal of thig

In subsection (1) the Senate bill provided that the offici: ig-
nated pursuant to subsections (c) (2)pand {d) (1) (B) of thifsggt%’n
shall report annnally to the President and to the Congress on per-
formance under each voluntary agreement or program authorized
and approved in accordance with this section on its contribution to
achievement of the objectives of subsection (e} (1) of section 708,
The Attorney General and the Federal Trade Commission are each
directed to make surveys for the purpose of determining any factors
which may tend to eliminate competition, create or strengthen mo-
nopolies, injure small business, or otherwise promote undue concen-
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tration of economic power in the course of the administration of this
Act. Such surveys shall include studies of the voluntary agreements
and programs authorized by this section. The Attorney General and
the Federal Trade Commission shall each submit to the Congress and
the President at least once every year reports setting forth the re-
sults of such studies of voluntary agreements and programs au-
thorized by this section. '

It provided in subsection (m) that effective on the date of enact-
ment of the Act, the immunity conferred by section 708 would not
apply to any action taken or authorized to be taken by or under the
Emergency {)etroleum Allocation Act of 1973, Effective one hundred
and twenty days after the date of enactment of this Act, the provi-
sions of and immunity conferred by this section shall not apply to
any actions taken or authorized to be taken by or under the Agree-
ment on an International Fnergy Program, signed by the United
States on November 18, 1974.

Section 4 of the Senate bill further amended the Defense Produc-
tion Act of 1950 by adding after section 708, the new section 7T08A
which provided in subsection (a) that except as specifically provided
in subsection (j) of this section and section 708(j) of this Act, no
provision of this Act shall be deemed to convey to any person any
immunity from civil or criminal liability, or to create defenses to
actions, under the antitrust laws.

In subsection (b) it defined the term “antitrust laws” as used in
section 708A to mean the Act entitled “An Act to protect trade and
commerce against unlawful restraints and monopolies”, agproved July
2, 1890 (26 gtat. 290}, as amended ; the Act entitled * ct to supple-
ment existing laws against unlawful restraints and monopolies, and
for other purposes”, approved October 15, 1914 (38 Stat. 780}, as
amended ; the Act entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes” (38
Stat. 717), as amended ; sections 73 and 74 of the Act entitled “An
Act to reduce taxation, to provide revenue for the Government, and
for other purposes”, approved August 27, 1894 (28 Stat. 579), as
amended; the Act of June 19, 1936 (49 Stat. 1526); and the Act
entitled “An Act to promote export trade, and for other purposes”
(40 Stat. 518), as amended.

It defined the term “international energy supply emergency” to
mean any period (A) beginning on any date which the President
determines allocation of petroleum products to nations participatin%
in the international agreement is required by chapters III and IV o
such program, and (B) ending on a date on which he determines such
allocation is no longer required. Such a period may not exceed ninety
days, but the President may establish one or more additional periods
by making the determination under clause (A) of the preceding
sentence. Any determination respecting the beginning or end of any
such period shall be published in the Federal Register.

It defined the term “international agreement” to mean the Agree-
ment on an International Energy Program, signed by the United
States on November 18, 1974, It defined the term “Administrator” to
mean the Administrator of the Federal Energy Administration. Also
it defined the term “petroleum product” to mean crude oil, natural gas
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liquids and other liquids produced in association with erude oil or nat-
ural gas, refined petroleum products, including but not limited to gaso-
line, kerosene, distillates, residual fuel oil, refined lubricating oil, and
liquefied petroleum gases; and blending agents and additives used in
conjunction with crude o1l and refined petroleum products.

The Senate bill provides in subsection (c) that the requirements
of section TO8A shall be the sole procedures applicable to the develop-
ment or implementation of voluntary agreements or plans of action
to accomplish the objectives of the international agreement with re-
spect to international allocation of petroleum products and the infor-
mation system provided in such agreement, and to the availability of
immunity from the antitrust laws respecting the development or im-
plementation of such voluntary agreements or plans of action.

It further provided in subsection (d) that to achieve the purposes
of the international agreement with respect to international allocation
of petroleum products and the information system provided in such
agreement, the Administrator may provide for the establishment of
guch advisory committees as he determines are necessary. In addition
to the requirements specified in this section T08A, such advisory com-
mittees shall be subject to the provisions of the Federal Advisory Com-
mittee Act and section 17, of the Federal Energy Administration Act,
whether or not such Acts or any of their provisions expire or terminate
during the term of this Act or of such committees, and in all cases such
advisory committees shall be chaired by a Federal employee, other
than an individual employed pursuant to section 3109 of title 5, United
States Code, and shall include representatives of the publie, and the
meetings of such committees shall be open to the public. The Attorney
General and the Federal Trade Commission shall have adequate ad-
vance notice of any meeting and may have an official representative
attend and participate in any such meeting. A full and complete ver-
batim transeript shall be kept of such advisory committee meetings,
and shall be taken and deposited, together with any agreement resu% -
ing therefrom, with the Attorney General and the Federal Trade Com-
mission. Such transeript and agreement shall be made available for
public inspection and copying, subject to the provisions of section 552
(b) (1) and (b) (3) of title 5, United States Code, For the purposes of
section 708A, the provisions of subsection (a) of section 17 of the Fed-
eral Energy Administration Act shall apply to any board, task force,
commission, committee, or similar group, not composed entirely of
full-time Federal employees, other than individuals employed pur-
suant to section 3109 of title 5, United States Code, established or uti-
lized to advise the United States Government with respect to the form-
ulation or carrying out of any agreement or plan of action under the
international agreement.

The Senate bill further provided in Subsection (e) that the Ad-
ministrator, subject to the approval of the Attorney General, after
both of them have consulted with the Federal Trade Commission and
the Secretary of State, shall promulgate, by rule, standards and pro-
cedures by which persons engaged in the business of producing, refin-
ing, marketing, or distributing petroleum products may develop and
implement voluntary agreements and plans of action which are re-
quired to implement the provisions of the international agreement

-
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which relate to international allocation of petroleum products and the
information system provided in such agreement.

1t provided in subsection (f) that the standards and procedures
under subsection (e) shall be promul%ated pursuant to section 558 of
title 5, United States Code. They shall provide, among other things,
that meetings held to develop or implement a voluntary agreement or
plan of action under this section shall permit attendance by interested
persons, including all interested segments of the petroleum industry,
consumers, committees of Congress, and the public, shall be preceded
by timely and adequate notice with identification of the agenda of
such meeting to the Attorney General, the Federal Trade Commission,
committees of Congress, and (except during an international energy
supply emergency) to the public, and shall be initiated and chaired by
a Federal employee other than an individual emplo%ed pursuant to
section 8109 of title 5, United States Code; except that meetings of
bodies created by the International Energy Agency established by the
international agreement need not be open to interested persons and
need not be initated and chaired by a Federal employee, and the Ad-
ministrator, in consultation with the Secretary of State and the At-
torney ‘General, may determine that a meeting held to implement or
carry out an agreement or plan of action shall not be public and that
attendance may be limited, subject to reasonable representation of
affected segments of the petroleum industry (as determined by the
Administrator, after consultation with the Attorney General) if he
finds that a wider disclosure would be detrimental to the foreign policy
interests of the United States., Subsection (f) additionally provided
that no meetings may be held to develop or implement a voluntary
agreement or plan of action under section 708A, unless a Federal
employee other than an individual employed pursuant to section 3109
of title 5, United States Code, is present; except that during an inter-
national energy supply emergency, a meeting to implement such an
agreement or plan of action may be held outside the presence of such
an emplovee (and need not be initiated or chaired by such an em-
ployee) if prior consent is granted by the Administrator and the
Attorney General. The Administrator and the Attorney General shall
each make a written record of the granting of any such prior consent.
Interested persons permitted to attend such a meeting shall be afforded
an opportunity to present in writing and orally, data, views, and argu-
ments at such meetings. A verbatim transeript or, if keeping a ver-
batim transeript is not practicable, full and complete notes or minutes
shall be kept of any meeting held or communication made to develop or
implement a voluntary agreement or plan of action under this section,
between or among persons who are parties to such a voluntary agree-
ment or, with respect to meetings held or communications made to
develop a voluntary agreement; except that, during any international
energy supply emergency, in lieu of minutes or a transcript, a log may
be kept containing a notation of the parties to, and subject matter of,
any such communication (other than in the course of such a meeting).
Such minutes, notes, transeript, or log shall be deposited, together with
any agreement resulting therefrom, with the Adminfistrator, and shall
be available to the Attorney General and the Federal Trade Commis-
sion. Such minutes, notes, transcripts, logs, and agreements shall be
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available for public inspection and copying, except as otherwise pro-
vided in section 552 (b) (1) and (b) (8) of title 5, United States Code,
or pursuant te a determination by the Administrator, in consultation
with the Secretary of State and the Attorney General, that such dis-
closure would be detrimental to the foreign policy interests of the
United States.

#Bubsection (f(? further provided that no provision of section 708A
may be exercised so as to prevent committees of Congress from attend-
ing meetings to which subsection (f) applies, or from having access to
any transcripts or minutes of such meetings, or logs of communication.

The Senate bill' further provided in subsection {g) that subject
to the prior approval of the Attorney General and the Federal Trade
Commussion, the Administrator may suspend the application of seec-
tions 10 and 11 of the Federal Advisory Committee Act, subsections
(b) and (c¢) of section 17 of the Federal Energy Administration Act,
the requirement under subsection (d) (1) of section T08A. that meet-
ings be open to the public; and the second sentence of subsection
(d) (2) section T08A if the Administrator determines in each instance
that such suspension is essential to the implementation of the interna-
tional agreement as it relates to the international allocation of petro-
leum products or the information system provided in such agreement
and if the Secretary of State determines that the application of such
provisions would be detrimental to the foreign policy interests of the
United States. Such determinations by the Administrator and the
Secretary of State shall be in writing, shall set forth, to the extent
possible consistent with the need to protect the security of classified
national defense and foreign policy information, a detailed explana-
tion of reasons justifying the granting of such suspension, and shall
be published in the Federal Register at a reasonable time prior to the
effective date of any such suspension.

The Senate bill provided in subsection (h) that the Attorney Gen-
eral and the Federal Trade Commission shall participate from the
beginning in any meeting to develop or implement voluntary agree-
ments authorized under section 708A and, when practicable, in any
meeting to implement plans of action authorized under this section.
Each may propose any alternative which would avoid or overcome,
to the greatest extent practicable, possible anticompetitive effects
while achieving substantially the purposes of this section. A voluntary
agreement or plan of action under this section may not be imple-
mented unless approved by the Attorney General, after consultation
with the Federal Trade Commission. Prior to the expiration of the
period determined under paragraph (2) of this subsection (h), the
Federal Trade Commission shall transmit to the Attorney General
its views as to whether such an agreement should be approved, and
shall publish such views in the Federal Register. The Attorney Gen-
eral, in consultation with the Federal Trade Commission, the Secre-
tary of State, and the Administrator, shall have the right to review,
amend, modify, disapprove, or revoke, on his own motion or upon the
request of the Federal Trade Commission or any interested person,
any voluntary agreement or plan of action at any time, and, if re-
voked, thereby withdraw prospectively the immunity which may be
conferred by subsection (j) of section 708A. :

-
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Paragraph (2) of subsection (h) further provided that any volun-
tary agreement entered into pursuant to section T08A shall be sub-
mitted in writing to the Attorney General and the Federal Trade Com-
misgion twenty days before being implemented (where it shall be made
available for public inspection and copying subject to the provisions of
subsection (g) of section 708A) ; except that during an international
energy supply emergeney, the Admimstrator, subject to approval of
the Attorney General, may reduce such twenty-day period. Any action
taken pursuant to such voluntary agreement or plan of action shall be
reported to the Attorney General and the Federal Trade Commission
;()}srt(sg?nt go (sx)u‘ih )regulations as shall be prescribed under subsections

i and (i) (4).

Subsection (i) of the Senate bill provided that the Attorney Gen-
eral and the Federal Trade Commission shall monitor the development
and implemeéntation of voluntary agreements and plans of action au-
thorized under this section to assure the protection and fostering of
competition and to prevent anticompetitive practices and effect.

Paragraph (2) of subsection (i) provided that in addition to any
requirements specified under subsections (e) and (f) of section T08A
and in order to carry out the purposes of this section, the Attorney
General, in eonsultation with the Iederal Trade Commission and the
Administrator, shall promulgate regulations concerning the mainte-
nance of necessary and appropriate records related to the develop-
ment and implementation of voluntary agreements and plans of action
pursuant to this section. : :

In paragraph (3) of subsection (i) it was provided that persons de-
veloping and implementing voluntary agreements or plans of action
pursuant to section 708A shall maintain those records required by
such regulations. Both the Attorney General and the Federal Trade
Commission shall have access to and the right to copy such records at
reasonable times and places and upon reasonable notice.

Paragraph (4) of subsection (1) provided that the Attorney Gen-
eral and the Federal Trade Commission may each preseribe pursuant
to section 553 of title 5, United States Code, such rules and regulations
as may be necessary or appropriate to carry out their respective re-
sponsibilities under this section. They may both utilize for such pur-
poses and_for purposes of enforcement any and all powers conferred
upon the Federal Trade Commission or the Department of Justice, or
both, by any other provision of law, including the antitrust laws, the
Antitrust Procedures and Penalties Act, or the Antitrust Civil Process
Act; and wherever any such provision of law refers to ‘the purposes of
’t‘?hisA Act’ or like terms, the reference shall be understood to be section

08A. ' ‘ ‘

It provided in subsection (j) that there shall be available as a de-
fense to any civil or criminal action brought under the antitrust laws
(or any similar State law) in respect of actions taken to develop or
implement a voluntary agreement or plan of action by persons engaged
in the business of producing, refining, marketing, or distributing petro-
lenm produets (provided that such actions were not taken unneces-
sarily for the purpose of injuring competition) rather that such action
was taken in the course of developing a voluntary agreement or plan
of action pursuant to this section, or pursuant to a voluntary agreement,
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or plan of action authorized and approved in accordance with this sec-
tion, and that such persons fully complied with the requirements of
this section and the rules and regulations promulgated hereunder.

Persons interposing the defense provide(f by section TO8A shall have
the burden of proof, except that the burden shall be on the plaintiff
with respect to whether the actions were taken unnecessarily for the
purpose of injuring competition. In any action in any Federal or State
court for breach of contract there shall be available as a defense that
the alleged breach of contract was caused solely by action taken during
an international energy supply emergency in accordance with a volun-
tary agreement authorized and approved under the provisions of this
section.

Subsection (k) of the Senate bill further provided that no provision
of section 708A shall be construed as granting immunity for, nor as
limiting or in any way affecting any remedy or penalty which may
result from any legal action or proceeding arising from, any acts or
practices which occurred (1) prior to the date of enactment of this
section, (2) outside the scope and purpose or not in compliance with
the terms and conditions of this section, or (3) subsequent to the ex-
piration or repeal of this section or Act.

Subsection (1) of the Senate bill provided that the Administrator,
after consultation with the Secretary of State, shall report annually to
the President and the Congress on the performance under voluntary
agreements or plans of action to accomplish the objectives of the inter-
national agreement with respect to international allocation of petro-
leum products and the information system provided in such agreement.
Also, the Attorney General and the Federal Trade Commission shall
each submit to the Congress and to the President, at least once every
six months, reports on the impact on competition and on small business
of actions authorized by this section.

The Senate bill provided in subsection (m) that the authorities con-
tained in section 708A with respect to the executive agreement, com-
monly known as the Agreement on an International Energy Program
dated November 18, 1974, shall not be construed in any way as advice
and consent, ratification, endorsement, or any other form of congres-
sional approval of the specific terms of ‘such executive agreement or
any related annex, protocol, amendment, modification, or other agree-
ment which has been or may in the future be entered into.

Subsection (n) of the Senate bill provided that any action or agree-
ment undertaken or entered into pursuant to section 708A shall be
deemed to be undertaken or entered into in the United States.

Section 6 of the Senate bill provided that the provisions of sections
708 and 708A, as amended and added respectively by this Act, shall
become effective one hundred and twenty days after the date of
enactment. »

Section 7 of the Senate bill amended section 713 of the Defense Pro-
duction Act of 1950 by adding at the end thereof the following new
sentence : “Any action or agreement undertaken or entered into pur-
suant to section 708A of this Act shall be deemed to be undertaken or
entered into within such areas.”
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Conference substitute

As regards antitrust immunity for voluntary agreements requested
for national defense purposes, the conference substitute combines the
provisions of the House amendment with a series of procedural safe-
guards adapted from the Senate bill, as requested by the Senate and
agreed to by the House.

These modifications to section 3 include:

adding to section 708(c) (2) of section 3 of the House amend-
ment the language in section 708(c) (2) of section 3 of the Senate
bill which requires the prior consent of the Attorney General to
making a request for a voluntary agreement (Section 708(c) (2)
of section 3 of the conference substitute) ;

adding to section 3 of the House amendment the advisory com-
mittee provisions contained in section 708(d) of section 3 of the
Senate bill (Senate 708(d) of section 3 of the conference
substitute) ;

substituting in section 708(d) (1) of section 3 of the House
amendment the provisions set forth in section 708 (e) and (f) of
section 3 of the Senate bill requiring the approval of the Attorney
General for voluntary agreement standards and procedures and
requiring a rulemaking proceeding under the terms of section 553
of title 5, United States Code (Sections 708(e) (1) and (2) of sec-
tion 3 of the conference substitute) ; '

adding at the end of section 708 of section 3 of the House
amendment the language in section 708(g) (3) of section 3 of the
Senate bill, providing for jurisdiction of the United States Dis-
trict Court for the Distriet of Columbia to enjoin improper with-
holding of information required to be supplied under particular
provisions of the Act (section 708(m) of section 3 of the confer-
ence substitute) ; ' :

adding to section 7T08(f) of section 3 of the House amendment
the language of section 708(i) (1) of section 3 of the Senate bill,
providing that the Attorney General and the Chairman of the
Federal Trade Commission shall monitor voluntary agreements
to assure the protection and fostering of competition and to pre-
vent anticompetitive practices and effects (section 708(g) (4) of
section 3 of the conference substitute) ; and :

adding to section 8 of the House amendment the language from
section T08A (m) (1) of section 3 of the Senate bill whieh restricts
the applicability of the grant of immunity from antitrust action
from applying to actions taken under the Emergency Petroleum
Allocation Act ~of 1973 (Section 4(c) of the conference
substitute). )

For voluntary agreements related to the International Energy
Agreement signed by the United States on November 18, 1974, the
Conference substitute adopts the provisions of section 4 of the Senate
bill, as modified by the inclusion of the language of the House amend-
ment regarding the grant of antitrust immunity [proposed section
708(i) of section 3 of House amendment in lien of proposed subsec-
tion (j), (except paragraph (8) thereof) of section 708A of section
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4 of the Senate bill] and as modified by the stipulation in the House
amendment that the voluntary agreement provisions of the Defense
Production Act shall not be applicable to any international agree-
ment or to any international voluntary agreement relating to crude
oil, residual fuel oil, or refined petroleum products if the Energy
Policy and Conservation Act (8. 622) is enacted.

Specifically, the conference substitute alters section 708 of the De-
fense Production Act to provide that, in subsection (a), except as
specifically provided in subsection (j) of this section, and subsection
(3) of section 708A no provision of this Act shall be deemed to convey
to any person any immunity from civil or criminal liability, or to
create defenses to actions, under the antitrust laws. In subsection (b),
the conference substitute defines the term “antiturst laws” to mean
the Act entitled “An Act to protect trade and commerce against un-
lawful restraints and monopolies”, approved July 2, 1890 (15 U.S.C.
1 et seq.); the Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes”,
approved October 15, 1914 (15 U.S.C. 12 et seq.) ; the Federal Trade
Commission Aet (15 U.S.C. 41 et seq.) ; sections 73 and 74 of the Act
entitled “An Act to reduce taxation, to provide revenue for the Gov-
ernment, and for other purposes”, approved August 27, 1894 (15
U.S.C. 8 and 9) ; the Act of June 19, 1936 chapter 592 (15 U.S.C. 13),
18a, 13b, and 21a); and the Act entitled “An Act to promote export
trade )alld,for other purposes,” approved April 10, 1918 (15 U.S.C.
61-63). - :

The conference substitute states further in subsection (c) that,
except as otherwise provided in section 703A (o), upon finding that
eonditions exist which may pose a direct threat to the national defense
or its preparedness programs, the President may consult with repre-
sentatives of industry, business, financing, agriculture, labor, and other
interests in order to provide for the making by such persons, with the
approval of the President, of voluntary agreements to help provide
for the defense of the United States through the development of pre-
paredness programs and the expansion of productive capacity and
supply beyond levels needed to meet essential civilian demand in the
United States.

Furthermore, the authority granted to the President in paragraph
(1) and subsection (d) may be delegated by him to individuals who
are appointed by and with the advice and consent of the Senate, or are
holding offices to which they have been appoinnted by and with the
advice and consent of the Senate, and upon the conditions that such
individuals consult with the Attorney General and with the Federal
Trade Commission not less than ten days before consulting with any
persons under paragraph (1), and that such individuals obtain the
prior approval of the Attorney General, after consultation by the
Attorney General with the Federal Trade Commission, to consult
under paragraph (1). For the purpose of carrying out the objectives
of title T of this Act, the authority granted in paragraph (1) of this
subsection may not be delegated to more than one individual.

In section 3 of the conference substitute subsection 708(d) provides
to achieve the objectives of subsection (¢) (1) of section 708, the Presi-
dent or any individual designated pursuant to subsections (c¢) (2) may
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provide for the establishment of such advisory committees as lie deter-
mines are necessary. In addition to the requirements specified in this
section, any such advisory committee is subject to the provisions of the
Federal Advisory Committee Act, whether or not such Act or any of its
provisions expire or terminate during the term of this Act or of such
committees, and in all cases such advisory committees are chaired by a
Federal employee (other than an individual employed pursuant to
section 3109 of title 5, United States-Code), and include representa-
tives of the public, and the meetings of such committees are open to
the public. The Attorney Generaland the Federal Trade Commission
must have adequate advance notice of any meeting and may have an
official representative attend and participate in any such meeting.

A full and complete verbtatim tanscript-mut be kept of such ad-
visory committee meetings, and is taken and deposited, together with
any agreement resulting therefrom, with 'the Attorney General and
the Federal Trade Commission. Such transcript and agreement are
available for public inspection and copying, subject to the provisions
of section 552(b) (1) and (b) (3), of title 5, United States Code.

Subsection 708(c). provides that the individual or individuals re-
ferred to in subsection (c)(2) shall, after approval of the Attorney
General after consultation by the Attorney General with the Chair-
man of the Federal Trade Commission promulgate rules in accordance
with section 553 of title 5, United States Code incorporating standards
and procedures by which voluntary agreements may be developed and
carried out. : ' : . :

In addition to the requirements of section 553 of title 5 of the
United States Code—general notice of the proposed rulemaking re-
ferred to in paragraph (1) must be published in the Federal Register,
and the notice shall include—a statement of the time. place, and nature
of the public rulemaking proceedings, reference to the legal authority
under which the rule is being proposed, and either the terms of sub-
stance of the proposed rule or a description of the subjects and issues
involved. In addition, the required publication of a rule shall be made
not less than thirty days before its effective date, and the individual
or individuals referred toin paragraph (1) shall give interested per-
sons the right to petition for the issuance, amendment, or repeal of
a rule. : "

These rules must provide, among other things, that such agree-
ments shall be developed at meetings which include the Attorney
General or his delegate, the Chairman of the Federal Trade Com-
mission or his delegate, and the President’s designee which are chaired
by the President’s designee. Also the rules must provide for: at least
seven days prior to any such meeting, notice of the time, place, and
nature of the meeting shall be published in the Federal Register,
interested persons may submit written data and views concerning the
proposed voluntary agreement, with or without opportunity for oral
presentation, interested persons may attend any such meeting unless
the President’s designee finds that the matter or matters be discussed
at such meeting falls within the purview of matters described-in sub-
section (b) (1) or (b) (8) of section 552, title 5, United States Code,
a full and verbatim transcript shall be made of any such meeting and
shall be transmitted by the chairman of the meeting to the Attorney
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General and to the Chairman of the Federal Trade Commission, any
voluntary agreement resulting from the meetings shall be transmitted
by the chairman of the meetings to the Attorney General and to the
Chairman of the Federal Trade Commission, and any transeript re-
ferred to above and any voluntary agreement referred to above shall
be available for public inspection and copying, subject to subsections
(b) (1) and (b) (8) of section 562, title 5, United States Code.

In section 3 of the conference substitute, subsection 708 () provides
that a voluntary agreement may not become effective unless and until
the individual appointed by the Prebident.approves it and certifies, in
writing, that the agreement is necessary to carry out the purposes of
subsection (c) (1), and the Attorney General (after consultation with
‘the Chairman of the Federal Trade Commission) finds, in writing, that
such purpose may not reasonably be achieved through a voluntary
agreement having less anti-competitive effects or without any volun-
tary agreement. ~© - - . T ce ~ ‘ '
- “(2) Fach voluntary agreement! which becomes effective under this
provision expires two years after the date it becomes effective (and at
two-year intervals thereafter, as therease may be) ,unless (immediately
prior to such expiration-date) the individual referred to in subsection
{c)(2) who administers the agreement and the Attorney (General
(after consultation with the Chairman of the Federal Trade Commis-
sion) makes the certification or finding, as the case may be, described
above with respect to such voluntary agreemeént, in which case, the
voluntary agreement may be extended for an additional period of
years. T . % I IS o
- Subsection 708(g) requires that the Attorney General and the Chair-
man of the Federal Trade Commissionmonitor the carrying out of any
voluntary agreement to assure that the agreement is carrying out the
purpose of subsection (c¢)(1); that the agreement is being carried out
under rules promulgsted pursuant to subsection' (e) ; that the partiei-
pants are acting in accordance with: the terms of the agreement, and
the protection and fostering of competition and the prevention of anti-
competitive practices and effects. : - :

Subsection 708(h) of section 8 of the conference substitute the rules
promulgated under subsection (e) with respect to the carrying out of
voluntary agreements provides for the maintenance, by participantsin
any voluntary agreement, of documents, minutes of meetings, trans-
scripts, records; and other data related to the carrying out of any volun-
tary agreement, that participants in any voluntary agreement agree, in
writing, to make available to the President’s designee, the Attorney
General, and the Chairman of the Federal Trade Commission for in-
spection and copying at reasonable times and upon reasonable notice
any item maintained pursuant to the above provision; that any item
made available to the President’s designee, the Attorney General, or
the Chairman of the Federal Trade Commission pursuant to para-
graph (2) shall be available from such individual, the Attorney Gen-
eral, or the Chairman of the Federal Trade Commission, as the case
may be, for public inspection and copying, subject to subsections (b)
(1) and (b) (3) of section 552 title 5, United States Code; that the
President’s designee, the Attorney General, and the Chairman of the
Federal Trade Commission, or their delegates, may attend meetings to

»
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carry out any voluntary agreement; that a Federal employee (other
than an individual employed pursuant to section 3109 of title 5 of the
United States Code) shall attend meetings to carry out any voluntary
agreement ; that participants in any voluntary agreement provide the
President’s designee, the Attorney General, and the Chairman of the
Federal Trade Commission with adequate prior notice of the time,
place, and nature of any meeting to be held to carry out the voluntary
agreement ; for the attendance by interested persons of any meeting
held to earry out any voluntary agreement, unless the President’s des-
ignee finds that the matter or matters to be discussed at such meeting
falls within the purview of matters described in subsection (b) (1) or
(b) (3) of section 552, title 5, United States Code; that the President’s
designee has published in the Federal Register prior notification of the
time, place, and nature of any meeting held to carry out any volun-
tary agreement, unless he finds that the matter or matters to be dis-
cussed at such meeting falls within the purvied of matters described
in subsection (b) (1) or (b)(3) of section 552, title 5, United States
Code, in which case, notification of the time, place, and nature of such
meeting shall be published in the Federal Register within ten days
of the date of such meeting ; that the Attorney General (after consulta-
tion with the Chairman of the Federal Trade Commission and the
President’s‘des;igneeé,‘ ‘or the President’s désignee (after consultation
with the Attorney General and the Chairman of the Federal Trade
Commission); may terminate or medify, in writing, the voluntary
agreement at any time, and that effective immediately upon such ter-
‘mination any antitrust immunity ¢onferred upon the participants in
the voluntary agreement by subsection (i) shall not apply to any act
or omission oceurring after the time of the revocation; and that par-

ticipants in any voluntary agreement be reasonably representative of

the appropriate industry orsegment of such industry. =~ -

“In addition, subsection 708{i) of section 8 of the conference substi-
tute requires that the Attorney General and the Chairman of the Fed-
eral Trade Commission shall each promulgate such rules as he deems
necessary or appropriaté to carry out his responsibility under section

Subsection 708 (j) provides as a defense for any person to any erimi-
nal or civil action brought for violation of the antitrust laws (or any
similar law of any State) with respect to any act or omission to act
to develop or carry out any voluntary agreement under section 708 that
such act or omission to act was taken in good faith by that persen
in the course of developing a voluntary agreement under this section,
or to carry out & voluntary agreement under section 708, and that such
person fully complied with this section and the rules promulgated
hereunder, and acted in accordance with the terms of the voluntary
agreement.

Subsection 708(k) requires the Attorney General and the Federal
Trade Commission to each make surveys for the purpose of determin-
ing any factors which may tend to eﬁminate competition, create or
strengthen monopolies, injure small business, or otherwise promote
undue coneentration of economic power in the course of the administra-
tion of this section. Such surveys shall include studies of the voluntary
agreements authorized by this section. The Attorney General shall
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(after consultation with the Federal Trade Commission) submit to the
Congress and the President at least once every year reports setting
forth the results of such studies of voluntary agreements.

Subsection 708(1) requires the President’s designee to submit to the
Congress and the President at least once every year reports describing
each voluntary agreement in effect and its contribution to achieve-
ment of the purpose of subsection (¢) (1). : .

Subsection (m) gives the United States District Court for the Dis-
trict of Columbia jurisdiction to enjoin any exemption or suspension
pursuant to certain subsections of the Act, and to order the production
of records maintained by the Attorney General, the Federal Trade
Commission or pursuant fo section 708, any individual designated
under subsection (c¢) (2) where the court determines that such records
have been improperly withheld from the complainant. In such a case
the court shall determine the matter de novo, and may examine the
contents of such records in camera to determine whether such records
or any parts thereof shall be withheld under any of the exemption or
suspension provisions referred to in this subsection, and the burden is
on the Attorney General, Federal Trade Commission, or such desig-
nated individual, as the case may be, to sustain its action. v

“Sgc. T08A. Furthermore, section 8 of the conference substitute adds
to the Defense Production Act a section 708A, relating to the Interna-
tional Energy Agreement which provides, in subsection (a) that, ex-
cept as specifically provided in subsection (j) of this section and section
708(j) of this Act, no provision of this Act shall be deemed to convey
to any person any immunity from civil or criminal liability, or to create
defenses to actions, under the antitrust laws.

“Subsection (b) defines the term “international energy supply emer-
gency” mean any period beginning on any date which the President
determines allocation of petroleum products to nations participating
in the international agreement is required by chapters I1T and IV of
such program, and ending on a date on wb;icg he determines such allo-
cation is no longer required. Such a period may not exceed ninet
days, but the President may establish one or more additional period
by making the determination under the first clause of the preceding
sentence. Any determination respecting the beginning or end of any
such period must be published in the Federal Register. The con-
ference substitute provides the following definitions relating to Inter-
national Energy Program voluntary agreements: :

Also, “international agreement” means the Agreement on an Inter-
national Energy Program, signed by the United States on November
18, 1974, “Administrator” means the Administrator of the Federal
energy Administration, and “petrolenm product” means—crude oil,
natural gas liquids and other liquids produced in association with
crude oll or natural gas, refined petroleum products, including but not
limited to gasoline, kerosene, distillatés, residual fuel pil, refined lubri-
cating oil, and liquefied petroleum gases; and blending agents and
add(iitiv% used in conjunction with ¢rude oil and -refined petroleum
products. ' PR e ~

Section 708A:(c) of section 3 of the conference substitute provides
that the requirements of this section shall be the s&le‘ﬁ)mcedures ap-
plicable to the development or implementation of voluntary agree-
ments or plans of action to accomplish the objectives of the interna-

-
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tional agreement with respect to international allocation of petroleum
products and the information system provided in such agreement, and
to the availability of immunity from the antitrust laws respecting the
dfevelqpment or implementation of such voluntary agreements or plans
of action.

In section 708A (d) of section 3, the conference substitute provides
that: to achieve the purposes of the international agreement with re-
speet to international allocation of petroleum products and the infor-
mation system provided in such agreement, the Administrator may
provide for the establishment of such advisory committees as he
determines are necessary. In addition to the requirements specified in
section 708A, such advisory committees shall be subject to the pro-
visions of the Federal Advisory Committee Act and section 17 of the
Federal Energy Administration Aect, whether or not such Acts or any
of their provisions expire or terminate during the term of this Act or
of such committees, and in all cases such advisory committees shall be
chaired by a Federal employee, other than an individual employed
pursuant to section 3109 of title 5, United States Code, and shall in-
clude representatives of the public, and the meetings of such commit-
tees shall be open to the public. The Attorney General and the Federal
Trade Commission must have adequate advance notice of any meeting
and may have an official representative attend and participate in any
such meeting. A full and complete verbatim transcript must be kept of
such advisory committee meetings, and shall be taken and deposited, to-
gether with any agreement resufting therefrom, with the Attorney
General and the Federal Trade Commission. Such transcript and
agreemsent shall be made available for public inspection and copying,
subject to the provisions of section 552(b) (1) and (b)(3) of title 5,
United States Code. Ior the purposes of this section, the provisions of
subsection (a) of section 17 of the Federal Energy Administration Act
apply to any board, task force, commission, committee, or similar
group, not composed entirely of full-time Federal employees (other
than individuals employed pursuant to section 3109 of title 5, United
States Code) established or utilized to advise the United States Gov-
ernment with respect to the formulation or carrying out of any agree-
ment or plan of action under the international agreement.

Section 708A (e) of section 3 of the conference substitute requires
that the Administrator, subject to the approval of the Attorney Gen-
eral, after both of them have consulted with the Federal Trade
Commission and the Secretary of State, shall promulgate, by rule,
standards and procedures by which persons engaged in the business
of produeing, refining, marketing, or distributing petroleum products
may develop and implement voluntary agreements and plans of action
which are required to implement the provisions of the international
agreement which relate to international allocation of petroleum prod-.
ucts and the information system provided in such agreement.

Additionally, section T08A(f) of section 3 of the conference sub-
stitute provides that the standards and procedures under subsection
{(e) shall be promulgated pursuant to sectioir 553 of title 5, United
States Code. They must provide, among other things, that meetings
held to develop or implement a voluntary agreement or plan of action.
under this section shall permit attendance by interested persons, in-
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chuding all interested: segments of the petroleum industry, consumers-
committees of Congress, and the public, must be preceded by timely
and adequate notice with identification of the agenda of such meeting
to the Attorney General, the Federal Trade Commission, committees
of Congress, and (except during an international energy supply emer-
gency) to the'public, and shall be initiated and chaired by a Federal
employee (other than an individual employed pursuant to section 3109
of title 5, United States Code) except that (i) meetings of bodies
created by the International Energy Agency established by the inter-
national agreement need not be open to interested persons and need not
be initiated and chaired by a Federal employee, and (ii) the Adminis-
trator, in consultation with the Secretary of State and the Attorney
General, may determine that a meeting held to implement or carry
out an agreement or plan of action shall not be public and that attend-
ance may be limited, subject to reasonable representation of affected
segments of the petroleum industry (as determined by the Adminis-
trator, after consultation with the Attorney General) if he finds that
a wider disclosure would be detrimental to the foreign policy interests
of the United States. ‘ :
This same subsection requires the standards to allow meetings to be
held to develop or implement a voluntary agreement or plan of action
under this section, only if a Federal employee other than an'individual
employed pursuant to section 3109 of title 5, United States Code, is
present ; except that during an international energy supply emergency,
a meeting to implement such an agreement or plan of action may be
held outside the presence of such an employee (and need not be initi-
ated or chaired }i)y such an emp}oyee):ify prior consent is granted
by the Administrator and the Attorney General. The Administrator
and the Attorney General shall each make a written record of the
granting of any such prior consent. Also, interested persons permitted
to attend such a meeting must be afforded an opportunity to present
in writing and orally, data, views, and arguments at such meetings.
Lastly, a verbatim transcript or, if keeping a verbatim transeript is
not practicable, full and complete notes or .minutes shall be kept of
any meeting held or communication made to develop or implement a
voluntary agreement or plan of action under this section, between or
among persons who are parties to such a voluntary agreement or, with

respect to meetings held or communications made to develop a volun-

tary agreement; except that, during any international energy supply
emergency, in lieu of minutes or a transeript, a log may be kept con-
taining a notation of the parties to, and subject matter of any such com-
munication (other than in the course.of such a meeting). Such min-
utes, notes, transeript, or log shall be deposited, together with any
agreement resulting therefrom, with the Administrator, and shall be
available to the Attorney General and the Federal Trade Commis-
sion. Such minutes, notes, transcripts, logs, and agreements shall be
available for public inspection and copying, except as otherwise pro-
vided in section 552(b) (1) and (b) (3) of title 5, United States Code,
or pursuant to a determination by the Administrator, in consultation
with the Secretary of State and the Attorney General, that such dis-
closure would be detrimental to the foreion policy interests of the
United States. However, no provision of this section may be exercised
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so as to prevent committees of Congress from attending meetings to:
which this subsection applies, or from having access to any tran-
scripts or minutes of such meetings, or logs of communication.

o conference substitute, in section 708A(g) of section 3, states
that, subject to the prior approval of the Attorney General and the
Federal Trade Commission, the Administrator may suspend the appli-
cation of section 10 and 11 of the Federal Advisory Committee Act,
subsections (b) and (c) of section 17 of the Federal Energy Adminis-
tration Act, the requirement under subsection (d)(1) of section 708A
that meetings be open to the publics and the second sentence of sub-
section (d)(2) of section 708A; if the Administrator determines in
each instance that such suspension is essential to the implementation of
the international agreement as it relates to the international allocation
of petroleum products or the information system provided in such
agreement and if the Secretary of State determines that the applica-
tion of such provisions would be detrimental to the foreign policy in-
terests of the United States. Such determinations by the Administrator
and the Secretary of State shall be in writing, shall set forth, to the
extent possible consistent with the need to protect the security of classi-
fied national defense and foreign policy information, a detailed ex-
planation of reasons justifying the granting of such suspension, and
shall be published in the Federal Register at a reasonable time prior to
the effective date of any such suspénsion, ‘ B

The conference substitute éstablishes, in section 7084 (h) of section
3, that the ‘Attorney General and the Federal Trade Commission shall
participate from the beginning in"any meeting to develop or imple-
ment voluntary agreements anthorized under this section and, when
practicable, in any meeting to implement. plans of action autherized
under this section. Each may propose any alternative which would
avoid or overcome, to the greatest extent practicable, possible anti-
competitive effects while ac ievingrspbstantiaﬁyﬁ the purposes of this
section. A voluntary agreement or'plah of action under this section
may not be implemented niiless approved by the Attorney General,
after consultation with the ‘Federd!' Trade Commission. Prior to the
expiration of the period detérmined vnder paragra(gh (2, the Federal
Trade Comnnission shall transmit to the Attorney General its views as
to whether such an'agteement ‘should bé approved, and shall publish
such views in the Federal Register. The Attorney General, in-consulta-
tion with the Federal Trade Commission, the Secretary of State, and’
the Adminigtrator, shall have the right to review, amend, modify, dis-
approve, or revoke, on his' own motion 6r upon the request of the Fed-
eral Trade Commission or any interested person, any voluntary agree-
ment or-plan of action’at any time, and, if revoked, thereby withdraw
prospectively to immunity which may be conferred by subsection (3)
of section 708A. Any. voluntary agréemert entered into pursuant to
section 708A shall be submitted in writing'{o the Attornby General
and the Federal Trade Commission twénty days before being imple-
mented {where it shall be made available for public inspection and
copying subjeet to the provisions of subsection (g} of section T08A) ;
except that during an international energy supply emergency, the Ad-
ministrator, subject to approval of the' Attorney General, may reduce
such twenty-day period. Any action taken pursuant to such voluntary
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agreement or plan of action shall be reported to the Attorney General
and the Federal Trade Commission pursuant to such regulations as
shall be prescribed under subsections (i) (3) and (i) (4).

Under section 708A.(1) of section 3, the conference substitute states
that the Attorney General and the Federal Trade Commission shali
monitor the development and implementation of voluntary agree-
ments and plans of action authorized under this section to assure the
protection of fostering of competition and to prevent anticompetitive
practices and effect. In addition to any requirements specified under

subsections (e) and (f) of section 708A. and in order to carry out the

purposes of this section, the Attorney General, in consultation with the
Federal Trade Commission and the Administrator, shall promulgate
regulations concerning the maintenance of necessary and appropriate
records related to the development and implementation of voluntary
agreements and plans of action pursuant to this section. Persons de-
veloping and implementing voluntary agreements or plans of action
pursuant to this section shall maintain those records required by such
regulations. Both the Attorney General and the Federal Trade Com-
mission shall have access to and the right to copy such records at
reasonable times and places and upon reasonable notice. The Attorney
General and the Federal Trade Commission may each prescribe pur-
suant to section 553 of title 5, United States Code, such rules and regu-
lations as may be necessary or appropriate to carry out their respective
responsibilities under this section. They may both utilize for such pur-
poses and for purposes of enforcement any and all powers conferred
upon the Federal %ra.de Commission or the Department of Justice, or
both, by any other provision of law, including the antitrust laws, the
Antitrust Procedures and Penalties Act, or the Antitrust Civil Process
Act; and wherever any such provision of law refers to “the purposes
of this Act” or like terms, the reference shall be understood to be see-
tion 7T08A. ‘

Section 708A.(j) of section 8 of the conference substitute states that
there shall be available as a defense for any person to any criminal or
civil action brought for violation of the antitrust laws (or any similar
Iaw of any State} with respect to any act or omission to act to develop
or carry out any voluntary agreement under this section that such act
or omission to act was taken in good faith by that person in the course
of developing a voluntary agreement under this section, or to carry
out a voluntary ment under this section; and that such person
fully complied with this section and the rules promulgated hereunder,
and acted in accordance with the terms of the voluntary agreement. It
further provides that in any action in any Federal or State court for
breach of contract there shall be available as a defense that the alleged
breach of contract was caused solely by action taken during an interna-
tional energy supply emergency in accordance with a voluntary agree-
ment authorized and approved under the provisions of this section.

The conference substitute provides, in section 708A (k) of section 3,
that no provision of this section shall be construed as granting im-
munity- for, nor as limiting or in any way affecting any remedy or
penalty which may result from any legal action or proceeding arising
from, any acts or practices which occurred (1) prior to the date of
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enactment of this section, (2) outside the scope and purpose or not in
compliance with the terms and conditions of this section, or (3) sub-
sequent to the expiration or repeal of this section or Act.

The Administrator, after consultation with the Secretary of State,
shall report annually to the President and the Congress on the per-
formance under voluntary agreements or plans of action to accomplish
the objectives of the international agreement with respect to interna-
tional allocation of petroleum products and the information system
provided in such agreement. )

In section 708A (1) of section 8 of the conference substitute, provi-
sion is made for the Attorney General and the Federal Trade Com-
mision each to submit to the Congress and to the President, at least
once every six months, reports on the impact on competition and on
small business of actions authorized by this section.

Section 708A (m) of section 3 of the conference substitute states that
the authorities contained in this section with respect to the executive
agreement, commonly known as the Agreement on an International
Fnergy Program dated November 18, 1974, shall not be construed
in any way as advice and consent, ratification, endorsement, or any
other form of congressional approval of the specific terms of such
executive agreement or any related annex, protocol, amendment, modi-
fication, or other agreement which has been or may in the future be
entered into.

Section T08A (n) of section 3 of the conference substitute states that
any action or agreement undertaken or entered into pursuant to this
%ection shall be deemed to be undertaken or entered into in the United

tates.

Section 708A{0) of section 3 of the conference substitute provides
that, if S. 622, Ninety-fourth Congress (the Energy Policy and Con-
servation Act) is enacted, then (effective on the effective date of the
provisions of 3, 622 which relate to international voluntary agree-
ments to carry out the International Energy Program) sections 708
and 708A shall not be applicable to any international agreement or
any international voluntary agreement which relates to crude oil,
residual fuel oil, or refined petroleum products.

In section 4, subsection (a), the conference substitute states that
any voluntary agreement entered into under section 708 of the De-
fense Production Act of 1950 prior to the effective date of this Act
and in effect immediately prior to such date shall continue in effect
but shall be earried out in accordance with that section as amended
by this Act. It further provides, in subsection (b) that no provision
of the Defense Production Act of 1950, as amended by this Aect, shall
be construed as granting immunity for, nor as limiting or in any way
affecting any remedy or penalty which may result from any legal
action or proceeding arising from, any acts or practices which oc-
curred (1) prior to the date of enactment of this Act, (2) outside the
scope and purpose or not in compliance with the terms and condi-
tions of the Defense Production Act of 1950, or (3) subsequent to
the expiration or repeal of the Defense Production Act of 1950, Sec-
tion 4(c) of the conference substitute states that, effective on the date
of enactment of this Act, the immunity conferred by section 708 or
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708 A: of the Defense Production Act of 1950, as amended by this Act
shall not apply to any action taken or authorized to be taken by or
under the Emergency Petroleum Allocation Act of 1973.
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941 ConerEss | HOUSE OF REPRESENTATIVES Reporr
1st Session No. 94-673

DEFENSE PRODUCTION ACT AMENDMENTS OF 1975

NOVEMBER 18, 1975.—Ordered to be printed

Mr. Reuss, from the committee of conference,
submitted the following '

CONFERENCE REPORT .

[To accompany S. 1537]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S: 1537) to amend
the Defense Production Act of 1950, as amended, having met, after
full and free conference, have agreed to recommend and do recom-
mend to their respective Houses as follows: - ’

That the Senate recede from its disagreement to the amendment of
the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment insert the following: - ' ‘

That this Act may be cited as the “Defense Production Act Amend-
ments of 19757. v -

Skc. 8. The first sentence of section 717 (@) of the Defense Production
Act of 1950 is amended by striking out “November 30, 1975” and insert-
ing in lieu thereof “September 30, 1977 : Provided, That oll authority
hereby or hereafter extended wnder title III of this Act shall be
effectve for any fiscal year only to such extent or in such amounts o8
are provided in advance in appropriation Acts”. :

Skc. 3. Section 708 of the Defense Production Act of 1950 is amended
to read as follows: oo :

“8rc. 708. (a) Ewxcept as specifically provided in subsection (j) of
this section and subsection () of section TO8A ,no provision of this Act
shall be deemed to comvey to any person any immunity from civil or
criminal liability, or to create defenses to actions, under the antitrust
lonws. ' s

“(b) As used in this section and section 7084 the term ‘antitrust
laws’ means— : : v ‘ =

“(1) the Act entitled *An Act to proteet trade and commerce
against unlowful restraints and monopolies’, approved July 2,
1890 (15 U.8.C. 1-et seq.) ; _ '.
 “(2) the Act entitled ‘An Act to supplement existing laws
against unlowful restraints ond monopolies and for other pur-
poses’, approved October 16,191} (15 U.S8.C. 12 et 3eq.) ;
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S. 1537

Rinety-fourth Congress of the Lnited Dtates of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday, the fourteenth aay of January,
one thousand nine hundred and seventy-five

An Act

To amend the Defense Production Act of 1950, as amended.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Defense Production Act Amendments of 19757,

Sec. 2. The first sentence of section 717(a) of the Defense Produc-
tion Act of 1950 is amended by striking out “November 30, 1975” and
inserting in lien thereof “September 30, 1977: Provided, That all
authority hereby or hereafter extended under title TII of this Act
shall be effective for any fiscal year only to such extent or in such
amounts as are provided in advance in appropriation Acts”.

Skc. 3. Section T08 of the Defense Production Act of 1950 is amended
to read as follows:

“Sgc. 708. (a) Except as specifically provided in subsection (j) of
this section and subsection (j) of section TO8A, no provision of this
Act shall be deemed to convey to any person any immunity from civil
or criminal Liability, or to create defenses to actions, under the anti-
trust laws.

“{b) As used in this section and section TO8A the term ‘antitrust
laws’ means—

“(1) the Act entitled ‘An Act to protect trade and commerce
against unlawful restraints and monopolies’, approved July 2,
1890 (15 U.S.C. 1 et seq.) ;

“(2) the Act entitled ‘An Act to supplement existing laws
against unlawful restraints and monopolies and for other pur-
poses’, approved October 15, 1914 (15 U.S.C. 12 et seq.) ;

“ (33 the Federal Trade Commission Aet (15 U.S.CT41 et 8eq.) ;

“(4) sections 73 and 74 of the Act entitled ‘An Act to reduce
taxation, to provide revenue for the Government, and for other
purposes’, approved August 27, 1894 (15 U.S.C. 8 and 9);

“(5) the Act of June 19, 1936, chapter 592 (15 U.S.C. 183, 13a,
18b, and 21a); and

“(6) the Act entitled ‘An Act to promote export trade and for
other purposes’, approved April 10, 1918 (15 U.S.C. 61-65).

“(e) (1& Except as otherwise provided in section 708A.(o), upon
finding that conditions exist which may pose a direct threat to the
national defense or its preparedness programs, the President may con-
sult with representatives of industry, business, financing, agriculture,
labor, and other interests in order to provide for the making by such
persons, with the approval of the President, of voluntary agreements
to help provide for the defense of the United States through the
development of preparedness programs and the expansion of produe-
tive capacity and supply beyond levels needed to meet essential eivilian
demand in the United States.

¥(2) The authority granted to the President in paragraph (1) and
subsection (d) may be delegated by him (A) to individuals who are
sppointed by and with the advice and consent of the Senate, or are ¢
holding offices to which they have been appointed by and with the
advice and consent of the Senate, (B) upon the condition that such
individuals consult with the Attorney General and with the Federal
Trade Commission not less than ten days before consulting with any
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persons under paragraph (1), and (C) upon the condition that such
individuals obtain the prior approval of the Attorney (eneral, after
consultation by the Attorney (General with thé Federal Trade Com-
mission, to consult under paragraph (1). For the purpose of carrying
out the objectives of title I of this Act, the authority granted in para-
graph (1) of this subsection shall not be delegated to more than one
mdividual.

“(d) (1) To achieve the objectives of subsection (¢) (1) of this sec-
tion, the President or any individual designated pursuant to sub-
section {¢){(2) may provide for the establishment of such advisory
committees as he determines are necessary. In addition to the require-
ments specified in this section, any such advisory committee shall be
subject to the provisions of the Federal Advisory Committee Act,
whether or not such Act or any of its provisions expire or terminate
during the term of this Act or of such committees, and in all cases
such advisory committees shall be chaired by a Federal employes
(other than an individual employed pursuant to section 3109 of title 5,
United States Code) and shall include representatives of the public,
and the meetings of such committees shall be open to the public. The
Attorney General and the Federal Trade Commission shall have ade-
quate advance notice of any meeting and may have an official repre-
sentative attend and participate in any such meeting.

“(2) A full and complete verbatim transcript shall be kept of such
advisory committee meetings, and shall be taken and deposited,
together with any agreement resulting therefrom, with the Attorney
General and the Federal Trade Commission, Such transcript and
agreement shall be made available for public inspection and ecopying,
subject to the provisions of section 552(b) (1) and (b)(8) of title 5,
United States Code. ,

“(e)(1) The individual or individuals referred to in subsection
(c) (2) shall, after approval of the Attorney General, after consulta-
tion by the Attorney General with the Chairman of the Federal Trade
Commission, promulgate rules, in accordance with section 553 of title
5, United States Code, incorporating standards and procedures by
which voluntary agreements may be developed and carried out.

“(2) In addition to the requirements of section 553 of title 5, United
States Code—

“(A) general notice of the proposed rulemaking referred to
in paragraph (1) shall be published in the Federal Register, and
such notice shall include—

“(i) a statement of the time, place, and nature of the pro-
posed rulemaking proceedings;

“(ii) reference to the legal authority under which the rule
is being proposed ; and

“(ii1) either the terms of substance of the proposed rule or
a description of the subjects and issues involved;

“(B) the required publication of a rule shall be made not less
than thirty days before its effective date; and '

“(C) the individual or individuals referred to in paragraph (1)
shall give interested persons the right to petition for the issuance,
amengiment, or repeal of a rule.

%(3) The rules promulgated pursuant to this subsection incorporat-
ing standards and procedures by which voluntary agreements may be
developed shall provide, among other things, that—

“(A) such agreements shall be developed at meetings which
include—

(i) the Attorney General or his delegate,
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“(ii) the Chairman of the Federal Trade Commission or
his delegate, and
“(iii) an individual designated by the President in sub-
section (c) (2) or his delegate,
aggl) which are chaired by the individual referred to in clause

iii) 5

“(B) at least seven days prior to any such meeting, notice of
the time, place, and nature of the meeting shall be published in the
Federal Register;

“(C) interested persons may submit written data and views
concerning the proposed voluntary agreement, with or without
opportunity for oral presentation ;

“(D) interested persons may attend any such meeting unless
the individual designated by the President in subsection (c) (2)
finds that the matter or matters to be discussed at such meeting
falls within the purview of matters described in subsection (b)
(1) or (b) (3) of section 552 of title 5, United States Code;

“(E) a full and verbatim transcript shall be made of any such
meeting and shall be transmitted by the chairman of the meeting
to the Attorney General and to the Chairman of the Federal
Trade Commission ;

“(F) any voluntary agreement resulting from the meetings
shall be transmitted by the chairman of the meetings to the
Attorney General and to the Chairman of the Federal Trade
Commission ; and

“(@) any transcript referred to in subparagraph (E) and any
voluntary agreement referred to in subparagraph (F) shall be
available for public inspection and copyving, subject to subsections
(b) (1) and (b) (3) of section 552 of title 5, United States Code.

“ (1 f) (1) A voluntary agreement may not become effective unless and
until—

“(A) the individual referred to in subsection (c)(2) who is to
administer the agreement approves it and certifies, in writing,
that the agreement is necessary to carry out the purposes of
subsection (c¢) (1) ; and

“(B) the Attorney General (after consultation with the Chair-
man of the Federal Trade Commission) finds, in writing, that
such purpose may not reasonably be achieved through a voluntary
agreement having less anticompetitive effects or without any vol-
untary agreement.

“(2) Each voluntary agreement which becomes effective under par-
agraph (1) shall expire two years after the date it becomes effective
(and at two-year intervals thereafter, as the case may be), unless
(immediately prior to such expiration date) the individual referred to
in subsection (¢) (2) who administers the agreement and the Attorney
General (after consultation with the Chairman of the Federal Trade
Commission) make the certification or finding, as the case may be,
described in paragraph (1) with respect to such voluntary agreement,
in which case, the voluntary agreement may be extended for an addi-
tional period of two years.

“(g) The Attorney General and the Chairman of the Federal Trade
Commission shall monitor the carrying out of any voluntary agree-
ment to assure—

“(1) that the agreement is carrying out the purposes of subsec-
tion (c) (1)

“(2) that the agreement is being carried out under rules pro-
mulgated pursuant to subsection (e) ;
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“(3) that the participants are acting in accordance with the
terms of the agreement ; and

“(4) the protection and fostering of competition and the preven-
tion of anticompetitive practices and effects.

“(h) The rules promulgated under subsection (e) with respect to
the carrying out of voluntary agreements shall provide—

“(1) for the maintenance, by participants in any voluntary
agreement, of documents, minutes of meetings, transcripts, rec-
ords, and other data related to the carrying out of any voluntary
agreement;

“(2) that participants in any voluntary agreement agree, in

writing, to make available to the individual designated by the
President in subsection (c¢) {2) to administer the Vo%tl;ntary agree-
ment, the Attorney General and the Chairman of the Federal
Trade Commission for inspection and copying at reasonable times
and upon)reasonable notice any item maintained pursuant to para-
graph (1);
T ( 3)(that any item made available to the individual designated
by the President in subsection (c¢) (2) to administer the voluntary
agreement, the Attorney General, or the Chairman of the Federal
Trade Commission pursuant to paragraph (2) shall be available
from such individual, the Attorney @reneral, or the Chairman of
the Federal Trade Commission, as the case may be, for public
inspection and copying, subject to subsections (b) (1) and (b) (3)
of section 352 of title 5, United States Code;

“(4) that the individual designated by the President in sub-
section (c)(2) to administer the voluntary agreement, the
Attorney General, and the Chairman of the Federal Trade Com-
mission, or their delegates, may attend meetings to carry out any
voluntary agreement;

« 85) that a Federal employee (other than an individual
employed pursuant to section 3109 of title 5 of the United States
Code) shall attend meetings to carry out any voluntary agree-
ment}

“{6) that participants in any voluntary agreement provide
the individual designated by the President in subsection (c¢)(2)
to administer the voluntary agreement, the Attorney General,
and the Chairman of the Federal Trade Commission with ade-
quate prior notice of the time, place, and nature of any meeting
to be held to carry out the voluntary agreement;

“(7) for the attendance by interested persons of any meetin,
held to carrg7 out any voluntary agreement, unless the individua
designated by the President in subsection (c¢)(2) to administer
the voluntary agreement finds that the matter or matters to be
discussed at such meeting falls within the purview of matters
deseribed in subsection (b) (1) or (b)(3) of section 552 of title
5, United States Code;

“(8) that the individual designated by the President in sub-
section (e)(2) to administer the voluntary agreement has pub-
lished in the Federal Register prior notification of the time, place,
and nature of any meeting held to carry out any voluntary agree-
ment, unless he finds that the matter or matters to be discussed at
such meeting falls within the purview of matters deseribed in
subsection (b)(1) or (b)(3) of section 552 of title 5, United
States Code, in which case, notification of the time, Iilace,\and
nature of such meeting shall be published in the Federal Register
within ten days of the date of such meeting ;

“(9) that—
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“(A) the Attorney General (after consultation with the
Chairman of the Federal Trade Commission and the individ-
ual designated by the President in subsection (c)(2) to
administer a voluntary agreement), or

“(B) the individual designated by the President in sub-
section (c)(2) to administer a voluntary agreement (after
consultation with the Attorney General and the Chairman of
the Federal Trade Commission),

may terminate or modify, in writing, the voluntary agreement
at any time, and that effective, immediately upon such termina-
tion or modification, any antitrust immunity conferred upon the
participants in the voluntary agreement by subsection (j) shall
not apply to any act or omission occurring after the time of such
termination or modification ; and

“(10) that participants in any voluntary agreement be reason-
ably representative of the appropriate industry or segment of
such industry.

“(i) The Attorney General and the Chairman of the Federal Trade
Commission shall each promulgate such rules as each deems necessary
or appropriate to carry out his responsibility under this section.

“(3) There shall be available as a defense for any person to any
civil or eriminal action brought for violation of the antitrust laws (or
any similar law of any State) with respect to any act or omission to
act to develop or carry out any voluntary agreement under this section
that—

(1) such act or omission to act was taken in good faith by that
person—

“(A) in the course of developing a voluntary agreement
under this section, or

“(B) to carry out a voluntary agreement under this section ;
an

“(2) such person fully complied with this section and the rules
promuligated hereunder, and acted in accordance with the terms
of the voluntary agreement,

“(k) The Attorney General and the Federal Trade Commission
shall each make surveys for the purpose of determining any factors
which may tend to eliminate competition, create or strengthen
monopolies, injure small business, or otherwise promote undue con-
centration of economic power in the course of the administration of
this section. Such surveys shall include studies of the voluntary agree-
ments authorized by this section. The Attorney General shall (after
consultation with the Federal Trade Commission) submit to the
Congress and the President at least once every year reports setting
forth the results of such studies of voluntary agreements.

“(1) The individual or individuals designated by the President in
subsection (c) (2) shall submit to the Congress and the President at
least once every year reports describing each voluntary agreement in
ezﬁ';sc(t f;md its contribution to achievement of the purpose of subsection

c)(1). :

“(m) On complaint, the United States District Court for the Dis-
trict of Columbia shall have jurisdiction to enjoin any exemption or
suspension pursuant to subsections (d)(2), (e) (3) (D) and (G), and
(h) (3), (7), and (8), and to order the production of transcripts,
agreements, items, or other records maintained pursuant to this section
by the Attorney General, the Federal Trade Commission or any indi-
vidual designated under subsection (¢) (2). where the court determines
that such transcripts, agreements, items, or other records have been
improperly withheld from the complainant. In such a case the court
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shall determine the matter de novo, and may examine the contents
of such transcripts, agreements, items, or other records in camera to
determine whether such transcripts, agreements, items, or other records
or any parts thereof shall be withheld under any of the exemption
or suspension provisions referred to in this subsection, and the burden
is on the Attorney General, the Federal Trade Commission, or such
designated individual, as the case may be, to sustain its action.

“Sec. T08A. (a) Except as specifically provided in subsection (j)
of this section and section 708(j) of this Act, no provision of this Act
shall be deemed to convey to any person any immunity from civil or
i:riminal liability, or to create defenses to actions, under the antitrust

aws.

“(b) Asused in this section—

“(1) The term ‘international energy supply emergency’ means
any period (A) beginning on any date which the President deter-
mines allocation of petroleum products to nations participating in
the international agreement is required by chapters IIT and IV of
such program, and (B) ending on a date on which he determines
such allocation is no longer required. Such a period may not
exceed ninety days, but the President may establish one or more
additional periods by making the determination under clause (A)
of the preceding sentence. Any determination respecting the
beginning or end of any such period shall be published in the
Federal Register.

“(2) The term ‘international agreement’ means the Agreement
onan International Energy Program, signed by the United States
on November 18, 1974,

“(3) The term ‘Administrator’ means the Administrator of the
Federal Energy Administration.

“(4) The term ‘petroleum products’ means—

“(A) crude oil,

“(B) natural gas ]iqluids and other liquids produced in
association with crude oil or natural gas,

“(C) refined petroleum produects, including but not limited
to gasoline, kerosene, distillates, residual fuel oil, refined lubri-
cating oil, and liquefied petroleum gases; and

“(D) blending agents and additives used in conjunction
with crude oil and refined petroleum products.

“(¢) The requirements of this section shall be the sole procedures
applicable to the development or implementation of voluntary agree-
ments or plans of action to accomplish the objectives of the interna-
tional agreement with respect to international allocation of petroleum
products and the information system provided in such agreement, and
to the availability of immunity from the antitrust laws respecting the
development or implementation of such voluntary agreements or plans
of action.

“(d) (1) To achieve the purposes of the international agreement
with respect to international allocation of petroleum products and
the information system provided in such agreement, the Administrator
may provide for the establishment of such advisory committees as
he determines are necessary. In addition to the requirements specified
in this section, such advisory committees shall be subject to the pro-
visions of the Federal Advisory Committee Act and section 17 of the
Federal Energy Administration Act of 1974, whether or not such
Acts or any provisions thereof expire or terminate during the term
of this Act or of such committees, and, in all cases, such advisory com-
mittees shall be chaired by a Federal employee (other than an individ-
ual employed pursuant to section 3109 of title 5, United States Code)
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and shall include representatives of the public, and the meetings of
such committees shall be open to the publie. The Attorney General and
the Federal Trade Commission shall have adequate advance notice
of any meeting and may have an official representative attend and
participate in any such meeting.

“(2) A full and complete verbatim transcript shall be kept of such
advisory commiftee meetings, and shall be taken and deposited,
together with any agreement resulting therefrom, with the Attorney
General and the Federal Trade Commission. Such transcript and
agreement shall be made available for public inspection and copying,
subject to the provisions of sections 552 (b) (1) and (b) (3) of title 5,
United States Code.

“(3) For the purposes of this section, the provisions of subsection
(a) of section 17 of the Federal Energy Administration Act of 1974
shall apply to any board, task force, commission, committee, or similar
group, not composed entirely of full-time Federal employees (other
than individuals employed pursuant to section 3109 of title 5, United
States Code) established or utilized to advise the United States Gov-
ernment with respect to the development or implementation of any
agreement or plan of action under the international agreement.

“(e) The Administrator, subject to the approval of the Attorney
General, after both of them have consulted with the Federal Trade
Commission and the Secretary of State, shall promulgate, by rule,
standards and procedures by which persons engaged in the business
of producing, refining, marketing, or distributing petroleum products
may develop and implement voluntary agreements and plans of action
which are required to implement the provisions of the international
agreement which relate to international allocation of petroleum prod-
ucts and the information system provided in such agreement.

“(f) The standards and procedures under subsection (e) shall be
promulgated pursuant to section 553 of title 5, United States Code.
They shall provide, among other things, that—

“(1) (A) Meetings held to develop or implement a voluntar
agreement or plan of action under this section shall permit attend-
ance by interested persons, including all interested segments of
the petrolenum industry, consumers, committees of Congress, and
the publie, shall be preceded by timely and adequate notice with
identification of the agenda of such meeting to the Attorney
General, the Federal Trade Commission, committees of Congress,
and (except during an international energy supply emer-
gency) to the public, and shall be initiated and chaired by a Fed-
eral employee other than an individual employed pursnant to
section 3109 of title 5, United States Code; except that (i)
meetings of bodies created by the International Energy Agency
established by the international agreement need not be open to
interested persons and need not be initiated and chaired by a Fed-
eral employee, and (ii) the Administrator, in consultation with
the Secretary of State and the Attorney General, may determine
that a meeting held to implement or ecarry out an agreement or
plan of action shall not be public and that attendance may be
Iimited, subject to reasonable representation of affected segments
of the petroleum industry (as determined by the Administrator,
after consultation with the Attorney General) if he finds that a
wider disclosure would be detrimental to the foreign policy inter-
ests of the United States.

“(B) No meetings may be held to develop or implement a
voluntary agreement or plan of action under this section, unless
a Federal employee other than an individual employed pursuant
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to section 3109 of title 5, United States Code, is present; except
that during an international energy supply emergency, a meeting
to implement such an agreement or plan of action may be held
outside the presence of such an employee (and need not be initi-
ated or chaired by such an employee) if prior consent is granted
by the Administrator and the Attorney General. The Adminis-
trator and the Attorney General shall each make a written record
of the granting of any such prior consent.

“(2) Interested persons permitted to attend such a meeting
shall be afforded an opportunity to present in writing and orally,
data, views, and arguments at such meetings.

*(3) A verbatim transcript or, if keeping a verbatim transeript
is not practicable, full and complete notes or minutes shall be
kept of any meeting held or communication made to develop or
implement a voluntary agreement or plan of action under this
section, between or among persons who are parties to such a
voluntary agreement, or with respect to meetings held or com-
munications made to develop a voluntary agreement; except that,
during any international energy supply emergency, in lieu of
minutes or a transcript, a log may be Eept containing a notation
of the parties to, and subject matter of, any such communication
(other than in the course of such a meeting). Such minutes, notes,
transcript, or log shall be deposited, together with any agreement
resulting therefrom, with the Administrator, and shall be avail-
able to the Attorney General and the Federal Trade Commission.
Such minutes, notes, transeripts, logs, and agreements shall be
available for public inspection and copying, except as otherwise
provided in section 552 (b) (1) and (b) (3) of title 5, United States
Code, or pursuant to a determination by the Administrator, in
consultation with the Secretary of State and the Attorney GGen-
eral, that such disclosure would be detrimental to the foreigm
policy interests of the United States.

No provision of this section may be exercised so as to prevent com-
mittees of Congress from attending meetings to which this subsection
applies, or from having access to any transcripts or minutes of such
meetings, or logs of communication.

“{g) Subject to the prior approval of the Attorney General and
the 1§ederal Trade Commission, the Administrator may suspend the
application of—

“(1) sections 10 and 11 of the Federal Advisory Committee Act,

“(2) subsections (b) and (c¢) of section 17 of the Federal
Energy Administration Act of 1974,

“(8) the requirement under subsection {(d) (1) of this section
that meetings be open to the public; and

“(4) the second sentence of subsection (d) (2) of thissection;

if the Administrator determines in each instance that such suspension
is essential to the implementation of the international agreement as it
relates to the international allocation of petroleum products or the
information system provided in such agreement and if the Secretary
of State determines that the application of such provisions would be
detrimental to the foreign policy interests of the United States. Such
determinations by the Administrator and the Secretary of State shall
be in writing, shall set forth, to the extent possible consistent with
the need to protect the security of classified national defense and
foreign policy information, a detailed explanation of reasons justify-
ing the granting of such suspension, and shall be published in the
Federal %egister at a reasonable time prior to the effective date of
any such suspension.
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“(h) (1) The Attorney General and the Federal Trade Commission
shall participate from the beginning in any meeting to develop or
implement voluntary agreements authorized under this section and,
when practicable, in any meeting to implement plans of action author-
ized under this section. Each may propose any alternative which
would avoid or overcome, to the greatest extent practicable, possible
anticompetitive effects while achieving substantially the purposes of
this section. A voluntary agreement or plan of action under this see-
tion may not be implemented unless approved by the Attorney Gen-
eral, after consultation with the Federal Trade Commission. Prior to
the expiration of the period determined under paragraph (2}, the
Federal Trade Commission shall transmit to the Attorney General
its views as to whether such an agreement should be approved, and
shall publish such views in the Federal Register. The Attorney
General, in consultation with the Federal Trade Commission, the Sec-
retary of State, and the Administrator, shall have the right to review,
amend, modify, disapprove, or revoke, on his own motion or upon the
request of the Federal Trade Commission or any interested person,
any voluntary agreement or plan of action at any time, and, if
revoked, thereby withdraw prospectively the immunity which may be
conferred by subsection (j) of this section.

“(2) Any voluntary agreement entered into pursuant to this sec-
tion shall be submitted in writing to the Attorney General and the
Federal Trade Commission twenty days before being implemented
(where it shall be made available for public inspection and copying
subject to the provisions of subsection (g) of this section); except
that during an international energy supply emergency, the Admims-
trator, subject to approval of the Attorney General, may reduce such
twenty-day period. Any action taken pursuant to such voluntary
agreement or plan of action shall be reported to the Attorney General
and the Federal Trade Commission pursuant to such regulations as
shall be prescribed under subsections (1) (8) and (1) (4).

“(1)(1) The Attorney (eneral and the Federal Trade Commis-
sion shall monitor the development and implementation of voluntary
agreements and plans of action authorized under this section to assure
the protection and fostering of competition and to prevent anticompet-
jtive practices and effect.

“(2) In addition to any requirements specified under subsections
(e) and (f) of this section and in order to carry out the purposes of
this section, the Attorney General, in consultation with the Federal
Trade Commission and the Administrator, shall promulgate regula-
tions concerning the maintenance of necessary and appropriate
records related to the development and implementation of voluntary
agreements and plans of action pursuant to this section.

“(3) Persons developing and implementing voluntary agreements
or plans of action pursuant to this section shall maintain those records
required by such regulations. Both the Attorney General and the Fed-
eral Trade Commission shall have access to and the right to copy such
records at reasonable times and places and upon reasonable notice.

“(4) The Attorney General and the Federal Trade Commission
may each prescribe pursuant to section 553 of title 5, United States
Code, such rules and regulations as may be necessary or appropriate
to carry out their respective responsibilities under this section. They
may both utilize for such purposes and for purposes of enforcement
any and all powers conferred upon the Federal Trade Commission or
the Department of Justice, or both, by any other provision of law,
including the antitrust laws, the Antitrust Procedures and Penalties
Act, or the Antitrust Civil Process Act; and wherever any such pro-
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vision of law refers to ‘the purposes of this Act’ or like terms, the
reference shall be understood to be this section.

“{j) (1) There shall be available as a defense for any person to any
civil or criminal action brought for violation of the antitrust laws (or
any similar law of any State) with respect to any act or omission to
aﬁt to develop or carry out any voluntary agreement under this section
that—

“(A) such act or omission to act was taken in good faith by
that person—
“(i) in the course of developing a voluntary agreement
under this section, or
“(il) to carry out a voluntary agreement under this sec-
tion; and
“(B) such person fully complied with this section and the rules
promuligated hersunder, and acted in accordance with the terms
of the voluntary agreement.

“(2) In any action in any Federal or State court for breach of con-
tract there shall be available as a defense that the alleged breach of
contract was caused solely by action taken during an international
energy supply emergency in accordance with a voluntary agreement
authorized and approved under the provisions of this section.

“(k) No provision of this section shall be construed as granting
immunity for, nor as limiting or in any way affecting any remedy or
penalty which may result from any legal action or proceeding arising
from, any acts or practices which occurred (1) prior to the date of
enactment of this section, (2) outside the scope and purpose or not in
compliance with the terms and conditions of this section, or (3) sub-
sequent to the expiration or repeal of this section or Act.

(1) (1) The Administrator, after consultation with the Secretary
of State, shall report annually to the President and the Congress on
the performance under voluntary agreements or plans of action to
accomplish the objectives of the international agreement with respect
to international allocation of petroleum products and the information
system provided in such agreement.

“(2) The Attorney General and the Federal Trade Commission
shall each submit to the Congress and to the President, at least once
every six months, reports on the impact on competition and on small
business of actions authorized by this section.

“(m) The authorities contained in this section with respect to the
executive agreement, commonly known as the Agreement on an Inter-
national Energy Program dated November 18, 1974, and referred to
in this section as the international energy agreement, shall not be con-
strued in any way as advice and consent, ratification, endorsement, or
any other form of congressional approval of the specific terms of such
executive agreement or any related annex, protocol, amendment, modi-
fication, or other agreement which has been or may in the future be
entered into.

“{n) Any action or agreement undertaken or entered into pursuant
to this section shall be deemed to be undertaken or entered into in the
United States. '

“(o) Tf S. 622, Ninety-fourth Congress (the Energy Policy and
Conservation Act) is enacted, then (effective on the effective date of
the provisions of S, 622 which relate to international voluntary agree-
ments to carry out the International Energy Program) this section
and section 708 shall not be applicable to (1) any voluntary agree-
ment or plan of action developed or implemented to carry out obliga-
tions of the United States under the international agreement, or (2)
any voluntary agreement or plan of action which relates to petroleum
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products and which is developed, in whole or in part, to carry out the
purposes of a treaty or executive agreement to which the United
States is a party or to implement a program of international coopera-
tion between the United States and one or more foreign countries.”.
Skc. 4. {(a) Any voluntary agreement— )
(1) entered into under section 708 of the Defense Production
Act of 1950 prior to the effective date of this Act, and
(2) in effect immediately prior to such date .
may continue in effect (except as otherwise provided in section 708A (o)
of the Defense Production Act of 1950, as amended by this Act) and
shall be carried out in accordance with such section 708, as amended |
by this Act, and such section T08A.

(b) No provision of the Defense Production Act of 1950, as amended
by this Act, shall be construed as granting immunity for, nor as lim-
iting or in any way affecting any remedy or penalty which may result
from any legal action or proceeding arising from, any acts or practices
which occurred (1) prior to the date of enactment of this Act, (2)
outside the scope and purpose or not in compliance with the terms
and conditions of the Defense Production Act of 1950, or (3) subse-
quent to the expiration or repeal of the Defense Production Act of
1950.

(¢) Effective on the date of enactment of this Act, the immunity
conferred by section 708 or 708A of the Defense Production Aect of
1950, as amended by this Act, shall not apply to any action taken or
authorized to be taken by or under the Kmergency Petroleum Allo-
cation Act of 1973,

Sec. 5. The second sentence of section 710(e) of the Defense Pro-
duction Act of 1950 is amended to read as follows: “Members of this
executive reserve who are not full-time Government employees may
be allowed transportation and per diem in lien of subsistence, in
accordance with title 5 of the United States Code (with respect to indi-
viduals serving without pay, while away from their homes or regular
places of business), for the purpose of participating in the executive
reserve training program.”.

Sec. 6. Section T12(c¢) of the Defense Production Act of 1950 is
amended by striking out the following :; “The cost of stenographic serv-
ices (t}o };eport such hearing shall not be in excess of 40 cents per hundred
words.”.

Sec. 7. The last sentence of subsection (g) of section 717 of the
Defense Production Act of 1950 is amended to read as follows:
“In promulgating such standards and major rules and regulations for
the 1mplementation of such standards, the Board shall take into
account, and shall report to the Congress in the transmittal required
by section 719 (h) (3) of this Act, the probable costs of implementation,
ineluding inflationary effects, if any, compared to the probable benefits,
including advantages and improvements in the pricing, administra-
tion, and settlement of contracts.”.

SEec. 8. Section 720 of the Defense Production Act of 1950 is
amended—

1) in subsection (h) thereof by striking out “March 31, 1976”
and inserting in lieu thereof “December 81, 1976” and by striking
ou%‘,‘,October 1, 1976” and inserting in lieu thereof “March 31,
19777

(2) ’in the last sentence of subsection (1) (2) by striking out “not
to exceed $75.000 to remain available until October 1, 1976” and
inserting in lieu thereof “not to exceed $150,000 to remain avail-
able yntil March 31, 1977%;



S. 1587—12

(3) in subsection (1) thereof by striking out “not to exceed
$500,000 to remain available until October 1, 1976” and insertin
in lieu thereof “not to exceed $1,484,000 to remain available unti
March 31,1977 ; and

(4) in subsection (j) thereof by inserting the following new
paragraph :

“(3) The Commission is authorized to contract with public or pri-
vate agencies, institutions, corporations, and other organizations.”.

Skc. 9. This Act and the amendments made by it shall take effect on
the one hundred and twentieth day beginning after the date of its
enactment, except that the amendment made %y section 2 shall take
effect upon the date of enactment of this Act.

Speaker of the House of Eepresentatives.

Vice President of the United States and
President of the Senate.





