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Digitized from Box 27 of the White House Records Office Legislation Case Files at the Gerald R. Ford Presidential Library

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 21 1975

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 4035 - Petroleum Pricing
Review Act

Sponsor - Rep. Wirth (D) Colorado, and 7 others

Last Day for Action

PUI‘QOSQ

Extends the Emergency Petroleum Allocation Act for 4 months
until December 31, 1975; requires a national average price
ceiling on currently uncontrolled o0il; authorizes increases
of up to fifty cents per barrel in the price of "old" oil;
provides a 20~day period for Congressional review of
petroleum price increases; exempts small refiners from
certain requirements of the crude oil entitlements program;
and extends authorities for coal conversion under the Energy
Supply and Environmental Coordination Act.

Agency Recommendations

Office of Management and Budget Disapproval

Federal Energy Administration Disapproval (Informally)

Department of the Interior Disapproval (hﬁon&dly}
Department of the Treasury Disapproval {Informally
Department of Commerce Disapproval (Informally)

Department

of State

Disapproval (Informally)

Council of Economic Advisers

Council on Wage and Price Stability

Environmental Protection Agency

Council on International Economic
Policy

Disapproval (Informally)
Disapproval (Informally)
Defers to FEA (Informally)

Disapproval (Informally)
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Discussion

H.R. 4035 would extend the Emergency Petroleum Allocation
Act, FEA's basic authority to control the distribution and
prices of crude oil and petroleum products, for 4 additional
months to December 31, 1975, and amend that Act in several
respects.

On July 17, under the terms of that Act, you sent to the
Congress a plan to raise the price of so-called "old"
domestic crude oil by 3.3 percent a month for the next
30 months until it reaches a ceiling of $13.50 a barrel.

The enrolled bill contains two provisions directly counter

to the decontrol plan. One would have the effect of reducing
the price of currently uncontrolled oil (including so-called
"new," "released," and "stripper well" o0il) from the current
level of approximately $13.00 a barrel to the January 1975
price of $11.28 a barrel. The other would authorize the
President to increase the price of "old" oil (currently held
at $5.25 a barrel) by up to 50 cents without Congressional
review if justified by declines in field production and
increased costs of advanced recovery methods.

In addition, the enrolled bill would:

-- increase the time for Congressional review of
decontrol proposals to 20 days from the present
5 days and require that such proposals be
accompanied by Presidential findings and reports
on anticipated economic impact;

-~ provide a partial exemption for small refiners
from the purchase requirements of FEA's crude oil
entitlements program; and,

-- extend FEA's authority under the Energy Supply and
Environmental Coordination Act to require conversion
of powerplants from using oil and natural gas to
using coal (this authority expired on June 30, 1975.)

Although the extension of coal conversion authorities was
requested by the Administration, the key energy agencies and
OMB agree that the bill should be vetoed because of the
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conflict between its o0il pricing provisions, which are more
significant, and the approach to price deregulation exemplified
by your July 17 plan.

The bill was passed in the House by 239-172 and in the Senate
57-40, in both cases less than the number needed to override
a veto.

We are working with the Federal Energy Administration to
prepare a veto message, which will be sent to you separately.

7

James T. Lynn
Director

Enclosures




THE WHITE HOUSE

WASHINGTON

MR PRESIDENT:

Attached for your
signature is the approved Veto
Message for H. R, 4035.

Jim Connor
7/21/75



TO THE HOUSE OF REPRESENTATIVES:

I am returning without my approval H.R. 4035, the
Petroleum Price Review Act, because it would increase
petroleum consumption, cut domestic production, increase
reliance on insecure petroleum imports and avoid the issue
of phasing out unwieldy price controls.

H.R. 4035 would go counter to the Nation's need to
conserve energy and reduce dependence on imported oil. It
would increase petroleum imports by about 350,000 barrels
per day in 1977, compared to import levels under my phased
decontrol plan. It would even increase imports by about
70,000 barrels per day over continuation of the current
system of mandatory controls through 1977.

The provisions in this bill to roll back the price of
domestic o0il not now controlled, to repeal the "stripper well"
exemption from price controls and to establish a three~tier
price system which would require even more complex regulations
would be counterprodpctive to the achievement of energy

independence.

The bill does'contain an Administration requestegg%'Fogoc
provision which would continue the coal conversion pr%%raﬁ _§
through December 31lst. Since coal conversion authoritd .
authorized last year in the Energy Supply and Environmental
Coordination Act expired June 30th, I urge rapid enactment
of a simple one year extension of these authorities.

Last Wednesday, July 16, I submitted to Congress a
compromise plan to phase out price controls on crude oil
over a thirty-month period. Coupléd with administratively
imposed import fees, this plan will reduce the Nation's
imports by 900,060 barrels per day by 1977. It will reduce
our vulnerability to another embargo by adding slightly

over one cent per gallon to the price of all petroleum

products by the end of 1975 and seven cents by 1978.
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If Congress acts on this compromise and on other
Administration proposed energy taxes, including the
"windfall profits” tax and‘energy tax rebates to consumers,
the burden of decontrol will be shared fairly, and our
economic recovery will continue.

I veto H.R. 4035, because it increases our vulnerability
to unreliable sources of crude o0il and does not deal with
the need to phase-out rigid price and allocation controls
enacted during the embargo. I urge Congress not to disapprove:
my administrative plan of gradual decontrol. If it is
accepted, I will accept a simple extension of price and
allocation authorities. If decontrol is not accepted, I will
have no choice but to veto the simple six-month extension
of these authorities now being considered by Congress.

For too long, the Nation has been without an energf

policy, and I cannot approve a drift into greater energy

Meast R 72

TFop

dependence.

THE WHITE HOUSE,

July 21, 1975,



EXECUTIVE CFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 ‘

JUL 21 1975

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 4035 - Petroleum Pricing

Review Act
Sponsor - Rep. Wirth (D) Colorado, and 7 others

Last Day for Action

Purpocse

Extends the Emergency Petroleum Allocation Act for 4 months
until December 31, 1975; requires a national average price
ceiling on currently uncontrolled oil; authorizes increases
of up to fifty cents per barrel in the price of "old" oil;
provides a 20-day pericd for Congressional review of
petroleum price increases; exempts small refiners from
certain requirements of the crude oil entitlements program;
and extends authorities for coal conversion under the Energy
Supply and Environmental Coordination Act. :

Agency Recommendations

Office of Management and Budget Disapproval

Federal Energy Administration Disapprdval(hﬁommﬂly)

Department of the Interior Disapproval {Informally)}
Department of the Treasury Disapproval (Informally)
Department of Commerce Disapproval (Informally
Department of State Disapproval (Informallyg

‘Council of
Council on

Economic Advisers
Wage and Price Stability

Environmental Protection Agency

Council on
Policy

International Economic

Disapproval (Informally)
Disapproval {(Informally)
Defers to FEA (Informally)

Disapproval {(Informally)



Discussion

H.R. 4035 would extend the Emergency Petroleum Allocation
Act, FEA's basic authority to control the distribution and
prices of crude o0il and petroleum products,; for 4 additional
months to December 31, 1975, and amend that Act in several
respects. :

On July 17, under the terms of that Act, you sent to the
Congress a plan to raise the price of so-called "old"
domestic crude o©il by 3.3 percent a month for the next
30 months until it reaches a ceiling of $13.50 a barrel.

The enrolled bill contains two provisions directly counter

to the decontrol plan. One would have the effect of reducing
the price of currently uncontrolled oil (including so-called
"new," "released," and "stripper well" o0il} from the current
level of approximately $13.00 a barrel to the January 1975
price of $11.28 a barrel. The other would authorize the
President to increase the price of "old" oil (currently held
at $5.25 a barrel) by up to 50 cents without Congressional
review if justified by declines in field production and
increased costs of advanced recovery methods.

In addition, the enrolled bill would:

~- increase the time for Congressional review of
decontrol proposals to 20 days from the present
5 days and regquire that such proposals be
accompanied by Presidential findings and reports
. on anticipated economic impact;

-- provide a partial exemption for small refiners
from the purchase requirements of FEA's crude oil
entitlements program; and,

-- extend FEA's authority under the Energy Supply and
Environmental Coordination Act to require conversion
of powerplants from using oil and natural gas to
using coal (this authority expired on June 30, 19275.)

Althoagh the extension of coal conversion authorities was
requested by the Administration, the key energy agencies and
OMB agree that the bill should be vetoed because of the



conflict bhetween its o0il pricing provisions, which are more
significant, and the approach to price deregulation exemplified
by yvour July 17 plan.

The bill was passed in the House by 239-172 and in the Senate
57-40, in both cases less than the number needed to override
a veto. : :

We are working with the Federal Energy Administration to
prepare a veto message, which will be sent to you separately.

(Signed) James T. Lyna
Director

Enclosures




July- 21, 1975

Received from the White Hbdse a sealed envelope said
to contain H.R. h035, An Act ﬁo provide for more effective
congressional review of proposals to exempt petroleum products
from the Emergency Petroleum Allocation Act of 1973 and certain
proposed administrative actions which permit increases in the
price of domestic ecrude oil; and to provide for an interim

extension of certain expiring energy authorities, and a veto

2 Conans e

nmessage thereon.

Clerk of the House of Representatives
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FEDERAL ENERGY ADMINISTRATION
WASHINGTON, D.C. 20461

July 20, 1975

MEMORANDUM FOR THE PRESIDENT
FROM: FRANK G. ZARB

SUBJECT: VETO MESSAGE FFOR H.R. 4035

Attached is a draft copy of the veto message for H.R. 4035,
the Petroleum Price Review Act, which was enrolled by the
Congress on Friday. The speech writers and others are
standing by for any revisions you may suggest early Monday
morning.

I met last night with Congressmen Tim Wirth (D-Colo),

Joe Fisher (D-Va), Clarence Brown (R-Ohio), John Brademus
(D-Ind), Charles Wilson (D-Texas), and Robert Krueger
(D-Texas). We had a two hour discussion on general param-
eters for potential compromise. Nothing conclusive resulted
from that meeting. We agreed to meet again on Sunday evening
at 7 P.M.

I will report to vou the substance of the Sunday meeting

early Monday morning.
D/ PIES e o
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VETO MESSAGE
H.R. 4035

PETROLEUM PRICE REVIEW ACT

I am returning without my approval H.R. 4035, the
Petroleum Price Review Act, because it would increase
petroleum consumption, cut domestic production, increase
reliance on insecure petroleum imports and avoid the issue
of phasing out unwieldy price controls.

H.R. 4035 would go counter to the Nation's need to
conserve'energy and reduce dependence on imported oil.

It would increase petroleum imports by about 350,000
barrels -per day in 1977, compared to import levels under
my phased decontrol plan. It would even increase imports
by about 70,000 barrels per day over continuation of the
current sfstem of mandatory controls through 1977.

{ The proQisions in this bill to roll back the price of % F0Ry
5?3;;£f$ ;i;3;3£‘;ow controlled, to fepeal the "stripper
well" exempti%n from price controls and to establish a
threertier price system which would require even more
complex regq;%tions would be countefproductive to the
achievement oé energy independence.

The bili iioes cantain an Administration requested

provision which would continue the coal caonversion prooran
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Coordination Act expired June 30th, I urge rapid enactment
of a simple one year extension of these authorities.

Last Wednesday, July 16, I submitted to Congress a
compromise plan to phase out price controls on crude oil
over a thirty-month period. Coupled with administratively
imposed import. fees, this plan will reduce the Nation's
imports by 900,000 barrels per day by 1977. It will reduce
our vulnerability to another embargo by adding slightly over
1¢ per gallon to the price of all petroleum products by the
end of 1975 and seven cents by 1978.

If Congress acts on this compromise and on other Admin-
istration proposed energy taxes, including the "windfall
profits" tax and energy tax rebates to consumers, the burden

of decontrol will be shared fairly, and our economic recovery

will continue.
I veto H.R. 4035, because it increases our vulnerabix@;y
to unreliable sources of crude oil and does not deal with thé
need to phase-out rigid price and allocation controls enacted
during the embargo. I urge Congress not to disapprove my
administrative plan of gradual decontrol. If it is accepted,
I will accept a simple extension of price and allocation
aythorities. If decontrol is not accepted, I will have no _
choice bué to veto the simple six-month extension of these
thorities now being considered by Congress.
For- too "long, the Nation has been-without-an o :-'-.'-.";.:‘:Jalic-» 7
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TO THE HOUSE OF REPRESENTATIVES:

I am returning without my approval H.R. 4035, the
Petroleum Price Review Act, because it would increase
petroleum consumption, cut domestic production, increase
reliance on insecure petroleum imports and avoid the issue
of phasing out unwieldy price controls.

H.R. 4035 would go counter to the Nation's need to
conserve energy and reduce dependence on imported oil. It
would increase petroleum imports by about 350,000 barrels
per day in 1977, compared to import levels under my phased
decontrol plan. It would even increase imports by about
70,000 barrels per day over continuation of the current
system of mandatory controls through 1877.

The provisions in this bill to roll back the price of
domestic oil not now controlled, to repeal the “stripper well”
exemption from price controls and to establish a three-tier
price system which would require even more complex regulations
would be counterproductive to the achievement of energy
independence.

The bill does contain an Administration requeltedgi’

m

provision which would continue the coal conversion pro f

through December 31lst. Since coal conversion authorities
authorized last year in the Energy Supply and Environmental
Coordination Act expired June 30th, I urge rapid enactment
of a simple one year extension of these authorities. '

Last Wednesday, July 16, I submitted to Congress a .
compromisge plan to phase out price controls on crude oil °
over a thirty-month period. Coupled with administratively
imposed import fees, this plan will reduce the Nation's
imports by 900,000 barrels per day by 1977. It will reducsa
our vulnerability to another embargo by adding slightly

over one cent per gallon to the price of all petroleum

products by the end of 1975 and seven cents by 1978,
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If Congreas acts on this compromise and on other
Administration proposed energy taxes, including the
"windfall profits" tax and'energy tax rebates to consumers,
the burden of decontrol will be shared fairly, and our
economic recovery will continue.

I veto H.R. 4035, because it increases our vulnerability
to unreliable sources of crude oil and does not deal with
the need to phase~out rigid price and allocation controls
enacted during the embargo. I urge Congress not to disapprove
my administrative plan of gradual decontrol. If it is
accepted, I will accept a simple extension of price and
allocation authorities. 1If decontrol is not accepted, I will
have no choice but to veto the simple six-month extension
of these authorities now being considered by Congress.

For too long, the Nation has been without an energy
policy, and I cannot approve a drift into greater energy

dependence.

THE WHITE HOUSE,



H. R. 4035

Rinety-fourth Congress of the Wnited 5tatz5 of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday, the fourteenth day of January;
one thousand nine hundred and seventy-five

An Act

To provide for more effective congressional review of proposals to exempt
petroleum products from the Emergency Petroleum Allocation Act of 1973 and
certain proposed administrative actions which permit increases in the price of
domestic crude oil; and to provide for an interim extension of certain expiring
energy authorities.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may be
cited as the “Petroleum Pricing Review Act”.

FINDINGS AND PURPOSE

Skc. 2. (a) The Congress hereby finds that—

(1) the President’s State of the Union message announced his
intention to lift all price controls on domestic oil under the author-
ity of existing law ; and

(2) the removal of petroleum price controls would substan-
tially increase the price of crude oil and all petroleum products,
including gasoline, home heating oil, and residual fuel oil, thereby
creating major inflationary pressures throughout the economy.

(b) The purpose of this Act is to permit the Congress an oppor-
tunity to review and the right to disapprove any proposal to remove
existing price ceilings or to raise the price of domestic oil, and to pro-
vide for an interim extension of certain expiring energy authorities.

CONGRESSIONAL REVIEW OF CERTAIN ADMINISTRATIVE ACTIONS RELATING
TO PRICE AND ALLOCATION QONTROLS

Skc. 8. Section 4(g) (2) of the Emergency Petroleum Allocation Act
of 1978 is amended to read as follows:

“(2) (A) Subject to the requirements of this paragraph, the Presi-
dent may prescribe an amendment to the regulation under subsection
(a) exempting crude oil, residual fuel oil, or any refined petroleum
product from the provisions of such regulation as such provisions per-
tain to either (i) the allocation of amounts of any such oil or product,
or (ii) the specification of price or the manner for determining price
of any such oil or product.

“(B) The President shall transmit (i) any amendment (bearing
an identification number) to the regulation prescribed under subpara-
graph (A) of this paragraph, accompanied by a specific statement of
the President’s rationale for such amendment, and (ii) the matter
described in subsection (h) of this section, to both Houses of Congress
on the same day and to each House while it is in session. Such an
amendment may apply only to one oil or one product with respect
to either allocation or price and may provide for scheduled or phased
implementation.

“(C) (i) Such an amendment shall take effect on the date or dates
specified in such amendment, but not sooner than the end of the first
period of twenty calendar days of continuous session of Congress
(within the meaning of section 906(b) of title 5, United States Code)
after the date on which such amendment is transmitted to it; except
that such an amendment shall not take effect if, between the date of
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transmittal and the end of such twenty-day period, either House
passes a resolution of that House, the matter after the resolving clause

of which is as follows: ‘That the ———— does not favor the amend-
ment (numbered ——————) to the regulation under section 4(a) of
the Emergency Petroleum Allocation Act of 1973, transmitted to the
Congress %y the President on ——————— 19—, the first blank space

therein being filled with the name of the resolving House and the other
blank spaces therein being appropriately filled.

“(ii) Section 908 and sections 910 through 913 of title 5, United
States Code, shall apply to any resolution described in clause (i),
and for purposes of the consideration of a resolution under this para-
graph, the twenty calendar days specified in section 911 of title 5,
United States Code, shall be shortened to ten calendar days; any ref-
erence to a resolution under section 908 and section 910 through 913
of title 5, United States Code, shall be deemed a reference to a reso-
lution described in clause (i) ; and any reference to a reorganization
plan shall be deemed a reference to an amendment to which this
paragraph applies.”.

PRESIDENTIAL REPORT AND FINDINGS RESPECTING ACTIONS SUBJECT TO
CONGRESSIONAL REVIEW

Skc. 4. Section 4 of the Emergency Petroleum Allocation Act of
1973 is amended by adding at the end thereof the following new
subsection :

“(h) (1) Any amendment which the President transmits to the
Congress under subsection (g)(2) of this section shall be accom-
panied by a report, which includes his findings with respect to the
following matters:

“(A) the need for the proposed amendment;

“(B) the prices of imported and domestic crude oil, residual
fuel o1l, and refined petroleum products, and other tuels and
forms of emergy which are in fact anticipated to result from
such amendment;

“(C) the impact of such amendment upon domestic production
and consumption of crude oil, residual fuel oil, and refined petro-
leum products, and other fuels and forms of energy;

“(D) the impact of such amendment and of the resulting
prices of crude oil, residual fuel oil, and refined petroleum
products, and other fuels and forms of energy upon living costs,
employment and unemployment, and real incomes; and differen-
tial economic impacts among regions, socioeconomic groups, and
industrial sectors of the United States;

“(E) the impact of such amendment on competition in the
petroleum industry ; and

“(F) the anticipated effects, with respect to the considerations
in subparagraphs (C) and (D) of this paragraph, of reasonable
alternatives to such amendment. :

“(2) Inany judicial review of any provision of the regulation under
subsection (a), the reviewing court may not hold unlawful or set
aside any such provision solely on the basis that a ground for holding
unlawful or setting aside agency action specified in subparagraph (A),
(D), or (E) of section 706(2) of title 5, United States Code, applies
with respect to one or more of the findings required to be made by the
President under this subsection and transmitted to the Congress pur-
suant to subsection (g) (2) of this section.”. .
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OLD CRUDE OIL PRICE REGULATION, AND ENCOURAGEMENT OF SECONDARY
AND TERTIARY RECOVERY METHODS

Skc. 5. The Emergency Petrolenm Allocation Act of 1973 is amended
by adding at the end thereof the following new section :

“OLD CRUDE OIL PRICE REGULATION 3 AND ENCOURAGEMENT OF SECONDARY
AND TERTIARY RECOVERY METHODS

“Sec. 8. (a) Beginning on the date of enactment of this section,
except as provided in subsection (b) of this section, no amendment to
the regulation under section 4(a) which would have the effect of per-
mitting an increase in the national average price of old crude oil
above the January 1, 1975, base price may take effect except in accord-
ance with the provisions of section 4(g) (2).

“(b) Subsection (a) of this section dees not apply to any amend-
ment to the regulation under section 4(a) and such amendment may
take effect without regard to the provisions of section 4(g) (2), if—

“(1) the purpose of such amendment is to take into account
decline in field production or significant increases in the cost of
production of crude oil resulting from the use of secondary or
tertiary recovery methods, and

“(2) such amendment would not permit increases in the price
of old crude oil or any classification thereof so as to result in a
national average price of old crude oil which exceeds by more than
50 cents per barrel the January 1, 1975, base price.

“(c) For purposes of section 4(g), an amendment described in sub-
section (a) and to which subsection (b) does not apply shall be consid-
ered an amendment described in section 4(g) (2) (A) (i1).

“(d) No amendment described in subsection (a) which takes effect
after January 1, 197 5& am; prior to otil?)f date of eﬁa,ctglhe]mt oﬁathis fs&gg-
tion, mey remain in effect for a peri longer than thirt; safter
such date of enactment, and tﬁeﬂ President shall rescim’i agy such
amendment within such thirty-day period, unless such amendment is
transmitted to the Co within such thirty-day period for review
under the provisions of section 4(g) (2), in whicﬁ case such amend-
ment may continue in effect unless disapproved under the provisions
of section 4(g) (2).

“(e) For purposes of this section—

“(1) the term ‘old crude oil’ means old crude petroleum as
defined in section 212.72 of title 10, Code of Federal Regulations
(as in effect on January 1,1975) ; and

“(2) the term ‘January 1, 1975, base price’ means the national
average price of old crude oil as measured on January 1, 1975.”.

MAXIMUM PRICE FOR DOMESTIC CRUDE OIL

Sec. 6. The Emergency Petroleum Allocation ' Act of 1973, as
amended by section 5 of this Act, is further amended by adding at
the end thereof the following new section :
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“MAXTMUM PRICE FOR DOMESTIC CRUDE OIL

“Sec. 9. (a) (1) Not later than thirty days after the date of enact-
ment of this section, the President shall promulgate and put into effect
an amendment to the regulation under section 4%3,) , which amendment
shall specify a price or prices (or specify a manner for determining a
price or prices) for all crude oil produced in the United States
(including crude oil subject to section 4(e) (2) ) which is not old crude
oil, as defined in section 8(e) (1) of this Act.

“(2) The price or prices (or manner for determining price or
prices) for crude oil specified in the amendment under paragraph (2)
of this subsection shall not be, or result in, a price or prices for such
oil which are greater than the price or prices generally prevailing on
January 31, 1975, for crude oil subject to such amendment.

“(b) The President may thereafter amend the regulation under sec-
tion 4(a) with respect to such price or prices, except that no such
amendment to the regulation under section 4(a) which would have the
effect of permitting any increase in, or exemption from, the price or
prices (or manner for determining the price or prices) specified in
subsection (a) of this section may take effect except in accordance
with the provisions of section 4(g) (2).

“(c) For purposes of section 4(g), an amendment described in sub-
section (b) of this section shall be considered an amendment described
in section 4 (g) (2) (A) (ii).”.

ENTITLEMENTS

Sec. 7. (a) Section 4 of the Emergency Petroleum Allocation Act
of 1973, as amended by section 4 of this Act, is further amended by
adding at the end thereof the following :

“(1) Insofar as any regulation promulgated and made effective
under subsection (a) of this section shall require the purchase of
entitlements, or the payment of money through any other similar cash
transfer arrangement aimed at eguslizing the cost of crude oil to
domestic refiners, such regulation shall exempt from such requirement
the first 50,000 barrels per day of any refiner whose total refining
capacity (including the refining capacity of any person who controls,
is controlled by, or is under common control with such refiner) did not
exceed on January 1, 1975, 100,000 barrels per day; except that noth-
ing in this subsection shall be construed to restrict the right of any
small refiner (as defined in section 8(4) of this Act) to receive pay-
ments for entitlements or through any other similar cash transfer
arrangement.”.

(b) The amendment made by subsection (a) of this section shall
apply with respect to payments due on or after the last day of the
calendar month during which the date of enactment of this Act occurs.

INTERIM EXTENSION OF EXPIRING ENERGY AUTHORITIES

Skc. 8. (a) Section 4(g) (1) of the Emergency Petroleum Allocation
Act of 1973 is amended by striking out “August 31, 1975” whenever it
appears and inserting in lieu thereof “December 31, 1975”,
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(b) Section 2(f) (1) of the Energy Supply and Environmental
Coordination Act of 1974 is amended by striking out “June 30, 1975”
and inserting in lieu thereof “December 31, 1975”,

(c)_Section 11(g)(2) of the Energy Supply and Environmental
Coordination Act of 1974 is amended by striking out “June 30, 1975”
whenever it appears and inserting in lieu thereof “December 31, 1975”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.




94t Congress | HOUSE OF REPRESENTATIVES RreporT
1st Session No. 94-65

CONGRESSIONAL REVIEW OF PREBIDENTIAL DECI-
SIONS TO REMOVE EXISTING ALLOCATION AND PRIC-
ING CONTROLS OF PETROLEUM PRODUCTS

MagcH 14, 1975.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Staceers, from the Committee on Interstate and Foreign
Commerce, submitted the following

REPORT
together with

MINORITY VIEWS

[To accompany H.R. 4035]

The Committés on Interstate and Foreign Commerce, to whom
was referred the bill (HL.R. 4085) to pro#idé for more effective con-
gressional review of administrative actions which exempt petrgleum
products from the Emergency Petroleum Allocation Act of 1973, or
which result in a major increase in the price of domestic crude oil;
and to provide for an interim extension of certain expiring energy
authorities, having considered the same, report favorably thereon
with amendments and recommend that the bill as amended do pass.

The amendments are as follows:

Strike out all after the enactihg clause and insert in lieu thereof
the following:

CONGRESSIONAL REVIEW OF CERTAIN ADMINISTRATIVE ACTIONS UNDER THE
EMERGENCY PETROLEUM ALLOCATION ACT OF 1973

SecTioN 1. (2) Section 4 of the Emergency Petrolenm Allocation Act of 1973
is amended by adding at the end thereof the following new subsection :

“(h) (1) (A) Beginning on the date of enactment of this subsection, except
as provided in subparagraph (B) of this paragraph, no amendment to the regu-
lation under subsection (a) which would have the effect of permitting an
increase in the national average price of old crude oil above the January 1,
1975, base price may take effect except in accordance with the provisions of sub-
section (g) (2) of this section.

“(B) Subparagraph (A) of this paragraph does not apply to any amendment
to the regulation under subsection (a) and such amendment may take effect
without regard to the provisions of subsection (g) (2) of this section, %_C =

(% -
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©4¢i). the purpose of such amendment is to take into accotmt decline in
ﬂelé ;n-oduction or significant increases in' the cost of productien of erude
oil resulting from the use of secondary or tertiary recovery metheds, and
“(il) such amendment would not permit increases in the price of ola
crude oil or any classification thereof 8o 'as to result in a national average
price of old crude oil which exceeds by more than 50 cents per barrel the
uary 1, 1975, base price.: | - e . ‘

: ({)’%‘qi— ‘purposes of subsection (g) (2) of this section, sn amendment deseribdd
in!paragrapi (L) (A) of this subsection and to which 'paragraph (1) (B) does
not apply shall be considered an amendment described. in. subsection (g) (2)
(A) (ii) of this section.

“(3) No amendment described in subparagraph (1) (A) which takes effect
after January 1, 1975, and prior to the date of enactment of this subsection, may
remain in effect for a period of toz:lger'th:m ut]ilxirty' dg.ys aftei- ls;lzch d:}lt%h (;fteng;t-

t and the President shall rescind any sucuh amendment within, suc rty-day
'&e;-l‘:b@,‘untlgss such agne_nqaﬁlil' t is tran_ﬁyrhitted to the Congress within such thirty-
day period for review under the provisions of subsetcion '(g) (2) of this section,
in which case such amendment may continue in effect unless disapproved under
the provisions of subsection (g) (2)."

“(4) For purposes of this section—

“(A) the term ‘old crude oil’ means old crude Eetx;olenm as defined pur-

‘guant to’'tHe Pegumlation undbr subsection (#) in Heetion’212.72 of title 10,

Code of Federal Regulations (as in effect on Janupary 1, 1975) ; and

“(B) the term ‘January 1, 1975, base price, means the national average

price of old crude oil as measured on January 1, 1975.”.

(b) Section 4(g) (2) of the Emergency Petiroleum Allocation Act of 1973 is
amended to read as follows :

“(2) (A) Subject to the requirements of this paragraph, the President muy
prescribe an amendment to the fegulation ‘under subsection (a) exempting crude
oil, residual fuel oil, or any refined petroleum product from the provisions of
such regulation as such provisions pertain to either (i) the allocation of amounts
of any such oil or product; dr (i) the specification of price or the manner for
determining price of any such oil or product.

“(B) The President shal} transmit {1).any amendment (bearing an identifica-
tion number) to the regulation prescribed under subparagraph (A) of this para-
graph, accompanied by a specific statement of the President’s rationale for such
améndment, and (ii).the matter deseribred in subsection (i) of this seetioll, to
both Houses of Congress on the same day and to each House while it is in session.
Such an amendment may apply only to one oil or one product with respect to
either ﬁt:’)llbcation or price gnd may provide for scheduled or phased imple-
mentation.

. “(€) (1) Buch an amendment shall take effect on the date or dates specified
in.such amendment, but not sooner than the end of the first peried of fifteen
calendar days of continuous session of Congress (within the meaning of section
806(b) of title 5, United States Code) after the date on which such amendment
is transmitted to it} except that such an amendment shall not take effect if,
between the date of transmittal and the end of such fifteen-day period, either
House passes a resolution of that House, the matter after the resolving clause
of which is as follows: ‘That the does not favor the amendment (num-
bered ———— ) to the regulation under subsection (a) of the Emergency
Petroleum Allocation Act of 1973, transmitted to the Congress by the President
on ' , 19, the first blank space therein being filled with the name
of the resolving House and the other blank spaces therein being appropriately
filled.

“(i1) Section 908 and sections 910 through 913 of title.5, United States Code,
shall apply to any resolution described in clause (i), and for pu es of the
consideration of a resolution under this paragraph, the twenty calendar days
specified in section 911 of title 5, United States Code, shall be shortened to five
calendar days, any reference to a resolution under section 908 and sections 910
throigh 918 of title 5, United States Code, shall be deemed a reference to a
resolution described in clause (i), and any reférence to a reorganization plan
shall be deemed a reference to an amendment to which this paragraph applies.”
= {¢) Section 4 of the Emergency Petroleum Allocation Act of 1973 (as amended
by subsections (a) and (b) of this section) is further amended by adding at the
end thereof the following new subsection :

-~
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“(1y(1) The President shall support any proposed amendment to the regulation
under subsection (a) which is transmitted te the Congress under subsection
(g) (2) of this section with a finding that such amendment is consistent with the
attainment of the objectives specified in subsection (b) and in the case of—

“(A) any proposed exemption of an oil or product pursuant to subsectiomn

(g) (2) (A) (i), with a finding that such oil or product is no longer in short:
supply and that exempting such oil or product will not have an adverse
impact on the supply of any other oil or product subject to this Act, and

“(B) any proposed exemption of an oil or product pursuant to subsection

(g) (2) (A) (ii), with a finding that competition and market forces are ade-
quate to protect industrial and individual consumers from price gouging
and to assure that prices of such oil or product will be just and reasonable.

“(2) In the case of an amendment described in subsection (g) (2) (A) (i1)
of this subsection which would have the effect of permitting an increase in the
price of old crude oil, the President shall, in addition to the findings required
iunder paragraph (1) of this subsection, support any such amendment with find-

ngs that—

“(A) such increase is a necessary factor in producers to meet financial
needs for sustained or increased domestic production of crude oil, and

“(B) such sustained or increased domestic production of crude oil would
not otherwise occur but for such increase in price.

The President shall also report to the Congress at that time on the availability
of materials and services necessary for domestic oil exploration and production
of crude oil and give his assessment of the marginal increase in domestic pro-
duction of crude oil, by year for the succeeding five-year period, which he pro-
Jjects as occurring as a result of such price increase.

“(3) Any amendment which the President transmits to the Congress under
subsection (g) (2) of this section shall be accompanied—

“(A) by a statement of the President’s views as to the potential economic
impacts (if any) of such amendment, which, where practicable, shall in-
clude his views as to—

“(i) the State and regional impacts of such amendment (including
effects on governmental units),

“(ii) the effects of such amendment on the availability of consumer
goods and services; the gross national product ; competition ; small busi-
ness; and the supply and availability of energy resources for use as
fuel or as feedstock for industry ; and :

“(ili) the effects on employment and consumer prices; and

“(B) in the case of an amendment described in subsection (g) (2) (A) (ii)
of this section, by an analysis of the effects of such amendment on the rate
of unemployment for the United States, and the consumer price index for
the United States.

“(4) In any judicial review of any provision of the regulation under subsec:
tion (a), the reviewing court may not hold unlawful or set aside any such pro-
vision solely on the basis that a grounds for holding unlawful or setting aside
agency action specified in subparagraph (A), (D), or (E) of section 706 (2) of
title 5, United States Code, applies with respect to one or more of the findings
or views required to be made by the President under this subsection and sub-
mitted to the Congress pursuant to subsection (g) (2)(B) of this section.”

INTERIM EXTENSION OF EXPIRING ENERGY AUTHORITIES

Sec. 2. (a) Section 4(g) (1) of the Emergency Petroleum Allocation Act of
1973 is amended by striking out “August 81, 1975” whenever it appears and in-
serting in lieu thereof “December 81, 1975”.

(b) Section 2(f) (1) of the Energy Supply and Environmental Coordination
Act of 1974 is amended by striking out “June 30, 1975” and inserting in lieu
thereof “December 31, 1975,

(c) Section 11(g) (2) of the Energy Supply and Environmental Coordination
Act of 1974 is amended by striking out “June 30, 1975” whenever it appears
and inserting in lieu thereof “December 31, 1975,

Amend the title so as to read: “A bill to provide for more effective congres-
sional review of proposals to exempt petroleum products from the Emergency
Petroleum Allocation Act of 1978 and certain proposed administrative actions
which permit increases in the price of domestic crude oil; and to provide for
interim extension of certain expiring energy authorities.”




PurposE oF THE LEGISLATION

The principal objective of this bill is to provide a more efficient
mechanism for Congressional review of Presidential proposals to
exempt petroleum and its products from the allocation or pricing con-
trols currently in effect under the Emergency Petroleum Allocation
Act of 1973 (the Allocation Act).

BiLrn SuMMARY

This bill would expand from 5 to 15 days the Congressional review
pracedure contained in the Allocation Act; incor te by reference
certain expediting procedures so as to permit either House of the Con-
gress to act within the 15-day period with respect to a proposed re-
moval of allocation or price controls; and, require the President to
submit a supporting analysis in justification of any proposed action
to decontrol prices or remove a product from the program. Section I
of the bill would insert a new sugsection in the Emergency Petroleum
Allocation Act to require Congressional review with an opportunity to
disapprove any Presidential decision which proposes to permit the
price of “old 011” to increase above its national average price of $5.25,

This bill would also extend certain expiring energy authorities.
The Allocation Act would be extended an a(fditional four months from
August 31 to December 31, 1975 ; the authority to issue coal conversion
orders under the Energy Supply and Environmental Coordination
Act and the authority to gatier energy data under that Act—both
scheduled to terminate on June 30, 1975—are to be extended until
December 81,1975.

BACKGROUND

On January 15, 1975, the President used the occasion of his State of
the Union address to the Congress to outline a number of legislative
and administrative proposals which he considered to be essential
in%‘redients of a comprehensive and cohesive energy policy. In the
following weeks, these proposals took legislative form. And, on Feb-
ruary 4, 1975, the President’s omnibus energy bill—The Energy In-
dependence Act of 1975—was assigned to committee. Nine of the 13
separate titles of this comprehensive package were assigned to the
Committee on Interstate and Foreign Commerce.

In this Congress, our committee has formed a new Subcommittee on
Energy and Power in order to give focus to our decisionmaking respon-
sibilities on energy policy matters. Since its creation, this subcommittee
has heen engaged in intensive (and virtually continuous) hearings to
gain an undrestanding of the dimensions of this Nation’s energy diffi-
culties and to give focus to legislative deliberations. Already the sub-
committeg has compiled a le; 'g;a.tive record of several thousand pages.
Similarly, this committee’s Subcommittee on Public Health and the
Environment has moved with dispatch to expedite consideration of

(5)
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energy-related proposals to revise our environmental laws. This com-
mittee recognizes the full measure of its responsibility to move ex-
peditiously to the development of a cehesive, comprehensive, and ra-
tional energy program at the earliest possible date. We will devote
our full capacities to that task. Yet, while we intend to act with a
sense of urgencme must reserve an opportunity for reasoned analysis
and decisionmaking, ' . !

The cominittée views with considerable digquiet prenmouncements
by the President that he intends to move forward ¢o'implement those
aspécts of his program for which he claims administrative authority
without awaiting énactment of their legislative complements. The
President’s unilateral action to impose import fees on imported crude
oil has already precipitated an unfortunate confrontation between the
Congress and the Executivé. Even of greater potential concern, the
President appears to remain committed to a plan to lift domestic.price
ceilings on old crude oil by May 1, 1975. Witnesses testifying on behalf
of the President before this committee’s Subcommittee on Energy and
Power confirmed that it was the President’s intention to move forward
on a proposal to décontrol old crude oil without awaiting enactment
of the windfall profits tax or any other aspects of the Administration’s
legislative energy and economic program.

" The President and his spokesmen have repeatedly—and accurately—
stited that the administration’s pz;%)osals constitute an interrelated
strategy for coping with this nation’s energy and economic ills. The
Congress has been admonished not to move on a piecemeal basis. As
Federal Energy Administrator Frank Zarb has put it: “There is no

jecemneal pxjo%mm which can provide the balance that is required.”
%_bis caution should apply with equal force to sfay any further uni-
Tateral action on the part of the Presidént, > .

The (longress is clearly, committed to early decisionmaking. The
leadership in both the House and the Sénate committed their respec-
tive policy advisory structures to an unprecedented effort to devise a
joint congressional response to the President’s program. In the House,
this committee and the Committee on Ways and Means are engaged
in parpllel analyses of legislation within our respective jurisdictions
with the avowed intention of bringing legislation to the floor of the
Honuse by late April to he melded into a comprehensive legislative
package. We are.confident that the President and the Qongress can
and will work together to develop a rational energy policy. The com-
mittee sees hopeful signs that the President, having established the
need for expeditious action on the.part of the €@ongress, is willing to
work with the appropriate jurisdictiomal committees in a positive and
constructive manner.

Economic ANDp INFLATIONARY IMPACTE OF THE PRESIENT’S PROGRAM

From the moment of its initial announcement, the President’s pro-
gram has generated considerable discussion of its economic and infla-
tienary impacts; The energy aspects of the administration’s overall
program were designed to have a neutral effect upon the economy. In
other words, it was the administration’s intention to put back into
the economy through a series of tax rebates and adjustments to the
tax code all of the money which was to be extracted from the economy
by new energy taxes. Thus, the undérlying arithmetic and supporting
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analyses submitted by the administration estimate the cost of the total

energy package to be about $30 billion, exactly equal to the amount

which ,w-ou_ld-%e, returned to the economy in the form of tax cuts and

rebates. Administration analysts admit to an inflationary impact from

the energy .package of a one-time increase in the consumer price indgx

of approximately 2 percent. And all of this is to be coupled with a pro-

posed rebate of $16 billion on 1974 taxes which is expected by the.
President to provide a sufficient stimulus to bring this nation out of

its economic spiral,

Great debate surrounds these analyses. The importance of the con-
troversy cannot be overstated beegause 1f the economic measure is wrong,
the program will not accomiplishjits goals. And if the margin of error
is consideraple, wholly unintended effects would occur with dire conse-
quences for our economy. FOLLE

Consider far example, the analysis prepared by the Iibrary of Con-
gress Congressional Research Service which 1s appended to thisreport,
at page 23. That analysis estimates the cost of the energy. package
at $50.3 billion, a figure which if correct would more than wipe out
the $16 billion rebate intended to stimulate the economy. The overall
impact would devastate any hopes for economic recovery and could
produce an additional half-million to six hundred thousand
unemployed,

In micrpeconomic terms, the potential for adverse effect is more dis-
cernable and even more disconcerting. For example, the fertilizer insti-
tute has estimated that the President’s energy program would add
dirget additional costs to the manufacturer of fertilizer of $240.7 mil-
lion and add $600 to $800 million to the farmers’ fuel bill. This coupled
with certain ripple effects in the cost of rail transport and herbicide
and pesticide production would add greatly to the food bill of this
nation, or in the altermagive, result in a considerable reduction in food
production. The collusion of energy policy with our national commit-
ment to growth of agwicultural production was apparently not per-
ceived in the development of the administration plan. Administration
witnesses #dvised the commitee that they are now considering various
proposals to provide relief for the farm community. Also, the commer-
cial airlines submitted testimony té the committee demonstrating that
the energy package would have exbremely dire conseqtences for that
industry. Po'illustrate, if domestic commereial carriers attempted to
absorb the added fuel costs which would result from the President!s
program without a fare increasd, this could only be done by running
at a load factor of 65 percent. But this would necessitate a reduction
by 25 petcent of capacity, the gnounding of between 450 and 500 air-
craft, and the furloughing of between 45,000 and 50,000 airline em-
ployees. If, on the other hand, the airlines attempted to deal with the
problem by raising fares, the amount of the needed increase would
depend upon the reduction in capacity that was tolerable from a public
service standpoint. At a 15 percent rate increase, capacity would have
to be cut by approximately 11 percent, aircraft grounded would total
250 to 275, and from 25,000 to 30,000 employees would have to be fur-
loughed. Here, as in the case of the farmers, Administration repre-
sentatives are meeting with the airlines to discuss proposals for grant-

ing relief to this industry. !
The committee is not prepared to conclude at this point that the
Administration’s estimates of economic and inflationary impact are
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faulty. Indeed, the Federal Energy Administration has reviewed the
analysis prepared by the Libary of Congress Congressional Research
Service and remains unshaken in its belief that it has correctly valued
the program.’ It is sufficient to make the point that it is ecritically
importapt that the Congress have a firm understanding of the eco-
nomic consequetices of policies to which it is being asked to accede.
Ouprs is an extremely complex and sophisticated economic system. We
must take the economic measure of any attempt to reshape market
mechanisms either as a result of imposing additional governmental
controls or withdrawing existing ones. Wit

For this reason, the committee has determined that the existing
echanisin for review of Presidential pro s to exempt petroleum
produets from existing controls under the Eime¥gency Petroleum Allo-
cation Act is ingdequate for our purpose for it eontemplates that the
Congress would act within the impossibily short period of 5 legislative
days and that the Congress ‘would do so without the assurance that it
would have before it any statement or analysis of the potential impact
of a Presidential decision to remove allocation and pricing controls.
Thus, the bill reported by your commitee proposes to extend the 5-day
review period to 15 days and incorporate by reference certain expedit-
ing procedures which have, in the past, been demonstrated to be both
necessary and workable in facilitating congressional review of Presi-
dential decisions under the Reorganization Acts. Greater specificity
is called for on the part of the President in defining the justification
for any proposed withdrawal of allocation and pricing controls and—
most significantly—the President is called upon to accompany any
decision to decontrol prices with a detailed analysis of the effect of
siich action on consumer prices and the rate of unemployment.

DecontrOL oF “Orp Om”

The Emergency Petroleum Allocation Act 2 was enacted in Novem-
ber, 1973 against a backgn)und of severe shortage of cride oil and its
produets. A number of circumstances—deriving from both misdi-
rected governmental policy and a change in economic conditions—
combined to produce substantial dislocation in the regional avail-
ability of petroleum products and exerted severe pressures on the
competitive position of marketers and refiners who were not affiliated
with or themselves produgers of crude oil. Various voluntary alloca-
tion programs were tried and failed. And as the supply situation
worsened, hundreds of independent: distributors and retailers were
forced out of the marketplace. This situation beeame suddenly exacer-
bated with the imposition of the Arab oil embargo in October follow-
ing the outbreak of war in the Mideast. { Y

The principal aime of the act were to meet the nation’s priority
petroleum needs, to distribute the remaining available products equi-
tably, and at equitable prices, and to accomplish these objectives in
ways that would preserve the competitive viability of the independent
segments of the industry. The committee believes that there is fairly
general agreement that the act was a necessary and useful instrument

1 The FEA comparison of estimates can be found in Appendix I of this report.
2 The complete text of the Allocation Act is printed as Appendix II fer convenlent
reference.
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for getting this Natidn through the sustained period of critical short-
age resulting from the Arab ¢il embargo with minimum adverse result.

At the time of the passage of the Emergency Petroleum Allocation
Act, price control authority over the petroleum industry and the rest
of the economy as well was exercised by the Cost of Laving Council,
which had discretionary price and allocation authority pursuant to
the Economic Stabilization Act of 1970. Upon enactment of the Allo-
cation Act, the President directed the Cost of Living Council to dele-
gate pricing authority with respect to petroleum products to the newly
created Federal Energy Office which was then charged with the admin-
istration of petroleum pri¢ing and allocation authority.

The Economic Stabilization Act has since expired and the Alloca-
tion Act now constitutes the only Federal authority for the control of
petroleum prices. The current price regulatory system finds its roots
in the regulations preseribed by the Cost of Living Council in August
of 1973 during the so-called “Phase IV” sector-by-sector approach to
economic controls. These regulations provided (and their successor
regulations still provide) for classification of domestically praduced
crude oil into “old” and “new” desi ‘gnations.

Regulations, thus, establish a “two-tier pricing system” which im-
poses a price ceiling on that classification of erude oil which is denomi-
nated as “old oil” while allowing other classifications to sell at the
market.® Under the terms of the exigting regulation, old oil (that is,
eil from properties producing at, or less than, their 1972 levels) is
controlled at the price which prevailed in the field on May 15, 1973,
plus an additionaf)$1.35 per barrel. This formula results in a national
average price for such oil of about $5.25 per barrel. p

At present, “old oil” constitutes approximately 66 percent of
domestic %)roduction or 5.16 million barrels a day. The remaining 33
percent of demestic production which is not price-regulated sells on a
national average basis at $11 Eer barrel. Federal Energy Administra-
tion analysts estimate that if the ceiling price is lifted, as the President
proposes, the price of “old 0il” will rise tq a market clgaring price of
$11 per barrel—a $5.75-per-barrel increash. The administration pre-
jects & $13.1 billion increase in direct costs of erude oil will result from
withdrawing the current ceiling price on gld oil. This figure assumes
no secondary cost or ripple effects—which some economists argue would
be on a factor of 1.5 to 2.

A number of the members of your committee hold the opinion that
the economy is simply too weak to withstand an inflationary surge
of this magnitude. Iz'xdeed. ecomomists testifying before this com-
mittee’s Subcommittee on Energy and Power as well as those who
appeared before the Ways and Means Committee and the Joint Eco-
nomic Committee were virtually unanimous in advising against pregip-
itous decontrol of old oil prices. While testimony differed as to t]I‘l)e
wisdom of an ultimate move to a so-called “free market” pricing sys-
tem, no one stepped forward to defend a Presidential decision to de-
control in advance of congressienal action on windfall profits taxes
or other aspects of the economic and energy program.

2 On February 18, the Temporary Court of Appeals of the United States in a deélslon re
Consumers Union v. Sawhill, held that, by permitting the price of new crude oil to float at
free markgt levels, the regulations failed to satlsfly the requirements of the Allocation Act.
The court’'s decision is printed in Appendix III. The United States has petitioned for
rehearing before the Temporary Emergency Court of Appeals, en band.

H. Rept. 65, 94-1——2
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Otestioning during the subcommittee’s hearing revealed that the
ad(r%llilielisstratib%l has nglade no analysis of the impact whm_hl lsﬂl‘lkely
to result from the decontrol of old oil should 1t occur uéha vince
of a windfall profits tax, the requested tax rebate, or t?h er bscom-

onents of the program to restore economic vxtghty._.;[n - e:-ia; de?ﬁe
of such analyses, subcommittee Chairman John D. Dinge aste te
econtomic consulting firm, Chase Econometric Assomatlon,{; : nct., é)
develop af econgmetric analysis of the effects on gampg(,)y‘men_',- ot
and , prices should the President follow this coursé! of ac{:{mxﬁﬁ o
Chase projections are attached to this report as apptndiiié o r?x d{;
stated, they, indicate that if the President' had decontrolled o k(): G
oil on A’i)rii 1 (s he originally proposed) and levied a $3 per ftr 4
imporﬁ tarifi—allin the absence of a windfall profits tax and a retu 3
{0 the economy of the receipts from that tax—the ug_employmeng 2 ;
for 1976 would inctease by almost 1 percentage point, from 8 odd.'
percent. In other words, the potential is for as many as 700,000 5:1 . ii
tional unemployed. If the Congress succeeded in enacting a W}(n 31
profits tax but did not complete its task until October 1,119. 5,1 . e
Increase in unemployment was projected to be 0.6 or about 14 Hﬁ t10_1;
additional unemployed. This estimate may be modified somewhat 1
the windfall profits tax was made retroactive to the first of thglye(air.

But the point is that the economic impact varies considerak 3(71 5 %i
pending upon the timing of legislative enactment of the wmd at
proﬁts tax and the tax rebate mechanisms. It 18 especially prudent,
therefore, for the Congress to equip itself with an improved rev1}$VZ
mechanism of any Presidential decision to decontrol old oil so t at
we may examine the proposal in light of the circumstances extant a
that time and with a better undertanding of the economic conse-
quences ol : d r

ould be emphasized in this report, that the committee does n
nog s}iu'port to pl;ss on the wisdom of the President’s proposal to
withdraw from continued price regulation of old oil. This bill ‘does
not bar that action, but njerely expands on and makes more efficient
the cqngressiohal review mechanism in the Allocation Act. 5

One aspect of the comthittee’s effort to approve the mechan}sm as
been the addition of the requirement that the President support any
proposal to decontrol oil prices with findings that 1ncreg,s_ed prices are

a necessary factor in enabling producers to meet financial needs fo(ll'
sustained or increased production of crude oil and that such sustaine
or marginal additions to productiom would not dtherwise ocour. It is
to be recalled that in November, 1978, Presideat Nixon | ermitted an
across-the-board increase of $1 per barrel for old oil production with-
out any supporting analysis that the increase was necessary to obtain
additions to supply. It is the committee’s belief that the consumer, at
the very minimum, should be assured, if he is asked to pay yet higher
and higher prices for energy, that he is at least bargaining for the
maintenancé of or additions to supply.'We in the Congress should not
be in the position of dontinually granting “induceghents.” The eonsumer
should have some measure of insurance that additional production
will be forthcoming.
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OversigaT Prnpines. ANp RecoMmENDaTIONS 1IN Conmecrioy WitH
THE INTERIM EXTENSION OF CERTAIN ExPIRING ENERGY A UTHORITIES

As noted in the background section of this report, the committee is
devoting its full capacities to the task of developing a comiprehensive
energy program. While proceeding on a schedule which coliténiplates
bringing legislation to the floor of the House by mid or late April, it'is
patently clear that several additional weeks thereafter will be required
to resolve our differences with the Senate and fashion final legislation,
Two important authorities under the Energy Supply and Environ-
mental- Coordination Act are scheduled to terminhte on June 30,
1975, unless extended. The first of these is the authority to compel
utilities and other major fuel burning installations with the capacity
to burn coal to switch off of petroleum and natiiral gas. The admin-
istration has asked that this so-called ‘¢odl conversion” authority be
extended, The committee sees no reason to await the development of a
comprehensive energy program before making a decision on the coal
conversion order granting authority. Clearly this is an ongoing and
needed program which has suffered somewhat in the startup stage
from various administrative difficulties. It is now prepared to'move
ahead and it should be permitted to do so. Thus, the comimittee
considers it appropriate to extend at this time the coal conversion
authority contained in section 2 of the Energy Supply and Environ-
mental Coordination Act for an additional six months until Decem-
ber 31, 1975. 1

Similarly, the energy data gathering authorities contained in that
act should be extended through December 81, 1975. Quite clearly the
need for energy data collection and certification is going to be with us
for some time. Only the committee’s desire to conduct detailed oversight
hearings into the administration of this authority and the vigor (or
lack thereof) of the Federal Energy Administration’s efforts to
develop verifiable and complete information, dissuade the committee
from recommending an even longer extension.

This bill would also extend the Emergency Petroleum Allocation
Act of 1973 for an additional 4 months until December 81, 1975, The
administration has advised us that the Federal Energy Administration
has underway an extension examination of the Emergency Petroleum
Allocation Act and the current mandatory allocation program. It is
the administration’s position that we cannot usefully consider what
continuing allocation authority is necessary until we have before us
the detail of the national energy program upon which the Président
and the Congress reach agreement. I1f the committee were to adopt the
administration’s seenario, time would not permit the careful. con-
sideration and examination needed to address the allocation ques-
tion prier to the termination date of August 31, 1975. Here to, the
committee thought it wise to provide a margin of safety so as to assure
the Congress an opportunity to consider the highly complex and

controversial questions which attend removal of allocation controls.

A 4-month extension was thought adequate for that purpose.

CoMmrrTee CONSIDERATION

To gain an understanding of the dimension of our energy diff "
the committee’s newly formed Subcommittee on Energy and Rdwer
conducted an intense review of the President’s energy proposa

-
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both their legislative and administrative components. This review was
conducted in 4 days of hearings beginning on February 17 in which
approximately 45 witnesses appeared before the subcommittee. An
attempt was made to take the economic measure of the President’s
program in macro- and microeconomic terms. Witnesses included econ-
omists, representatives of utilities, all aspects of transportation, the
petrochemical industry, farmers, marketers, producers, and consumers.

The week before the hearings commenced, subcommittee Chairman
John D. Dingell introduced H.R. 2991, a bill which proposed to stay
the President’s hand for 90 days to prevent the decontrol of old o1l
pending congressional deliberations on the full package of legislative
proposals submitted by the President. This bill had been readied to act
in tandem with t he proposal to suspend import fees.

As was announced. in the beginning of the hearings, inquiry was
directed throughout the week to the question of whether the Congress
should prevent the President from acting unilaterally without await-
ing congressional action on the comprehensive energy plan. Witnesses
were nearly unanimous in the opinion that the President’s proposal to
decontrol oil by April 1 in advance of congressional action on other
aspects of his program was ill-advised. Even administration witnesses
stressed that the energy and economic program are inseparable and
that piecemeal implementation should be avoided.

The subcommittee met the following week for the purpose of mark-
ing up H.R. 2991. Believing that the administration wished com-
promise and to avoid further oonfrontation, the subcommittee de-
termined to abandon the effort to stay the President’s hand for 90
days and instead reported a clean bill whose principal purposes were
to improve the congressional mechanism for review of Presidential
proposals to exempt petroleum products from allocation or pricing
controls and to extend on an interim basis certain expiring energy au-
thorities so as to permit an opportunity for the reasoned and orderly
analysis of the President’s program and various legislative alternatives
to it, With some perfecting amendments, the substitute was reported
by the committee as a clean bill, H.R. 4035, and introduced by Mr.
Wirth and a majority of the subcommittee’s members. On Tuesday,
March 4, the fu%l Committee on Interstate and Foreign Commerce
met for purpose of considering the subcommittee’s reported bill, H.R.
4035. With some further amendment, this bill was ordered favorably

reported to the House by voice vote, a quorum of the committee being

present.
INFLATIONARY IMPACT STATEMENT

For purposes of considering the impact of this bill upon inflation,
the bill may be segmented into four parts:

1. Extension of the Emergencyli’etroleum Allocation Act from
August 31 to December 31,1975;

9. Extension of the Coal Conversion Authority of the Energy
Supply and Environmental Coordination Act from June 30 to
December 81, 19753 -

3. Extension of the Reporting and Information Gathering Pro-
visions of the Energy Supply 4nd Environmental Coordination
Act from June 30 to December 31, 1975;

"
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4. Modification of Section 4(g) of the Emergency Petroleum
Allpcation Act and previsjons for creating expe&i}t},ed review pro-
cedures for consideration of submissions from the

Section 4(g).

resident under

1. EXTENSION OF THE EMERGENCY PETROLEUM ALLOCATION ACT FROM
AUGUST 31 TO DECEMBER 31, 1975

This action produces the most direct inflationary impact of this bill.
The impact results from the impact of the 4 month extension upon the
Federal Energy Administration’s budget. The proposed fiscal year
1976 budget of the FEA contains a net decrease of $14 million. This
represents a reduction in staff of 1410 positions as a result of the
termination of the Emergency Petroleum Alloeation Act.

FEA has informed the committee that a 4 month extension of the
Emergency Petroleum Allocation Act from August 31, 1975, to De-
cember 31, 1975, would necessitate the delay in termination of 1,410
positions until expiration of the allocation authority on December 31.
The continuation of these positions for the 4 month period represents
117 man years per month or 468 man years over the 4 month period.
The Federal Energy Administration estimates that salaries, benefits
travel, etc., equals $18,000 per man year, and thus the 4 month exten-
sion weuld require additional appropriations of $8.4 million.

This extension will nonetheless result in an annualized decrease in
she FEA budget of $5.6 million from the previous fiscal year. There-
fore, by comparison with previous Government spending a net budget
reduction in fiscal year 1976 still results. Termination of the Allocation
Act authority on December 31, 1975 does not result in an addition to
the rate of inflation by comparison with 1974. It may be contended
that the extension does result in increasing Government spending of
$8.4 millien above the projected budget for fiscal year 1976 and, there-
fore, the extension would add to inflation by comparison with wilat the
rate would be absent extension of the Allocation Act and absent the
additional $8.4 million in Gevernmental spending. This increase in
f}gﬁ?ﬁgf Ir&gst 'bleBcogs1c11;ere<(ii mi;ninlalal, however, by comparison with

L hex eral Bu ana overall econ i
PR it sfgn o s omy and therefore the infla-

2. EXTENSION OF THE COAL CONVERSION AUTHORITY OF THE ENERGY

SUPPLY AND ENVIRONMENTAL COORDINATION
ACT FROM J
DECEMBER 31, 1975 RO

This action has a net deflationary im
pact. The FEA budget re

for fiscal year 1976 contemplated extension of the coal %onveg:i%i;
authority beyond its expiration en June 80, 1975. Therefore, a supple-
ﬂexggi alﬁop:mtha .requels)t will not be necessitated and no increase

ernment spending above the level of th i
coxgg_x?plt.ted ‘ai a result of this extension. R i

ilization of existing power by FEA should result in th i

(l)sftsolr)ne _facﬂl%es to coal. To the extent that coal is a cheangofiﬁrs:log
Btu basis, such conversion will reduce cost of i i
ities and result in a deflationary impact. 23 S S
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3, EXTENSION OF THE REPORTING AND INFORMATION GATHERING PROVI-
SIONS OF THE ENERGY SUPPLY AND ENVIRONMENTAL COORDINATION ACT
FROM JUNE 30 TO DECEMBER 31, 1975

The extension of the reporting and energy data gathering authority
of the Energy Supply and Environmental Coordination Act will pri-
marily result in the production of two additional reports to the Con-
gress by FEA. The cost of these reports is estimated to be $100,000
per report. This will necessitate a supplemental appropriation to
cover this additional expense but the magnitude of this budget increase
is insignificant as an inflationary factor. The utilization of existin
energy data gathering authority by FEA will not require increase
budget requests because similar Information gathering capability
would be maintained by FEA to administer other energy data gather-
ing authority of the Agency, particularly under the Federal Energy
Administration Act, which does not expire during fiscal year 1976.

4. MODIFICATION OF SECTION 4 () OF THE EMERGENCY PETROLEUM ALLO-
CATION ACT AND PROVISIONS FOR CREATING EXPEDITED REVIEW PROCE-
DURES FOR CONSIDERATION OF SUBMISSIONS FROM THE PRESIDENT UNDER
SECTION 4 (g)

The amendments to section 4(g) of the Emergency Petroleum
Allocation Act and the inclusion of expedited procedures for con-
gressional consideration of proposed exemption actions, has no direct
budgetary impact and no direct inflationary impact. However, to the
extent that decontrol of any petroleum products covered by the Emer-

ency Petroleum Allocation Act and, in particular, removal of price
controls from “old” domestic crude oil, could have resulted in price
increases, such decontrol actions would have had a major inflationary
impact. For example, it is estimated that decontrol of “0ld” oil would
result in increased energy costs of $13.1 billion. The Library of Con-
gress has estimated that this action would contribute significantly to
the rate of inflation in 1975 hssuming no windfall profits tax were in
place to recycle these funds. This action in providing expedited proce-
dures for congressional consideration and review of such decontrol pro-
posals, and assuming that such decontrol proposals will, in fact, be
submitted to the Congress under the provisions of section 4(g), pro-
vides a mechanism for congressional veto potentially of excessively
inflationary administrative actions.

NoOTATION OF THE A BSENCE OF REPORTS

The committee states that no report has been received from the
Committee on Government O}ierations respecting oversight fundings
and recommendations under clause 2(b) (2’;3& rule X of the Rules of
the House and it has not received any estimate and comparison respect-
ing budgetary matters from the Director of the Congressional Budget
Office under section 403 of the Congressional Budget Act of 1974.

AcENcY RePORTS

At the time that the committee’s report was filed no agency report
had beenreceived on the bill H.R. 4035,
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CostT EsTIMATE

In accordance with section 252(a) of the Legislative’ Reorganiza-
tion Act of 1970 (Public Law 91-510), the committee estimates the
following costs will be incurred in carrying out the furctions under
the authorities extended by this bill :

Extension of Emergency Petroleum Allocation Act from Aug. 31

P YT S T R O R N TSI $8, 400, 000
Extension of the coal conversion authority of the Energy Supply and
Environmental Coordination Act from June 30 to Dec. 31, 1975____ 0

Extension of Energy Supply and Environmental Coordination Act re-

porting autherity from June 30 to Dec. 31, 1875... P 200, 000
Modification of Section 4(g) of the Emergency Petroleum Allocation 5
Act - LARRESENY o : e e : i v

SECTION-BY-SECTION EXPLANATION

SECTION 1. CONGRESSIONAL REVIEW OF CERTAIN ADMINISTRATIVE ACTIONS
UNDER THE EMERGENCY PETROLEUM ALLOCATION ACT OF 1973

Section 1 of the bill contains three subsections, subsection (a) deal-
ing with the President’s authority to amend the regulation under sec-
tion 4(a) of the Emergency Petroleum Allocation Act of 1973 to per-
mit an increase in the national average priee of old crude oil, subsec-
tion (b) dealing with congressional review of certain actions under
the Emergency Petroleum Allocation Act of 1973, and subsection (c)
dealing with the findings and views which the President must sub-
mit to the Congress when he transmits certain amendments to the
regulation under the act to the Congress.

ubsection (a) amends the Emergency Petroleum Allocation; Act
of 1978 by adding a new subsection (h) at the end of such section.
This subsection provides, in paragmgh (1) (A), that beginning on
the date of enactment of subsection (h), except as (ﬂxpvided, in para-
graph (1) (B), no amendment to the regulation under,subsection (a)
which would have the effect of permitting an increase in the national
average price of old crude oil above the January 1; 1975, base price
may take effect except in accordance with the provigions of subsec-
tion (g)(2) of this section. This amendment was thought necessary
to close a potential loophole in the existing pattern of congressional
review. By its terms, any proposal to significantly increase the current
ceiling must be suk%ected to ooniressional serutiny.

Paragraph (1) (B) provides that subparagraph (A.). of this para-
graph does not apply to any amendment to regulation under sub-
section (a) and such amendment may take effect without regard to
the provisions of subsection (g)(2) of this section, if the purpose of
such amendment is to take into account decline in field production or
significant increases in the cost of production of crude oil resultin
from the use of secondary or tertiary recovery methods, and suc
amendmernt would not permit increases in the price of old crude oil or
any classification thereof so as to result in a national ayerage price of
old crude oil which exceeds by more than 50 cents per barrel the
January 1, 1975, base price. Thus, the President is permitted; a margin
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of administrative flexability to allow prices to increase for certain
purposes withont involying Congress in the decisionmaking process.

Paragraph (2) of this new subsection (h) provides that for pur-
poses i% subsection (g) (2) of section 4 of the Emergericy Petroleum
Allocation Act of 1973 an amendment described in paragraph (1) (A)
of this subsection and to which paragraph (1)(B) does not apply
shall be considered an amendment described in subsection (g) (2) (A)
(it} of section 4, 1.6, as if it were a proposal to exepapt old erude oil
from the pricing provisions of the regulation, )

Paragraph (8) of this new subsection (l) to section 4 of the Emer-
gency Petroleum Alocation Act of 1973 states that no amendment
described in subparagraph (1) (A) which takes effect after January 1,
1975, and prior to the date of enactment of subsection (h), may remain
in effect for a periad of longer than thirty days after such date of
enactment and the President shall rescind any such amendment within
such thirty-day period, unless such amendment is transmitted to the
Congress within such thirty-day period for review under the provi-
sions of subsection (g) (2) of section 4, in which case such amendment
may continue in effect unless disapproved under the provisions of sub-
section (g)(2). i h 3

Paragraph (4) of new subsection (h) contains two dBﬁli{li;}ons. It
states that, for purposes of section 4, the term “old crude 0il” means
old erude petrolenm as defined pursuant to the regulation under sub-
section (a) in section 212.72 of title 10, Code of Federal Regulations
(as in effect on January 1, 1975), and the term fJanuary 1, 1975, base
price” means the national average price of old crude oil as measured
on January 1, 1975. : ; J

Subsection {b) of section 1 of the bill revises section 4(g) (2) of the
Emetgency Petroleum Allocation Act of 1973. The new section 4(g)
(2) provides that, in subparagraph (A) of this revised paragraph (2),
that subject to the requirements of this paragraph, the President may
pregcribe an amendment to the regulstion under section 4(a) of this
act exempting ctude oil, residual fuel oil, or any refined petroleum
product from the provisions of such regulation as such provisions per-
tain to either (i) the alloeation of amounts of any such vil or product,
or (ii) the specification of price or the manner for deteymining price
of any such oil or product. !

Subparagraph (B) of this paragraph (2) states that the President
shall transmit (1) any amendment (bearing an identification number)
to the regulation preseribed under subparagraph (A) of this para-
graph, accompanied by % specific statement of the President’s rationale

r siich amendment, and (ii) the matter described in subsection (1)
of this section, to both Houses of Congress on the same day and to each
House while it is in session. Such an amendment may apply only to one
oil or one product with respect to either allocation or price and may
provide for scheduled or Fhw_sed implementation. !

Subparagraph (C) of this paragraph (2) provides that such an
amendinent shall take effect on the date or dates specified in such
amendaient, but not sooner than the end of the first peried of 15
calendar diys of continuous session of Congress (within the meaning
of section 906(b) of title 5, United States Code) after the date on
which such amendment is transmitted to it ; except that such an amend-
ment shall not take effect if, between the date of transmittal and the
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end of such fifteen-day period, either House passes a resolution of that
House, the matter after the resolving clause of which is as follows:
“That the does not, favor the amendment (numbered )
to the regulation under subsection (a) of the Emergency Petroleum
Allocation Act of 1973, transmitted to the Congress by the President
on , 19 .7, the first blank space therein being filled with
the name of the resolving House and the other therein
being appropriately filled.

Subparagraph (C) also provides that section 908 and sections 910
through 913 of title 5§, United States Code, shall apply to any resolu-
tion described in this subparagraph, and for purposes of the considera-
tion of a resolution under this paragraph, the twenty calendar days
specified in section 911 of title 5, United States Code, shall be shortened
to five calendar days, any reference to a resolution under section 908
and sections 910 through 913 of title 5, United States Code, shall be
deemed a reference to a resolution described in this subparagraph, and
any reference to a reorganization plan shall be deemeg a reference to
and amendment to which this paragraph applies.

Subsection (c) of section 1 of the bill adds another new subsection
at the end of section 4 of the Emercency Petroleum Allocation Act
of 1973. This subsection (i) provides, in paragraph (1) of this new
subsection, that the President shall support any proposed amendment
to the regulation under subsection (a) which is transmitted to the
Congress under subsection (g) (2) of this section with a finding that
such amendment is consistent with the attainment of the objectives
specified in subsection (b) and in the case of any proposed exemption
of an oil or product pursuant to subsection (g)(2)(A) (i), with a
finding that such oil product is no longer in short supply and that ex-
empting such oil or product will not have an adverse impact on the
supply of any other oil or product subject to this Act; and in the case
of any proposed exemption of an oil or product pursuant to subsec-
tion (g) (2) (A) (ii), with a finding that competition and market forces
are adequate to proteet industrial and individual consumers from price
gouging and to assure that prices of such oil or product will be just and
reasonable.

Paragraph (2) of this new subsection (i) provides that in the case of
an amendment described in subsection (g) (2)(A) (i1) of this subsec-
tion which would have the effect of permitting an increase in the price
of old crude oil, the President shall, in addition to the findings re-
quired under paragraph (1)>of this subsection, support any such
amendment with findings that such increase is a necessary factor in
enabling producers to meet financial needs for sustained or increased
domestic production of crude oil, and such sustained or increased do-
mestic production of crude oil would not otherwise accur but for guch
increase in price. The President shall also report to the Congress at
that time on the alvailability of materials and services necessary for
domestic o0il exploration and 'production of crude oil and give his as-
sessment of the marginal increase in domestic production of crude oil,
by year for the succeeding 5-year period, which he projects as occur-
ring as a result of such price increase.

Paragraph (3) of this new subsection (i) states that any amendment
which the President transmits to the Congress under section 4(g) (2)
of the Emergency Petroleum Allocation Act of 1973 shall be accom-

H. Rept. 65, 94-1——3
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anied by a statement of the President’s views as to the potential eco-
ﬁomic irgpacts (if any) of such amendment, whl'ch, where practicable,
shall include his views as to the State and regional impacts of such
amendment (including effects on governmental units), the effects
of such amendment on the availability of consumer oods and services;
the gross national product; competition; small business; and the
supply and availability of energy resources for use as fuel or as f'eed-.
stock for industry ; and the effects on employment and consumer gnef,
and in the case of an amendment described in subsection {g) (d) ( )t
(ii) of this section, by an analysis of the effects of such aéne{l men
on the rate of unemployment df(ér tée United States, and the con-
sumer price index for the United States. ; Wiliia

Parsf)graph (4) of subsection (1) provides that in any ]udl?ﬁl

review of any provision of the regulation under subsection (a), the
reviewing court may not hold unlawful or set aside any such prov1s_101‘1'
solely on the basis that a eﬁrounds for holding unlawful or s%tm?
aside agency action specified in subparagraph (A), (D')iaor ( )t (t)o
section 706(2) of title 5, United States Code, applies with respec

one or more of the findings or views required to be made by the Presi-

dent under this subsection and Subp’litt’:‘,d to the Congress pursuant
to subsection (g) (2) (B) of this sectign.

SECTION 2. INTERIM EXTENSION OF EXPIRING ENERGY AUTHORITIES

Section 2 of the bill contains three interim extensions of certain ex-
iring energy authorities. o ¢ ] :
. Th% ﬁrstgizlterim extension, which is contained in subsection (a),
extends the authorities under the Emergency Petroleumn Allocation
Act of 1973 for four months, from its present expiration date of Au-

31, 1975, to December 31, 1975, - i
gu’i‘the s;econd, interim extensio;l, which is contained in subsection (b)

i ion of the bill, extends the authority of the Federal Energy
(‘f)xfcfr?lli?ﬁéset?:ator to issue orders or rules under subsections (a) through
(d) of section 2 of the Energy Supply and Env;ronrr_lental Coordina-
tion Act of 1974 (relating to coal conversion) for six months, from
June 80, 1975, to December 31, 1975. : : it

The third interim extension, which is contained in subsection (¢)
of this section, continues the authorities under section 11 of the Energy
Supply and Environmental Coordination Act of 1974 (relating to re-
porting of energy information) for six months, from June 30, 1975,

to December 31,1975.
Cuaneces 1N ExistiNe Law MADE BY THE BiLr, As REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman):
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Tuae EMErGENCY PETROLEUM ALLOCATION Act or 1973
* * % & * ® -

MANDATORY ALLOCATION

Skc. 4. (a) Not later than fifteen days after the date of enactment
of this Act, the President shall promulgate a regulation providinﬁ for
the mandatory allocation of crude oil, residual fuel oil, arid each refined
petroleum product, in amounts specified in (or determined in a manner
prescribed hy) and at prices specified in (or determined in a manner
prescribed by; such regulation. Subject to subsection (f), such regu~
lation shall take effect not later than fifteen days after its promuls
gation. Except as provided in subsection (e) such regulation shall
apply to all crude o1l, residual fuel oil, and refined petroleum products
produced in or imported into the United States.

% * * * * ® *

(g) (1) The regulation promulgated and made effective under sub-
section (a) shall remain in effect until midnight [August 31, 1975]
December 31,1976, except that (A) the President or his delegate may
amend such regulation so long as such regulation, as amended, meets
the requirements of this section, and (B) the President may exempt
crude oil, residual fuel oil, or any refined petroleum product from
such regulation in accordance with paragraph (2) of this subsection.
The authority to promulgate and amend the regulation and to issue
any order under this section, and to enforce under section 5 such regu-
lation and any such order, expires at midnight [August 31, 1975]
December 31, 1975, but such expiration shall not affect any action
or pending proceedings, civil or criminal, not finally determined on
such date, nor any action or proceeding based upon any act com-
mitted prior to midnight [August 31, 1975 December 31, 1975,

L(2) If at any time after the date of enactment of this Act the Presi-
dent finds that application of the regulation under subsection (a) to
crude oil, residual fuel oil, or a reﬁne%upetroleum product is not neces-
sary to carry out this Act, that there is no shortage of such oil or prod-
uct, and that exempting such oil or product from such regulation will
not have an adverse impact on the supply of any other oil or refined
petroleum products subject to this Act, he may prescribe an amend-
ment to the regulation under subsection (a) exempting such oil or
product from such regulation for a period of not more than ninet
days. The President shall submit any such amendment and any suc
findings to the Congress. An amendment under this paragraph ma
not exempt more than one oil or one product. Such an amendment shall
take effect on a date specified in the amendment, but in no case sooner
than the close of the earliest period which begins after the submission
of such amendment to the Congress and which includes at least five
days during which the House was in session and at least five days dur-
ing which the Senate was in session; except that such amendment

shall not take effect if before the expiration of such period either Houge g, . F

of Congress approves a resolution of that House stating in substayce
that such House disapproves such amendment.]} 4‘

b §
(2) (A) Subject to the requirements of this paragraph, the Presidén}

may prescribe an amendment to the regulation under subsection (&)

exempting crude oil, residual fuel 0il, or any refined petroleum produss_

from the provisions ef such regulation as such provisions pertain t0 -

ra\A L/
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either (i) the allocation of amounts of any such oil or product, or (ii)
the specification of price or the manner for determining price of any
such oil or product. d !

(B) The President shall transmit (i) any amendment (bearing an
identification mumber) to the regulation gresmbed under subpara-
graph (4) of this paragraph, accompanies oy & specific statement of
the President’s rationale for guch amendment, and (ii) the matier de-
soribed in subsection (i) of this section, to both Houses of Congress
on the same day and to each. House while it is in session. Such an
amendment may apply only to one oil or one product with respect to
either location or price and may provide for scheduled or phased
implementation.

(0) (3) Such an amendment shall take effect on the date or dates
specified in such amendment, but not sooner than the end of the first
period of fifteen calendar days of continuous session of Congress
(within the meaning of section 906(b) of title 5, United States Code)
after the date on which such amendment is transmitted to it; ewcep?
#hat such an amendment shall not take effect if, between the date of
transmittal and, the end of such fiffeen-day period, either House passes
o resolution of that House, the matter after the resolving clause of
which is as follows: “That the does not favor the
amendment (numbered ) to the regulation under subsection
(a) of the Emergency Petroleum Allocation Act of 1973, transmitted
to the Congress by the President on i e the first blank
space therein being filled with the name of the resolving House ond
the other blank spaces therein being appropriately filled. :

(48) Section 908 and sections 910 through 913 of title 5, United States
Code, shall apply to any resolution described n clause (i), and for
purposes of the consideration of a resolution under this paragraph,
the twenty calendar days specified in section 911 of title &, United
States Code, shall be shortened to five calendar days, any reference to
 resolution under section 908 and sections 910 through 913 of title 5,
United States Code, shall be deemed a reference to a resolution de-
scribed in clause (%), and any reference to a reorganization plan shall
be deemed a réference to an amendment to which this paragraph

applies.

p%)h) (1) (4) Begz'nm’n% on the date of enactment of this subsection,
except as provided in subparagraph (B) of this paragraph, no amend-
ment to the regulation under subsection (a) which would have the
effect of permitting an increase in the mational afvergge price of old
crude o1l above the January 1, 1975, base price may tare effect except
in accordance with the provisions of subsection (g) (2) of this section.
" (B) Subparagraph (A) of this paragraph does not apply to any
amendment to the regulation under subsection (a) and such amend-
ment may take effect without regard to the provisions of subsection
(9)(2) o{ this section, if— :

(i) the purpose of such.amendment is to take into account de-
cline in field production or significant increases in the cost of
production of crude oil resulting from the use of secondary or
tertigry recovery methods, and j

(i) “such amendment would not permit imcreases in the ‘price
of old crude oil or any classificqtion. thereof o as to result in a
national average price of old crude oil which exceeds by more
than 650 cents per barrel the January 1, 1975, base price.

e ———— —

— e
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(8) For purposes of subsection (g)(2) of this section, an amend-
ment described in paragraph (1) (A) of this subsection and to which
paragraph (1) (B) does not apply shall be considered an amendment
described in subsection (g) (2) (4) (iz'% of this section.

(3) No amendment described in subparagraph (1) (A) which takes
effect after January 1, 1978, and prioy to the date of enactment of
this subsection, may remain in effect for g period of longer than thirty
doys after such date of enactment and the President shall rescind any
such amendment within such thirty-day period, unless such amend-
ment is transmitted to the Congress wit/{z’n such thirty-day period for
review under the provisions of subsection (g)(2) of this section, in
which case such amendment may continue in effect unless disapproved
under the provisions of subsection (g) (2).

(4) For purposes of this section—

(A) the term “old crude 0il” means old crude petrolgum as
defined pursuant to the regulation under subsection (a) ingection
212.72 of title 10, Code of Federal Regulations (as in effect on
January 1,1978) ; and

(B) the term “January 1, 1975, base pyice” means the natianal
_average price of old crude oil as measured on Janwary 1, 1974.

(3) (1) The President shall support any proposed amendment to
the regulation under subsection (a) which is transmitted to the Con-
gress under subsection (g) (2) of this section with a finding that such
amendment i3 consistent with the attainment of the objectives specified
in subsection (b) and in the case of— g

(4) any proposed exemption of an oil or product pursuant
to subsection (g) (2)(4) (), with a finding that such oil or prod-
uct i8 no longer in short supply and that exempting such oil or
product will not have an adverse impact on the supply of any
other oil or product subject to this Act,and ‘

(B) aky propwsed exemption of an oil or preduct pursuant to
subsection (g)(2) (4) (&), with a finding that competition and
market forces are adequate ta protect industrial and individual
consumers from price gouging and to assure that prices of such

- oil or product will be just and reasonable.

(2) In the case of an amendment described in subsection (g) (2)(4)
() of this subsection which would have the effect aof permatting an
increase in the price of old crude oil, the President sha?l, in addition
to the findings required under paragraph (1) of this subsection, sup-
port any such amendment with findings that—

(A) such increase is a mecessary factor in enabling producers
to meet financial needs for sustained or increased domestic pro-
duction of crude oil, and

(B) such sustained or inecreased domestic productivn of crude
oil would not otherwise occur but for such increase in price.

The_President shall also report to the Congress at that time on the
availability of materials and services necessary for domestic oil exzplo-
ration and production of crude il and give his assessment of the
marginal increase in domestic production of crude oil, by year for
the succeeding five-year period, which he projects as occurring as a
result of such price increase.

(3) Any amendment which the President tramsmits to the Congress
under subsection (g) (2) of this section shall be accompanied—
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(A) by a statement of the President’s views as to the potential
economic impacts (if any) of such amendment, which, where prac-
ticable, shall include his views as to— -

(2) the State and regional impacts of such amendment (in-
cluding effects on governmental units), v fy 4

(@) the effects of such amendment on the availability of
consumer goods and services; the gross mational product;
competition; small business; and the supply end availability
of energy resources for use as fuel or as feedstock for indus-
try; and
m‘{’m) the effects on employment and consumer prices; and

(B) in the case of an emendment described in subsection (g)
(2) (A) (%) of this section, by an analysis of the ?yect.s of such
amendiment on the rate of unemployment for the United States,
and the consumer price index for the United States. h

(4) ¥n any judicial review of any provision of the regulation wnder
subsection (a), the reviewing court may not hold unlawful or set aside
any such provision solely on the basis that a grounds for holding un-
lawful or setting aside agency action specified in subparagraph (4),
(D), or (E) of section 706(2) of title 5, United States Code, applies
with respect to one or more of the findings or wviews required to be
made by the President under this subsection and submitted to the
Congress pursuant to subsection (g) (2) (B) of this seetion.

* * * * * # *

Tre ENErReY SuPPLY AND ENVIRONMENTAL COORDINATION AcCT oF 1974

*® * L # #w * *
SIS%C5 2* SQAL CONVERSION AND ALLOCATION.

a .

= * * *» * * »

(£f) (1) Authority to issue orders or rules under subsections (a)
through (d) of this section shall expire at midnight, [June 30, 19757
December 31, 1975. Such a rule or order may take effect at any time
before January 1, 1979.

* * * * * * *
SEC. 11. REPORTING OF ENERGY INFORMATION.
(a) k% *.
* * * * * * *

“ (g) (1) The authority contained in this section is in addition to,
independent of, not limited by, and not in limitation of, any other
authority of the Federal Energy Administrator.

(2) The provisions of this section expire at midnight, [June 30,
19751, December 31, 1975, but such expiration shall not affect any ad-
ministrative or judicial proceeding which relates to any act or failure
to act if such act or failure to aet was not in compliance with the re-
quirements and authorities of this section and oceurred prior to mid-
night, [June 30, 1975] December 31, 1975.

£ - W* * * * * *

APPENDIX I

A. LIBRARY OF CONGRESS CONGRESSIONAL RESEARCH SERVICE'S ANALYSIS
OF THE ADMINISTRATION'S ENERGY TAX PROPOSALS AND RELATED
MEASURES

Tue Lmsrary or Coneress,
CoNGRESSIONAL RESEARCH SERVICE,
Washington, D.C.

ApaNisTration’s Exerey Tax Proposans Axp REetaTep MEASURES

(Lawrence Kumins, Analyst in Energy Econemics,
Economics Division, Jan. 28, 1975)

ApministraTiON’S ENERGY TAx PROPOSALS

ISSUE DEFINITION

The President has proposed a package of energy legislation aimed
both at curtailing consumption and increasing production so as to
make the country less dependent on foreign oil.

The cost and inflationary impact of the proposed package have
caused concern. A rough estimate is additional annufs cost in the
eventual range of $40 to $50 billion, and a 2.7 to 3.3 percentage point
increase in the inflation rate.

BACEGROUND

. The Arab Oil Embargo in late 1973 and subsequent crude oil price
increases caused prices of domestic energy from nearly all sources to
increase markedly during 1974. Relaxed controls on domestic oil prices
anel the price leadership of OPEC oil were the major sources of 1974’s
energy price inflation. Contributors to energy price inflation were:

(1) Foreign Oil—U.S. oil imports increased from about $4 per
barrel (bbl) to over $12.50 in 1974, costing an additional $20.2
billien per annum.

. (2) Demestic Oil—Various legislated and administrated price
increases in 1974 cost oil fuel users $10.1 billion.

(3) Unregulated Natural Gas—Nearly half of domestic gas
production is sold on intra-state markets, and is thus free from
price controls. Gas prices have risen from an estimated 55¢ per
1000 cubic feet. (Mcf) to (an estimated) $1.00-%1.25. This has cost
users about $5.6 billion, during 1974.

(4) Coal—Because of the substitutability of coal for oil, coal
pyices have risen from $10.01 per ton in December 1973 to an esti-
mated $19.76 one year lear, This inerease cost users $5.9 billion per
annum,

(23)
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Taken together these costs contributed directly $42 billion (25 per-
cent) to the total national bill from inflation of $169 billion. Sec-
ondary or “ripple effects” emanate from this primary price increase.
Energy costs are marked up through layer upon layer of manufactur-
ing, distribution and retailing. Products embodying energy may have
their prices raised by more than the increase in energy costs. Many
wages and other payments like Social Security are tied to the change
in prices, hence compounding the rise in energy prices effect on the
general price level. The ripple effect is estimated to be 1.5 to 2.0 times
the primary effect, implying that 1974 energy price escalations could
have caused 85 percent to 50 percent of our inflation.

ASSUMED SCENARIO NO. 1—CONGRESS PASSES ALL PROPOSALS

(1.1) Crude Oil Excise Tax—Assuming 1975 consumption says
relatively constant at 1974 levels, a $2 tax will fall on 17.3 million
bbl/day for an annual cost of $12.6 billion, ;

(1.2) Decontrol of Old Oil—OId oil is currently under price con-
trols Administered by (and at the discretion of) the Executive
Branch’s FEA. The price is fixed at $5.25, a 23 percent increase from
December 1978’s $4.25. In 1975 old oil is estimated to be 60 percent of
domestic production, and uncontrolled crude to sell at $11.Q0/ bbl. Do-
mestic production, in total, will flow at an estimated 8.7 mil. b/d this
year. The lifting of old oil price controls is calculated to cost 8.7
mil/b/d X.60X ($11.00—$5.25) =$11.0 billion per annum.

(1.3) Excise Tax on Natural Gas—The President has proposed an
excise tax on natural gas 1proportiorml to the $2.00 crude tax, since
unregulated gas prices will rise to parity with the new oil price. 37¢
per MCF (1000 cu. ft.) is commonly discussed as the natural gas tax
proportionate to a $2.00 crude tax. If 1975 gas production is 22.5 tril-
lion cubic feet, the additional to cost will be 22.5 MCF X$.37=§8.3
billion per annum. ) i

(1.4) Deregulation of New Natural Gas—Until the GAO audit of
gas contracts which has been requested is complete, a first-approxima-
tion jndicates that the various plans would result in projected long run
costs to gas users aggregiting $17.7 billion each year. Initial cost
would be a minimum of $5.4 billion for deregulations first year, but
the total annual cost of $17.7 billion would be reached by 1981 or 1982
as interstate gas is released from pric¢e binding contracts.

(1.5) ‘Changes in Utility Accounting—The President has proposed
legislation which would change the accounting procedure by which
state utility regulatory commissions set electric rates in two areas:

(a) Construction work in progress (CWIP) would be included
in rate base— : |

CWIP does not meet the present criterion of rate base investment;
i.e. being associated ondy with used and useful plant and e?iulpment
actually in service. This accounting change is widely opposed by con-
sumer groups. Based on an FPC Office of Accounting and Finance
study, A Study of the Electric Utility Industry, which estimates 1975
CWIP at $36.3 billion, we can calculate the cost to rate payers. Assum-
ing a rate of return at 10% (which is less than the cost of new czpltal)
and a 48% marginal tax rate, costs will be $7.0 billion in 1975.

(b) Pollution control equipment would be included in rate
base—
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Based on the FPC study city above, it is estimated that this will
cost ratepayers $1.0 billion in 1975 and $22 billion over the 1975-79
period, another expanding cost measure.

(1.6) Coal’s Escalation to A Higher Parity Price With Oil—

Just as a $2.00 crude oil tax relates to a 3¥¢ natural gas tax, the
$2.00 levy corresponds roughly to a $8/ton tax on coal. If no taxes are
imposed in coal, and coal prices rise $8, 1975 coal production (esti-
mated at 650 million tons) will cost $5.2 billion more. This is a con-
servative estimate because it does not include the effects of old oil
decontrol, which would raise the $8.00 figure somewhat.

These measures could cost $50.5 billion in 1975 under this scenario.
Given an anticipated 1975 GNP of $1500 billion, they could raise
prices by 3 percentage points. From an estimated 6-7 percent to a
heightened 9-10 f)ercent inflation rate, even before considering ripple
effects. Potentially, this energy package’s primary and ripple effects
could cause 1974’s 12 percent inflation rate to continue into the new
year.

ASSUMED SCENARIO NO. 2—CONGRESS REJECTS ALL PROPOSALS

(2.0) Under this scenario it is assumed that the President will take
the Executive actions that he has said he will in the event Congress
fails to act on his $2/bbl. excise tax legislation.

(2.1) It is adsumed that there will be an Executive Order imposing
a $3 tax on imports. The price of imported crude will rise from $12.50
to $15.50, costing $7.1 billion yearly at current import rates.

(2.2) Decontrol of old oil would raise prices from $5.25 to $11.00 as
described above, and the $3 tax would increase the bill (via market
forces responding to imports price leadership) to $14.00 per bbl. for
a total yearly cost of $16.7 billion annually if all other factors remain
constant at 1974 levels.

(2.3) New, already uncontrolled oil (including stripper well oil)
would rise by $3 bbl. also costing $3.8 billion.

(2.4) Uncontrolled natural gas price would rise by the equivalent
of the $3 per barrel generalized oil price increase which is 52¢ : cost—
an estimated $5.7 billion at annual rate.

(2.5) Coal prices would also rise to a new Btu parity price with oil
and gas, about $12 per ton of coal. This will cost £7.2 billion.

_ Scenario #2 costs $40.5 billion annually and is slightly less infla-
tlolnary, raising 1975 prices by 2.7 percent v.s. 8.3 percent for Scenario

Benefits would flow from both Scenarios in terms of increased oil
production from “old” wells and reduced consumption because of
increased prices. Deregulation of natural gas in Scenario #1 would
no doubt increase production although probably not greatly, and
no doubt a natural gas excise tax would curtail demand.

Optimistically, measurable benefits would stem from a 850,000
bbl/day increase in old oil production and a 500,000 bbl/day reduc-
tion in demand due to higher prices. In all, 850,000 bbls of oil could be
saved daily under Scenario #1.

Under Scenario #2, where all oil prices increase my $3/bbl, savings
and old well production would be larger. Here production under
optimistic assumptions could increase as much as 500,000 bbls and

H. Rept. 65, 94-1—+4
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demands could be reduced by 750,000 bbls/ day, for total savings of a
million and a quarter bbls. Savings of $4-$6 billion would result from
these scenarios. This would not only reduce the aggregate cost figures
above but the balance of payments as well.

B. Comparison oF FEA Fieures Wite THE Lisrary oF Coneruss Con-
GRESSIONAL RESEARCH SERVICE’S ANALYSIS OF THE PRESIDENT'S
ExNERGY PROGRAM

TECHNICAL REPORT 75—4, ¥.E.A.—E.AT.R.—75.4 FEBRUARY 6, 1975

(Office of Economic Impact, Office of Quantitative Methods, Federal
Energy Administration)

CorparisoN oF FEA Frcures Wit tHE LiBrary or CoNeress Con-
GRESSIONAT, RESEARCH SERVICE A NALYSIS OF THE PRESIDENT’S ENERGY
ProeraM

BACKGROUND

On January 23, 1975, the Congressional Research Service (CRS) of
the Library of Congress, issued a critique of President Ford’s energy
program. This critique estimated that the direct costs to consumers of
the President’s program were in the range of $40-$50 billion and that
the inflationary impact would be a 2.7 to 3.3 percentage-point increase
in the inflation rate. This study’s assumptions and analysis have been
carefully reviewed, and it agpears that there is a substantial overesti-
mate of the cost ﬁ%ures and that the change in the Consumer Price
Index (CPI) will be less than that stated in the CRS analysis. This
paper documents where the Congressional Research Service’s assump-
tions and conclusions differ from those of the FEA analysis.

COMPARISON OF RESULTS

TOTAL COST

The Congressional Research Service estimates that the cost of the
President’s program could be as high as $50.8 billion in 1975, Table 1
presents the total cost of the program according to the Administration
and to the Congressional Research Service. The portion of the total
cost that will be paid by consumers is $19.2 billion. A detailed discus-
sion of the underlying assumptions and support for these figures is
presented below. 3 . -

The Treasury Department estimates that $5 billion of this cost in-
crease applies to state and local governments. The FEA analysis of the
macroeconomic effects demonstrates that approximately $7.8 billion
will flow into capital goods investments or will be absorbed by reduced
markups under forecasted market conditions. Therefore, the net first
year costs at an annual rate are $19.2 billion for consumers.
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TABLE 1.—COMPARISON OF ALTERNATIVE COST ESTIMATES !

Congressional

research serv- FEA cost
Action ice study analysis
Qil: : LT 3
Petroleum Tees and excise taxes.._..___7__ - Lo it BN $12.6 $11.19
Dachntrolef ol TERr s, B R I i bl 11.0 13.01
B T T e e 23.6 24.20
Naturel goe: - o>
¥ L AR R in L B R B L. d e 8.36 7:1
aclurngulation of MeW ES o . . cooooswt B iecaeeme———m—en 5.40 7
Total, AR = nex 13.76 7.8
Coal: Price jngreass, £ . DR aknerasam sty
Ch in utility g:
Inclusion of construction work in progress (CWIP)in ratebase. ... ....._._. G e Ao Rl
Inclusion of pollution control equipment in rate base._ ... ... ..o oo ... D IE | B A Ty
e s ne v s e AL S il e o, 18 ool N

1 Calculations for both studies are contrasted in the section discussing the assumptions of the analyses.

Impact on the Consumer Price Index

The Congressional Research Service study further states that given
a cost of $50.3 billion in 1975 and given an anticipated 1975 GNP of
$1500 billion, the President’s program could raise prices by 8 per-
centage points. A stage-of-processing model was used by FEA to
forecast the effect that energy price changes have upon the Consumer
Price Index and components of the CPI. The model requires two
inputs: (1) forecasts of wholesale energy prices and (2) forecasts of
the general wholesale and retail price indices prior to energy price
changes. Price information is combined with historical information
on the relationship between the stages-of-processing to forecast the
effects that energy price changes will have on the prices of crude
wholesale goods, intermediate wholesale goods, finished wholesale
products, and finally, retail consumer goods and services.

Using this methodology, it is estimated that the CPI will increase
2 percentage points during the first full year of the program. Given
the normal, unencumbered economy, the CPI would rise by approxi-
mately 2.5 percentage points during the first full year of the pro-
gram in addition to the normally expected rise. These estimated in-
creases tend to overestimate the effect of the program for two reasons:

(1) The energy price increases that were used as inputs to the
model assume a full pass-through of the taxes and import fees.
It is unlikely that this will occur because of the tax rebates to
industry and because the economy is generally weak. Thus, ex-
cess supply would result if industry attempts to pass-through all
of the costs.

(2) The stage-of-processing model is based upon historical
markup relationships and these may not hold because of the cur-
rently poor market demand conditions. That is, demand is cur-
rently at such a low level that companies may not be willing to
pass on. increased costs for fear of further reducing their markets.

Consumer Cost Impacts

The consumer costs that will actually be incurred by households
has been estimated by the Administration to be $19.2 billion for the
first year at an annual rate. Table 2 illustrates the range of costs by
income class and contrasts these increased costs with estimates of ex-
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pected tax relief. No total estimate of the impact on consumers i &
sented on the CRS study. P OIS 1§ pre

TABLE 2.—ILLUSTRATIONS OF PERMANENT TAX RELIEF AND INCREASED ENERGY COSTS AT VARIOUS LEVELS OF
HOUSEHOLD INCOME

Permanent tax relief plus $80
special payments for adjusted
ﬁross. incomes equal to house-
old incomes shown
Total

’ increased Family of 4
Household income energy costs  Single person pe¥sons
$85 —$80 —$160
110 —120 —160
150 —250 —178
188 —297 —337
228 —254 —349
253 —190 —316
296 —190 —221
318 —190 —=210
393 -190 —192
420 —148 —151

Source: Office of the Secretary of the Treasury, Office of Tax Analysis, Jan. 30, 1975.

DIFFERING ASSUMPTIONS BETWEEN ADMINISTRATION ANALYSIS AND
CRS STUDY

There are major differences in some of the assumptions used in each
analysis. These are highlighted in this section along with the detail.

0il

The mix between imported oil and domestic oil is different because '

our estimates assume that demand reductions and import savings occur.
In addition, FEA’s inclusion of Natural Gas Liquids is identified sep-
a_rat_ialy from aggregate crude oil. However, the total figures are quite

similar.
The figures of the Congressional Research Service are repeated as:
Cost (billions

per year)
1. Excise Tax: 17.3 MMBD X 365 X $2. $12. 6
2. Presently Controlled Oil: Decontrol : 522 MMBD X 865 X $5.75___—__ 11.0
Total oil . b 23.6

The FEA analysis is contrasted as:
Cost (billions

J y per year)
1, Import Fee: Qses estimate of 5.433 MMBD imports after implementa-
tion of President’s program, $2%5.4338 MMBD X365 c .l $3. 966
2. Excise Tax on Domestic Oil :
Production of 87 MMBD, $2X8.7 MMBD X365 6. 35

Equivalent tax of $1.43 per barrel of natural gas liquids (N
with 1.66 MMBD, $1.43X1.66 MMBD 865 i : ; GIi)_ . 866
3. Decontrol of 01d Oil:
Assumes 60 percent old oil exclusive of Elk Hills (0.1 MMBD
annual avprage), hence 5.16 MMBD of old oil rising from con-
trolied price of $5.25 to uncontrolled price of $11, $5.75x5.16
MMBD X 365 10. 83
Assumes NGL price rises equivalent amount of crude oil. Crude
;régcease $4.56 less $1.43 due to NGL tax. $3.131.66 MMBD X
lig SRS R i
AdJustment' of 4-$280,000,000 to account for rounding and re- et
finery gain and to balance calculated increase of product prices
of $4.10 and average consumption of 16.17 MMBD. ($4.10X
16.17 MMBD X 365=$24.2 billion)

- 24. 198

29
Natural Gas
The Congressional Research Service study assumes that 1975 nat-
ural gas production is 22.5 trillion cubic feet (tcf) and that the
amount of new gas subject to deregulation in 1975 will be equivalent
to a $5.4 billion initial cost for the first year. In fact, this argument
overstates the natural gas impacts for the following reasons:

“Approximately 1 trillion cubic feet of contracts for inter-
state gas would expire and be available for new contracts in 1975,
even with decontrol. This is substantially less than that reflected
by the CRS study in its $5.4 billion cost for the first year. With-
out deregulation, very little new gas is going to interstate sales.

The excise tax will be levied on net marketed production and
not on total gas production. Hence, only 19.1 tef will be affected
by the excise tax of 37¢. This will result in a much lower total cost
attributed to the excise tax.

Deregulation could presumably bring up to .8 tef of additional
gas into the interstate market in 1975. If this occurs, it would
tend to replace an etuivalent amount of imported oil which would
have cost as much, or more, as the new gas prices. The President’s

rogram would tend to shift this amount from #mports to gas,
gut would only increase consumer costs by the amount of the
excise tax.
The figures of the Congressional Research Service are:
Cost (billions

per year)

1. Excise Tax: 22.5 tef x .37 $8.3
2. Deregulation of New Gas e 5.4
Total 13.7

The FEA analysis is contrasted as: .
1. New Interstate Gas: Estimated at 0.91 tef with equilibrium price
of $1.11 compared to average of $.28 on old gas. Excise tax of $0.37

$1.20 x .91 tif ! < : 2
2. 0ld Interstate Gas: Interstate estimated as two-thirds of total gas
consumption of 19.1 tef $0.37 (191 x 0667 — 0.91) e e 4. 376
3. Intrastate Gas: Excise tax on one-third of total consumption.
$0.87 x (19.1 x 0.33) 2,322
Total natural gas. e X 7.800
Codl

The Congressional Research Service analysis assumes that coal pro-
duced in 1975 will rise in price by an equivalent of $2 per barrel or ap-
proximately $8/ton. We estimate that 80 percent of all coal is under
long-term contracts, where prices tend to. reflect long-run coal pro-
duetion costs, which do not tend to rise in real terms. Further, our
current estimate indicates that coal prices are limited by the inability
of gas and oil consumers to convert to coal. As a result even the re-
maining 20 percent of coal sold in spot markets is likely to sell only at
prices necessary to cover overtime pay and other costs of getting out the
1975 rate of production (about 35 mmt more than 1974 because of
production lost during the strike). Higher prices for oil would add
very little to the amount of eonversion to coal. Conversions to coal are
estimated at 23 million tons in 1975 and 47 in 1976.
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The figures of the Congressional Research Service study are:

Cost (billions

Price Increase: $8 x 650 mmt...., ; b 07 : gy ms%. 2
The FEA analysis is contrasted as: FEA assumes no direct increase in coal

due to the President’s program (see discussion of assumptions)._._____ .0
Changes in Utility Accounting

The above costs of the President’s program as estimated by FEA
consisted of the cost of impesing taxes and fees on petroleum and
natural gas and the cost of deeontrolling the price of old oil. The costs
associated with changes in utility accounting procedures were not
included for several reasons:

(1) The need for additional funds to finance electric utiliy
expansion will require some form of rate change. This need for a
rate change is independent of the President’s energy program.
Hence, the costs of any proposals, such as changes in the account-
ing proeedures, should not be included in the costs of a program
designed to achieve enmergy independemce.

(2) The changes in accounting procedures presented by CRS
allow for the addition of one billion dollars worth of pollution con-
trol equipment in addition to the expansion of plant and equip-
ment. This elearly is not part, of the cost of achieving energy inde-
pendence and may not even be the appropriate amount. of pollaution
control from a cost-effectiveness standpoint.

(3) The accounting changes are part of the long-term energy
program and will have no effect on short-run energy supplies.

In addition to inappropriately including the utility aecounting
changes, the CRS has incorrectly estimated the impact of these
changes. The Congressional Research Service estimates that the addi-
tional 1975 costs will be $6.8 billion by including construction work
in progress in the rate base. This is based on an FPC/Office of
Economic study, An Analysis of the Electric Utility Industry’s Finan-
cial Requirements, 1975-79. This cost is incorrect in that the costs
of including construction work in progress in the rate base as estimated
using the FPC study are $3.4 billion.

Arpenpix I1
Public Law 93-159
93rd Congress, S. 1570

November 27, 1973

AN ACT To authorize and require the President of the
United States to allocate crude oil, residual fuel oil, and
refined petroleum products to deal with existing or im-
minent shortages and dislocations in the national dis-
tribution system which jedpardize the public health,
safety, or welfare; to provide for the delegatian of au-
thority ; and for other purposes

E . ) p
Patrolnt _ Be it enacted by the Senate and House of Representa-
Allocatlon. ., . $ives.of the United States of America in Congress assem-

bled, That this Act may be cited as the “Emergency Pe-
&7 Yar. 627, © troleum Allocation Act of 1973”. s
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FINDINGS AND PURPOSE

Skc. 2. (a) The Congress hereby determines that—

(1) shortages of crude oil, residual fuel oil, and re-
fined petroleum products caused by inadequate do-
mestic production, environmental constraints, and
the unavailability of imperts sufficient to satisfy do-
mestic demand, now exist or are imminent ;

(2) such shortages have created or will create se-
vere economic dislocations and hardships, including
loss of jebs, elosing of factories and businesses, re-
duction of crop plantings and barvesting, and cur-
tailment of vital public services, including the trans-
portation of food and ether essential goods; and

(3) such hardships and dislocations jeopardize the
normal flow of commerce and constitute a national
energy crisis which is a threat to the public health,
safety, and welfare and can be averted or minimized
most efficiently and effectively through prompt ac-
tion by the Executive branch of Government.

(b) The purpose of this Act is to grant the President
of the United States and direct him to exercise specific
temporary authority to deal with shortages of crude oil,
residual fuel oil, and refined petroleum products or dis-
locations in their national distribution system. The au-
thority granted under this Act shall be exercised for the
purpose of minimizing the adverse impacts of such short-
ages or dislocations on the American people and the do-
mestic economy.

DEFINITIONS

Skc. 3. For purposes of this Act:
(1) The term “branded independent marketer”
means a person who is engaged in the matketing or
distributing of refined petroleum products pursuant

(A) an agreement or contract with a refiner
(or a person who controls, is controlled by, or is
under common control with such refiner) to use
a trademark, trade name, service mark, or other
identifying symbal or name owned by such re-
finer (or any such person),or
(B) an agreement or contract under which
any such person engaged in the marketing or
distributing of re petroleum products is
granted authority to occupy premises owned,
leased, or in any way controlled by a refiner (or
person who controls, is controlled by, or is under
common control with such refiner),
but who is not affiliated with, controlled by, or under
common control with any refiner (other than by
means of a supply contract, or an agreement or con-
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Regulation.

Effective date.
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tract described in subparagraph (A) or (B)), and
who does not control such refiner.,

(2) The term “nonbranded independent marketer”
means a person who is'engaged in the marketing or
distributing of refined petroleum products, but who
(A) is not a refiner, (B) is not a person who controls,

.is controlled by, is under common control with, or is
affiliated with a refiner (other than by means of a
supply contract), and (C) is not a branded inde-
pendent marketer.

(3) The term “independent refiner” means a re-
finer who (A) obtained, directly or indirectly, in the
calendar quarter which ended immediately prior to
the date of enactment of this Act, more than 70 per
centum of his refinery input of domestic crude oil
(or 70 per centum of his refinery input of domestic
and imported crude oil) from producers who do not
control, are not controlled by. and are not under
common control with, such refiner, and'(B) marketed
or distributed in such quarter and continues to mar-
ket or distribute a substantial volume of gasoline
refined by him through branded independent market-
ers or nonbranded independent marketers.

(4) The term “small refiner” means a refiner
whose total refinery capacity (including the refinery
capacity of any person who controls, is controlled
by, or is under commoh control with such refiner)
does not exceed 175,000 barrels per day.

(5) The term “refined petroleum product” means
gasoline, kerosene, distillates (including Number 2
gue% oil), LPG, refined lubricating oils, or diesel

uel.
(éG) The term “LPG” means propane and butane,
but, not. ethane.

(7) The term “United States” when used in the
geographic sense means the States, the District of
Columbia, Puerto Rico, and the territories and pos-~
sessions of the United States.

MANDATORY ALLOCATION

Skc. 4. (a) Not later than fifteen days after the date of
enactment of this Act, the President shall promulgate a
regulation providing for the mandatory allocation of
crude oil, residual fuel oil, and each refined petroleum
product, in amounts specified in (or determined in a man-
ner prescribed by) and at prices specified in (or deter-

_mined in a manner prescribed by) such regulation. Sub-

ject to subsection (f), such regulation shall take effect
not later than fifteen days after its promulgation. Except
as provided in subsection (e) such regulation shall apply
to all crude oil, residual fuel oil, and refined petroleum
products produced in or imported into the United States.
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(b) (1) The regulation under subsection (a), to the
maximum extent practicable, shall provide for—

(A) protection of public health, safety, and wel-
fare (including maintenance of residential heating,
such as individual homes, apartments, and similar
occupied dwelling units), and the national defense;

(B) maintenance of all public services (including
facilities and services provided by municipally, co-
operatively, or investor owned utilities or by any

tate or local government or authority, and includ-
ing transportation facilities and services which serve
the public at large) ; 2 " :

(C) maintenance of agricultural ogers_mons, in-
cluding farming, ranching, dairy, and fishing activi-
ties, and. services directly related thereto;

(D) preservation of an economically sound and
competitive petroleum industry ; including the prior-
ity needs to restore and foster competition in the
producing, refining, distribution, marketing, and
petrochemical sectors of such industry, and to pre-
serve the competitive viabilitg of independent re-
finers, small refiners, nonbranded independent mar-
keters, and branded independent marketers;

(E) the allocation of suitable types, grades, and
quality of crude oil to refineries in the United States
to permit such refineries to operate at full capacity ;

(F) equitable distribution of crude oil, residual
fuel oil, and refined petrolenm products at equitable
prices among all regions and areas of the United
States and sectors of the petroleum industry, includ-
ing independent refiners, small refiners, nonbranded
independent marketers, branded independent mar-
keters, and among all users; _

(G) allocation of residual fuel oil and refined
petroleum products in such amounts and in such
manner as may be necessary for the maintenance of
exploration for, and production or extraction of,
fuels, and for required transportation related
thereto;,

(H) economic efficiency; and oy 1

(I) minimization of economic distortion, inflexi-
bility, and unnecessary interference with market
mechanisms. i

(2&- In specifying prices (or prescribing the manner
for determining them), such regulation shall provide
for—

(A) a dollar-for-dollar passthrough of net in-
creases in the cost of crude oil, residual fuel oil, and
refined petroleum products to all marketers or dis-
tributors at the retail level ; and v

(B) the use of the same date in the computation
of markup, margin, and posted price for all market-
ers or distributors of crude oil, residual fuel oil and

87 Stat. 630
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refined petroleum products at all levels of marketing
and distribution.

(3) The President in promulgating the regulation
under subsection (a) shall give consideration to allocat-
ing crude oil, residual fuel oil, and refined petroleum
products in a manner which results in making available
crude oil, residual fuel oil, or refined petroleum products
to any person whose use of fuels other than crude oil,
residual fuel oil, and refined petroleum preducts has
been curtailed by, or pursuant to a plan filed in ecompli-
ance with, a rule or order of a Federal or State agency,
or where such person’s supply of such other fuels is un-
obtainable by reason of an abandonment of service per-
mitted or ordered by a Federal or State agency.

(e¢) (1) To the extent practicable and consistent with
the objectives of subsections (b) and (d), the mandatory
allocation program established under the regulation
under subsection (a) shall be so structured as to result in
the allocation, during each period during which the reg-
ulation applies, of each refined petroleum product to each
branded independent marketer, each nonbranded inde-
pendent marketer, each small refiner and each independ-
ent refiner, and of crude oil to each small refiner and each
independent refiner, in an amount not less than the
amount sold or otherwise supplied to such marketer or
refiner durihg the corresponding period of 1972, ad-
justed to provide—

(A) in the case of refined petroleum products, a
pro rata reduction in the amount allocated to each
person engaged in the marketing or distribution of
a refined petroleum product if the aggregate amount
of such product produced in and imported into the
United States is less than the aggregate amount pro-
duced and imported in calendar year 1972; and
_ (B) in the case of crude oil, a pro rata reduction
in the amount of crude oil allocated to each refiner
if the aggregate amount produced in and imported
into the United States is less than the aggregate
an;ount produced and imported in calendar year
1972.

(2)(A) The President shall report to the Congress
monthly, beginning not later than January 1, 1974, with
respect to any change after calendar year 1972 in—

(i) the aggregate share of nonbranded independ-
ent marketers,

(ii) the aggregate share of branded independent
marketers, an :

(iii) the aggregate share of other persons en-
gaged in the marketing or distributing of refined
petroleum products.

of the national market or the regional market in any
refined petroleum product (as such regional markets
shall be determined by the President).
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(B) If allocation of any increase of the amount of any
refined petroleum product produced in or imported into

" the United States in excess of the amount produced or

imported in calendar year 1972 contributes to a signif-
icant increase in any market share described in clause
(1), (i), or (iii) og subparagraph (A), the President
shall by order require an equitable adjustment in alloca-
tions of such product under the regulation under subsec-
tion (a).

(3§ The President shall, by order, require such adjust-
ments in the allocations of crude oil, residual fuel oil,
and refined petroleum products established under the
regulation under subsection (ag as may reasonably be
necessary (A) to accomplish the objectives of subsec-
tion (b), or (B) to prevent any person from taking any
action which would be inconsistent with such objectiyes.

{4) The President may, by order, require such adjust-
ments in the allocations of refined petroleum products
and crude oil established under the regulation under
subsection (a) as he determines may reasonably be neces-
sa e

% (A) in the case of refined petroleum products (i)

to take into consideration market entry by branded
independent marketers and nonbranded independent
ma,rlg:ters during or subsequent to calendar year
1972, or (ii) to take into consideration expansion or
reduction of marketing or distribution facilities of
such marketers during or subsequent to calendar
year 1972, and
(B) in the case of crude oil (i) to take into con-
sideration market entry by independent refiners and
small refiners during or subsequent to calendar year
1972, or (ii) to take inte consideration expansion or
reduction of refining facilities of such refiners dur-
ing or subsequent to calendar IZear 1972,
Any adjustments made under this paragraph may be
made only upon a finding that, to the maximum extent
practicable, the objectives of subsections (b) and (d) of
this section are attained.

(5) To the extent practicable and consistent with the
objectives of subsections (b) and (d), the mandatory
allocation program established under the regulation un-
der subsection (a) shall not provide for allocation of
LPG in a manner which denies LPG to any industrial
user if no substitute for LPG is available for use by such
industrial user.

(d) The regulation under subsection (a) shall require

Allocation
adjustment.

LPG allo-
cation.

0Oil produced
or refined in

that crude oil, residual fuel oil, and all refined petroleum uv.s

Rroducts which are produced or refined within the United
States shall be totally allocated for use by ultimate users
within the United States, to the extent practicable and
necessary to accomplish the objectives of subsection (b).
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(e) (1) The provisions of the regulation under subsec- -

tion (a) shall specify (or prescribe a manner for deter-
mining

upon a finding by the President that to require allocation
at the producer level (on a national, regional, or case-bg-
case basis) is unnecessary to attain the objectives of sub-
section (b) (1) éE) or the other objectives of subsections
(b), (c),and (d) of this section, such regulation need not
require allocation of crude oil at such level. Any finding
made pursuant to this subsection shall be transmitted to
the Congress in the form of a report setting forth the
basis for the President’s finding that allocation at such
level is not necessary to attain the objectives referred to
in the preceding sentence.

(2) (A) The regulation promulgated under subsection
(a) of this section shall not apply to the first sale of
crude oil produced in the United gtates from any lease
whose average daily production of crude oil for the pre-
ceding calendar year does not exceed ten barrels per well.

(B) To qualify for the exemption under this para-

graph, a lease must be operating at the maximum feasible

rate of production and in accord with recognized conser-
vation practices.

(C) Any agency designated by the President under
section 5(b) for such purpose is authorized to conduct
ins;l;fctions to insure compliance with this paragraph and
shall promulgate and cause to be published regui)ations
implémenting the provisions of this paragraph. -

{£) (1) The provisions of the regulation under subsec-
tion (a) respecting allocation of gasoline need not take
effect until thirty days after the promulgation of such
regulation, except that the provisions of such regulation
respecting price of gasoline shall take effect not later than
fifteen dfays after its promulgation.

(2) TI—

(A) an order or regulation under section 203(a)

(8) of the Economic Stabilization Act of 1970 ap-

plies to crude oil, residual fuel oil, or a refined pe-

troleum product and has taken effect on or before

the fifteenth day after the date of enactment of this
Act, and

‘(BY the President determines that delay in the

effective date of provisions of the regulation under

subsection (a) relating to such oil or product is in

the public interest and is necessary to effectuate the

transition from the program under such section 203

(a) (3) to the mandatory allocation program re-

quired under this Act, :

he may in the regulation promulgated under subséction

(a) of this section delay, until not later than thirty days

after the date of the promulgation of the regulation, the

effective date of the provisions of such regulation insofar

as they relateé to such oil ar product. At the same time the

prices of crude o1l at the producer level, but, .
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President promulgates such regulation, he shall report
to Congress setting forth his reasons for the action under
this paragraph.

(g) (1) The regulation promulgated and made effec-
tive under subsection (a) shall remain in effect until
midnight August 31, 1975, except that (A)) the President
or his delegate may amend such regulation so long as
such regulation, as amended, meets the requirements of
this section, and (B) the President may exempt crude
otl, residual fuel oil, or any refined petroleum product
from such regulation in accordance with paragraph (2)
of this subsection. The authority to promulgate and
amend the regulation and to issue any order under this
section, and to enforce under section 5 such regulation
and any such order, expires at midnight August 31, 1975,
but sueh expiration shall not affect any action or pending
proceedings, civil or criminal, not finally determined on
such date, nor any action or proceeding based upon any
act committed prior to midnight August 31, 1975.

(2) If any time after the date of enactment of this Act
the President finds that application of the regulation
under subsection (a) to crude oil, residual fuel oil, or re-
fined petroleum product is not necessary to carry out this
Act, that there is no shortage of such oil or product, and
that exempting such oil or product from such regulation
will not have an adverse impact on the supply of any
other oil or refined petroleum products to this Act, he
may prescribe an amendment to the regulation under
subsection ga) exempting such oil or product from such
regulation for a period of not more than ninety days. The
President shall submit any such amendment and an
such findings to the Congress. An amendment under this
paragraph may exempt more than one oil or product.
Such an amendment shall take effect on a date specified
in the amendment, but in no case sooner that the close
of the earliest period which begins after the submission
of such amendment to the Congress and which includes
at least five days during which the House was in session
and at least five days during which the Senate was in
session ; except that such amendment shall not take effect
if before the expiration of such period either House of
Congress approves a resolution of that House stating in
substance that such House disapproves such amendment.

ADMINISTRATION ANDP ENFORCEMENT

Sec. 5. (a) (1) Except as provided in pars, h (2),
(A) sections 205 through 211 of the Econgm-iegé:}:biliza-
tion Act of 1970 (as in effect on the date of enactment of
this Act) shall apply to the regulation promulgated un-
der section 4(a), to any order under this Act, and to any
action taken I;y the President (or his delegate) under
this Act, as if such regulation had been promulgated,
such order had been issued, or such action had been taken
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under the Economic Stabilization Act of 1970; and (B)
section 212 (other than 212(b)) and 218 of sueh Act
shall apply to functions ynder this Act to the same extent
such sections app_liy to functions under the Economic
Stabilization Act of 1970.

(2) The expiration of authority to issue and enfarce
orders and regulations under section 218 of such Act
shall not affect any authority to amend and enforce the
regulation or to issue and enforce any order under this
Act, and shall not effect any authority under sections
212 and 213 insofar as such authority is made appli-
cable to functions under this Act.

(b) The President may delegate all or any: portion
of the authority granted to him under this Aet to such
officers, departments, or agencies of the United States,
or to any State (or officer thereof), as he deems
appropriate.

EFFECT ON OTHER LAWS AND ACTIONS TAKEN
THEREUNDER

Sec. 6. (a) All adtions duly taken pursuant to clause
(8) of the first sentence of section 203(a) of the Eco-
nomic Stabilization Act of 1970 in effect immediately
prior to the effective date of the regulation promul-
gated under section 4(a) of this Act, shall continue in
effect until modified pursuant to this Act.

(b) The regulation under section 4 and any order
issped thereunder shall preempt any provisions of any
program for the allocation of crude oil, residual fuel
oil, or any refined petroleum product established by
any State or local government 1f such provisjon. is in
conflict with such reculation or any such order.

(c) (1) Except as specifically provided in this subsec-
tion, no provisions of this Act shall be deemed to convey
to any person subject to this Act immunity from civil or
criminal liability, or to create defenses to actions, under
the antitrust laws. _

(2) Asused in this subsection, the term “antitrust laws”
includes—

(A) the Act entitled “An Act to protect trade and
commerce against unlawful restraints and monop-
olies”, agproved July 2, 1890 (15 U.S.C. 1 et, seq.f;

(B) the Act entitled “An Act to supplement ex-
isting laws against unlawful restraints and monop-
olies, and for other purposes”, approved October 15,
1914 (15 U.S.C. 12 et'seq.) ;

(C) the Federal Trade Commission Act (15 U.S.C.
41 et seq.) ; ,

(D) sections 73 and 74 of the Act entitled “An Act
to reduce taxation, to provide revenue for the Gov-
ernment, and for other purposes”, approved Au-
gust 27,1894 (15 U.S.C.8and 9) ; and
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gE& the Aet of June 19, 1936, chapter 592 (15
U.S.C. 18, 13a, 13b, and 21a).

(3) The ‘regulation promulgated under section 4(a)
of this Act shall be forwarded on or before the date of its
promulgation to the Attorney General and to the Federal
Trade Commission, who shall, at least seven 'days prior
to the effective date of such regulation, report to the
President with respect to whether such regulation would
tend to create or maintain anticompetitive practices or
situations inconsistent with the antitrust laws, and pro-
pose any alternative which would avoid or overcome
such effects while achieving the purposes of this Act.

(4) Whenever it is necessary, in order to comply with
the provisions of this Act or the regulation or any orders
under section 4 thereof, for owners, directors, officers,
agents, employees, or representatives of two or more per-
sons engaged 1n the business of producing, refining, mar-
keting, or distributing crude oil, residual fuel oil, or any
refined petroleum produet to meet, confer, or communi-
cate in such a fashion and to such ends that might other-
wise be construed to constitute a violation of the anti-
trust laws, such persons may do so-only upon an order of
the President (or of an oﬂlycer or agency of the United
States to whom the President has delegated authority
under section 5(b) of this Act) ; which order shall specify
and limit the subject matter and objectives of such meet-
ing, conference, or communication. Moreover, such meet-
ing, conference, or communicatien shall take place only
in the presence of a representative of the Antitrust Di-
vision of the Department of Justice, and a verbatim
transcript of such meetins, conference, or communica-
tion shall be taken and deposited, together with any

Report to
President.

Meeting.

agreement resulting therefrom, with the Attorney Gen- .

eral and the Federal Trade Commission, where it shall
be made available for public inspection.

(5) There shall be available as a defense to any action
brought under the antitrust laws, or for breach of con-
tract in any Federal or State court arising out of delay

or failure to provide, sell, or offer for sale or exchange

crude oil, residual fuel oil, or any refined petroleum prod-
uct, that such delay or failure was caused solely by com-
pliance with the provisions of this Act or with the regu-
lation or any order under section 4 of this Act.

(6) There shall be available as a defense to any action :

brought under the antitrust laws arising from any meet-
ing, conference, or communication or agreement result-
ing therefrom, held or made solely for the purpose of

complying with the provisions of this Act or the regula- .

tion or any order under section 4 thereof, that such meet-
ing, conference, communication, or agreement was car-
ried out or made in accordance with the requirements of
paragraph (4) of this subsection.
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MONITORING BY FEDERAL TRADE COMMISSION

Skc. 7. (a) During the forty-five day period begin-
ning on the effective date on which the regulation under
seetion 4 first takes effect, the Federal Trade Commission
shall monitor the program established under such regula-
tion; and, not later than sixty days after such effective

s tod o date, shall report to the President and to the. Congress
and Congress. respecting the effectiveness of this Act and actions taken
pursuant thereto. . _

(b) For purposes of carrying out this section, the Fed-
eral Trade Commission’s authority, under sections 6, 9,

. and 10 of the Federal Trade Commission Act to gather
388tat. 721;  gnqd compile information and to require furnishing of
84 Stat. 9295  jpformation, shall extend to any individual or partner-
62 Stat. 909.  ghin and to any common carrier subject to the Acts to
15U.8.C.46,  regmulate commerce (as such Acts are defined in section 4
25,60, of the Federal Trade Commission Act).

Approved November 27, 1973.

LEGISLATIVE HISTORY

House Rerorts: No. 93-531 accompanying H.R. 9681 (Comm. on Interstate and
Foreign Commerce) and 93-628 (Comm. of Conference).

SENATE RerorT No. 93-159 (Comm. on Interior and Insular Affairs).
CONGRESSIONAL RECORD, Vol. 119 (1973) :

May 31, June 1, 4, 5, considered and passed Senate.

Oct. 17, considered and passed House, amended, in lieun of H.R. 9681.

Nov. 13, House agreed to eonference report.

Nov. 14, Senate agreed to conference report.

ArpENDIX IV

STATEMENT OF MICHAEL EVANS, CHASE ECONOMETRICS ASSOCIATES, INC.

Chase Econometrics Associates, Inc., has prepared an analysis of
the effect of the President’s energy program under various alternative
assumptions about tax reductions. We have prepared three alternative
simulations using the Chase Econometrics macroeconomic forecast-
ing model. We first consider our standard forecast which assumes an
$8 billion rebate at mid-year and an $8 billion decrease in persenal
income taxes beginning in the third quarter of 1975. In this run we
also assume that there will be no increase in the tariff on imported
oil and that the price of old crude oil will not be decontrolled. In the
second run we consider the same $16 billion personal income tax cut
but also assume that a $3 bbl tariff on imported oil will be phased
in by April 1 and that the price of old crude oil will be decontrolled
at that time. Under such a scenario the price of oil would be $15.50 bbl
which is equal to the $12.50 bbl price of landed imported oil plus
the $3.00 bbl tariff. New oil prices would also move up. to this level.
Under this scenario consumers would not receive any rebates or reduc-
tions in taxes as a result of the higher oil prices. In the third scenario
we assume that everything occurs as indicated in the seeond scenario
but beginning October 1, 1975, the tax package is passed by Congress
which inecreases corporate income tax payments by $12 billion and
reduces personal income tax payments by $19 billion. We have pre-
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pared a table showing the effect on the economy of these three alterna-
tives and have shown comparative forecasts for the consumer price
index, the rate of unemployment and GNP in constant (1958) prices.
‘We found that the consumer price index would rise by an additional
1.9 percent if the $3 tariff and deregulation of old oil prices were to
take place. This would raise the unemployment rate by an additional
0.9 percent in 1976 and reduce the rate of growth next year from 6.4
percent to 4.1 percent. If the $19 billion rebate to consumers were put
nto effect in 1975.4, the unemployment rate would drop to 8.6 percent
next year, still well above the 8.0 percent expected under the standard
forecast. Real growth would be 5.4 percent compared to 6.4 percent in
the standard forecast. Further details of the comparative statistics are
found in the accompanying tables.

TABLE—CHASE ECONOMETRICS, INC

Fiscal Fiscal
ear  year
75:1 75:2 75:3 74:4 76:1 76:2 76:3 764 15 76 1’976 977

1. Antirecession tax cut, no energy
pfié:e increase:

T N e e —6.0 -8 47 67 69 76 7.5 6.6 —-27 64 65 6.1
Sl i . 7.4 58 6.0 60 57 62 60 67 87 61 60 6.5
L e i 84 91 9.2 90 86 81 7.8 7.4 89 80 87 7.4
11. Antirecession tax cut, $3 tariff de-
control of old oil on Apr. 1:
00,1 2 ot i el e —6.0 —5.3 ~2.3 3.3 55 66 7.9 7.6 -46 41 33 7.2
LA - 0 R TU IR PRt RN A 7.4 15.0 6.3 €6 6.1 65 .59 67 10.6 7.0 6.4 6.5
R TR R .4 9.1 95 97 95 91 88 84 9.2 89 9.5 83
111. Antirecession tax cut, $3 tariff, de-
control of old oil on Apr, 1, 1975,
windfall profits tax and con-
stmer tax rolef tn Oct. 1, 1975:
éNP.- ...................... —6.0 —5.3 -2.3 44 7.4 82 9.0 8.2 -45 54 44 7.5
| R NI A 7.4 15.0 &3 64 6.0 6.4 60 68 10.6 7.0 6.3 6.7
- TN A S, 84 91 985 9.6 93,89 84 8082 86 9.3 19

Note: GNP—percentage change from previous peried in real GNP (annuai rate). CPl—parcentage change from previous
pg.no? an consumer price index (seasonably adjusted annual rate). VE-——unemployment raté (percentage) seasonably
adjusted. .
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TEMPORARY EMERGENCY COURT OF APPEALS
OF THE UNITED STATES

No. DC-26

Consumers UnioN oF UNITED STATES, INC.; PLAINTIFF-APPELLANT
v.

Jorx C. SawsHILL, ADMINISTRATOR OF FEDERAL ENERGY ADMINISTRA-
TION, DEFENDANT-APPELLEE

(Peter H. Schuck, Esq., Washington, D.C., for appellant.) {Carla
A. Hills, Assistant Attorney General; Stanley D. Rose and C. Max
VaSSf.]nel;i, Attorneys, Department of Justice, Washington, D.C., for
appellee.

Eefore Tamm, Chief Judge, Anderson, and Johnsen, Ju es.\
Anderson, Judge. a- FORN

S / )
Consumers Union of the United States, Inc. (Consume ‘{)*nion) -\

alleges in this action that regulations, 10 C.F.R. §§ 212.71——-7{1¥§ffective
\ 5
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Janudry ~18, 1974, issued by the Federal Energy Office; now the
Federal Energy Administration. (FEA), violate g 4 of the Emergency
Petroleum -Allocation Act of 1978, 15 U.S.C. §§ 751-756 (the Act).
Specifieally, Consumers Union claims that § 4 of the Act imposes a
mandatory duty to establish controls which will ensure “equitable”
prices for all domestic crude oil; that FEA, by permitting new and
released crude oil to be sold at the free market price violates such stat-
utory duty and has in effect created a massive unauthorized exemption
from the Act. : ¢

The United States District Court for the District of Columbia
denied Consumers Union’s motion for declaratory and injunctive
relief and granted FEA’s cross‘motion for summary judgment. It
held that the Act does not necessitate price ceilings, and that FEA’s
decision to let the prices “float” on certain categories of crude oil satis-
fies the statutory prescription that it specify or prescribe a manner for
determining price. The court further ruled that this decision does not
result in an invalid exemption from regulation, because all oil remains
“subject to” allocation and price controls. Consumers Union has
ap'gealed from the decision and order of the district court.

he parties concede that the Act imposes a mandatory duty to

“specify” or “determine,” i.e. to “regulate” prices for all crude oil.
The Act provides that the President of the United States “* * * shall
promulgate a regulation providing for the mandatory allocation of
crude oil, residual fuel o1l and each refined petroleum product, in
amounts' * * * and at prices specified in (or determined in a manner
prescribed by) such regulation.” Section 4(a), in which this require-
ment is found, also specifies that the implementing regulation “* * *
shall apply to all crude eil * * * produced in or imported into the
United States,”* with one exceptioh—*stripper well production,”
essentially the output of low-yield properties.? It is further provided
that, “* * * to the maximum extent practicable,’ the regulation
secure “* * * [the] preservation of an economically sound and com-
petitive petroleum industry * * * equitable distribution * * * at equi-
table prices [and] * * * minimization of * * * unnecessary interfer-
ence with market mechanism.” § 4(b) (1) (A-I).?

18ection 4(a) provides:

“Not later than fifteen days after the date of enactment of this 'Act, the President shall
promulgate a regulation providing for the mandatory allocation of crude oil, residual fuel
oil, and each refined petroleum product, in amounts specified in (or determined in & manner
prescribed by) and at prices specified in (or determined in a manner prescribed by) such
regulation. Subject to subsection (f), such regulation shall take effect not later than fifteen
days after its promulgation. Except as provided in subsection (e) such regulatien shall
apply to all crude oil, residual fuel oll, and refined petroleum products produced in or im-
ported into the United States.”

2 Section 4 (e) (2) (A) provides:

_ “The regulation promulgated under subsection (a) of this seetion shall not abnly to the
first sale of crude oil produced in the United States from any lease whose average dally
produection of crude oil for the preceding calendar year does not exceed ten barrels per well.””

3 Section 4 (b) (1) provides:

“'I;lée f1-egu1ation under subsection (a), to the maximum extent practicable, shall
provide for—

* (A) protection of public health, safety, and weifare (including maintenance of
residential heating, such as individual homes, apartments, and stmular occupied
dwelling units), and the national defense ;

(B) maintenance of all public services (including facilities and services provided
by municipally, cooneratively, or investor owned utilities or by any State or local
government or authority, and including transportation facilities and services
which serve the public at large) ;

(C) maintenance of agricultural operations, including farming, ranching, dairy,
and fishing activities, and services directly related thereto ;

(D) preservation of an economically sound and competitive petroleum industry ;
including the priority needs to restore and foster competition in the producing,
refining, distribution, marketing, and petrochemical sectors of such industry, and

Ps
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To éxémpt any ‘category of crude oil from the allocation and
pricing system; the President must make specific factual findings
which, together with the proposed exemption, shall then be submitted
to Congress. The exemption takes effect within a specified period
thereafter, provided that neither House meanwhile takes any action
expressing its disapproval: Any exemption thereby created may
remain’ valid for a period not in excess of 90 days. § 4(g) (2).*

The regulations in question establish a “two-tier priéing system,”
‘which impose ¢eilings on certain categories of crudeoil' while other
categories may. ¢ell at the market price. Specifically, “old” oil, i.e. oil
from properties producing at, or less than, their 1972 levels, cannot be
sold at'a figure which exeeeds the highest posted price for the same
grade of crude oil in that particular field on May 15, 1973, plus $1.35.
The national average ceiling price for all old crude, which constitutes
60% of domestic production, is approximately $5.35 per barrel.

“New” crude oiY, which is the amount of domestic crude oil pro-
duced and sold from a property above the amount produced and sold
from that property during an equivalent period in 1972, “the base
year,” may be sold, under the regulations, without regard to the ceiling
price, i.e. at the market price, 10 C.F.R. § 212.74(a). If a particular
property did not produce at all during the base year, then all of its
current yield is new oil and, accordingly, may be sold at the market
price. The prevailing national average price for new oil is approxi-
mately $10 per barrel. ‘

“Released” oil constitutes that portion of the output of a'particular
property producing in excess of its 1972 level which is not “new” oil ;
that is to say, if the 1972 production level for a particular property is
presently exceeded for an equivalent period, the current yield up to
the base period production level is labeled “released crude” oil and the
balance or excess over that level is “new crude” oil. The maximum
allowable price for released oil is the lesser of the current market price
or the price derived from a formula made up of the base period produc-

to preserve the competitive viability of independent refiners, small refiners, non-
brand independent marketers. and branded independent marketers ;

(E) the allocation of suitable types, grades, and qualitz of crude oil to refineries
in the United States to permit such refineries to operate at full capacity ;

(F') equitable distribution of crude oil, residual fuel oil. and refined petroleum
products at equitable prices among all reglons and areas of the United States and
sectors of the petrolenm industry, including independent refiners, small refiners,
nonbranded independent marketers, branded independent marketers, and among
all users : !

(G) allocation of residual fuel oil and refined petrolenum products in such
amounts and in such manner as may be necessary for the maintenance of explora-
tion for, and production or extraction of, fuels, and for required transportation
related thereto ;

(H) economic efficiency ; and

(I) minimization of economic distortion, inflexibility, and unnecessary inter-

. ference with market mechanisms.”

4 Section 4 (g) (2) provides:

“If at any time after the date of enactment of this Act the President finds that
application of the regulation under subsection (a) to crude oil, residual fuel oil, or
a refined petroleum product is not necessary to carry out this Act, that there is no
shortage of such oil or product. and that exempting such oil or product from such
regulation will not have an adverse impact on the sugply of any other oil or refined
petroleum products subject to this Act, he may prescribe an amendment to the regula-
tion under subsection (a) exempting such oil or product from such regulation for a
period of not more than ninety days. The President shall submit any such amendment
and any such findings to the Congress. An amendment under this paragraph may not
exempt more than one oil or one product: Such an amendment shall take effect on a
date specified in the amendment, but in no case sooner than the close of Wﬁ i
period which begins after the submission of such amendment to the Congre®g and W
includes at least five days during which the House was in session and a
during which the Senate was in session; except that such amendme
effect if before the expiration of such period either House of Con; "
resoh:ition t01! that House stating in substance that such House approves such ..
amendment.” b >

approves a o
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tion level, the May 15, 1973 posted price, the current market price,
and the amount by which present production exceeds base period
yield, as delineated in the regulation. 10 C.F.R. § 212.74(b) .5

As above stated, the parties differ only in their views of the extent
and type of governmental activity which will satisfy the prescription
for regulating the prices for all crude oil. The questions presented on
appeal for resolution are: (1) does retention of the authority to regu-
late prices in the future fulfill the statutory mandate or does it create
an exemption, which is invalid to the extent that the detailed procedure
set out in § 4(g) (2) of the Act has not been followed; (2) if the Act
requires more than the mere retention of the authority to regulate
prices, does the “regulation,” provided for new and released crude oil}
satisfy such additional requirement ; and (3) assuming that 10 C.F.R.
§§ 212.74 (a) and (b) provide a valid form of regulation, does reliance
upon the market for the establishment of the price of new and released
crude oil satisfy the equitable price standard contained in the Act.

The Government argues, and the district court so held, that new
and released crude oil have not been exempted from price controls.
This court, it is implied, therefore need not decide whether the policy,
permitting prices to float to the market level, provides sufficient
control to constitute the “regulation” of prices, because FEA has re-
tained the authority to impose more direct controls in the future.

This argument would be valid if the Act merely authorized the
regulation of prices when or if the FEA, in its discretion, saw fit to do
to, because in such a case, the failure presently to exercise that au-
thority would not preclude the future imposition of contrels. If,
however, the Act requires that prices be regulated. any failure so to
act, no matter how temporary, exempts present prices from the con-
trols to which they should otherwise be subject.

The Act, by the use of such terms as “shall” and “direct,” impeses a
mandatory, non-discretionary duty to specify, or prescribe a method
for fixing prices. See, e.g. Escoe, v. Zerbst, 295 U.S. 490, 493 (1935) ;
Richbourg Motor Co. v. United States, 281 U.S. 528, 534 (1930) ; Na-
tional Treasury Employees Union v. Nicen, 492 F. 2d 587, 601 (D.C.
Cir. 1974). Section 2(b), for example, provides that “[t]he purpose of
[the] Act is to grant to the President * * * and direct him to ewercise

5 The formula set out in 10 C.F.R. § 212.74(b) is as follows:
(s}
“Pras=Pet c——wsl [Pm—Pel

bpoi
Where :
Pmax= Maximum price that may be charged for the ctude petroleum (othet than new
crude) purchased from the property (dollars per barrel) ;
Pe= Ceiling price of the crude petroleum (dollars per barrel) ;
Cuper = Base production control level for property (barrels) ;

Cpr= Total amount of crude petroleum produced from the propetrty during the month
(barrels), less the number of barrels of new crude petroleum téquired to be
sold during the month at or below the ceiling price pursuant to the second
sentence of paragraph (a) of this section; and

Pm== Current free market price of the particular quality and grade of crude petrolenm
(dollars per barrel).

Application of this formula may be illustrated bv the following example :

Ezample, During September 1973, Firm X produces 8170 barrels of a single
grade of crude petroleum from a particular property. During September 1972,
6,420 barrels of crude petroleum were produced from the same property. The ceil-
ing grlce for the September 1973 crude petroleum is $4.10 per barrel and its free
market price (i.e., the price X can get on the market for the 1,750 barrels of new
crude) is $4.95 per barrel. The maximum price that X may charge for the 6.420
barrels of other than new crude petroleum (i.e., old plus released crude) produced
in September 1973 is ;

Pmax=$4.104 (8.170/6.420—1) ($4.95—$4.10)
Pmax=$4.104 (.27) ($0.85)
Pmax=$4.104-50.23

Pmax=§4.33/barrel.”
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specific temporary authority to deal with shortages of crude oil * * *
[ This] authority * * * shall be ewercised for the purpose of minimizing
the adverse impacst of [such] shortages.” (Emphasis added.) Section
4(a), mareover, specifies that “the President skall promulgate a
regulation providing for the mandatory allocation of crude oil * * *
at prices specified in (or determined in a manner prescribed by) such
regulation * * *? And, §4(a) further Provides that “* * * guch
regulation skall apply to all crude oil * * *’ [Emphasis added.]

Congress, moreover, by including the specific and comprehensive
requirements of § 4(g) (2) has exhibited a clear policy of restricting
and clogely controlling the grant of exemptions.

This court, in the face of such legislative intent and the clear and
unambiguous meaning of the Act, must reject any interpretations of
the Aot, such as that proferred by appellee, which would permit the
Executive, acting through the FEA, to evade a non-discretionary
duty and to enlarge the authority to create exemptions simply by
describing as “subjeect to controls” that which may simply he deter-
mined by the forces of an uncontrolled market.

FEA stresses the fact that the regulations at issue do not in precise
terms “exempt” the new and released oil from price controls, This
literal approach, adopted by the district court, was rejected by the
Supreme Court in Federal Power Conumission v. Texaco, Inc., No.
72-1490 (June 10, 1974). The question is not whether all oil remains
“subjeet to” price controls, but whether the controls mandated by
the Act have in fact been imposed. Insofar as FEA has not regulated
prices in compliance with the Act, it has created a de facto exemption
which is invalid to the extent that the detailed procedures set out in
§ 4(g) (2) have not been followed.®

While the Act directs that the prices for all categories of e¢rude oil
be regulated, it does not specify a particular method for doing so.
Consequently FEA has discretion in devising a regulatory scheme,
but it eannot adopt measures which contravene a statutory mandate.
See, e.g. Permian Basin Rate Cases, 390 U.S. 747, T76-777 (1968);
Wisconsin v. Federal Power Comanission, 373 U.S. 294, 309 (19632
I(V’Ieglfg;d Power Commission v. Natural Gas Pipeline Co., 315 U.S. 5

We hold that the FEA did not abuse its discretion by promulating
10 C.F.R. §212.74(d). Nothing in the language of §4(a) suggests
that prices cannot be prescribed or determined 1n part with reference
to or in relation to market prices. The Act only requires that prices
be specified in, or determined in a manner ordained by, the imple-
menting regulation. This requirement is satisfied by a plan calling
for a ceiling on prices. See e.g. Permian Basin Rate Cases, supra,
390 U.8. at 768790, )

The regulation concerning new oil, 10 C.F.R. § 212.74(a) is another
matter. The district eourt held that FEA by permitting the price to
be set execlusively by the operation of the free market has complied

.
%

b

8 Although the court below did not address the issue of compliance with § 4(g) (2), we do
not remand becauge the record unequivocally shows that an exemptioy, to the extent that
one has been granted, is no longer valid. Appellee Sawhill promulgated the regulations at
issue on January 15, 1974. Section 4(g) (2) provides that an exemption, even if validly
granted, may remain in force for no more than 90 days, a period which has long since
expired. To the extent that we hold that 10 C.F.R. § 212.74(a) fails to specify, or prescribe
a manner for the determination of price, and that FEA has created a cﬁa facto exemption,
this exem_ptioqf even if it is assumed that the other requirements of § 4(g) (2) had been
satisfied, is no longer valid.
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with the Act. New crude oil however would sell at the market price
even in the absence of such administrative regulation.. FEA thetefore
has “permitted” new crude to sell at the market level only in the
sense that it has taken no action to conipel a different result. If Con-
gress intended that the market could be used as the exclusive regulator
of prices, then it could have authorized the President to impose a
simple pricing mechanism. Congress, however, has réquired the
promulgation of regulation for all crude oil. And, because Congress
will not be presumed to have done a useless, ineffective, or absurd
thing, see, e.g. Pennsylvania v. Nelson, 350 U.S 497, 509-510 (1956),
the presumption arises that § 4(a) cannot be satisfied by-an administra-
tive scheme which necessarily results in the same price which would
prevail in its absence. '

The district court concluded that the Act conferred a great deal of
discretion upon the President to formulate a pricing mechanism. This
derives in part from § 4(b) which requires that the President maxi-
mize “to the * * * extent praecticable” the various goalg set out in
that section, many of which conflict with one another. Onée such goal is
the “minimization of economic distortion, inflexibility, and unneces-
sary interference with market mechanisms.” § 4(b).(1) ¢(I). The trial
court relied upon this statement of objectives to support its holding.

Although the President is afforded wide discretion and must-attempt
to minimize market interference, it was an error to conclude: that the
congressional intent and requirement for affirmative and express reg-
ulation of 411 érude oil could be neutralized in whole or in part and
that 10 C.F.R. § 212.74(a) could, therefore, be regarded as a valid
impleménting regulation. This construction would render superfluous
various other mandatory provisions of the Aet.” = ) :

The Government, on this appeal, doeés not stand on the theory
adopted by the district court. It coricedes that the Act: requires some
form of active interference with the operation of the free market, but
it takes the position that the Act has been satisfied because govern-
mental action causes the gverage price level for all erude oil to vary
from that which would prevail under free market conditions. New
crude oil, according to the Government, normally constitutés enly a
portion of the total output of each oil-producing property so that the
average of the prices charged by each producer for a# his'oil is lower
that it would be in the absence of the régulations at idsue and that
therefore FEA has in effect regulated the price for all erude oil.

If this tHeory were to be adopted, then a simple régulation govern-
ing the total amount any one producer could receive for his oil, be

7 For example, as a prerequisite to the grant of an exemption under § 4(g) (2), the Pres-
ident must explicitly find that “* * * application of the [implementing regulation] is not
necessary to earry out [the purposes of the Actl.” An exemption from 10 C.F.R. § 212.74(a)
could only be granted, therefore, if the free operation of the market is no longer necessary
to “minimize * * * interference with market mechanisms,” one of the purposes of the
statute. As an alternative the district court would be forced to conclude that an exemption
to 10 C.F.R. § 212.74(a) could never be granted. Similarly, to exempt any crude oil, pre-
sently covered by the regulation, from the operation of 10 C.F.R. § 212.74(a) it would be
necessary to set prices for such excluded category by some mechanism other than the
exclusive operation of the free market., The President’s authority, however, to interfere in
the free market derives from the Act itself.. The theory underlying the decision of the trial
court would lead to the conclusion that an exemption could never be granted, because, if
the regulation is not necessary to carry out the purposes of the Act, then the Act cannot
be cited in support of the price tampering which an exemption would necessitate. Such a
result, however, would render superfluous the detailed and comprehensive section of the
Act provides an explicit procedure for the grant of exemptions. It would also prevent the
President from granting exemptions in an attempt to secure “to the maximum extent prac-
tlctablle” thg ia.dcpievement of the statutory goals in meeting changing developments in the
petroleum field.
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it “old;” “new,” “released” or othierwise, would be adequa ‘

be permissible, a scheme of indirect regulation must zgtilltg;lelzil:l ttltlg
requirement that the Government affect the price for esich: ¢ategory
of crude oil and not just that of crude oil taken as a whole. While
the provision that FEA specify or prescribe a method for the.determi-
nation of price does not call for the imposition of price.ceilings and
can be satisfied by a scheme which affects prices indirectly, * * *
we are of the opinion that the ceilings imposed on old and released
crude in the present case do not result in governmental regulation of
the price of new oil. A requiretnent to regulate the price of ‘all crude
ail, directly or indirectly, 15 not satisfied by an administrative scheme
which affects only the average price of crude oil and nat the price of
each component category. !

Although the Supreme Court upheld a regulation of the Federal
Power Commission which indirectly controlled rates charged by nat-
ural gas producers, Federal Power Commission v. Tewaco, Ina: supra,
that case differed critically from the present case. It came about in
this way. The Natural Gas Act, 15 U.S.C. § 717, required that the
Government regulate the ratés charged by all producers. The admin-
1strative regulation, however, failed directly to regulate small pro-
ducers of natural gas, even though they came within the scope of the
Act. The Supreme Court upheld the validity of the regulation be-
cause the entire output of these small, non-regulated producers was
purchased only by the pipelines and large natural gas companies which
yould exert, pressure to keep the freely floating rates in line with the

Just and reasonable” rates to which the regulations compelled the
larg?‘r producers to adhere. On the other hand, in the present case,
the “average weighted price per barrel,” is merely a mathematical
construct with no mederating effect on the price of new crude oil,
which is presently set exclusively by the operation of the “law” of
supply and demand. We, therefore, hold that FEA has not specified
or prescribed a manner for determining the price of new crude oil and
that 10 C.F.R. § 212.74(a) operates to create an invalid exemption.

We also hold that 10 C.F.R. § 212.74(a) is invalid on the separate
ground that the use of the market as the sole factor in determining
price fails to satisfy the statutory precept that the price of all crude be
set at an equitable level.

The Emergency Petroleum Allocation Act was enacted in part in
an effort to “* * * yegfore and foster competition in the producing
[sector] . . . of the petroleum industry,” § 4(b) (1) (D). (Emphasis
ad(‘iled.) Congress has also directed that the President—

“* % * in exercising [his] authority, strike an equitable balance
between the sometimes conflicting needs of providing adequate induce-
ment for the production of an adequate supply of product and of
holding down spiraling consumer costs.” Conference Report, 93-628
93d Cong., 1st Sess. 26 (1973). o :

In subjecting producers to regulation because of anticompetitive
conditions in the industry and because of spiraling consumer prices,
it is highly unlikely that Congress assumed that “equitable” prices
could be conclusively determined by reference to market price. See
Federal Power Commission v. Texaco, Inc., supra, at 17. i

The Government seeks to rebut this conclusion by arguing that the
prices established under the regulation at issue are “equitable” in
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light of the conflicting concerns of the Act with the moderation of
consumer priees and the promotion of the develo?ment of new sources
of supply. The Natural Gas Act’s mandate of “just and reasonable”
rates requires, however, as the Supreme Court’s opinion in Zewaco
illustrates, precisely the same balancing of the same competing ob-
jectives. And the Court there held that a two-tier pricing system under
which one tier was determined by the market price exclusively was
unlawful because, while the statute may have conflicting goals, Con-
gress did. not authorize any exceptions to the requirement that all
rates be “fair and reasonable.” /d. at 17. / ]

It is not the function of this court to determine what the equitable
price-ig; or shpuld be. We merely hold that the President, through the
FEA, by permitting the price of new crude oil to float at free market
levels has not struck any balance and, as a result, has failed te satisfy
the requirement that prices be set at an equitable level:

The judgment of the district court is reversed.

H.R. 4035—ExMERGENCY PETROLEUM ALLOCATION ACT AMENDMENTS
MINORITY VIEWS OF MR. DEVINE AND MR. COLLINS

The proopsed bill makes the same mistake which has been made
over and over again of considering only possible short-term seilings
of price controls and ignoring longer-term costs and benefits. We have
a situstion today where the landed cost of foreign oil is around $12.50
a barrel but domestic producers of “old” crude receive $5.25 a barrel
for their oil. We seem to have no hesitation about paying foreign gov-
ernment more than twice as much for oil as we pay our own domestic
producers.

_ The problem the U.S. is faced with today is that we have become
1ncreasmgﬁy degendent upon foreign nations for oil. It is evident to
all of us that what we need to do is move vigorously to restore energy
self-sufficiency so that we will have the energy we need to keep our
economy healthy, run our factories, heat our homes and keep our
transgortation system operating. We need to be in a position to pursue
an independent foreign policy and never again be put in a position to
be run over by foreign nations who do not agree with our policies and
objectives. :

i1l this bill hellp to restore energy self-sufficiency? It will not. To
the contrary, it will operate in the opposite direction. At a time when
we need to decontrol oil and permit domestic prices to reach equi-
librium with world prices, this gﬂl will make this more difficult.

Let’s look at history to see the results of oil price control. In 1956
the 1U,S, drilled 58,000 wells whereas in 1972 the U.S. drilled only
28,000 wells. The reason was the price per barrel of erude oil in terms
of 1972 dollars had gone down ?rom $4.50 in 1956 to $3.40 in 1972.
Producers got a third more and drilled twice as many wells in 1956.

Let’s review the profit pictire of ¢il companies. Take the ten years
from 1964 to 1973 and comparg the profits as a percent of net worth
on all manufacturing companies to petroleum companies. All manu-
facturing received 12.7% to oil companies return of 12.2% which was
below average. And these profits were reinvested in drilling. Durin
this period, Oil Companies earned $60.6 billion but went beyond this
to invest $86.6 billion in drilling and facility expansion.

How can decontrol of oil prices help? Domestic producers would
have additional incentive to increase production of oil, and higher
production would compete with foreign oil. Decontrol would allow
prices of petroleum products to rise, hereby encouraging larger sec-
ondary recoveries. This would mean a reduction in the need for im-
ports. This reduction would reduce the revenue of the OPEC cartel
and providean incentive for some OPEC members to act ind?endently
to increase their revenues by reducing the price of their oil.

Price decontrol would allow the market to allocate oil, relieving
the FEA of the need to perform this function and making the Emer-
gency Petrolewm Allocation Act of 1973 unnecessary. We would be

(49)
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rid of these'¢ostly programs and the buresucracy needed to rin them,
Individuals would be able to bid for‘and receive available supplies on
the basis of ‘their evaluation of the worth of petroleum. Un‘gex“.‘pri'de
controls such ‘criteria as past consumption levels must be used to allo-
cateé -products, ‘with the result that some people with little current
need ean get'all they want when supplies are limited, but people with
increasing needs can get little or none. g

It is difficult t0 understand why, in the case of natural ghs, a lesson
was not learned,. B\g attempting to keep the price of this fuel at
artificially low levels, allegedly to beneﬁlé consumers, the search for
natural gas was digcouraged. Today we have a severe shortage, We
still have people who would keep the price low because it, would be
a hardship for many to pay the higher price if it was decontrolled.
But what about the price being paid by those who cannot gét natural

as? How much are they paying for electricity or other alternative
%uels’?;What has been the cost in terms of pollution of our atmosphere
resulting from the shortage of natural gas which is a clean-byrning
fuel badly needed in major cifies?, :

In evaluating the benefits of price controls We"negd'tb look at more
than just the immediate future, There is nobody i the, government,
or in industry for that matter, who .can tell you exactly how much
more oil'or gas will be found and produced as a result of a 10¢ or 50¢
or $1.D0 increase in the price of either fuel. We do know that the
longer the price of old oil is left at $5.25 in the face of rising costs of
materials and labor, the greater the disincentive to production. Sec-
tion.1(b) of this bill, in calling for an assessment of production in-
creases. over five years, completely ignores the technology of domestic
oil exploration and development. The development of a new oil field
can take between 4 and 10 years. Even to find ont if secondary-and
tertiary recovery methods will be effective in boosting production in
a particular well or field can take thislong. .

It is evidently assumed that ﬁ)eople who produce “old” oil are

somehow not the same as the people who produce “new” eil, and they
get their money from some other sources. This is not the case. Capital
is_badly, needed, especially by many small independent companies
who are responsible ?:1? drilling about 80% of the wells in this country.
Higher prices will provide more capital and spur the search for oil
and gas, encourage the use of secondary and tertiary recovery
methods and—by reducing the differential between the prices of exist-
ing fnels and the prices at which it would be economically feasible
to begin commercial production of new fuels—accelerate research and
development and hasten the day when these new energy sources can
supplement our conventional fuel supplies.
. The time has come to focus our attention on ways to get rid of costly
and inefficient allocation and price controls, not to devise new ways to
increase the burden of these controls and make them even more unman-
ageable and difficult. Why should we continue to allocate fuels; why
do these. emergency powers need to be extended; and how will the
economy benefit by maintaining the huge differential between domestic
and world oil prices? Let us look at the cost of continuing these pro-
grams, as well as at the possible costs of eliminating them.

‘We are convinced that, if-we look at all of the costs—including
short- and long-range costs—we are )going‘ to be paying a gigantic bill
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if we gonﬁn:lq,pontrQIS, We are not syre, of course, how to.put, a price
tag on the valpe of having an assured supply of energy. forour people.
We aré not sure how.to put a.price tag on the yalue of having the U.S.
remain a free nation able to pursue an independent foreign policy. We
are not sure what the ex,act,vé,}ue is of restoring freedom of choice in
fuels or of the majntenance of our free enterprise system. We know
that these benefits are almost immeasurable. AT a3 G

This bill, in our judgment, does not.contribute to the solutien of our
energy problems—instead it would add to them: For this reason we
cannot support it and urge that it be rejected by the House.

SamuEL J. Devine,
James M. Corrins,

O
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THE WHITE HOUSE

TO THE HOUSE OF REPRESENTATIVES:

I am returning without my approval H.R. 4035, the
Petroleum Price Review Act, because it would increase
petroleum consumption, cut domestic production, increase
reliance on insecure petroleum imports and avoid the issue
of phasing out unwleldy price controls.

H.R. 4035 would go counter to the Nation's need to
conserve energy and reduce dependence on imported oil., It
would increase petroleum imports by about 350,000 barrels
per day in 1977, compared to import levels under my phased
decontrol plan. It would even increase imports by about
70,000 barrels per day over continuation of the current
system of mandatory controls through 1977.

The provisions in this bill to roll back the price of
domestic oll not now controlled, to repeal the "stripper well"
exemption from price controls and to establish a three-tier
price system which would require even more complex regulatlions
would be counterproductive to the achievement of energy
independence.

The blll does contaln an Administration requested
provision which would continue the coal converslon program
through December 31st. Since coal conversion authorities
authorized last year in the Energy Supply and Environmental
Coordination Act expired June 30th, I urge rapid enactment
of a simple one year extension of these authorities.

Last Wednesday, July 16, I submitted to Congress a
compromise plan to phase out price controls on crude oil
over a thirty-month period. Coupled with administratively
imposed import fees, this plan will reduce the Nation's
imports by 900,000 barrels per day by 1977. It will reduce
our vulnerability to another embargo by adding slightly
over one cent per gallon to the price of all petroleum
products by the end of 1975 and seven cents by 1978.

If Congress acts on this compromise and on other
Administration proposed energy taxes, including the
"windfall profits" tax and energy tax rebates to consumers,
the burden of decontrol will be shared fairly, and our
economic recovery will continue. '

I veto H.R. 4035, because it increases our vulnerability
to unreliable sources of crude oil and does not deal with
the need to phase-out rigid price and alloccation controls
enacted during the embargo. I urge Congress not to disapprove
my administrative plan of gradual decontrol. If it is
accepted, I will accept a simple extension of price and e
allocation authorities. If decontrol is not accepted, I wil;af%aﬁgx

have no choice but to veto the simple six-month extension /4 2&
of these authorities now being consldered by Congress. {z x
g = ol

ey ""’}

For too long, the Natilion has been without an energy \@i\“,w)y

policy, and I cannot approve a drift into greater energy
dependence.

GERALD R. FORD
THE WHITE HOUSE,

July 21, 1975.
A I
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