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WAasHINGTON, D.C. 20505
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The Prgsident
The White House
.Washington, D.C. 20500

- Dear Mr. President:

. It appears that H.R. 12471, the Freedom of Information Act
amendments now in conference in the Congress, may be approved by
the Congress. In that event, I respectfully urge your veto of this
bill. :

I have serious concern over the interjection of the courts into
the classification process. The courts are ill equipped to make the
judgments of what matters are classified. The courts themselves have
consistently so indicated and have pointed to the ability of the Execuiive
branch to bring to bear all the necessary knowledge to make proper
judgments on matters of classification., The courts have acknowledged
that the Executive may have other highly classified information derived
from numerous sources, including the results of intelligence efforts,
which are not available to the courts.

I strongly support the position you took on court review in your
letter to the House and Senate Conferees of 23 August 1974. I also agree
that court review could be acceptable under certain circumstances if the
court upon review determines that the classification had been arbitrary
and capricious.

In urging a veto of this bill, I am mindful of the responsibility
placed on me by the Congress in the National Security Act to protect
"intelligence sources and methods from unauthorized disclosure.” By
law, therefore, that responsibility rests on me, and I do not believe
that I can effectively and securely conduct inielligence activities if a
court after a de novo review can substitute its judgment for mine as to
whnat information requires protection. Our current difficulties in the
courts with Mr. Victor Marchetti, an ex-employee, have clearly shown
us the problems of acquainting courts with the subtieties and sensitivities
of the intelligence process.




There are other provisions in this bill which I feel are most
unsatisfactory. For example, the bill would require Agency responses
within 10 days. Experience has shown that the scope of requests under
the Freedom of Information Act generally requires far greater lengths
of time to do a proper search and subsequent review, Also, the bill
provides for sanctions to be administered by the Civil Service Commission
where employees are charged with improperly withholding information.
In my view this would be in derogation of the command responsibilities

of the heads of departments and agencies.

: While I am fully in agreement with the concept that the Executive
branch should make available as much information as possible to the
American public, I do not feel that this bill serves that objective in an
appropriate fashion. Consequently, I urge your veto of this bill if it is

approved by the Congress.

Respectfully, /’5"77"’&
Sl e 2 CCTIRY

W. E. Colby \“ %
Director o~
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TO THE HOUSE OF REPRESENTATIVES

I am returning herewith without my approval H.R. 12471,
a bill to amend the public access to documents provisions
of the Administrative Procedures Act. In August, I trans-
mitted a letter to the conferees expressing my support for
the direction of this legislation and presenting my concern
with some of its provisions. Although I am gratified by
ﬁhé Congressional response in amending several of these
provisions, significant problems have not been resolved.

First, I remain concerned that our military or intel-
ligence secrets and diplomatic relations could be adversely
affected by this bill. This provision remains unaltered
following my earlier letter.

I am prepared to accept those aspects of the provision
which would enable courts to inspect classified documents
and review the justification for their classification.
However, the courts should not be forced to make what
amounts to the initial élassification decision in sensitive
and complex areas where they have no‘particular expertise.
As the legislation now stands, a determination by the
Secretary of Defense that disclosure of a document would
endanger our national security would, even though'reasonable,
have to be overturned by a district judge who thought the
plaintiff's position just as reasonable. Such a provision
would violate constitutional principles, and give less
weight before the courts to an executive determination
inﬁolving the protection of our most vital national defense
interests than is accorded determinations involving routine

regulatory matters.
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I propose, therefore, that where classified documents
are requested the courts‘could review the classification,
but would have to uphold the classification if there is a
reasonable basis to support it. In determining the
Feasonableness of the classification, the courts would
consider all attendant evidence prior to resorting to an
in camera examination of the document.

Second, I believe that confidentiality would not be
maintained if many millions of pages of FBI and other
investigatory law enforcement files would be subject to
compulsory disclosure at the behest of any person unless
the Government could prove to a court —-- separately for
each paragraph of each document -~ that disclosure "would"
cause a type of harm specified in the amendment. Our law

enforcement agencies do not have, and could not obtain,

the large number of trained and knowledgeable personnel

that would be needed to make such a line-by-line examination

of information requests that sometimes involve hundreds of
thousands of documents, within the time constraints added .

to current law by this bill.

Therefore, I propose that more flexible criteria govern

the responses to reguests for particularly lengthy
investigatory records to mitigate the burden which these
amendments would otherwise impose, in order not to dilute
the primary responsibilities of these law enforcement
activities. -

Finally, the ten days afforded an agency to determine
whether to furnish a regquested document and the twenty days

afforded for determinations on appeal are, despite the

oion ook



provision concerning unusual circumstances, simply unrealistic in some
cases, It is essential that additional latitude be provided.

I shall submit shortly language which would dispel my concerns
regarding the manner of judicial review of classified material and for
mitigating the administrative burden placed on the agencies, especially
our law enforcement agencies, by the bill as presently enrolled. It is
only; my conviction that the bill as enrolled is unconstitutional and
unworkable that would cause me to return the bill without my approval,

I sincerely hope that this legislation, which has come so far toward

realizing its laudable goals, will be reenacted with the changes I propose

and returned to me for signature during this session of Congress,

THE WHITE HOUSE

October 17, 1974 | TR



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

0CT 161974

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 12471 - Freedom of Information

Act amendments

Sponsor - Rep. Morehead (D) Pennsylvania and 11 others

Last Day for Action

October 19, 1974 - Saturday

Pur pose

To amend the Freedom of Information Act.

Office of Management and Budget

Department of Justice

Central Intelligence Agency

Department of the Treasury

Department of Commerce

Department of Defense

Civil Service Commission

Department of State

General Services Administration

Department of Health, Education
and Welfare

Discussion

Disapproval (Veto message
attached)

Disapproval (Draft veto
message attached)

Disapproval

Disapproval

Disapproval (informally)

Disapproval (informally)

Disapproval -

Disapproval (informally)

No objection (informally)

Defers (informally)

In 1958 the Congress enacted an amendment to the 1789 “housekeep-
ing" statute which had authorized Federal agencies to establish
‘files and maintain records. The 1958 amendment provided that the
housekeeping statute did not authorize withholding information
from the public. In 1966 the Freedom of Information Act estab-
lished procedures by which the public could acquire documents in
order to know about the business of their government.. That law









P EXECUTIVE OEFICE QF THE PRESIDENT
OF FICE OF MANAGEMENT AND BUDGET
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Date: 10/17/74

To: Mr. Scalia

FROM: General Counsel

Attached is a revised draft veto
message on the Freedom of Informa-
tion Act amendments. It has been
modified per conversations with

, and

Phil Areeda, Geoff Shepard
Scalia of Justice.

ol
(v

DEEIC

@,v~“

Antonin
= o
> £
o
w =< 3
e 8 :: :"'.c
I — S Stan Ebner:
© T 5 Ve
[ E
~ =
——— Qi
1
5




TO THE HOUSE OF REPRESENTATIVES

I am returning herewith without my aéproval_H.R. 12471,.
a bill to amend the public access to documents provisions
of the Administrative Procedures Act. In August, I trans-
mitﬁed a letter to the conferees expressing my support for
the direction of this legislation and presenting my concern
with some of its provisions. Although I am gratified by
the Congressional response in amending several of these
provisions, significant problems have not been resolved.

First, I remain concerned that our military or intel-
ligence secrets and diplomatic relations could be adversely
affected by this bill. This provision remains unaltered
following my earlier letter.

I am prepared to accept those aspects of the provision
which would enable courts to inspect classified documents
and review the justification for their classification.
However, the courts should not be forced to make what

amounts to the initial classification decision in sensitive _

s
&

and complex areas where they have no particular expertise;g;

As the 1egislation now stands, a determination by the af§
Secretary of Defense that disclosure of a document would
endanger our national security would, even though reasonable,
have to be overturned by a district judge who thought the
plaintiff's position just as reasonable. Such a provision
would violate constitutional principles, and give less
weight before the courts to an executive determination
in&olving the protection of our most vital national defense

“interests than is accorded determinations involving routine

regulatory matters.




l propose, therefore, that where classified documeﬁts
are requested the courts could review the classification,
but would have to uphold the classification if there is a
reasonable basis to support it. In deter@ining ﬁhe
reasonableness of the classificafion, the courts would
~ consider all attendant evidence érior to fesortingvto an
- in camera examination of the document.

Second, I believe that confidentiality would not be
maintained if many millionslef pages of FBI and other
_ investigatory law enforcement files would be subject to
compulsory disclosure at the behest of eny persen unless
the Government could prove to a court -- separately‘for
each paragraph of each document -- that‘disclosure Qwould"
cause a type of harm specified in the amendment. Our law
enforeement agencies do not have, and could not ob#ain,
the large number of trained and knowledgeable personnel
that would.be needed to make such a line—by-line examination
of informatien requests that sometimes involve hundreds of
thousands of documents, within the time constraints added
to current law by'this bill.

Therefore, I propose that more flexible criteria govern
the responses to requests for particularly lengthy |
investigatory records to mitigate the burden which these
amendments would otherwise impose, in order not to dilute
the primary responsibilities of these law enforcement ‘Ki
activities.

Finally, the ten days afforded an agency to determine
whether to furnish a requested document and the twenty days

afforded for determinations on appeal are, despite the
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© ASSISTANT ATTORNEY GENERAL

LEGISLATIVE AFFAIRS

Bepuartment of Justice
Washington, B.¢C. 20530

s 0T 9 1org

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D.C. 20503

Deart Mr. Ash:

In compliance with your request, I have examined
the enrolled bill (H.R. 12471), to amend section 552
of Title 5, United States Code, known as the Freedom
of Information Act. Since the facsimile of the enrolled
bill is not yet available, the review has been made of
the bill as it appears in the conference report (Senate
Report No. 93-1200 of October 1, 1974).

The enrolled bill is designed to improve the admini-
strative procedures for handling requests by the public
under the Freedom of Information Act for access to
government documents. The bill makes numerous substantial
changes in the present Act. While there are many pro-
visions with which we do not disagree, there are some
points upon which we take strong exception.

The attached proposed memorandum of disapproval gives
general support to the principle of strengthening the
Freedom of Information Act and promoting the cause of
openness in government, while at the same time highlighting
the defects which we see in the bill and requesting their
elimination.

It is recommended that the enrolled bill not receive
Executive approval and that the substance of the attached
proposed memorandum of disapproval be included in the
veto message.

erely

A
/6i 'J’L/

U] fotathad .

W. Vinceént Rakestraw .

.,

Assistant Attorney General

-
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MEMORANDUM
AMENDMENTS TO FREEDOM OF INFORMATION ACT
DRAFT VETO MESSAGE
MODIFIED BY THE TREASURY DEPARTMENT

(LANGUAGE TO BE DELETED ENCLOSED IN BRACKETS; LANGUAGE ADDED UNDERLINED)

With great reluctance and regret, and with my earnest request that this
legislation be promptly re-enacted with the changes discussed below, I am
returning H.R. 12471 without my approval. With these changes, the legislation
will significantly strengthen the Freedom of Information Act and the cause of
openness in government to which I am committed. But without them, it will
weaken needed safeguards of individual privacy, impede law enforcement, impair
the national defense and our conduct of foreign relations, diminish the ability
of federal agencies to process information requests fairly and intelligently,
and impose substantial additional expenses upon the taxpayers that can neither
be controlled nor accurately estimated.

None of the changes discussed below would alter the objective of this
legislation, nor would they eliminate any of its basic features. Some of them
will give users of the Act important rights not contained in the bill as it
now stands. These minor but important revisions will eliminate serious
constitutional difficulties and greatly enhance the practical workability of
the legislation.

First, a limited change is needed in the judicial review provisions as
they would apply to classified defense and foreign policy documents. I am

prepared to accept those aspects of these provisions which are designed to



enable courts to inspect classified documents and review the justification
for their classification. I am not, however, able to accord the courts

what amounts to a power of initial decision rather than a power of review,
in a most sensitive and complex area where they have no particular expertise.
As the legislation now stands, a determination by [the Secretary of Defensel]

a responsible official of the Executive Branch that disclosure of a document

would enaanger our national security must be overturned by a district judge
if, even though it is reasonable, the judge thinks the plaintiff's position
just as reasonable. And if the district judge's decision of equal reasonable-
ness is based upon a determination of fact, it cannot even be undone by a
higher court unless "clearly erromneous.'" Such a provision not only violates
constitutional norms, it offends common sense. It gives less weight to an
executive determination involving the protection of our most vital national
defense interests than is accorded determinations involving routine regulatory
matters. I propose, therefore, the minor but vital change that where
classified documents are requested the courts may review the classification
but must uphold it if there is reasonable basis to support it.

The provisions amending the 7tﬁ exemption of the Act, covering investi-
gatory files, would seriously jeopardize individual privacy and the ability

of the FBI and other law enforcement agencies to combat crime, for example.

Individual privacy demands that the second-hand, unevaluated assertions

about individuals contained in investigative files not be released without -
careful evaluation of their impact; and effective law enforcement requires ™
confidence on the part of those who are asked to provide information about

possible violations of law that their identity will be preserved inviolate.



The present bill will assure these protections only in theory--not in
practice. Confidentiality can simply not be maintained if many millions of
pages of FBI and other investigatory law enforcement files become subject

to compulsory disclosure at the behest of any person, except as the govern-—
ment may be able to prove to a court--separately for each paragraph of each
document-~that disclosure "would" cause a type of harm specified in the
amendmen&. Our law enforcement agencies do not have, and assuredly will not
be able to obtain, the large number of trained and knowledgeable personnel

that would be needed to make such a line-by-line examination with respect to

information requests that sometimes involve hundreds of thousands of documents.

Similarly, the tax collection activities of the Internal Revenue Service could

be impaired by a further liberalization of access to law enforcement files.

Experience has shown that sophisticated taxpavers will utilize provisions

such as those in the bill to supplement discovery in both criminal and civil

proceedings with the potential of severely curtailing and delaying audit

investigations and prosecutions in the tax area until the matter of access

is finally resolved, This could result in a loss of tax revenues. In order to

meet the Congress' legitimate concerns with the existing investigatory files

exemption, I propose, instead of the unrealistic provisions contained in the

present bill, the following new safeguards: (1) prohibition against placing
in investigatory files records which are not investigatory records; {(2) clear
specification that the existing exemption does not apply to noninvestigatory

records that are found in investigatory files, and (3) substitution of the

tests proposed in the present bill for the investigatory files exemption when

-
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the documents covered by the request are less than 50 pages in length, unless
the agency specifically finds (subject to judicial review) that application of those
tests is not feasible or not in furtherance of the purposes of the Act.

The administrative time limit provisions in the bill are aimed at a
desirable goal, but are too rigid, considering the great variety in the nature,
size, and difficulty of Freedom of Information requests. In their present form,

they will require employvees of agencies, particularly those, like the Internal

Revenue Service, which have voluminous records in numerous locations, to make

hasty judgments on the availability of requested records and thereby lead to

unnecessary denials in some cases and to careless grants in others, sacrificing
individual privacy, commercial confidentiality, and the proper performance of
government functions. They make no allowance for consulting either individuals
or business firms when records about them are sought; nor do they take into
account the situation of an agency like the Immigration and Naturalization
Service, which receives almost 100,000 requests a year for information contained

in over 12,000,000 files kept at 67 locations, or the Internal Revenue Service,

which maintains literally hundreds of millions of tax records at over 100

locations. I urge that the time limit provisions be changed [so as generally
to reflect the recommendations of the Administrative Conference of the United

States] to provide more realistic and practical limits. While it may not be

essential for every agency, in my judement, a minimum of 30 days for an initial,

plus 30 days for an appellate, response is absolutely essential for agencies

such as the Internal Revenue Service. The ability to extend such periods for

an additional 30 davs upon the personal determination of the head of the agency

is_also necessary. I would, moreover, propose that further extensions be




permitted for good cause shown. As safeguards against agency abuse of time
extensions, I would agree to limiting any ome extension to 10 working days
and also giving a requester the right, which the bill does not now confer,
to challenge in court an agency's justification for issuing extensions. I
would also favor inclusion of a provision authorizing and encouraging
specially expedited service for the news media and others with a special

£

public interest in speed.

In many agencies, final decisions to deny information are made by

presidential appointees. The bill contains provisions for disciplining those

agency personnel who have acted arbitrarily and capriciously with respect to

the witbholding of documents. Those provisions would require a court to make

written findings and the Civil Service Commission then to initiate proceedings

to determine whether disciplinary action is warranted against the officer or

emplovee who is primarily responsible for the withholding. The Civil Service

Commigsion is to submit its findings and recommendations to the agency con—

cerned and that agency is to take the corrective action that the Commission

recommends. Tt is questionable whether the Civil Service Commission has

jurisdiction over presidential appointees who may have made the decision to

withhold., It is also questionable whether an agency may take disciplinary

action against such officials. It would seem that only the President could

clearly take such action., I recommend that the Congress give further considera-

tion to this provision in light of these factors.

Finally, fairness to the taxpayer and to the persons who are the subjects
of federal records calls for some changes in the closely related provisions

which would prohibit any charge for examination of records regardless of the



amount of work involved, while compelling extensive editing in order to
release "any reasonably segragable portion" of a record. Under the fee
provision, corporate interests could require massive research in government
records for their own gain at the taxpayer's expense; and that expense would
be greatly inflated by the editing provision. Agencies would be under great
pressure to reduce their editing work by releasing records without adequate
consideration of the impact upon individuals or upon government functions.

To correct these problems, I propose that fees for services other than search
and duplication be permitted under the user charge statute where they exceed
$100--with right to a quick and independent administrative review of the fees,
and to court review. I also propose that the editing requirement be made a
general but not a universal rule, that is, inapplicable in those situations in
which it is found by the agency to be not reasonably practicable, not in
furtherance of the goals of the Act, or not consistent with the nature and
purpose of the exemption in question-—again with the right to judicial review
of this determination.

I again emphasize that the changes discussed above do not eliminate any
of the basic features of this legislation, which I endorse. They can
accurately be described as technical changes, which enable the same objectives
to be achieved in a fashion which avoids adverse effects that would otherwise
ensue. It is my firm belief that they would not weaken but would strengthen
this legislation, because the predictable effect of the present bill's

impracticable and undesirable demands upon administrators and judges will be



to diminish respect for, and reduce the careful observance of the Freedom
of Information Act. I am submitting to the Congress, together with this
veto message, an Administration bill which is identical to H.R. 12471, with
the minor but important changes I have discussed above., I hope that bill

will receive the wide support it deserves.



UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

CHAIRMAN

October 10, 197k

Honorable Roy L. Ash
Director
Office of Management and Budget

Attention: Assistant Director for
Legislative Reference

Dear Mr. Ash:

This is in reply to your request for the views of the Civil Service
Commission on enrolled bill H.R. 12471, "To amend section 552 of
title 5, United States Code, known as the Freedom of Information Act.™

The enrolled bill mekes a number of amendments to section 552 of

title 5, the "Freedom of Information Act", to strengthen the requirements
for access by the public to agency records. The bill strengthens the
section's requirement for publication of agency indexes identifying
information for the public, changes the present law requirement that a
request for information from an agency be for "identifiable records"

to a requirement that the request only "reasonably describe" the records,
and requires that each agency issue regulations establishing for recovery
of only the direct costs of search and duplication of records. The bill
authorizes court review de novo of requests for records in camera, sets

a 30-day time limitation for response by an agency to a complalnt under
the Freedom of Information law, and provides that court appeals should
be expedited. The court is authorized to assess reasonable attorney

fees and other litigation costs of complainants. The court is authorized
to make a finding whether the circumstances surrounding the withholding
of information raise questions whether agency personnel acted arbitrarily
or capriciously. If the court so finds, the Civil Service Commission
must promptly initiate a proceeding to determine whether disciplinary
action is warranted against the responsible officer or employee. The
Commission's findings and recommendations are to be submitted to the
appropriate administrative authority of the agency concerned and to the
responsible official or employee, and the administrative authority shall
promptly take the disciplinary action recommended by the Commission.

The bill establishes deadlines for agency determinations on requests,

and revises the national defense and foreign policy exemption to require
establishment of criteria. The exemption for investigatory records is
also amended limiting the exemption to cases where their disclosure
would interfere with enforcement proceedings, deprive a person of a fair
trial, be an invasion of privacy, disclose the identity of a confidential
source, disclose investigative techniques and procedures, or endanger law
enforcement personnel.






THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

0CT 101974

Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:.

Reference is made to your request for the views of this Department
on the enrolled enactment of H.R, 12471, the Freedom of Information Act
Amendments.

The enrolled enactment would amend 5 U.S.C. 552, the so~called
Freedom of Information Act, in several respects, each of which is de-
signed to expedite or assure access by the public to information held
by the Government,

While this Department is prepared to support the overall objectives
and intent of the legislation, it is firmly of the opinion that certain
of its provisions require refinement in order to be workable or consti~
tutionally sound, We therefore believe the President should withhold
his approval pending such refinements and hereby strongly so recommend.
We have had the benefit of a copy of the draft veto message prepared by
the Department of Justice., That draft message discusses the major areas
in which the enrolled enactment requires refinement, This Department
would support the substance of the Justice draft veto message. However,
we would like to emphasize several matters which are of peculiar concern
to this Department for possible incorporation into a veto message.

The relatively inflexible time limits of subparagraph (6) of 5 U,S8.C.
552(a), as it would be amended by § 1(c) of the enrolled enactment, are,
in our opinion, totally unworkable. The Internal Revenue Service has
literally tens of millions of files in several hundred locations through-
out the country. It may well require in excess of the permitted times to
locate the record requested. Moreover, tax records are subject to a high
degree of confidentiality. An employee of IRS cannot be expected to
weigh carefully the taxpayer's right to the confidentiality of his records
when he is faced with an inflexible short deadline and his failure to re-
lease the records may well result in disciplinary action against him,
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Neither the best interests of the taxpayer nor the IRS are served by
such a Hobson's choice, Essentially the same argument can be made for
the Customs Service.

Because of these factors, the Department believes that at least 30
days should be allowed for a response to the initial request and that
there should be a right to an extension of a further 30 days if required,
with Court review only for any extension beyond this 60 day period,

While we believe such time limits may be generally warranted, we
are firmly of the opinion that they are essential in the IRS and Customs
context, if in no other,

We are also particularly concerned about the refinement of the in-
vestigatory file exemption contained in § 2(b) of the enrolled enactment.
Our principal concern is expressed in the Justice draft veto message and
relates to the word "would" which applies to clauses (A) through (F).
More and more citizens are using 5 U.S8.C, 552 as an alternative or an
addition to discovery under Court rules. If the request for records is
denied and the denial is appealed to the Courts, it would be necessary
to prove, among other things, that production of the records would inter-~
fere with enforcement proceedings. This requirement could delay the
investigation until the request for records suit is resolved. Such de~
lays may have a significant impact on the collection of the revenue by
the Internal Revenue and Customs Services and possibly even the Bureau
of Alcohol, Tobacco and Firearms,

We also wish to raise one matter which is not discussed in the
Justice draft veto message. Section (b)(2) of the enrolled enactment
would add a new paragraph (4) to 5 U.5.C. 552(a), which in subparagraph
(4)(F) would have a Court make written findings as to whether agency
personnel acted arbitrarily or capriciously with respect to the with-
holding of documents. The Civil Service Commission is then directed to
initiate proceedings to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily responsible for
the withholding. The Civil Service Commission is to submit its findings
and recommendations to the agency concerned and that agency is to take
the corrective action that the Commission recommends. However, in the
Treasury Department final decisions to withhold may be made by Presidential
appointees., It is questionable whether the Civil Service Commission has
jurisdiction over such officials and whether the agency can take disci-
plinary action against them, It would seem inappropriate for such action
to be taken by an officer other than the President,
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In view of all of the foregoing, the Department would strongly
support a recommendation that the enrolled enactment, H.R. 12471, not
be approved by the President in its present form.

Sincerely yours,

Richard R, Albrecht
General Counsel



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

11 October 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Ash:

This is in response to your request for the views of the Department of
Defense on the enrolled enactment of H. R. 12471 of the 93d Congress,

to amend Section 552 of Title 5, United States Code, known as the
Freedom of Information Act. ‘

This department cannot recommend that the President sign the enrolled
H.R. 12471, 93d Congress, in view of the remaining technical deficiencies
in some of the provisions. More specifically:

(1) The Department of Defense is opposed to the authority
of district courts all over the country to review classified documents
on a de novo basis for the purpose of determining whether they "in fact"
meet the criteria of the executive order authorizing their classification.
Under this provision no presumption in favor of the validity of the
classification is specified and, therefore, judges without background in
the subject matter of the questioned record will be asked to '"second
guess'' the justification for the classification. This formidable burden
on the courts, many of which have had little or no experience with such
documents, will necessitate extensive effort by the Department of Defense
to explain to deciding judges foreign policy and national security matters
which are often of great sensitivity and complexity. To relieve this burden
to some extent it would be appropriate to recommend to the Congress that
they adopt the language proposed by the Senate Committee on the Judiciary
in Report No. 93-854, 93d Congress, endorsing amendment of this Act.
After carefully studying this difficult problem, the Judiciary Committee
recommended language which, in effect, directed the courts to sustain
the classification of a document unless ''the withholding is without a
reasonable basis.' A further desirable qualification would be to restrict
suits challenging classification determinations to the Seat of Government
in order that there could be uniformity of treatment and development of ...

. . . . . o Gh
an expertise in a single District Court. PO



(2) The proposed time limits for responding to Freedom of
Information Act requests are unduly rigid and may promote litigation
by requiring the agency to make negative determinations on requests
for records when there has been inadequate opportunity to locate and
evaluate them. Moreover, these time limits create priority for
Freedom of Information Act requests that may be inconsistent with the
public interest. Officials required to review and evaluate documents
to determine their releasability will be diverted from other important
government duties that may be far more significant to the public than
a random request for a record by '"any person'', no matter what his
purpose or motive.

(3) The potential sanction against personnel who appear to have
arbitrarily and capriciously withheld records may create a climate in
which records which should be withheld in the interest of privacy,
national security, or agency efficiency will be released in order to avoid
the possibility of punishment. Moreover, the Act might be interpreted to
authorize Civil Service Commission determinations of whether disciplinary
action is warranted against those responsible for withholding records,
even when the responsible official is a member of the armed forces.

This prospect is wholly inappropriate. Members of the armed forces
are entitled to carefully prescribed procedures for the impositions of
administrative sanctions, and these are not compatible with the sanction
provision of the enrolled bill.

{4) The modification of subsection {b)(7) to prescribe the circum-
stances under which investigative records may be withheld from public
requesters is inadequate in its protection of information contained in some
investigative files that cannot qualify as involving criminal investigations
or security intelligence investigations. Although the Conference Report
alludes to background security investigations as coming within the area
of protection, it is by no means clear that courts will interpret the term
""national security intelligence investigation' to encompass all investigative
records requiring such protection.

If it is determined that this enrolled bill should be vetoed, we strongly
urge that the veto message avoid language which seems to pose burden-
some interpretations of the bill that are not inevitable. Such language is -~ 7.

likely to prove difficult to overcome in litigation where government {j “
agencies seek to justify the withholding of records under ambiguous [
language which lends itself to differing interpretations. For example, '™

it is undesirable to suggest that a judge must rule on behalf of a ”\
requester in a situation in which he finds the government justification T~

for security classification no more persuasive than the requesters



position that the classification is unjustified. As a practical matter
such contingency seems unlikely, and we believe it is inadvisable to
overemphasize in the veto message the extent of the Government's
burden under the de novo review requirements.

We also urge that any veto message avoid raising issues not con-
tained in President Ford's letter of August 20, 1974. To do so is
likely to subject the Executive Branch to the accusation that it has
shifted its ground after Congress attempted to meet it halfway. It
would.be preferable to argue that the concessions mentioned in the
letter of September 23, 1974 from Subcommittee Chairmen Kennedy
and Moorhead were inadequate to meet legitimate concerns and
responsibilities of the President.

Finally, we recommend that if the President does not veto the enrolled
bill that he issue a signing statement that emphasizes his continuing
responsibility as Commander~in-Chief and Chief Executive under the
Comnstitution to protect records in the interests of national defense and
foreign policy. This is consistent with the action taken by President
Johnson in signing the original Freedom of Information Act, P. L.
89-487, on July 4, 1966. In addition, a signing message should include
language that will emphasize the responsibility of the agencies to issue
regulations which will interpret these statutory amendments in a
manner that makes them workable and consistent with the overall intent
of Congress. Such a statement would lay the foundation for agency
regulations designed, for example, to mitigate time limits by pre-
scribing appropriate forms and recipient offices for requests, thereby
avoiding some of the difficulties that may be encountered from misdirected
and inadequately described requests.

We would welcome the opportunity to comment further on a proposed
veto message or signing statement.

Sincerely,
%oﬂma n




THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

October 15, 1974

Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Attention: Assistant Director for Legislative
Reference

Dear Sir:

Reference is made to the proposed veto message on
H.R. 12471.

We have prepared and enclose herewith a modification
of the draft veto message submitted by the Department of
Justice. We have made those changes that we believe are
indicated by the position taken in the Treasury Department
letter of comment delivered to you last week. The language
which would be deleted from the Justice Department draft is
enclosed in brackets and the language which Treasury would
add to that draft is underlined.

Very truly yours,

Richard R. Albrecht

(.. &

Enclosure



Washington, D.C. 20230

0CT 15 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D, C. 20503

Attention: Assistant Director for Legislative Reference
Dear Mr. Ash:

This is in reply to your request for the views of this Department
concerning H. R, 12471, an enrolled enactment

"To amend section 552 of title 5, United States Code,
known as the Freedom of Information Act. "

This Department has reviewed the proposed veto message with
respect to H, R. 12471, transmitted by Assistant Attorney General
Scalia to Assistant Director Shepard of the Domestic Council on
October 3, 1974, and concurs in the views set forth therein,

Enactment of H. R, 12471 would involve additional expenditures to
this Department, the amount of which would depend upon the number
of requests for records received and the nonrecoverable costs to
review and edit the materials which this legislation would require.

Sincerely,

Karl €. Bahkka

T,
= % S o ('\
% *,:\
General Counsel ‘i 3
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GENERAL COUNSEL OF THE
DEPARTMENT OF COMMERCE



DEPARTMENT OF STATE

Washington, D.C. 20520

0CT 15 1974

Honorable Roy L. Ash

Director

Office of Management and Budget .
Washington, D.C. 20503

Dear Mr. Ash:

Mr. Rommel's enrolled bill request of October 9, 1974,
asked for the views of the Department of State on

H.R. 12471, to amend the Freedom of Information Act,
Title 5 United States Code, section 552.

For the reasons specified in the enclosed memorandum
of October 9, 1974, from the Acting Legal Adviser,
and the enclosed memorandum of October 3, 1974, from
Assistant Attorney General Scalia, the Department of
State recommends veto of H.R. 12471 and supports the
veto message proposed by Mr. Scalia modified as
suggested in the memorandum from the Acting Legal

Adviser.
Co’/yally,
'44m{?u/é;é222:\‘

Linwood Holton
Assistant Secretary
for Congressional Relations

Enclosures:

l. October 9 memo
2. October 3 memo



October 9, 1974

MEMORANDUM FOR GEOFFREY SHEPARD
Assistant Director, Domestic Council

SUBJECT: Veto of Freedom of Information Act
Amendments

The Department of State wishes to confirm its
previous recommendaticn that the President veto H.R.
12471, a bill to amend the Freedom of Information Act.

The reason for this recommendation is stated on
the first page of the proposed veto message transmitted
to you on October 3 by Assistant Attorney General Scalia.
The Department of State could supprort legislation
authorizing judicial review of security classifications
established by the Executive Branch to determine whether
the Executive Branch has acted arbitrarily or whether
its determination lacks reasonable basis. However, in
our view it would be unsound and of doubtful coanstitu-
tionality to authorize the courts to determine whether
the disclosure of foreign relations information would
adversely affect the national security. Classification
should remain the responsibility of the Executive Branch.

We agree that the positive tone of the draft veto
message is the correct approach and believe that the
message could be strengthened further if it identified
more specifically the purposes of the amendments supported
‘by the Administration. It might be helpful, for example,
'to emphasize that the Administration is prepared to
support judicial review of classified material in camera
as necessary to insure that the classification system
is not used to conceal illegal or other improper actions
not involving national security. While we would wish to
 retain and improve the legislative history indicating
that courts may rely on affidavits and need not examine
classified documents unless clearly necessary, we do not
believe this point needs to be addressed in the veto
message.




.

2.

We also believe that it would serve the public
interest and demonstrate the Administration's commitment
to the purposes of the Preedom of Information Act if
the President were to balance a veto of these amendments
with an announcement of affirmative steps to strengthen
Executive Branch action in this area. Such possible
steps could include: ‘

(i) Designation of a respected person
of national stature as permanent chairman of
the Interagency Classification Review Committee
with a mandate and resources to strengthen that
agency's ability to carry out its responsi-
‘ bilities under E.O. 11652. Such proposals are
- in an advanced stage of study in the ICRC;

(1i) A commitment to work with the
responsible committees of Congress on legis-
lation establishing a new agency within the
Executive Branch to supervise and report on
the operation of the classification system
to provide continuing assurance that the
system is functioning effectively and is
not abused. Assistant Attorney General
‘Rakestraw made - a proposal on these lines to
Congressman Moorhead's Subcommittee on
CGovernment Operations in July. :

~ The Department of State is prepared to work with
other agencies in developing specific wordlng on these

points for the veto message. .

———

George H. Aldrich
Acting Legal Adviser

‘ brafted:
L/M:KEMalmborg:L:MBFeldman:1lhs
x22350 x22001 10/9/74

cc: OMB - Mr. Stan Ebner e e o e
Justice — Mr. Scalia
H ~ Mrs. Waskewich
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. MEMDZANDUM FOR GEOFFARY SHIPARS
. Assistant Dirsctor, Domsstie Couneil

- Res Propased Vetos lessage to the Frezedom of
Inforzation Act Ansndmeatls :

. Attached 1s a proposed veto zasssge that could be applinsd
to the Freadom of Infarmation Act smendwents. I think it
makes a strong case, and cae that should ba resdily underatende
able by the publis. I hops sericus cossiderarion wiil be
ziven o what a veto xeasage might look 1ike before a veto is
ruled out as emtirely impracticazbla, - - ‘

 Antoanin Scalia
Asaistent Altormey Geneval
DfZice of Legal Counsel















VETERANS ADMINISTRATION

OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS

WASHINGTON, D.C. 20420
OCTOBER 1 8 1974

The Honorable

Roy L. Ash

Director, Office of Management
and Budget

Washington, D.C. 20503

t

Dear Mr, Ash:

The Veterans Administration would like to volun=
teer its views with respect to the enrolled enactment of
H.R. 12471, 93d Congress, ''To amend section 552 of title 5,
United States Code, known as the Freedom of Information Act.”

The bill proposes to make a number of amendments
of the Freedom of Information Act, so as to clarify, strength-
en, and improve its operations, Among other things, it pro-
poses to require publication of indexes of information affecte
ing the public, such as final opinions, statements of policy,
staff manuals and instructions, etc.; require the establish~
ment of a uniform schedule of fees for the recovery of the
direct costs of searching for, and duplication of, records,
with a waiver of fees where the public interest dictates;
authorize in camera examination of records by Federal courts
to determine whether they come within one of the exemptions
to the Act set out in 5 U,S.C. 552(b); establish limited
periods within which agencies must respond to administrative
requests for records and to pleadings filed under the Act;
grant courts discretionary authority to award attorney fees
and litigation costs incurred by the claimant in cases in
which the Government does not prevail; authorize the courts
to find that the action of agency personnel in withholding
records raised questions of arbitrary and capricious action,
in which case the Civil Service Commission would be required
to initiate proceedings to determine if disciplinary action
is warranted; and revise the provisions of 5 U.S.C. 552(b)(7)
to permit an agency to withhold investigatory records only
under certain limited conditions,



As the President noted in his letter of August 20,
1974, to the Chairmen of the Conference Committee then con-
sidering H.R. 12471, the Freedom of Information Act--in just
over eight years--has proven to be a most worthwhile law in
making the Government more responsive to the Nation's citizens.
Perhaps some of the provisions of this bill would strengthen
and improve that Act, However, the then pending bill also
contained other, very objectionable provisions that were dis-
cussed in the President's letter. While the Conference Com-
mittee has revised these provisions, apparently in an effort
to overcome the President's objections, we believe that the
measure continues to have seriously objectionable aspects.

The bill would no longer require courts to direct
suspension of employees of the Government who are found to
have withheld records without a ''reasonable basis in law",
but it would require the Civil Service Commission to initiate
disciplinary proceedings with respect to all responsible
agency employees in any instance in which a Federal court
determines that the withholding of the records raises ques=-
tions of arbitrary and capricious action. As the President
noted with respect to the earlier provisions, this provision
would also have an "inhibiting' effect upon the vigorous and
effective conduct of official duties,

The extremely limited periods within which agencies
of the Government would be required to respond to both original
requests for records and to pleadings filed under the Act would,
we think, prove burdensome to departments and agencies, even
to the point of being impossible to meet in many instances,

We feel this is the case even with the 'unusual circumstances"
extension incorporated in the current version of H.R. 12471,
While there can be no objection to the obvious intention of
the Congress in this provision, i,e., to preclude delays in
the release of requested information, we think it is quite
obvious that there will be situations in which either the size
of the workload confronting the agency or in which a difficult,
less than clear-cut question is presented, will make the



mandatory periods quite impossible to meet, The Veterans
Administration has encountered situations where the search
for records in a large number of our field stations and the
collection of those records in the office responding to the
request has utilized a period considerably in excess of that
which would be permitted under this amendment. Certainly,
just the transmittal of papers between the agency involved,
the Department of Justice, and the United States Attorney's
office in a litigated matter would consume nearly all of the
30~-day period this measure would allow for response.

We have been advised that the Department of Justice
has recommended the disapproval of H.R. 12471 and has fur=-
nished a suggested veto message to your office. The Veterans
Administration strongly endorses the position of the Depart-
ment of Justice and urges the disapproval of the bill by the
President,

Sincerely,

RICHARD L, ROUDEBUSH
Administrator





