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In a freely competitive market, consumers enjoy the
VARI1ED
opportunity to choose from a wide range offpro ucts,eé—a&b
Sl bipastrriponeinaiinaies Consumers, through their de-
cisions in the marketplace, show their preferences and
desires to businessmen who then translate those preferences
into the best products at the lowest prices.

I firmly believe that the Federal Government must play

two important roles in protecting and advancing the cause

of competition.

Figgg?&the policy of my Administraﬁion has been to N
vigorously enforce our antitrust laws, through theVAntitiust
Division of the Bepartment of Justice and the_Federél'Trade
Commission. During an .inflationary period, this has béen 

particularly important in deterring price-fixing agreements

that would result in higher costs to consumers. ' ’£%!

Second, my Administration has been the first one in forty

years to recognize an additional way the Federal Government

[
vitally affects the compesi-bive environment z;E;ggeh busxness..

cmée-rmad .

Not only must the Federal Government seek to restraln '

T
private anti~competitive conduct, but eeeEESZIE. Government

must also see to it that its own actions do not impede free

and open competitionljs

g;All too often in the past, the #egigimmR Government has o
itself been a major source of unnecessary restraints on

competition.
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ars been subjected to pervasive regulatliox Although
ion h been imposeQ"h bhe rafie of the public in-
ere i a gigyihq dwargness t@@fyt & éonsaﬁﬁr is

fhe real|loss?” My Admifistrafion hds takdn the/lead/

s 1is awareness over the past o.years and will

I believe that far too many important managerial decisions
/ar

e made today not by the marketplace responding to the

- TPUS LNES SO oottt

Z/

or leavef marledes”,” oY OVld

r

Ehe prior appyoval of M4 federal regw atdhry body.. ‘st; con~

sequence ,/thd inng#fativel and cr@ative fprcessOf some of o

i~/ Fationf‘ majdpAndustries~Are suffocated by governme

v otV ata

This is not the economic system that made this ééuhfﬁy
great. Government regulation is not an effective substitute
for vigorous competition in the American marketpiace. ~

To be sure, in some instancés government‘. reéuiatioﬁA‘
may well protect and advance the public interest. But the
time has come to recognize that many existing regulatory
controls were imposed‘during uniquely transitory economic.
conditions. We must repeal or modify those controls that

suppress rather than support fair and healthy competition.
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]
> Amportant progress has

been made both inAstrengthening antitrust enforcement and
- in reforming government econbmic regulation.
In the last two years, we have strengthened the Federal
«’f oerrTeEmEmie antiffust enforcement agencies he resources
Q§ for the Jrrust Diwision énd the Fed Trade C0332§8i6nls
$¥§§a Bureau of Competiti ave been increased by over 50 percént
\(\f since Fiscal Year 1975. For the Antitrust Division, this\‘%

Been

has messe=eweed the first real manpower increases since 1950.
. gswmwa .

I am committed to these agencies w1th

‘the necessary resources to do their 1mportant job.

This intensi

ied effort is producing results. The
Antitrust Divisi s crackdown/on price-fixing fesulted in -
indictment of 193 individual® during this period, a figuref'k
g" equalled only once in the 86 Years since enactment of;thék ’
Shérman Act. The fact that the Division presently has .
pending more grand jury investigationé than at any oihei f;-
 t1me in hlstory shows these efforts are being malntalned.fk
To preserve competition, the Antltrust DlVlSlOH is
devoting substantial resources to 1nvestlgat1ng antl-competitive
mergers and acquisitions. At the same time, the Division is

litigating large and. complex cases in two of our most impor-.

tant industries -~ data-processing and telecommunications.
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The cause of vigorous antj st enforcement was advanced
when I signed the Antitrust Proceévp and Penalties Act of
l?g;, making violation of thedggérman Act a felony puniShable
by imprisonment of up to threg years for individuals; and by
a corporate fine of up t 1l million.

Also iﬁ December 1975, I signed legislation repealing
Fair TrdQQ enabling 1egislation.' This acti%j%§fbne, according
to various estimates, will save consumers $2 billion annually.

On the second front of reducing regulatory ions that
inhibit co ition, I have signfayfge Securities Act Amend-
ments of 1975 and the Railroad Revitalization and Regulatory
Reform Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

economic regulation.

ontrary “industry prediCrions e it
A » . B e— .
competiiaps ‘ aos_ia~tIe d

ailroad industry /

My Administration has also sponsored important legislative
initiatives to reducé the regulation of other modes of trans-
portation and of financial institutions. An important element
of my regulatory reform proposals has been to narrow antitrust
immunities which are not truly jusﬁified. Although Congress
has not yet acted on these proposals, I am hopeful that it
will act soon. All industries and groups should be subject
to the interplay of competitive forces to the maximum extent

feasible.
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A full measure my commitment to competition is
Agenda for Governmeht Reform Act which I proposed in May of
this year. . This proposal would require a comprehensive,
disciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range of.federal regulatory’activities in a reasohable -— but
rapid —-- manner that would allow for an orderly transiti0n to
a more competitive environment.

This competition policy of regulatoxy reform and vigorous
antitrust enforcement will protect both businessmen and con- .
sumers and result in an American economy which is stronger;

more efficient and more innovative.

HART-SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I believe the record of this Administration stands as
a measure of its commitment to competition and the action
I am taking today should further strehgthen compet'tion and
antitrust enforcemeht. - {fZ? |

This bill contains three titles. The first title will
significantly éxgggz the civil invegg{gatory powers of the
Antitrust Division. This will enable the Department of
Justice not only to bring additional antitruét cases that
would otherwise have escaped prosecution, 5ut it will also

better assure that unmeritorious suits will not be filed.
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These amendments to the Antitrust ;?7i1 Process Act were
proposed by my Administration two years ago, and I am

pleased to see that the Congress has finally passed them.

The secongkzitle of this bill.gﬁ}l require partieséii//
large merggrs to give the Antitrust’ Division and the Feleral
Trade Commission advance notice of the proposed mergers.

This will allow these agencies té conduct careful investi-
gations prior to consummation of mergers and, if necessary,
bring suit before often irreversible steps have been taken
toward consolidation of operations. Again, this proposal
was supported by my Administration, and I am pleased to see
it enacted inio law. | |

I believe these two titles willvcontribute substantiallyk
to the competitive health of our free enﬁﬁgprise system.

This legislation also includes é third title which would
permit State attorneys general to bring antitrust suits on
behalf of the citizens of their states to reijyr trggze
damages. I have previ ly expressed serious reservations
regarding this "parens patriae" approach to antitrust
enforcement. | V”V/ ¢$//

As I have said before, the states have authority to amend
their own antitrust laws to authorize such suits in state
courts. If a state‘legislature, representing the citizens

of the state believes that such a concept is sound policy,
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it oughﬁrto allow it. I questionéd whether the Congress should
bypass the state legislatures in this instance.

However, CongreSs has narfowed this title in oxder tq
remove the possibility of significant abuses. Earlier, I
urged that the scope of this legislation be narrowed to price-
fixing violaﬁions where the law is clear and where the impact
is most directly felt by consumers. Given the broad scope of
the bill, I also recommended that damages be limited to those
actually resulting from the violations. The Congressbaddressed
these concerns by confining the scope of the controversial
provisioh of measuring damages to price—fixing violations;
Thus, és a practical mattet, enforcement efforts under this
bill will be focuse .on hard core antitrust violations.

I have alsg¢g;§n concerned about the provision that would
allow states to retain private attorneys on a contingent fee
basis, thereby encouraging suits against businesses in which
the motivation wouldybe attorney enrichment. Thé present bill ,
has been revised to narrewvthese arrangements and haé required
' Federal court approﬁal of all attorneys fees.

These and other changes that have been made in this
title have improved this legislation. 1In this form, it can
contribute to deterring price-fixing violations. Price
fixers must be denied the fruits of their acts, and effective
remedies must be available to those injured by price fixing.

The approach in this title, if responsibly enforced, can
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aid in protecting consumers. However, I will carefully
review the implementation of these powers to assure that
they are not abused.

Individual initiative and market competition must
remain the keystones to our American economy. I aﬁ today
signing this major antitrust legislation with the expectation
that it will contribute significantly to our competitive

economy .






| ZseH R‘/ */

I am opposed to the "parens patriae" concept because:
Mhe Federal Government would be giving state

attorneys general antitrust powers, including
novel and untested damage provisions, which
. their state governments have not authorized.
‘2 ) While sponsors have argued that this concept
\Q ’ ' would benefit consumers, I believe just the
reverse would be true. Private lawyers would
v JQF be the major beneficiaries through permitted
‘g contingency fee arrangements.
=- Small businesses would be unable to cope with
this law. Local manufacturers andhéervice
firms would be subjected to large nuisance

suits they would not have the resources to

defend.
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'In a freely competitive market, consumers enjoy the

ARE
opportunity to choose from a wide range o?%broducts,eﬁ-al&.

cizoc kinds  andeliaee-bes Consumers, through their de-

cisions in the marketplace, show their preferences and

desires to businessmen who then translate those preferences
into the best products at the lowest prices.

I firmly believe that the Federal Government must play
two important roles in protecting and advancing thé cause
of competition. ‘ J&K

First, the policy of my Adm istrétion has been touﬂﬂ/

vigorously enforce our antit\?;«t laws, through the Wrust

Division of the Department of Justice and the Federal Trade

< Commission. ~During an inflationary period, this has been

particularly important in deterring price-fixing agreements

that would result in higher costs to consumers.

Second, my Administration has been the first ohe in forty

years to recognlze an addltlonal way the Federal Government

foR
vitally affects the @empetabaao env1ronment Jelempplamtmeie bu51n°ss‘.

ConpefiTion).
Not only must w Government seek to restrain

private anti-competitive conduct, but the Federal Government

must also see to it that its own actions do not impede free

and open competition. T

All too often in the past, the >R Government has

itself been a major source of unnecessary restraints on

competition.
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,)ntiﬁue this effort.

I believe that far too many important managerial decisions

are made today not by the marketplace responding to the

force
e o o i -~

\\;:i:ances a businesfman cannot\£i3~e Or lower pri

s of supply and demand but by the bureaucrat:
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his is not the economic system that made this country

great. Government regulation is not an effective substitute

for vigorous competition in the American marketplace.

To be sure, in some instances governmentygl regulati§ﬁ
may well protect and advance the public interest. Buﬁ’the¢ 
time has come to recognize that many existing regulatory
controls were inmposed during uniquely transitory economic
conditions. We must repeal or modify those contfols that .

suppress rather than support fair and healthy competition.
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. v _
w ., Amportant progress has
) N

been made both in strengthening antitrust enforcement and
in reforming government economic regulation.
In the last two years, we have strengthened the Federal

sﬂﬂililll-hn antitrusy enforcement agencies. The, resources
W I 4

for the Antitrust vision and the Federal Tr Co ssion's

-, Bureau of Competitiiyjhave been increasiggﬁg/over 0 percent'

since Fiscal Year 1975. For the Antitrust Division, thisv//

RGeen : : : o
has weswesenied the first real manpower increases since 1950.

pRoIIV . ) i
I am committed to —= these agencies with

the necessary resources to do their important job.

This intensifiw) effort is producing results. The =
i Antitrust DivisW{n's crackdown, on price-fixing resulted in

indictment, of 183 individua

during this period, a figure

Vequall nly once in the 86 years since enactment of thef} 

Sherman Act. The fact that the Division presently haé‘ﬁfym
pending more grand jury investigations than at any other»
time in history shows these efforts are being maintained.

To preserve competition, the Antitrust Division is
devoting substantial resources to investigating anti-competitive
mergers and acquisitions. At the same time, the Division is
litigating large and complex cases in two of our most impor-

tant industries -- data-processing and telecommunications.
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.The cause of vigorous antiprust enforcement was advahced

when JI signed the Antitrust gggZ:dures d Penalties Act of
l9g§{ making violation of the Sh aAV!ZZFa felony punishable
by imprisonment of up to threéﬂgzzjs for individuals, and by
a corporate fine of to $l.£i/llion;

Also, in December 1975, I signed legislation repealing
Fair Trade enabling legislation. This action ne, according
to various estimates, will save consumers $2 billion annually.

6n the second front of reduciﬁg regulatory agfens that
inhibit coppgtition, I have_signed t ecurities Act Amend-
" ments of fﬁgi and the Railroad Revitalization and Regulatory

Reform Act, which will inject strong doses of competition into

industries that long rested comfortably in the shade of federal

der:ie (] - )

My Administration has also sponsored im@ortantkiégiSlativg
initiatives to reduce the regulation of other modes of-traﬁé- |
portation and of financial institutions,A Ahkimportant eléﬁent
of my regulatory reform proposals has been to narrow antitiuét
immunities which are not truly justified. Although Congress
has not yet acted on these proposals, I am hopeful that it

will act soon. All industries and groups should be subject

to the interplay of competitive forces to the maximum extent

feasible.
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A full measure of ommitment to competition is g

Agenda for Government Reform Act which I proposed in May of

this year. This proposal would require a comprehensive,

disciplined look at ways of restoring competition in the
economy. It would involve in-depth consideration of the full
range of federal regulatory activities in a reasonable -- but
rapid -~ manner that would allow for an orderly transition to
a more competitive environment.

This competition policy of regulatory reform and vigorous

antitrust enforcement will protect both businessmen and con-

sumers and result in an American economy which is stronger,

more efficient and more innovative.

HART-SCOTT-RODINO ANTITRUST IMPROVEMENTS ACT OF 1976

I had hoped that the Congress would submit to me additional

legislation to further strengthen competition and antitrust
enforcement. However, the omnibus gntitrust bill.whicth am |
returning ﬁnsigned contains thre!”gztles, two’éf which ﬁf
Administration has supported and one which has caused ﬁé»,d  
serious concern. ‘ 04/) ?f’)

The first ¥itle would significa;iiy expand the ci&ilﬂ
investigatory powers of the Antitrust Division; It would en-
able the Department of Justice not only to bring additional
antitrust cases that would otherwise have escaped prosecution,
but it would also better assure that unmeritorious suits will
not be filed. These amendments to the Antitrust Civil Process

Act were proposed by my Administration two years ago and I

support them.
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_to large mergers tgf give the Antitrus

b »

The second title of this bill woul requiegjgarties
é’Zivision and the
Federal Trade Commission advance notice of the préposed
mergers. This would allow these agencies £o conduct
careful investigations prior to consummation of mergers and,
if necessaﬁy, bring suit before often irreversible steps have
been taken toward cqnsolidatibn of operations. Again, this
proposal is supported by my Administiation. ' -
I believe these twortitles would contribute substantially
to the competitive health of our free enterprise system. |
Uhfortunately, this legislation also includes a third:
title which would permit State attorneys general to brihg
antitrust suits on behalf of the citizens of ﬁheir States to
reCOVji)treble damages. I have prezé9dsly expressed serious
reservdtions regarding this‘"parens patriaeﬁrapproach to
antitrustjenforcement. 7 | ‘ \
As I have said g\/fore, the States have authorlty to amehd
their own antitrust laws to authorlze such sults in state
courts. If a state legislature, representlng the c1tlzensf
of the State belzeves that such a concept is sound pollcy,t
it ought to allow it. I do not believe that the Congress, ’:/
should bypass the state legislatures in this instance. |
While questioning the basic parens patriae conée?t, I
also urged Congress to provide adequate safeguards that would
prevent abuses gf the parens patriae authority. Although
Congress narg!:Zd this title in some respects, important

safeguards were ignored.
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‘The present bill requires the award of mahdatory treble
damages in succéssful parens patriae suits. The view that
federal penalties were inadequate, which has been used to
justify mandatory treble damages in the past, I believe is
no longer valid given the substantial increase in these
penalties which I have previously sjigned into law. For ex-
ample, a business be fined $1 million and its officers
impriéoned for three years. While no one condones inggzgiging,
the present bill would require the‘courts, without any dis-
cretion, to award treble daméges which could bankrupt some
companies, thereby adversely'affecting innocent-employeés,
shareholders and the loc econoﬁy. : A !’!

Also, the present bill continues'to allow private attérneys
to be hired by State attorneys general on a‘contngency fee
basis, although it does 'iminate percentage fee arrangeﬁeﬁts.
My Administration has urged a flat ban against any such arrange~
ments. By allowing private- attorneys ‘to seek out cases, the
bill bypasses a State govermment's critical role in setting
priorities for its citizens and approprlatlng the funds'
necessary to protect them.

I believe that the elimination of these safeguards could
open the door to multi-million dollar "nuisance" suits by

private attorneys who often are the major beneficiaries in

such suits. Although proponents of this legislation have

alleged that it will benefit consumers, in my view, consumers will
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: *g&gn?ually pay the bill in the form of higher prices,Awhile

“ the“lawyers instituting such litigation reap large legal fees.
Ironically, it is also small businesses which wiil be hurt
since they frequently cannot afford the costly litigation and
are forced to éettle suits which larger companies ¢ould
successfully defend.

Congress was aware that I would veto the parens patriae
provisions had they reached my desk standing alone. However,
'Ikwas,confronted with the more difficult bﬁrden‘of weighing
the benefits providéd by the Antitrust Civil Process Act
amendments and the pre-merger notice provisions against my
strong balief that the parens patriae provisions are not a
responsible way to enforce the antitrust laws and my fear that
these provisions could be misused. I have decided that channct
sign any legislation including these pare 4 patriae provisions.

I eturning the Hart-SCott-Rodino Antitrust ImproVéments
Act of 1976 unsigned Qith the expectation that Coﬁgress willr

promptly enact the first two desirable titles of this leg*slatlon

i ‘Q;v and send them to me fbr signature. The Senate can do thls

N quickly d simply befo adjournment by passing the two bllls'
(H.R. 13489 and H.R. 14580) sent to it by the House earller
this year. This action can assure responsible and effective
enforcement of the antitrust laws, without providiﬁg for the

untested and unwisegyérens patriae authority. I urge t?;uzangress
53

to reconsid H.R. 2 and in its place to pass H.R. 13489

and H.R. 14580.
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_H.R. 8532-Hart-Scott-Rodino Antitrust Improvements Act,1976

ACTION REQUESTED:

For Necessary Action

——— Prepare Agenda and Brief

For Your Comments

For Your Recommendations

— Draft Reply

Draft Remarks

REMARKS:
please return to judy johnston, ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please James . Cannon
telephone the Staff Secretary imamediately. For the President



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

SEP 2 3 1975

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 8532 - Hart-Scott-Rodino Antitrust
Improvements Act of 1976
Sponsors - Rep. Rodino (D) New Jersey and 8 others

Last Day for Action

September 30, 1976 - Thursday

Puggose

Broadens powers of the Department of Justice in conducting
antitrust investigations; requires advance notice to Justice
and the Federal Trade Commission of certain corporate mergers
or acquisitions; and authorizes State attorneys general to

file suits to recover damages incurred by the State's residents
as a result of certain antitrust violations.

Agency Recommendations

Office of Management and Budget Approval (Signing state-

ment attached)
Federal Trade Commission Approval
Department of Commerce Does not recommend
veto
Small Business Administration Cannot support enact-
ment
Department of the Treasury Disapproval
Department of Justice No recommendation
received
Discussion

H.R. 8532 is a controversial antitrust bill that has been the
subject of extensive negotiations between the Administration and
the Congress. The first of the three titles in the bill resulted
from an Administration proposal. The second is a congressional
initiative which is now acceptable to the Administration since



certain objectionable provisions were deleted by the Congress.
The third title (regarding parens patriae) has been strongly
opposed by the Administration. While labor and consumer groups
have supported H.R. 8532, there has been a great deal of opposi-
tion to the entire bill from the American business community,
and overwhelming opposition to the parens patriae title.

The enrolled bill passed the Senate by 69-18 and the House by
242-138. In another significant vote, the House rejected a
motion to recommit to the Judiciary Committee a bill just
containing a parens patriae provision by 223-150.

Major Provisions

Title I -~ Antitrust Civil Process Act Amendments

Current law (the Civil Process Act) authorizes the Department of
Justice to serve a "civil investigative demand" (CID) -~ a pre-
complaint subpoena -- on suspected violators of the antitrust laws,
the so-called "targets." The CID helps the Department deturmine,
in advance of filing a suit, whether in fact a violation has
occurred. It may only be used to obtain documents and only from
"other than natural" persons (e.g., corporations) that Justice has
reason to believe are violating or have violated the law.

The enrolled bill would amend the Civil Process Act to authorize
Justice to

-- issue CID's not only to "targets" of the investigation
but also to (1) third parties (e.g., customers, suppliers,
competitors) who may have information relevant to an anti-
trust investigation and (2) individuals (e.g., witnesses
to a meeting) as well as business firms.

-~ obtain answers to oral and written gquestions, as well
as documents, from the CID recipients.

-- issue CID's relating to the investigation of mergers
and acquisitions prior to their consummation..

-~ authorize access by the Federal Trade Commission (FTC)
to materials received by Justice in response to CID's.




H.R. 8532 would also provide certain safeguards to protect persons
- against governmental overreaching in the use of CID's. Anyone
asked to give a deposition could be accompanied and advised by an
attorney, who may advise his client, in confidence, to refuse to
answer guestions on the grounds of self-incrimination or any
other lawful grounds. If a disagreement arises about the pro-
priety of any question, a witness could refuse to answer, and

the Department would have to obtain a court order to compel a
response. A witness could obtain a copy of the transcript of
his testimony unless, for good cause, the Assistant Attorney
General in charge of the Antitrust Division only permits the
witness to inspect the transcript.

This title of the bill is substantially similar to legislation
submitted to the Congress by the Department of Justice, and

would provide the Department with powers now possessed by the
Federal Trade Commission and other Federal agencies. 1In a

March 31, 1976 letter to Rep. Rodino, Chairman of the House
Judiciary Committee, you indicated your "... support of amendments
to the Antitrust Civil Process Act which would provide important
tools to the Justice Department in enforcing our antitrust laws..."
and urged "... favorable consideration" of this legislation.

Title II - Premerger Notification

H.R. 8532 would require companies with total assets or net
sales of $100 million or more that plan to acquire companies
with total assets or net sales of $10 million or more to
provide 30 days advance notice to the Department of Justice and
the FTC, if the acquisition results in the acquiring company
holding either (1) 15 percent of the stock or (2) assets and
stock in excess of $15 million in the acquired company.

The companies would have to supply FTC and Justice with documen-
tary material and information relevant to the proposed acquisition.
Twelve classes of transactions would be exempt from this require-
ment, including regulated industry and bank mergers, real estate
acquisitions for office space, formation of subsidiary companies,
and acquisitions exempted under FTC rules with the concurrence of
the Assistant Attorney General in charge of the Antitrust Division.

Other provisions in this title would

-- require a 15 day advance notice period for cash
tender offers;




-~ authorize FTC or Justice to extend the 30 day notice
period for an additional 20 days (10 days for a cash
tender offer) and allow Justice and the FTC to terminate
the notice period in individual cases; and

-- make anyone who fails to comply with this title liable
to a penalty of not more than $10,000 a day.

Title II of H.R. 8532 would be effective 150 days after enact-
ment of the bill, except that a provision authorizing the FTC to
prescribe rules relating to this title would be effective
immediately upon enactment.

The business community contends that because the values of stock,
used for consideration in mergers and acquisitions, would
fluctuate during the period of advance notice to Justice and

FTC, there is a real danger that this title could disrupt
legitimate business combinations. On the other hand, the
Justice Department does not believe that existing law givesthe
Department an adequate opportunity to learn about and take
action against mergers or acquisitions that violate the antitrust
laws. Due to strong opposition by the Administration and others,
a provision in earlier versions of the legislation that would
have provided for an automatic injunction against the consumma-
tion of mergers ang acquisitions by Federal enforcement authori-
ties was deleted. ( The Administration has not objeqted to this
title of the bill since that provision was dropped?)

Title IIXI - Parens Patriae

H.R. 8532 would authorize State attorneys general to bring
suits in Federal district court on behalf of State residents
for violations of the antitrust provisions of the Sherman Act
Treble damages would be awarded in successful suits and woul
ither be distributed to individuals in a manner approved by the
court or be considered a civil penalty and deposited with the
State as general revenues. In price-fixing cases, damages could
be proved in the aggregate by using statistical sampling or other
measures without the necessity of proving the individual claims
of, or amount of damage to, each person on whose behalf the suit
was brought.

The Attorney General would be required to provide State attorneys
general with (a) written notification of instances in which

Justice has brought antitrust actions and he believes the States
could bring action under this title on the same grounds, and

(b) investigative files or other materials, to the extent permitted
by law, which may be relevant to a course of action under this
title.




While the bill would prohibit State attorneys general from
~hiring outside lawyers to be paid with a contingency fee

based on a percentage of the settlement or recovery, it would
allow the court to award "reasonable" fees to such lawyers
which could be determined on a non-percentage contingency basis.

The amendments made by this title would not apply to any injury
sustained prior to the date of enactment of this bill.

The proponents of this title claim that it is necessary in

order to assist large numbers of consumers who may be injured
by antitrust violations on a continuing basis although in
individually small amounts (e.g., a million consumers might

be overcharged an average of a penny a week for a 2 year period
on a product like a loaf of bread). 1In such cases, it is argued,
relief is almost impossible to obtain under present law, since
individual antitrust law suits are out of the question and class
action suits are usually determined to be unmanageable by the
courts because of their size and complexity. Hence, the
proponents state that "Title III is the legislative response to
the present inability of our judicial system to afford equal
justice to consumers for violations of the antitrust laws."

In a March 17, 1976 letter to Representative Rhodes, you indicated
your "serious reservations concerning the parens patriae concept...'
and said:

"I question whether federal legislation is desirable
which authorizes a state attorney general to sue on
behalf of the state's citizens to recover treble
damages that result from violations of the federal
antitrust laws. The states have the ability to amend
their own antitrust laws to authorize parens patriae
suits in their own courts. If a state legislature,
acting for its own citizens, is not convinced the
parens patriae concept is sound policy, the Administra-
tion questions whether the Congress should bypass

the state legislatures and provide state attorneys
general with access to the federal courts to enforce
it."

You also indicated your concern over specific provisions of the
legislation then being considered in the House, as follows:

-- "The present bill is too broad in its reach and should
be narrowed to price fixing violations." (H.R. 8532 is
not limited to price-fixing but covers all violations of
the Sherman Act.)



-~ ",.. the Administration is opposed to mandatory treble
damages awards ..." (H.R. 8532 authorizes treble damages.)

-- "The Administration opposes extension of the statistical
aggregation of damages... to private class action suits..."
(H.R. 8532 does not extend such techniques to private
"class action suits.)

The Administration had also opposed a provision in earlier versions
of this legislation which would have allowed State attorneys
general to hire private lawyers to assist them in parens patriae
cases and compensate those attorneys by a contingency fee based

on a percentage of the settlement or recovery. As noted above,
while contingency fees per se are not permitted under the enrolled
bill, courts can award fees to such lawyers on a non-percentage
contingency basis.

Congressional and business opponents of this title have asserted
that it would (1) overburden the Federal courts with needless
litigation, (2) enhance the power of politically ambitious

State attorneys general to pillory corporations in highly
publicized actions, and (3) impede business growth due to firms'
impaired access to financing when exposed to huge contingent
liabilities by massive antitrust litigation.

Agency Views

Secretary Simon, in a memorandum to you which is enclosed with
the Treasury views letter, strongly recommends that you veto the
enrolled bill because of title III. He objects to the provisions
which extend its scope beyond price-fixing to the Sherman Act,
allow mandatory treble damages, and permit certain contingent
fee arrangements for private lawyers. The Secretary argues that:

"These provisions would give State Attorneys
General, nearly all of whom are elcted officials
(and many of whom are openly competing with other
elected State officials), an open invitation to
pursue antitrust claims with very little risk

to them or the State governments and with a great
likelihood of political gain for themselves. State
governments would incur little cost in prosecuting
antitrust claims against business firms since they
would be able to retain private counsel under
contingent fee arrangements. Since both elected



officials and the private antitrust bar would stand
to gain from prosecuting parens patriae actions, the
potential for abusing this power by promoting un-
founded antitrust litigation against business con-
cerns seems manifest.

Business firms [especially small businesses] con-
fronted with such litigation may be forced to settle,
irrespective of the merits of the State's case,
because they cannot obtain a clean auditor's opinion
so long as they are exposed to such a magnified con-
tingent civil liability.

Title III also represents an unwarranted intrusion
of the Federal Government upon the States."

The Small Business Administration (SBA) also "cannot now support
enactment of H.R. 8532." 1In its attached views letter, SBA argues
that "... smaller firms may become leading victims of parens
patriae claims under Title III. A smaller firm ... may be unable
to stand the risk of a potentially astronomical exposure. This -
type of litigation is inherently conducive to ‘blackmail o
settlements,'...” SBA also claims that small business firms,
faced with parens patriae actions, may have their ability to
obtain financing severely curtailed.

While the Commerce Department does not recommend a veto of

H.R. 8532, it has a "deep concern as to the potentially adverse
effects that certain provisions of Title III may have upon the
business community and consequently upon the economy." The
Department notes in its views letter that Titles I and II of
the enrolled bill have been passed by the House in essentially
identical form as separate bills which are now pending in

the Senate and could be passed before the end of the current
session.

FTC recommends approval of the enrolled bill and states that

it "believes that Title III could provide an effective deterrent
to Sherman Act violations in general and price-fixing in particu-
lar." ' '

No recommendation has been received from the Justice Department
on H.R. 8532 and we have been informally advised by Justice
staff that the Attorney General will personally convey his
views to you on this matter.



' OMB Recommendation

‘The issue presented by the enrolled bill is whether the parens
patriae title, even though somewhat narrowed in scope and effect
to meet certain Administration objections, still represents such
poor public policy that it justifies disapproving the bill
despite the other desirable features of H.R. 8532.

This enrolled bill presents a very close call. On balance,

we reluctantly recommend your approval. While it would be
preferable if H.R. 8532 did not contain title I1I, Congress

has narrowed the parens patriae provisions in response to
Administration objections by (1) confining the statistical
aggregation of damages to price-fixing cases, and (2) requiring
Federal court approval of arrangements for paying attorneys fees
on any contingent fee basis. The more focused and restricted
title III, plus the desirable features of title I and the now
unobjectionable provisions of title II, outweigh, in our view,
the potentially harmful effects of the parens patriae provisions.

Attached for your consideration is a draft signing statement.
Paul H. 0'Neill

Acting Director

Enclosures



SIGNING STATEMENT
I have today signed into law H.R. 8532, the Hart-Scott~

Rodino Antitrust Improveme:@/act of 1976.

This bill ﬁ_néginﬁ;h ce éitlas. The first title will X

. significagtly ex% the c¥vi inves&&ry powers oi the

Antitruyt Division. These amendments to_ the Antitrusf Civil
Proceds Act originated with the Administration two *2g0,
and I am pleased go see that t Congress has passed themn.

The secaﬁc{‘ title of this bill will reguire parties to ¢ s
vgg large Tiexrgers to give the Antitrust Division and the Federal‘"wl
Trade Cogmission advance noé%%f the proposal. This title “’c’,
was n objected to by the Administration and I intend that it

be carefully monitored in operation to assure that it does not

‘hamper legitimate business combinations.

This antitrust bill also includes a thi}aﬁi‘e, about
which I have%iously expressed seFioU8 reservations. It would
permit State attorneys general to bring antitrust suits (parens
patriae suits) on behalf of the citizens of their States to
recover treble damagess

Mtates have ample authority to amend their own anti-
tru%ﬁgws to authorize such spits in Stateg.gourts. I guestion
whether the Congress should bypass the Stgl-;gislatures and
provide State attorneys general with access to Federal courts
to enforce Federal laws. ‘

Congre has, however, narrowed thié title so as to reduce
the possibility of signific%bnses. I had ged that the
scope of tﬁis legislation be narx%owec& to price~fixing activities
where the impact is most directly fe{lw y consumers. The Congress
responded tg this suggestion by confiffing the scope of the most
controve?!t@ﬁrovision, which wo d aut&e—the statistical
aggregatiélf%amages, to p§' i

o ixing&lations. Thus, this
-core antitiMist violations.

bill will be confined to har



=

I was also ppcerned about the provig}on that would allow
States to retai%éé%¥brneys on a contingedi:fee’basis, thereby
encouraging suits against busigisg in which the principal
motivation w y&d/?e enrichment fér attorneys rather than
‘ restitutixﬂfz%fythe consumer. The present bill, while not
prohibiting all contingent fee arrangements, has proscribed
those kinds that have been subject to most abuse. I remain
concerned about this provision, but I think it haéu%%%ﬁazmproved.

With these and other changes that have been made in this
title since its introduction, this legislation has been focused
and limited. 1In this form, it may well prove the deterrent
to price-fixing that it is supposed 2§£be.

I am signing this:gijox antitrust legislation with the
belief that the parens paériae aunthority will be ,responsibly
enforced and in the kﬁg;ﬂ?&gg that the Antitrué%ﬁgiﬁil Process

Act amendments and pre-merger notification provisions will

strengthen Federal antitrust enforcement,



FEDERAL TRACE COMMISSION
WASHINGTON. D. C. 20580

OFFICE OF THE BECRETARY

SEP2 3 1976

- The Honorable James T. Lynn
Director, Office of Management
and Budget
Executive Office of the President
Washington, D.C. 20503

Dear Mr, Lynn:

This is in response to your request for the views of
the Federal Trade Commission upon Enrolled Bill H.R. 8532,
94th Congress, 2d Session, an act "To improve and facilitate
the expeditious and effective enforcement of the antitrust laws,
and for other purposes.”

H.R. 8532, the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, is a comprehensive measure containing three
separate titles designed to increase the effectiveness of
antitrust enforcement. Title I would expand the investigative
authority of the Department of Justice to obtain information that
is necessary or appropriate to the enforcement of the antitrust
laws. Title II would create a mechanism to provide advance
notification to the antitrust authorities of large mergers prior
to their consummation. Title III would authorize State attorneys
general to bring private treble damage actions on behalf of
natural persons residing in their State for violations of the

-~ Sherman Act.

Title I would amend the Antitrust Civil Process
Act of September 19, 1962 (15 U.S.C. § 1311) which authorizes
the Antitrust Division to issue compulsory process (called a
"civil investigative demand") to investigate violations of the
antitrust laws prior to the filing of an action. H.R. 8532 would
broaden the scope of this Act by authorizing the Division,
through the use of a civil investigative demand, to investigate
mergers and acquisitions prior to consummation, to obtain
relevant evidence from natural persons and third parties, and
to take oral testimony and written interrogatories. As
expressed in its statement of May 7, 1975 regarding S. 1284, 1/
the Commission supports the effort to strengthen the investigative
authority of the Department of Justice but defers to the
Department with respect to the specific provisions of Title I.

;/ Statement of Lewis A. Engman, Chairman of the Federal
Trade Commission before the Subcommittee on Antitrust and
Monopoly of the Senate Judiciary Committee on S. 1284,
May 7, 1975.



The Honorable James T. Lynn A , -2 -

Of particular interest to the Commission is Section 103
of Title I which authorizes access by the Commission to
materials produced in response to the Antitrust Division's
civil processes. This section provides that the custodian of
such materials may deliver copies to the Federal Trade '
Commission, pursuant to a written request, for use in connection
with an investigation or proceeding under the Commission's
jurisdiction. We believe that this provision will avoid
duplication of effort by the antitrust enforcement agencies
and is consistent with the current policy of the Commission
and the Antitrust Division to share, where appropriate,
information secured during investigation or trial of a civil
matter.

Title II of H.R. 8532 would amend the Clayton Act
(15 U.8.C. § 12 et seq.) to establish a premerger notification
procedure which would require notification to the antitrust
authorities and a 30-day extendible waiting period prior to the
consummation of large acquisitions. The procedure would apply
to stock or asset acquisitions between companies with net sales _
or assets of at least $100,000,000 and $10,000,000, which result '
in holdings of at least 15% or more than $15, 000 000 in the
stock or assets of the acquired company.

The Commission previously has expressed support for the
concept of premerger notification, emphasizing the need for a
reasonable and compulsory notice period prior to the consummation
of large acquisitions. 2/ As it is doubtful whether the Commission
now has the authority to require a waiting period through its
current premerger notification program, 3/ it often has difficulty
obtaining and analyzing information in time to challenge an
unlawful acquisition prior to its consummation. After consummation,
assets often become so commingled that divestiture may prove to be
an inadequate remedy. Thus, the Commission believes there is a

2/ statement of Lewis A. Engman, Chairman of the Federal Trade
Commission before the Subcommittee on Antitrust and Monopoly of
the Senate Judiciary Committee on S. 1284, May 7, 1975;
Statement of Paul Rand Dixon, Acting Chairman of the Federal
Trade Commission before the Subcommittee on Monopolies and
Commercial Law of the House Judiciary Committee, March 10, 1976;
Letter of July 11, 1975, to the Honorable Philip A. Hart,
Chairman, Subcommittee on Antitrust and Moncopoly of the

Senate Judiciary Committee.

3/ The Commission's present premerger notification program calls,
generally, for 60 days advance notice of covered transactions;
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need for a prenotification waiting period to enable the antitrust
enforcement agencies to evaluate the information received
with respect to a particular acquisition prior to its consummation.

Title III of the proposed legislation would amend
the Clayton Act (15 U.S.C. § 12 et seg.) to authorize ..z - -
State attorneys general to brlng civil actions, as parens patriae
on behalf of natural persons residing in their State, to secure
monetary relief for injury sustained by such persons to their
property by reason of any violation of the Sherman Act.
Although the Commission defers to the Department of Justice,
which is charged with enforcement of the Sherman Act, for
more detailed comments about this title, the Commission believes
that Title III could provide an effective deterrent to Sherman Act
violations in general and price-fixing in particular.

In view of the foregoing discussion, the Federal Trade
Commission recommends Presidential approval of H.R. 8532.

By direction of the Commissigws
(P (el

Charles A. Tobin
Secretary

3/ (Cont'd)

but authority to enforce this requirement has been questioned.
The almost universal compliance with this program, however,
appears to indicate that it imposes no inordinate

burden on affected companies.



THE UNDER SECRETARY OF COVMIMERCE
Washington, D.C. 20230

SEP 2 2 1976
Honorable James T. Lynn SEP 2 2 1976
Director, Office of Management

and Budget

Washington, D.C. 20503
Attention: Assistant Director for Legislative Reference
Dear Mr. Lynn:

This is in reply to your request for the views of this
Department concerning H.R.8532, an enrolled enactment

"To improve and facilitate the expeditious
and effective enforcement of the antitrust
laws, and for other purposes,”

to be cited as the Hart-Scott~Rodino Antitrust Improvements
Act of 1976,

H.R.8532 contains three separate titles which (i) amends the
Antitrust Civil Process Act (15 U.S.C. 1311 et seq.), (ii)
amends the Clayton Act (15 U.S.C. 12 et seq.) by adding pre-
merger notification requirements, and (iii) adds to the
Clayton Act authorization for parens patriae actions by State
attorneys general. In addition, the enactment officially
designates the Sherman, Clayton, Wilson Tariff, and Webb~-
Pomerene Acts by those names,

By amendments to the Antitrust Civil Process Act, Title I
of H.R.8532 expands the Justice Department's pre-complaint
antitrust civil investigative powers by authorizing the
issuance of civil investigative demands (CIDs) to obtain
evidence from natural persons and third parties and to take
oral testimony and written interrogatories, in addition to
documentary evidence. It also authorizes the use of CIDs
to obtain evidence for use in pending regqulatory agency
proceedings and to investigate mergers and acgquisitions
prior to consummation.
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Title IT would require 30-day pre-merger notification to
the Justice Department and the Federal Trade Commission
for mergers and acquisitions between two companies with
assets or sales exceeding $100 million and $10 million,
respectively, when such transactions involve either 15
percent of the stock or $15 million of assets or stock
of the acquired company. Companies would also be required
to submit specific economic data. Certain transactions,
including those involving regulated industries, banking,
real estate, subsidiary formation and non-voting stock,
are exempted from the notification requirement. Tender
offers are subject to special notification requirements.

Title IITI amends the Clayton Act to permit State attorneys
general to recover treble-damages for violations of the
Sherman Act on behalf of natural persons residing in their
State. In actions involving price fixing, Title III pro-
vides that damages may be proved in the aggregate without
separately establishing the fact or amount of each person's
individual injury or damage. In addition to treble-~damaces,
a court would be authorized to award to the State the cost
of suit, including reasonable attorney's fees. Percentage
contingency fees are prohibited; however, non~percentage
contingency fees are authorized if determined by the court
to be reascnable.

Although we have previously expressed reservations to certain
provisions of Title I, the Department does not pose any
objections to the enactment of Titles I and II of H.R.8532.
The Department continues, however, to harbor deep concern

as to the potentially adverse effects that certain pro-
visions of Title III may have upon the business community

and consequently upon the economy.

Specifically, our concern is that the potential damage
exposure posed by parens patriae suits under Title III
may contribute substantial uncertainty to the business
community and cause significant problems in such areas as
capital formation. There is also the issue of survival
for many firms that are subject to massive, unforeseen
damage awards.
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Much of the uncertainty is due to the requirement for
mandatory treble damage awards rather than single or
actual damages as the President strongly recommended in
his letter of March 17, 1976 to Congressman Rhodes. The
awarding of treble damages, based on aggregated estimates
in the case of price fixing violations, raises the specter
of damage recoveries of unlimited dimension that may be
well beyond the ability of many businesses to pay.

Additional uncertainty stems from the availability of

parens patriae suits to any violation of the Sherman Act,
rather than just to price fixing violations as recommended
by the President in his March 17 letter. The Sherman Act is
often applied one day to conduct previously thought per-
missible at an earlier time. This is especially true in
such contentious areas as the permissible scope of patent
license restrictions, marketing arrangements and cooperative
activities.

While the Department is not recommending a veto of H.R. 8532
because of the shortcomings of Title III, we nevertheless
believe that the adverse effects that may result from these
shortcomings should be seriously considered and weighed
against the benefits to be derived. In this regard it should
be noted that Titles I and II of the enactment have been
passed by the House in essentially identical form as separate
bills -- H.R. 13489 and H.R. 13131, respectively -- and are
presently before the Senate. Thus, these titles of

H.R. 8532 could be acted upon and passed by the Senate in the
current session.

Enactment of this legislation would not involve any increase
in the budgetary requirements of this Department.

Sincer ’

YA

Edward 0. Vetter
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»

6‘5;&?3« Uk SMALL BUSINESS ADMINISTRATION
RO WASHINGTON, D.C. 20416

OFFICE OF THE ADMINISTRATOR

SEP 2 2 1976

Mr. James M. Frey

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, D. C. 20503

Dear Mr. Frey:

This is in response to your request for the views of the Small Business

Administration regarding H.R. 8532, an Enrolled Bill "To improve and
facilitate the expeditious and effective enforcement of the antitrust laws,
and for other purposes.”

As sent to the President on September 16, 1976, the "Hart-Scott-Rodino
Antitrust Improvement Act of 1976" included three major provisions:

Title I: Antitrust Civil Process Act Amendments

Authorizes the Justice Department's Antitrust Division {o issue civil
investigate demands (CIDs), in the course of investigating potential
antitrust violations, to natural persons and third parties (such as
competitors or suppliers) and to compel production of oral testimony
and answers to written interrogatories. CIDs also could be issued in
connection with investigations of planned mergers and regulatory
agency proceedings.

Title II: Premerger Notification

Requires 30-50 days advance notice to the Antitrust Division and the
Federal Trade Commission to allow investigation of mergers involving
companies worth $100 million or more and companies worth $10 million

or more, if such transaction involves acquisition of more than $15

million in stock or assets, or 15 per cent of the voting securities of the
acquired company. Material filed with the Government under this pro-
vision would be exempt from disclosure under the Freedom of Information
Act.



Lt

Title III: Parens Patriae

Authorizes state attorneys general or their retained private counsel

to bring treble damage suits in Federal court on behalf of state citizens
injured by violations of the Sherman Act. In cases involving price-fixing,
the state could prove the amount of damages to be awarded "in the aggregate
by statistical or sampling methods, by the computation of illegal overcharges'
or other reasonable system approved by the court -- instead of proving the
exact amount of each individual claim. States could notify citizens of a
parens ‘suit by general publication, but courts could require other forms

of notice. States could not pay private counsel conducting parens suits

a contingency fee based on a percentage of the expected damage award or

on any other basis, unless the court approves the amount as reasonable.
Courts could award reasonable attorney's fees to a prevailing defendant

if the state suit was brought in bad faith. Recovered damages must be
distribut.d according to court order or treated as general state revenue.
The U.S. Attorney General would be required to notify state attorneys
general of Federal antitrust cases that could inspire state parens suits,

and to provide state attorneys general with relevant materials upon request.
A provision of of this title provides that a state could pass a law invalidating
this authority to bring parens suits. Suits could not apply to violations
committed before enactment.

¢

The sponsors of this Act have stated that this legislation is not intended to
create any new antitrust liability. It is merely to provide for an effective
procedure for enforcing existing antitrust law. The legislation is intended
to return power to the states by delegating antitrust enforcement power

to the state attorneys general.

The Small Business Administration previously expressed support for these
three titles when they were a part of S. 1284. However, SBA now has
reservations about the impact of Title III on small business. It would
appear that the potential exists for misuse of the authority granted by

Title III.

SBA is not sure that Title Il will achieve its professed purpose of
compensating consumers victimized by large corporations’ price fixing
conspiracies for which no adequate redress is said to exist. In any event,
overshadowing any conceivable Title III benefits is the potential for punitive



or political abuse of power inherent in authorizing 50 state attorneys general
to file in the name of millions of state residents huge damage claims against
business firms.

Title III also has the potential for abuse by private antitrust entrepreneurs
working through willing state officials. This is recognized in several Title
III Yprotective' amendments to the Clayton Act:

(1) ‘Section 4C(d){2) would require the court to determine the
plaintiffs' attorneys' fees;

(2) Section 4C(d)(1) would authorize payment of defendants' attorneys'
fees if the suit is brought "in bad faith, vexatiously, wantonly,
or for oppressive reasons'; and

(3) Section 4C{c) would require notice and court approval before
a suit could be settled.

However, the proposed Section 4C(d)(1)'s provision for determination of
plaintiffs' attorneys' fees by the court adds nothing to existing law, and
the criteria for fee awards remain highly uncertain. Section 4C(d){(l)'s
discretionary authorization for attorneys' fees awards to a prevailing
defendant, upon a ''finding that the State attorney general acted in bad
faith, vexatiously, wantonly, or for oppressive reasons' is no match for
the mandatory attorneys' fees granted to prevailing plaintiffs by Section
4C(a)(2).

Although portrayed as recapturing corporate "ill-gotten gains" from price
fixing conspiracies involving bread, milk, and other consumer products,
Title III goes far beyond hard-core price fixing violations. Through ever-
broadening court interpretations of the Sherman Act's elastic ban on
Yrestraint of trade, " it may penalize an open-ended catalogue of business
activities. Therefore, huge antitrust liabilities under parens patriae
actions may also create heavy antitrust exposures for smaller firms and
professional and service organizations. Actually, under recent judicial
interpretations of the Sherman Act and Justice Department actions against
advertising and fee restrictions by professional and service organizations, .
smaller firms may become leading victims of parens patriae claims under
Title HI.




A smaller firm, charged as an antitrust co-conspirator with joint and
individual liability for an alleged industry-wide conspiracy, may be
unable to stand the risk of a potentially astronomical exposure. This type
of litigation against smaller firms is inherently conducive to ''blackmail
.settlements, " since they often cannot carry the risk or the costs of an
effective antitrust defense,

An inevitable negative impact of Title III upon the country'’s economic
well-being, would be curtailment of financing opportunities on the part of
small business firms faced with multimillion~dollar liabilities when named
in massive parens patriae actions. Potentially huge contingent liubilities
may affect their access to financing and capital markets. Banks and lending
institutions will take such substantial contingent liabilities into account in
their lending decisions.

Without further reassessment of this legislation'’s impact on small business
the Small Business Administration cannot now support enactment of H, R. 8532.

Thank you for the opportunity to comment on this legislation.

Smcerely,

Taldieien

MltchellP Kobéli sk1
Administrator



THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

SEP 221376

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for Legislative
. Reference

Sir:

Reference is made to your request for the views of this Department
on theé enrolled enactment of H.R., 8532, "To improve and facilitate the
expeditious and effective enforcement of the antitrust laws, and for
other purposes.”

The enrolled bill is designed to provide more stringent legal tools
for the enforcement of antitrust legislation.

Title III of this bill, the parens patriae provision, would au*horize
State Attorneys General to bring civil action on behalf of private
persons who have sustained damage to their property by reason of any
violation of the Sherman Act.

The Secretary objects strongly to this provision and he has registered
his opposition in a memorandum to the President (enclosed).

In his memorandum, the Secretary has raised the potential problems
which could be created by the bill, the detrimental impact on industry,
especially small businesses, and the unwarranted intrusion of the Federal
Government upon the States.

Under the bill, State govermments could pursue private antitrust
claims with little cost to themselves and substantial potential political
gain. In many cases, businesses would not be able to sustain the cost, in
time and in money, of such litigation. In addition, the legislation would
provide for mandatory treble damages, even in ''good faith" situations.
Further, such authority of the State Attorneys General would extend to
State-regulated businesses exempted from State antitrust law.

In view of these serious concerns, the Department recommends that the
enrolled enactment not be approved by the President.

Sincerely yours,

T Tl U

General Counsel

Richard R. Alhrasht

Enclosure



THE SECRETARY OF THE TREASURY
WASHINGTON 20220

SEP 22 176

MEMORANDUM FOR THE PRESIDENT

Subject: Antitrust Legislation

I strongly recommend that you veto the recently passed
Antitrust Improvements Act of 1976. The antitrust legisla-
tion - before you does not satisfy the concerns raised in
your letter to Congressman John Rhodes on March 17, 1976,
in which you expressed serious reservations concerning the
parens patriae concept set forth in the then pending House
legislation.

First, the parens patriae provisions are not limited
to price fixing violations, but extend to all violations of
the Sherman Act. While State Attorneys General would be
able to prove the measure of damages through statistical
aggregation only in price fixing cases, they would still be
free to bring parens patriae suits to redress violations of
any provision of the Sherman Act.

Secondly, the legislation provides for the mandatory
award by the courts of treble damages in any parens patriae
suit. In this regard it deletes the House provision that
would have permitted the court to award only actual damages.
in good faith situations.

Thirdly, it provides for the mandatory award of attorneys'
fees and would permit the State Attorneys General to hire
private attorneys under contingent fee arrangements, subject
only to the requirement that such arrangements be approved
by the courts--much in the manner in which attorneys' fees

.are routinely approved in derivative suit litigation.

These provisions would give State Attorneys General,
nearly all of whom are elected officials (and many of whom
are openly competing with other elected State officials), an
open invitation to pursue antitrust claims with very little
risk to them or the State governments and with a great
likelihood of political gain for themselves. State govern-
ments would incur little cost in prosecuting antitrust claims
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" against business firms since they would be able to retain

private counsel under contingent fee arrangements. Since
both elected officials and the private antitrust bar would
stand to gain from prosecuting parens patriae actions, the
potertial for abusing this power by promoting unfounded
antitrust litigation against busipess concerns seems mani-
fest.

Business firms confronted with such litigation may be
forced to settle, irrespective of the merits of the State's

‘case, because they cannot obtain a clean auditor's opinion

so .long as they are exposed to such a magnified contingent
civil liability. This is especially so for small businesses,
which lack the financial resources to finance a long and
expensive litigation, even if they would ultimately prevail.

Title I1I also represents an unwarranted intrusion of
the Federal Government upon the States. By giving the State
Attorneys General authority to enforce Federal antitrust law
against State-regulated businesses exempted from State anti-
trust law, the parens patriae provisions of Title III could
upset the delicate political balances established in this
regard by many States.

In conclusion, I firmly believe that the parens patriae
provisions of Title III are fundamentally unsound in that
they pose the threat of political lawsuits and private lawyer
enrichment at the expense of the entire business community
and the general public. Accordingly, I recommend that you.
veto the Antitrust Improvements Act of 1976. )

(Signed) Eill Simon

William E. Simon





