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94TH CoNGRESS} HOUSE OF REPRESENTATIVES { REPORT 
1st Session No. 94-325 

,., ,, ;-. .' . ~ I 

CONSUMER PRODUCT SAFETY COMl\IISSION 
IMPROvTE:NIENTS ACT OF 1975 

JuNE 24, 1975.-Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 

Mr. STAGGERs, :from the Committee on Interstate and Foreign Com
merce, submitted the following 

REPORT 
together "\yith 

MINORITY VIEWS 

[To accompany H.R. 6844] 

The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H.R. 6844) to amend the Consumer Product Safety 
Act, and for other purposes, having considered the same, report :favor
ably thereon with an amendment and recommend that the bill as 
amended do pass. 

The amendment is as :follows : 
Strike out all after the enacting clause and insert in lieu thereof 

the following: 
SHORT TITLE 

SECTION 1. This Act may be cited as the "Consumer Product Safety Com
mission Improvements Act of 1975". 

AUTHORWATION OF APPROPRIATIONS 

SEc. 2. Section 32(a) of the Consumer Product Safety Act (15 U.S.C. 2081 
(a) ) is amended to read as follows : 

"(a) There are authorized to be appropriated for the purposes of. carrying 
out the provisions of. this Act (other. than t:he provisions {)f section 27 ( h} which 
authorize the planning anil .. construction of research, .. development, and testing 
facilities) and for t)le purpp~. of, carrying out the· functions, powers, and duties 
transferred to the -commission ·l,Ulder ):!ection 30, not to exceed-

·~ (1) $51,000,000 for the fi~al year ending Jl,Ule 30, 1976; 
"(2) $14,000,000 for t)le period beginning. July 1, 1976, a:nd ending 

September 30, 1976 ; 
" ( 3) $60,000,000 .for the fiscal ·year ending September 30, 1977 ; and 
" ( 4) $68,000,000 for the fiscal year ending September 30, 1978.'\· 
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LU!ITATIONS OF JUBISDICTION 

SEC. 3. (a) Section 2(2) of the Poison Prevention Packaging Act of 19i0 
(15 U.S.C. 1471(2}) is amended (1) by striking out subparagraph (B~, and 
(2) by redesignating subparagraphs (C) and (D) as subparagraphs (B) 
and (C), respectively. c 

(b) Section 3(a) (1) (D) of the Consumer Product Safety Act (15 U.~. · 
2(};)2(a) (1) (D)) is amended by striking out "economic poisons" and insertmg 
in lieu thereof "pesticides". _ • 

(c) (I) Section 2(f)2 of the Federal Hazardous Substances Act (1o D .. s.C. 
1261 (f) (2)) is amended by inserting before "but such term" the followmg: 
•'ami nor to tobacco and tobacco products,". • , ·) .-.., 

(2) Section 3(a) (1) of the Consumer Pro~!lct Saf,~t! ~ct (1~, t,,.s.c. -0~
(a) (1)) is amended (A} uy inserting "other· than limitations m ~he}a;~ 
sentence thereof and (B) by inserting before ~uch sentence the follmnn, · 
"Except for the regulation under this Acto: the Federal Hazardous Substances 
Act of fireworks devices or any substance 1ntended for use as a componen~ of 
auy such device the Commission shall have no authority under the funct10ns 
transfe~·red pur~uant to section 30 of this Act to regulate any produc_t or 
article described in subparagraph (B) or (E) of _this pa.ragraph, or descri?ed, 
without regard to quantity, in section 845(a) (n) of t1tle 18 of the Umted 
States Code.". . 

(d) The second sentence of section 30(a) of t11e Consumer Product Safety 
Act (Hi U.S.C. 2079(a)) is amended by (1) striking out "of t~e .Adminis~;ator 
of the Environmental Protection Agency and"; and (2) stn~mg out A~t~ 
amended by subsections (b) through (f) of section i of the Pmson PreventiOn 
Packagiug Act of 19iO" and inseJ;ting in lieu thereof "Federal Food, Drug, and 
Cosmetic Act ( 15 U .S.C. 301 et seq.)". 

BUDGET AND EMPLOYF..E PROVISIOKS 

SEc. 4. (a) Section 4(f) of the Consumer Product Safety Act (15 U.S.C. 2053 
(f)) is amended by adding at the end thereof the following ne'; p>tragraph: . 

"(3) Requests or estimates for regular, supplemental, or deficienc;: approp:Ia
tions on behalf of the Commission may not be submitted by the Chairman with
out the prior approval of the Commission.". 

(h) Section 4(g) of such Act {15 U.S.C. 2053(g)) is amended {1) by i'tdking 
out "full-time" in paragraph ( 2) and inserting in lieu thereof "regular", and 
(2) hy adding after such .paragraph the following new paragraphs: 

"(3) (A) The Chairman may, subject to snl!paragmph (B), ~staiJlisJ: non
career positions in grades GS-16, GS-17, and GS-18 the prmc1pal duties of 
which will involve- . 

"(i) significant participation in the determination of major Commission 
policies, or . 

"(ii) service as a personal assistant or adviser to the Chairman or other 
Commissioner. 

" (B) .'l'he Chairman may not establish a position under subparagraph (A)-
"(i) without the approval of- · 

"(I) the Commission, and 
"(II) the Civil Service Commission, as prescribed by chapter 51 of 

title 5, United States Code; or 
"(ii} if the Civil Service Commission determines the principal duties of 

the position will not involve the duties described in clause (i) or (ii) of 
subparagraph (A). . 

The Civil Service Commission shall approve or disapprove, under such chapter, 
a position proposed to be established by the Chairman under subparagraph (A) 
within 20 days (excluding Saturdays, Sundays, and legal public holidays (as 
iprescribed by Jilectioon 6103 O'f title 5, United States Code)) after the date it 
receives from the Chairman a letter of intent to establish such position; and a 
determbiation by the Civil Service CommiS9lon described in clause (ii) of this 
subparagraph respecting such a position shall not prevent the Chairman from 
establishing the position if the determination is made after the expiration of 
such 20 days. 

"(4) Appointments to and removals from positions established under para
graph (3)-

"(A) shall be made by the Chairman, subject to the approval of the Com
mission; except that appointments to and removals from positions of per-
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sonal a81!1stants or advisors to the Chab:man or other Commissioners shall 
be made 't"Y .tJae CODI:llliSI!Ii:oBer concerned and shall not ·be ~ject to the ap
proval 01 aJ.ty Cltber Commimioner; 

"(B) .ma;r be made without regard to any provision of title 5 of the United 
States Code (other than sectiop 3324) wbich governs ~Y appointments to. 
aud removal from postions in the competitive service ; and 

" (C) shall not be subject to approval by any officer or entity within thl! 
. Executive Office of the President. 

The Civil Service Commission shall approve or dil'l&pprove the qualifications of 
a proposed appointee to a position established under paraz:raph ( 3) (A) within 20 
days (excluding Saturdays, Sundays, and legal public h6lidays (as prescribed 
by section 6103 of title 5, United States Code)) after the date it receives from 
the Chairman (or other Commissioner proposing such appointee) a letter of 
intent to appoint such proposed appointee." 

STANDARDS DEVELOPMENT 

SEc. 5. (a) The last sentence of section 7 (b) of the Consumer Product Safet:v 
Act (15 U.S.O. 2056(b)) is amended to read as follows: "An invitation under 
paragraph (4) (B) for an offer to deYe'lop a proposed consumer product safety 
standttrd shall specify the peried in which the ofileror ot an accepted offer is to 
develop the proposed standard, which period· shall be a peti'@d end!ng 100 days 
after the date the offer iB accepted unless the Commission :lor good cause finds 
(and ineludes such finding in the notice) that a different period is appropriate.". 

(b) Section 7(e) (2) of such Act (15 U.S.C. 2056{e) (2)) is amended b'y add
ing at the end thereof the following new sentence: "If the Commission accepts one 
or more offers to develop a proposed consumer product safety standard and the 
Commission determines that the standard developed by each offeror whdse offer 
fo.r the development of such stanilltrd was accepted is not satisfactory, the Com· 
mission may develop proposals for such standard or contract with third parties 
for such development.". 

(c) Section 7(f) of such Act (15 U.S.C. 2056(f)) is amended by striking out 
"Not more than 210 days after its publication of a notice of proceeding pursuant 
to subsection (b)" and inserting in lieu thereof "Not more than 60 days after 
receiving the proposed standard from the offeror". · . 

PROHIBITED ACTS AND ENFORCE~fENT 

SEc. 6. (a) Section 19(a) of the Consumer Product Safetv Act (15 U.S.C. 
2068(a)) is amended- · • 

(1) by inserting "or fail or refuse to establish or maintain records" 
immediately after "copying of records," in paragraph (S) ; and ' 

(2) by striking out "or" at the end of paragraph {6), by striking Ol1t the 
period at the end of paragraph (7) and inserting in lieu thereof "; or'', and 
by adding after paragraph (7) the following new paragraphs: 

"{8) fail to comply with any rule under section 18 (relating to prior notice 
and description of new consumer products) ; or 

(9) fail to comply with any rule under section 27(e) (relatnig to provision 
of performance and technical data)/'~ · 

(h) Section 20(a) (1) of·such Act (15 U.S.C. 2069) is amended by strikhig out 
"or (7)"and insetting in lieu thereof" (7), (8), or (9)''. 

INFORMATIONAL DISCLOSURE TO OTHER GOVERNMENTAL BODIES 

SEc. 7. Section 29 of the Consumer Product Safety Act (15 U.S.C. 2078) is 
amended by adding at the end thereof the following new subsection: 

"(e) The Commissioo may provide to another Federal agency or a State or 
local authority engaged in activities relating to health, safety, or consumer pro
tection, copies of any aeeident or investigation report made under this Act by 
any officer, empleyee, or agent of the Commission only if (l) information which 
under section 6(a) (2) is to be considered confidential is not included in any 
copy of any report provided under this subsecti{Jn; and {2) each Federal agency 
and State and local authority which receives under this subsection a copy of a 
repor.t provides assurances satisfactory to the Commission that the identity of 
any mjured person and any person who treated an injured person will not, 
without the consent of the person identified, be included in-

" (A) any copy of any such report, or 
" (B) any information contained in any such report, 



~f~h- tne-· fi;g~ }or:atttb.OT'ity .:mak~$ -'a"allalne ·to: any member-<Of.,tlie•-Public. 
No Fi!deml·caj:imeY' bJt•Sta.oo:(ll'llocit•aUthor1cy'may>disclose to &ily'member of 
the public any information contained in ·.a report receiv~ by ~the ;agency or 
authti:dcy-lilitder: tliis> subsection: .. unlet;s.rwtth :respect ·to sucl\ inforl:i:w:ltion the 
'IJommission has cemplied. with t~ applicable requi;rements of·~ei;:i:~Ii 6 (b)." 

TITLE 18 PICOTECTION 

SEc. 8. Sectj.pn 1114 of title 18, United States Code, is .. am.ended by ij].Serting 
", the Consumer. I'roduct Safety C!>mmis!Sion," immediately .after "Department 
of Health, Education, and Welfare". 

ADVANCE PAYMENTS j BENT Al'j"D SE'MINAB EXPENSES 

SEc. 9. (a) Section 7(d) (2) of the Consumer Product Safety Act '(15 U.S.C. 
2056(d) (2)) is amended by adding at the end thereof the following: "Payments 
under agreements entered into under this paragraph may be made without 
regard to section3648 of. the Revised Statutes (31 U.S.C. 529)." 

(b) Section 27(b) of such Act (15 U.S.C. 2076(b}) is amended
(1) by strlltplg out "and" at the end of paragraph (7), and 
(2) by ,OO.esignating paragraph (8) as paragraph (10) and by inserting 

after paragraph (7), the following new paragraphs: 
"(8) tolease, without regard to the .A,ct of March 3,1877. (40 U.B.O, 34), 

buildings . or parts of buildings in the District of C.olumbia for ·the use of 
Qle COillinission ; . . . . 

"(9) to pay travel and subsistence expenses incurred in connection with 
safety educati-On semiwirs of the Commission by participants in the semi-
nars; andr'. · · · . . · · . , · · · 

.SUBS~TIAL PRODUCT IIAZAIID, 

SEc; 10. (a) Section 15(d) of the Consumer Product Safety Act (15 U.S.C. 
2064 (d) ) is amended by adding at the end the following : "An order under this 
subsection may prohibit the person to whom it applies from manufacturing for 
sale, otrering for sale, distributing in commerce, or importing into the United 
States (or froin doing any combination of such actions) the product with respect 
to which the order was issued." 

(b) Section 19(a) (5) of such Act (15 U.S.C. 2068(a) (5)) is amended (1) 
by striking out "and to" and inserting in lieu thereof "to", and (2) by inserting 
",and to prohibited aets" after "refund". 

(c) Section 22 of such Act (15 U.S.O. 2071) is amended-
(1) by striking out in subsection {a) all that precedes the second sen

tence ,of such subsection and inserting in lieu thereof the following : 
"(a) The United States district courts shall have jurisdiction to take the fol

lowing action : 
"(1) Restrain any violation of section If:). 
"(2) Restrain ·any person from manufacturing for sale, otfering for sale, 

distributing in commerce, or .importing into the United States a product in 
violation of an order in etfect under section 15 (d). 

"(3) Restrain any person from dil$ibuting in commerce a product which 
does not comply with a consumer prod'llctsafety rule."; and, . 

(2) by striking out _in subsection ,(b) all that precedes the ~;;econd sen• 
tence of such subsection and hiserting in lieu thereof the following : 

" (b) Any consumel' product-,- . . , 
"(1) which fails to conform with an applicable consumer product safety 

rule, or ·· 
"(2) the.manufacture for: sale, otfetii1g for sitle, distribution: in commerce, 

or the importation into the United States of which has been prohibited by ·an 
(lrder in effect under section liS (d).; · · 

.when introduced into or while ·in, commerce or while· held for sale after ship
ment in commerce shall be liable to be proceeded against on libel of informati<Jn 
and condemned in · a:ny • United States district court withih' tlle jurlsdict1on ·of 
which such consumer product is found.!' ., 

COMPLIANCE TESTS 

_SEC. 11. Section 7(a) of the Consumer .P~oduct Safety Act (15 U.S.O. 20G6(a)) 
is amended (1) by inserting "(1)" after "(a)", (2) by redesignating paragraphs 
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(1) and (2) as subparagraphs (A) and (B) respectively, and (3) by adding 
at the end the following new paragraph : 

."(~) No consumer product safety standard or other agency action of the Oom
misswn may provide that a consumer product is in compliance with such stand
ard by reason l1f the fact that the product is part of a class (or other grouping) 
of cons_umer pl'Qducts which class· (or other grouping) was tested for compli· 
ance With such standard on 'a sample or other basis which d-oes not require that 
each product in the class (or other grouping) be (A) tested for compliance, and 
(B) found to comply with the standard.". 

OIVIL. LITIGATION 

SEc. 12 .. (a) Section ll(a) of the Consumer Product Safety Act (15 U.S.O. 
2060(a)) IS amended by (1) striking out "and to the Att()rney ~neral" in the 
second sentence; and (2) striking out "transmit to the Atte-rney General, who 
~hall file in the court," in the third sentence and inserting in lieu thereof "file 
1n the court". 

(b) The second sentence of section 22 (a) of such Act ( 15 U.S. C. 2071 (a) ) 
is amended by striking out "(with the concurrence of the Attorney General)". 

(c) Section 27(b) (7) of such Act (15 U.S.C. 20"76 (b) (7)) is amended to read 
as follows : 

':(7) to (A) initiate, prosecute, defend, or apJ~eal (other than to the 
Un~ted States Supreme Oiurt), throu~;th ij:s own legal representative, any civil 
acti?n in the name of the Co~missi<m f{lr the.purposeot enforcing the laws 
subJ~ 1:o its juriso;liction, and (B) initiate •. prQSecute; de:i'~;:nd, or appeal 
!lny cr1punal action 1n the name of the (J()llfmiSsion for t)le purpose of enfOO:c:
m~ tbe Iaws. subject to its jurisdiction, through its own legal representative 
with th_e concurrence . of the Attorney General or through the Attorney 
General·". · ·· · · · 

(d) Sectioil 27(c) ofsueh Act (15 U.S.·O. 2076(c0 is amended :by striking out 
"with the e!:>ncurrence of the Attorney General". · ' . 

. JUlUS))ICTION UNDER CONSUMER P.RODUCT SAFJ>TY ACT 

SEC. 18. Section 30(d) of the Consumer Product SafetyAet (115 U.S.C; 2079{d)) 
is amended to read as follows ; · 

" (d) In the case of a risk ofinjury-
" (1) which is associated with a consumer product, and 
"(2) which may be regulated under- · · · 

" (A) this Act, and 
"(B) the Federal Hazardous Substances Act, the Poison Prevention 

Packaging Act of 1970, or the Flammable Fabrics Act 
the Commission ~Y take action under this Act to regulate' such risk of injury 
only if the Comt!'ussion,by order J_Jublished in the Federal ):tegister, 1lnds that it 
is in the public mterest to regulate such risk of injury under this Act.". 

EFFECT ON STATE LAW 

SEC. 14. (a) Section lS(b) of the Federal Hazardous Substances Act ia 
amended to read as follows : · · 

"(b) (1} (A) Except, as provided iri paragraphs (2) and (3} if a hazardotm 
sub~tance or its J?ll;Ckag!ng is subject fo a cautionary labeling requirement under· 
sectio,n 2(p) or B(b) ·designed to PI'()teet !tgainst a risk of iUness or injnr:y 
assocutted wit~ t.be !lnbstance, no Sta!e. or JIOlitical subdivision of a State may 
establish or continmdn effect a cautnmary tabellng requirement applicable to
such subs~ance or .Pa~kaging and,. designed to protect against the same risk ot 
illne~s or mJ.ury u~Iess such cautwnary labeling requirement is identical to the, 
la~~ling reqmrement und'er s':ction 2(:{1) or3(b). ' . 

(B) Except as provid,ed m paragraphs (2) and (3), if under regulations of 
the Se_cretary :promulgated under or for the eilforcement of section 2( q) a require
ment 1s estal:lhshed .to protect against a risk of illness. or injury associated with 
a hazardous substance, no State or political subdivisionof a State may establish 
·or continue ill; effect_ a requi:ement applicable to such supstanee and designed 
to protect agamst th~ same nsk of illness or injury unless such requirement is 
id7,ntical to the reqmrement established under such regulations. · · 

( 2) ~e Federal Goverument and the government of any State or political 
,gubdivision of a State may establish and continue in effect a requirement appli-
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eable to a hazardous substance for its own use (or to the packaging of such a 
substance) which requirement is designed to protect against a risk of illness or 
injury • associated with such ·substance and which is not identical to a require
ment .described in paragraph (1) applicable to such substance (for packaging) 
and designed to protect against the same risk of illness or injury if the Federal, 
:State, or political subdivision requirement provides a higher degree of pro
tection from such risk of illness or injury than the requirement described in 
paragraph (1). 

"(3) (A) Upon application of a State or political subdivisiou .. of a State, the 
Commission may, by regulation promulgated in accordance with subparagraph 
(B), exempt from paragraph ( 1}, under such conditions as may be prescribed in 
su~h. regulation, a requirement of such State or political subdivision designed 
to p1'otect against a risk of illness or injury associated with a hazardous sub-
stance if~ · 

''" (i) compliance . with the requirement would not cause the hazardous 
substance (or its packaging) to be in violation of the applicable requirement 
described in paragraph t 1), and 

"(ii) the State or political subdivision requirement (I) provides a signifi
cantly· higher degree of protection from such risk of illness or injury than 
the requirement described in paragraph (1), and (II) does not unduly 
burden interstate commerce. 

I'n determining the effect of a State or political subdivision requirement on 
ii'iterstate commerce the Commission shall consider and make appropriate find
ings on the technological and economic feasibility of complying with such 
req'u'i'rement, the cost of complying with such requirement, the geographic dis
tribution 6f the substance to which the requirement would apply, the probability 
of 'other Stf\tes ot pOlitical subdivisions applying for an exemption under this 
paragraph' for a similar requirement, and the need for a national; uniform 
requirement under this Act for such substance (or its packaging). 
· ·''(B) A regulation under subparagraph '(A) granting an exemption for a 
requirement of a State or politica:l· subdiVision of a State may be promulgated 
by the Commission only after it has provided ill ac~orqance with section 553 (b) 
of title 5, United States Code, notice with respect to the promulgation of the 
regulation· and has provided opportunity for the oral presentation of views 
respecting its promulgation. . . '. ,, : . : 

" ( 4) As used in this subsection, the term 'Commission; :means tiie :Consumer 
Product Safety Commission.", .. · · . . .. . . 

(b) Section 16 of· the Flammable Fabrlcs ,Act is amf!Ij.de~ to ~ea~ ~s follows : 

"PRl!lEMP'J'ION 

"SEc.. 16. (a) Except 'as provided''in'sJtbsections, (b) rtnd' ('c), whenever a 
tlah\rr,uiQility stand~rd o:r' other regulation for a fabric, related. ;material, or 
'prod'ttct is' in effect .Under· this Act, no State ·or political subdiviRion ·of a State 
may establish or continue in effect a flammability standard or other regulation 
for such fabric, related material, or ,Product if the standard or other regulation 
is designed to protect the public against the same risk of occurrence of fire with 
Jlespect to which the standard pr oUter. regu!~tion und~r this Act is in effect 
unless the State or political subdivision standard or other regulation is identical 
to the Federal standard or other regulation. · .· · · 

"(b) The Federal Government and the government of any State or political 
subdivision of a State may establish and continue in effect a flammability 
standard or other regulation applicable to a fabric, related material, or product 
for its own use which standard or other regulation is designed to protect against 
a risk of occurrence of fire with respect to which a flammability standard or 
other regulation is in effect under this Act and which is not identical to such 
stndard or other regulation if the Federal, State, or political subdivision stand· 
ard or other regulation provides a higher degree of protection from such risk 
of occurrence of fire than the standard or other regulation in effect under thiB 
Act. 

"(c) (1) L:pon application of a •S·bate or political subdivision of a State, the 
Commission may, by regulation promulgated in accordance with paragraph (2), 
exempt from subsection (a), under such conditions as may be prescribed in such 
regulation. a flammability standard or other regulation of such State or political 
subdiYision applicable to a fabric, regulated material, <>r product subject to a 
standard or other regulation in effect under this Act, if-

7 

"(A) compliance with the requirement would not cause the fabric, related 
material, or product to be in violation of the standard or other regulation 
in effect under this Act, and 

"(B) the State or political subdivision standard or other regulation (i) 
provides a significantly higher degree of protection from the risk of occur
rence of fire with respect to which the Federal standard or other regulation 
is in effect, and (ii) does not unduly burden interstate commerce. 

In determining the effect of a State or political subdivision flammability standard 
·or other regulation on interstate commerce the Commission shall consider and 
make appropriate findings on the technological and economic feasibility of com
l'lying with ~uch flammability standard or other regulation, the. cost of complying 
with such flammability standard or other regula:tion, the geographic distribution 
of the falJric, related material, or product to which the flammability standard 
or other regulation would apply, the •probability of other States or political 
subdivisions applying for an exemption under this subsection for a similar flam
mability standard or other regulation, and the need for a national, uniform 
flammability standard or other regulation under this Act for such fabric, related 
material. or l}roduct. 

"(2) A regulation under paragraph (1) granting an exemption for a flam
mability standard or other regulation of a 8tate or political subdivision of a 
State may be promulgated by the Commission only after it has provided in 
accordance with seetion 553(b) of title 5, United ·States Code, notice with 
respect to the promulgation of the regulation and has provided opportunity for 
the oral presentation of views respecting its promulgation. 

" (d) Jf·<>r purposes of this section-
" (1) ·a reference to a flammability standard or other regulation for a 

fabric, related material, or product in effect under this Act includes a 
standard of flammahiUty continued in effect by section 11 of the Act of 
December 14, 1967 (Public Law 90-189) ; and 

"(2) the term 'C!)mmission' means the Consumer Product Safety Com-
mission.". . . . . · .. 

(c) Section 8 of the Poison Prevention Packaging Act of 1970 (15 U.S.C. 1476) 
i~ amended {1) by striking out"Whenever" and inserting inlieu thereof" (a) Ex
cept as provided in subsections (b) and (c), whenever", and (2) by adding at 
the end thereof the following: 

"(b) The Federal Government and the government of any State or political 
~ubdivis,ion of a State may establi$h .and continue in effect, with respect to a 
household !iubstance for its own use, a standard for special packaging or related 
requirement which is designed to protect against a risk of illness ,or injury with 
respect to .which a. standard for special packaging or r~jlated requirement is in 
effect under this Act and which is not identical.to such standard or requirement 
if the Federal, State, or political subdivision standard or requirement provides 
a higher degree' of protection from such risk of illness or injury than the standard 
or requirements l.n effect under this Act. · 

" {c) (1) 'Lpon application of a Stat\! or political subdh·ision of a State, the. 
Commission may, by regulation promulgated in accordance with l)aragraph (2), 
exempt from subsection (a), under such conditions as may be prescribed in ·such 
regulation, a standard for special packaging or related requirement of such State 
or political subdivision applicable to a household substance subject to a standard 
or requirement in effect under this Act if-

" (A) compliance with 'the 'standard or requirement would not cause the 
household substance to be in vio}ation of the standard or requirement in 
effert under this Act, and 

"(B) the State or political subdivision standard or requirement (i) pro
vides a significantly higher degree of protection from the risk of illness or 
injury with respect to which the Federal standard or requirement is in effect, 
and ( ii) does not unduly burden interstate commerce. 

In determining the effect of a State or political subdivision standard or require
ment on interstate commerce the Commission shall consider and make appropriate 
findings on the technological and economic feasibility of complying with such 
standard or requirement, the cost of complying with such standard or require
ment. the geographic distribution of the household substance to which thf' 
standard or requirement would apply, the probability of other States or political 
subdivisions applying for an exemption under this subsection for a similar stand
ard or requirement, and the need for a national, uniform standard or requirement 
under this Act for such household substance. 
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"(2) A regulation under paragraph (1) granting an exemption for a standard 
or requirement of a State or political subdivision of a State may be promulgated 
by the Commission only after it has provided in accordance with section 553 (b) 
of title 5, United States Code, notice with respect to the promulgation of the 
regulation and has provided opportunity for the oral presentation of views 
respecting its promulgation.''. 

(d) Subsections (b) ·and (c) of section 26 of the Consumer Product Safety Act 
(15 U.S.C. 2075) are amended to read as follows: 

" (b) Subsection (a) of this section does not prevent the Federal Government 
or the government of any State or political subdivision of a State from establish
ing or continuity in effect a safety requirement applicable to a consumer prod
uct for its own use which requirement is designed to protect against a risk of 
injury associated with the product and which is not identical to the consuml'r 
product safety standard applicable to the product under this Act if the Federal, 
State, or political subdivision requirement provides a higher degree of protection 
from such risk of injury than the standard applicable under this Act. 

" (c) Upon application of a State or political subdivision of a State, the Com
mission may by rule, after notice and opportunity for oral presentation of 
views, exempt from the provisions of subsection (a) (under such conditions as 
it may impose) a proposed safety standard or regulation which is described in 
such application and which is designed to protect against a risk. of injury as
sociated with a consumer product subject to a consumer product safety stand
ard under this Act if the St.ate or political subdivision standard or regulation 
(1) provides a significantly higher degree of protection from such risk of injury 
than the consumer product safety standard under this Act, and (2) does not 
unduly burden interstate commerce. In determining the effect of a State or 
political subdivision requirement on interState commerce, the Commission shall 
consider ilild make appropriate-findings on the technological and economic feasi
bility of complying with such requirement; the cost of complying with such re
quirement, the geographic distribution of the consumer product to which the 
requirement would apply, the probability of other States or political subdivisions 
applying for an exemption under this subsection for a similar requirement, and 
the need for a national, uniform requirement under this Act for such consumer 
product." 

PURPOSE 

The principal purposes o:f H.R. 6844, as reported, are: (1) To ex
tend the authorization o:f appropriations :for the Consumer Product 
Safety Act and the other Acts administered by the Consumer Product 
Safety Commission, not to exceed $51 million :for fiscal year 197ti, $14 
million :for the interim period, $60 million for fiscal year 1977, and $68 
million for fiscal year 1978; (2) to eliminate the regulation of tobacco 
a~d .tobac?o pr~d~cts and ammunition and firear~n~ :from the Com
m:tsswn's ]Unsdictwn; (3) to strengthen the prohibited acts and en
forcement sections o:f the Act; (4) to authorize the Commission to 
conduct its civil litigation through its own legal represent:Jative; .and 
( 5) to amend the Consumer Product Safety Act and the other three 
major Acts administered by the Commission (namely, the Federal 
Hazardous Substances Act, the Flammable Fabrics Act, and the Poi
son ~r:event_ion Packaging Act of ~970) to provide :for uniformity o:f 
adm1mstratwn on Federal preemption o:f state and local requirements. 

SuM~IARY 

I-I.R. 6844 has been reported by the committee with amendments. 
The :following summary is o:f the reported bill. 

Under the provisions o:f this bill : 
_ ( 1) For the purposes of carrying out the provisions o:f the Consumer 
Product Safety Act and the other Acts administered bv thP- Commis
sion (the Federal Hazardous Substances Act, the Flani'mable Fabrics 

Act, the Poison Prevention Packagino- Act o:f 1970, and the Refrig
erator Safety Act) sums not to exceed $51 million :for fiscal vear 1976; 
$14 million foE the trans_iti_on period to the new fiscal year ·beginning 
October 1, 19' 6; $60 m1lhon for fiscal year 1977; and $68 million 
for tiscal year 1H78 arc authOTized to be appropriated. 

(2) The Co~nmission's jurisdiction over the regulation of pesticides 
under the Poison Prm·ention Packaging Act of 1970 is eliminated. 
The enactment o:f the Federal Environmental Pesticide Control Act 
of 1H72 (Public Law 92-516) gave the Environmental Protection 
-:-~gency ef~ective regulatory n:nd en:fot'cement authority in this area, 
mcludmg Issuance of packagmg standards for the purpose o:f child 
protection. Therefore, the residuary authority o:f the Consumer Prod
uct Safety Commission to issue such standards is deemed unnecessary 
for effective Federal regulation. 

( 3) Authority to regulate tobacco and tobacco products and fire
arms and ammunition under the Federal Hazardous Substances Act is 
specifically eliminated from the Commission's jurisdiction. Under the 
Consumer Product Safety Act, as enacted, the Commission has had 
no authority to regulate these products. 

( 4) The Commission may establish noncareer positions to super
grade levels with specific principal duties, subject to Civil Service 
Commission disapproval within a specified time period. Appointments 
to s~lCh positions are not subject to approval or disapproval by the 
17V1nte House. 

(5) The 150 days normally allowed :for the development o:f a con
sumer product safety standard shall begin on the date an offer to 
develop a proposed standard is accepted. Under existing law, the 
period o:f time :for development begins with the date of publication 
in the Federal Register of an invitation :for offerors to develop a pro
posed standard. 

(6) Prohibited acts now include :failing or re:fusino- to establish 
or maintain records required by Commission rule; a~d :failino· to 
comply with any rule relating to new products or performance ""'and 
technical data. 

(!) Th_e C<?mmission is permitted to disclose copies o:f any accident 
or mvestigatwn report to another Federal agency or State or local 
authority engaged in activities relating to health, safety, or consumer 
protection. However, any information deemed confidential under the 
Act may not be so disclosed. Any proposed subsequent disclosure to the 
public o:f such Commission report by such Federal or State agency 
or authority would be dependent on the Commission complying with 
applicable statutory notice and consent requirements. 

(8) A Commission order relating to a substantial product hazard 
may prohibit the person to whom the order applies :from manufactur
ing for sale, offering :for sale, distributing, or importing a product 
determined to present a substantial product hazard. The U.S. district 
courts have jurisdiction to restrain any person from manufacturing. 
offering for sale, distributing, or importing a product in violation o:f 
such order. 

( 9) An amendment to the section defining a consumer product safety 
standard re-emphasizes the original intent o:f the Consumer Product 
Safety Act that each consumer product manufactured :for sale, offered 

H. Rept. 3~3. 94-1--::! 
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for sale, distributed in commerce, or imported into the United States 
comply with an applicable consumer product safety standard. 

( 10) The Commission has the power to initiate, pros~cute, defend, 
or appeal (other than to the Supreme Court) through Its own le~al 
representative any civil action. for the enforcement of the laws Its 
administers. Existing law reqmres concurrence of t~e .Attorne:y q-en
eral prior to the Commission's conduct of its own CIVIl and crnmnal 
litiO'ation. Under this bill criminal actions will continue to be con
ducted by the Attorney General or by the Commission's legal repre-
sentative with the concurrence of the Attorney General. . 

( 11) A risk of injury associated with a consumer product which may 
be regulated under the Consumer Product Safety Act, the Federal 
Hazardous Substances Act, the Flammable Fabrics Act, or the Poison 
Prevention Packaging Act of 1?70 may be !egulated under the Con
sumer Product Safety Act.only If the.C?m!mssron fin~s, ~y order pub
lished in the Federal Regrster, that It rs m the pubhc mterest to do 
so. . 

( 12) Uniformity of administration of Federal preemptio.n ?f State 
and local requirements is provided by amendments to exrstmg sec
tions in the Consumer Product Sa.fety Act, the Federal Hazardous 
Rubstances Act the Flammable Fabrics Act, and the Poison Preven
tion Packaging Act of 1970. State or local requirements ~lave to .be 
identical to Federal requirements. m~less the State .or locality a:r;>phes 
to and receives from the Commrsswn an exemptwn. To obtam an 
exemption, a State or locality has t~ sh<;>w tl~at its own requirem.ent 
(a) would not cause a product to be m vw~atwn o~ a !~deral reqmre
ment relating to the same risk, (b) provides a srgnrficantly hrgher 
degree of protection from the same ri?k: and (c) does not unduly 
burden interstate commerce. In determmmg the effect of a State or 
local requirement on interstate ~ommerc.e, the Co~11,mis~ion is r~quired 
to consider and make appropnate findmgs specified m the b1ll. 

BASIS FOTI THE LEGISLATION 

The Consumer Product Safety Act was enacted on October 27, 1972, 
the culmination of 5 years of inyestigation and legislativ~ effor~s. The 
National Commission on Product Safety had been estabhshed m 1967 
vl'ith a mandate to investigate and report to Congress on the scope of 
existing measures to protect consumers. against un}·ea~onable risks 
associated with consumer products. Their report, snomr~ted to Con
oTess in 1970 recommended the establishment of a new, mdependent, 
~egn1atory agency due to the inadequa.cy of e~isting protection from 
risks of injury, illness, or death associated w1th consum~r pro~ucts. 
Congressional consider:c:tion confir.med the _need to establish a smale 
independent agency wrth authonty sufficient to regnl.ate the full 
spectrum of consumer products sold to or us~d by the pubhc. . . 

The Consumer Product Safety Act contams many mnovatn·e provl
sions to insure both its independence from political control and the 
broadest possible input into agency activities from all interested per-
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sons. Thus, section 27 (k) of the Act requires the concurrent submittal 
of legislative recommendations to the President and to the Congress. 

The committee bill arises from the submittal of legislative recom
mendations to the Congress by the Consumer Product Safety Com
mission in March 1975. These recommendations developed from the 
experience and problems of the Commission in establishing a ~ew and 
comprehensive agency program :for the purpose of protectmg the 
public :from unreasonable risks associated with consumer products. 
Discussion of specific reasons for the legislative changes embodied in 
the committee bill is found in the analysis of its separate provisions. 

The specific areas addressed by the Commission's legislative recom
mendations included the extension of authorization of appropria
tions; the removal from the Commission's jurisdiction of the authority 
to regulate tobacco and tobacco products and firearms and ammunition 
under the laws administered by the Commission; the authority to 
establish noncareer positions at supergrade levels with specified prin
cipal duties not subject to approval or disapproval by any office or 
entity within the Executive Office of the Preside~t; the <;-hange in the 
specified statutory date on which the 150-day penod begms for devel
opment of a proposed consumer product safety standard; strengthen
ing of the prohibited acts and enforcement provisions; the authority 
to conduct civil and criminal litigation through its own legal repre
sentatives; general rulemaking authority; disclosure of accident and 
investigation reports under specified conditions to State or local author
ities; and a change in the standard by which the Commission may 
decide to regulate a risk of injury associated with a consumer product 
under the Consumer Product Safety Act or the transferred Act. 

As the summary of the committee bill inclicates, most of these pro
posed statutory revisions wer~ adopted, although ~evPral w~'re m?di" 
tied in the course of Subcommittee and full Comm1tter cons1deratwn. 
The most important addition made to the introduced bill was the 
amendment adopted by the :full committee to provide uniformity of 
administration under the Consumer Prodnct Safety Art, the Fedrnil 
Hazardous Substances Act, the Flammable Fabrics Act, and the Poi
son Prevention Packaging Act of 1970 on Federal preemption of State 
and local requirements relating to protection of the public from a risk 
associated with a consumer product. The need :for clarification of this 
issue was amply demonstrated by witnesses at the Subcommittee hear
ings. The full Committee amendment is intended to achicYe a rational 
balance between, first, the need :for Federal preemption in order to 
prevent a proliferation of differing State and local requirements which 
may be overly burdensome and, second, the need to permit a State or 
locality to establish different requirements under certain ciremnstances 
to provide a significantly higher degree of protection for its own 
citizens. 

The need for a higher level of appropriated funds has been amply 
set out in the Committee's records. A chart of the Commission's 
authorization appropriation history to date is set out belmL 
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CONSUMER PRODUCT SAFETY COMMISSION 

SUMMARY OF AUTHORIZATIONS AND APPROPRIATIONS 

Amount 
authorized 

Appro-
priation House appro- Total appro-
request priation priated Adjustment 

Total Am aunt 
available obligated 

Fisc~!b~·r~---- $SS, 000, 000 .... ............. ................ ...... $13,439, ooo $1
4
3,4n39, ooo $

29
13, ~~~~. 

000
ooo 

l97L ..... 59,000,000 $30,900,000 $30,900,000 $30,900,000 '+3,876,000 3, 6,000 ,u '• 
1975.. •.... 64,000,000 42,819,000 3 36,219,219 • 38,269,000 --------------------···········--------
1975.. ..... 64,000,000 42,819,000 "37,454,000 37,454,000 7 -500,000 36,954,000------------

t No appropriation. Budget authority transferred from existing appropriations of predecessor age!!Cies as follows, 
!;$11,100,000 from FDA, $8,000,000 from the Department of Commerce a~d $1,500,000 from FTC. . . 

' Ftinds transferred from FDA as Bureau of Product Safety share of 1m pounded supplemental appropnal!Oil$. 
·3 H.R. 15472. 
" H.R. l5472 was vetoed by President Nixon. 
'' H.'R.l!S90l. . · · 1 t' ·• Funding reduced by $815,000 as savings from operations under the conlmmng reso u mn. 
"' Reflects final action on rescission request 

b order to accomplish its statutory goals in a timely fashion, ~he 
Cc:m1mittee is convinced that appropriations more nearly approachmg 
the <".Gnservative levels authorized in this legislation are essential. 

CoMMITTEE CoNsiDERATION 

. The Su~ommittee on Consumer Protection and Finance held hear
inO'S on H.R. 5361, introduced by Mr. Staggers and Mr. Devine, from 
April 21 through 24, 1975. 

Testimony was presented by the Chairman and t~e <_>ther four Com
missioners of the Consumer Product Safety CommiSSion, members of 
the House of Representatives, the Department of Justice, and con
sumer, industry, and university groups. These witnesses represent the 
groups which interface with and impact on Commission activities on a 
regular basis. 

The Subcommittee. after executive session, unanimously reported a 
clean bill, H.R. 6844; sponsored by the Subcommittee Chairman, Mr. 
Van Deerlin, Mr. Metcalfe, and Mr. McCollister, on May 6,1975, to the 
full committee with amendments. 

During executive session a Subcommittee amendment deleted the 
provision in the introduced bill which would have given the Commis
sion j{eneral rulemaking authority. This provision was deleted, because 
the ;:;ubcommittee believed it might be construed as giving the Com
mission general substantive rulemaking authority. Similar provisions 
in the Federal Food, Drug, and Cosmetic Act and the Federal Trade 
Commission Act have been held to do so in recent decisions bv circuit 
courts of appeal. The Commission did not seek substantive rulemaking 
authority through this provision, because the Consumer Product Safety 
Act contains specific rulemaking authority in many specified areas, :for 
example, promulgating consumer product safety rules, requiring 
product certification by manufacturers and private labelers, and pre
scribing reasonable product testing programs. The Committee believes 
the authority to issue procedural and interpretive regulations is in· 
herent in the authoritv contained in the Consumer Product Safety Act 
and, therefore, that the provision is unnecessary.1 

1 See authorities cited in Morr·ow v. Clayton, 326 F. 2d 36,44 (1963). 
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The full Committee favorably ordered the bill reported to the House 
with :further amendments, after three days in executive session, by voice 
vote, a quorum being present, on June 9, 1975. 

OVERSIGHT FINDINGS 

Pursuant to clause 2 ( 1) ( 3) (A) of rule XI of the Rules of the House 
~f ~epresentatives, the committee issues the :following oversight 
fmdmgs: 

In the 93rd Congress oversight hearings were held by the Subcom
mittee on Commerce ·and Finance of this Committee (see Serial No. 
9:3-83), reviewing the operations of the Consumer Product Safety 
Commission since its inception on May 14, 1973. Statements and reports 
were received :from the Consumer Product Safety Commission, mem
bers of Congress, government agencies involved in a-etivities 'of the 
Commission, consumer grou:{>s, the American Society for Testing and 
Materials, and the Association of Trial Lawyers of America. Both 
the achievements and the problems of the new Commission were ex
plored. No legislative changes were then recommended due to the fact 
that the Comm.issi?n had been in e~isten.ce ~or_ le_ss than o:t;te year. 

The reorgamzatwn of subcommittee JUriSdiCtiOn of tlns commit
tee in the 94th Congress resulted in the formation of the Subcom
mittee on Consumer Protection and Finance, whose chairman is Lionel 
Van. Deerlin. ~his. Subcommittee ~eld hearings on ~h~ bi~l repre
sentm~ the legislative recommendatiOns of the CommiSSion m April 
1975. l:::lubstantial information on the experience of the Consumer 
Product Safety Commission in administering the statutes under its 
jurisdiction was received, including both favorable and adverse reac
tions. The need to establish consumer product safety standards re
mains unfulfilled; the establishment of the Commission's basic admin
istrative procedures is also incomplete but progressing. The Commit
tee recognizes the diffi9ulties inhere_nt in establishing a; comprehensive 
scheme for the regulatiOn of a multitude of complex, diverse consumer 
products. The committee also specifically intends that the legislative 
changes made by this bill in the underly1ng statutes provide a frame
work for more consistent administration of these laws and for the 
early development of consumer product safety standards in areas 
where. the need to regulate the risk of injury has been manifested. 
· The committee has not received oversight reports from either its 
own·. recently organized Subcommittee on Oversight and Investiga-
tions or the Committee on Government Operations. · 

INFLATIONARY IMPACT STATEMENT 

Pur8uant to rule XI, clause 2 ( 1) ( 4) of the Rules of the House of 
Representatives, the committee makes the following statement re
garding the inflationary impaet of the reported bill : 

The committee is una ware of any inflationary impact on the .econ
omy ·which would result. from the passage of H.R. 6844. As the au
thorization and appropriation history chart in the section on the basis 
for this legislation shows, the level of appropriated funds has been 
substantially below the level of authorized funds. The oversight find
ings of the Committee do not reveal evidence of increases in costs o:f 
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manufacture or prices to consumers as a result of the administration 
'()I the Consumer Product Safety Act. 

The Director of the Office of Congressional Helations, Consumer 
Product Safety Commission, received the fo11owing memorandum 
from the Executive Director of the Bureau of Economic Analysis of 
the Commission regarding the inflationary impact of I-I.R. 6844: 

U.S. Coxsul\:IER PRODUCT SAFETY Col\nnssioN, 
Washington, D.O., .Tune 12,1976. 

:Memorandum to: Thomas A. McKay, Director, OCR 
Thru: The Executive Director. 
From: Walter R. Hobby, Director, BEA. 
Subject: Draft House Authorization Bill for CPSC. 

The Bureau of Economic Analysis has reviewed the House draft 
bill titled, "Consumer Product Safety Commission Improvements 
Act of 1975.'' This bill provides new authorization of appropriations 
and contains technical and perfecting amendments to improve t~1c 
c~ciency and effectiveness of the Consumer Product Safety Commls
SJOn. 

Srction 2 authorizes appropriations for Fiscal Years 1976, 1977, 
and 1978. The sums authorized to be appropriated in Fiscal Years 
1976 and Hll7 are less than the current authorization for Fiscal Year 
1 H75. For F;_scal Year 1978, the authorization exceeds the 1975 au
thorization by 6%. 

Sections 3 through 16 concern Commission jurisdiction, budget 
deterir1ination and employee appointments, timing of standards de
velopment, enforcement, disclosure of information, ,advance pay
ments; sale of products constituting a substantial hazard, co~pliance 
testing limitations, litigation, effect on state law, an.d p_re-emp.tlOn. vVe 
find that none of these amendments would lead to s1gmficant mcreases 
in costs of manufacture or prices to consumers. 
· In view of these considerations, we believe that the bill, if enacted, 
would have no inflationary impact. 

CosT EsTIMATE 

· In accordance with clause 7 (a) of rule XIII of the Rules of the 
House of Representatives, the committee estimates that the following 
-costs will be incurred in carrying out the functions under H.R. 6844 : 
]'iscai year: Mizriona 

1976 ------------------------------------------------------------ $51 
Transition quarter----------------------------------------------- 14 
1977 ------------------------------------------------------------ 60 
1978 ------------------------------------------------------------ 68 

The Consumer Product Safety Commission, which administers 
these programs, has transmi~ted. its projected r~so?rce requi~emen~s 
for purposes of the authonzat10n of appropnat10ns contamed m 
H.R. 6844: 
Fiscal year: Mi!Uona 

1976 ------------------------------------------------------------ $51 
Transition quarter----------------------------------------------- 14 
1977 ------------------------------------------------------------ 60 
1978 ------------------------------------------------------------ 68 
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ExPLANATION OF THE REPORTED BILL BY SECTION 

SECTION 1-SHORT TITLE 

The first section of the bill provides that the bill may be cited as 
the "Consumer Product Safety Commission Improvements Act of 
1975". 

SECTION 2-AUTHORIZATION Ol' APPROPRIATIONS 

Section 2 authorizes appropriations for the purposes of carrying 
out the provisions of the Consumer Product Safety Act (other than 
the provisions of section 27(h) [relating to the planning and con
struction of certain facilities] ) and for the purpose of carrying out 
the functions, powers, and duties transferred to the Consumer Product 
Safety Commission (hereinafter in this analysis referred to as the 
"Commission") under section 30 of the Act. Section 30 of the Con
sumer Product Safety Act transfers to the Commission the adminis
tration and enforcement of the Flammable Fabrics Act, the Federal 
Hazardous Substances Act, the Poison Prevention Packaging Act of 
1H70, and the Act of August 2, 1956 (relating to refrigerator safety). 
Thus, an extension of the authorization for the Consumer Product 
Safety Act is an extension of the transferred Acts. 

There is authorized $51,000,000 for the fiscal year ending June 30, 
1976; $14,000,000 for the period beginning July 1, 1976, and ending 
September 30, Hl76; $60,000,000 for the fiscal year ending Septem
ber 30, 1977; and $68,000,000 for the fiscal year ending September 30, 
1978. 

SECTION 3-LIUITATIONS ON JTRISDICTION 

Pcsticides.-Subsections (a) and (d) of section 3 make amendments 
which remove from the Consumer Product Safety Commission juris
diction over pesticides under the Poison Prm'ention Packaging Act of 
197(). Section 30 (a) of the Consumer Product Safety Act transferred 
to the Commission the functions of the Administrator of the Environ
mental Protection Agency under the Federal Insecticide, Fungicide, 
and Rodenticide Act ( 7 U.S.C. 135 et seq.) to the extent such functions 
related to the administration and enforcement of the Poison Preven
tion Packaging Act of 1970. However, the Federal Environmental 
Pesticide Control Act of 1972 (Public Law 92-516), enacted Octo
ber 21, 1972, six days prior to the enactment of the Consumer Product 
Safety Act, repealed the provision in the Federal Insecticide, FlJUgi
cide, and Rodenticide Act relating to the enforcement of the Poison 
Prevention Packaging Act of 1970. As a result, the Commission re
ceived the authority to issue child protection packaging standards for 
pesticides, but it did not receive any authority to enforce such stand
ards. Further, the Federal Insecticide, Fungicide, and Rodenticide Act 
(as amended by the 1972 Act) authorizes the Administrator of the 
Enviromnental Protection Agency to adequately promulgate and en
force child protection packaging standards for pesticides. Therefore, 
the Commission requested to have removed and the Committee agreed 
to remove the Commission's authority in this area. Subsection (b) of 
section 3 makes a conforming amendment. 
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Tobucco and 1'obaoco Products.-A Federal district court in Ameri
o~m Public Health Association Y. Consmner Pr·oduct Safety Ommnis
sion (Civil Action :No. 74-1222 (D.D.C. 1975)) has ordered the Com
mission to consider a petition to ban certain cigarettes under the 
Federal Hazardous Substances Act. The amendments made bv sub
section (c) of section 3 would remove the Commission's jurisdiction 
to take such action, or to exercise any regulatory authority 0\'er 
tobacco and tobacco products, under the Act or any other Act ndmin
istered by the Commission. 

Arnrnunition.-Similarly, a second Federal district court in Oom
rnittee for Hand gun Control v. 0 onsunu3T P1'0d1wt Safety 0 mnmis8ion~ 
H88 F. Supp. 216 (D.D.C. 1974), has ordered the Commission to con
sider a petition to ban ammumtion for handgm1s under the Federal 
Hazardous Substances Act. The amendment made by subsection (c) ( 2) 
of section 3 removes the Commission~s jurisdiction to exercise any 
regulato·ry· authority over handguns or ammunition under that Act 
or any Act administered by the Commission. To the extent that black 
po>vder is intended as a component of fireworks devices, the Com
mission retains its jurisdiction over it (as y;ell as fireworks devices) 
under the Federal Hazardous Substances Act and the Consumer Prod
uct Safety Act. 

SECTION 4-BUDGET AND Eli-IPLOYEE PROVISIONS 

Subsection (a) of section 4 requires the approval of the Commission 
prior to the submission of requests or estimates for regular, supple
mental, or deficiency appropriations by the Chairman on !Jehalf of the 
Commission: 

Subsection (b) is a technical amendment. 
In writing the Consumer Product Safety Act, the Congress took 

considemble care to see that the Consumer Product Safety Commission 
became a truly independent Commission, free :from political pressure 
and influence. However, in the two years of its existence, the Commis
sion has been subjected to one form of political pressure which the 
Congress did not anticipate. The Civil Service Commission refused 
to approve noncareer executive appointments of the Commission until 
the appointment was submitted to and received political approval from 
the White House. 

Such political clearance is totally inappropriate :for an independent 
regtllatory agency. ~o remedy ~his situation, subsection (c) of ~ection 
4 authorizes the Chauman, subJect to the approval of the Commission, 
to establish noncareer positions iii grades GS-16, GS--17. arid GS-18 
whose principal duties will involve (1) siunificant participation in 
the determination of major Commission poiicies, or (2) service as a 
personal assistant or advisor to the Chairman or other Commissioner. 
The Chairman may not establish such a position if the Civil Service 
Commission determines that the principal duties of the position will 
not involve the duties described above. Such a determination bv the 
Civil Service Commission must be made within 20 days (excluding 
Sn:turdays, Sundays, and legal public holidays) after receipt of a 
Jetter of intent to establish the position from the Chairman of the 
Commission. Establishment of the position is also subject to Civil 
Sei:vie:e Commission approval in accordance with the provisions of 

:.1:··. 
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Chapter 51 of Title i) of the United States Code. However, the Civil 
Service Commission must take action under Chapter 51 of Title 5 to 
approve or disapprove the establishment of a position within 20 days 
(excluding Saturdays, Sundays and legal public holidays). 

Appointments to and removals from the noncareer positions shall 
be made by the Chairman, subject to the approval of the Commission. 
Appointments to and removals from positions of personal assistants 
or advisors to the Chairman or other Commissioners shall be made bv 
the Commissioner concerned and shall not be subject to the approval of 
any other Commissiont>r. Further, such appointments to and remo\'als 
from the noncareer positions shall not be subject to approval by any 
ofiicer or entity within the Executive Office of the President. 

Because the positions authorized by subsection (b) are noncareer 
positions, appointments to and removals from the positions are s:gecifi
cally exempted from the provisions of Title 5 of the United :States 
Code (other than section 3324) governing appointments to and re
moval from positions in the competitive service. Section 3324 of Title 
5 requires approval by the Civil Service Commission of the qualifica
tions of any proposed appointee to a position in grades GS-16, 17. or 
18. However, the Civil Service Commission must act to approve or dis
approve the qualifications within twenty days (excluding Saturdays, 
Sundays and 1 1 public holidays) after the date it receives from the 
Chairman or er Commissioner a letter of intent to make such ap
pointment. Such letter of intent shall include such documentation as 
may be necessary for the Civil Service Commission to act on the pro
posed appointment. Removals from the positions are not exempted 
from the provisions o:f sections 7511, 7512 and 7701 of Title 5, United 
States Code, relating to adverse actions against preference eligibles 
wh~c!1 apply_ to noncareer positions as well as to positions in the com
petitive service . 

SECTION 5-STANDARDS DEVELOPMENT 

Subsections (a) and (c) of section 5 extend the period provided 
under the Act for the development o:f consumer product safety stand
ards. Subsection (a) amends section 7 (b) of the Act to provide that 
the period in which the offeror of an accepted offer is to develop the 
proposed standard shall be a period ending 150 days after the date thA 
offer is acce{!ted1 unless th~ Commission for good cause finds tlmt a 
different per1od IS appropriate. Thus each offeror will have the same 
period during which to develop a proposed standard, regardless of 
wlu:n the offer is accepted. Present law provides that the development 
per~od shall be ~ penod ending 150 days after the publication of the 
notice commencmg the proceeding for the development of a consumer 
product safety standard. Subsection (c) makes a conforming amend
ment. 

The. a~endmen~ made by subsection (b) makes it clear that the 
~ommission may Itself develop a standa_rd or contract with third par
ties for the development of a standard 1f the Commission determines 
that ~o offeror of an accepted offer to develop such a standard has 
submitted an acceptable proposed standard. If the Commission deter
mines that only a particular aspect o:f a proposed standard is not ac
ceptable, the Commission may take action to develop that aspect of tho 
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standard, or if it determines that a revision of that aspect requires re
view and possible revision of the remainder of the standard, it may 
take action to develop the entire standard. 

SECTION 6-PROHTBITED ACTS AND EXFORCE:::IIEXT 

Section 6 amends the Art to enforce, through section 19 (relating to 
prohibited Acts) ·:md section 20 (relating to civil penalties), the fail
ure to comply with certain rules which t.he. Commission i? pres~ntly 
authorized to issue. Preser1tly, the Comrmsswn has authonty to JSSlle 

rules requiring the establishment and maintenanee of reconls (section 
16 (b)), rules preseribing proce~ur~s to in~ure that the n.um.ufaeL~lrer 
of anv new eonsumer· product fnrmsh nollce and a descnptwn of the 
prochict to the Commission prior to its distribution in eonunerce (sec
tion lR), and rules requiring any manufacturer of a eo11sumer product 
to provitle performance and teehnical data to !he Commission am~ to 
prospective purchasers arld first purchasers of such product (s~ctwn 
27 (e)). Section G (a) amem~s section 19 (a) of the ~\ct to put~;:e 1t un
la,vful for any person to f:nl to comply with sneh rules. Sectwn 6(b) 
amends section 20(a) (1) of the Act to provi(le that a violation of the 
rules respcc.ting ne"· consumer proclnets or the rules respeeting per
formance and technical data shall constitute a separate oHense with 
respect to each consumer product involved. 

SECTION 7--INI'ORi\L\TION DISCLOSl:TIE TO OTHER GO\'ERX::\IEXTAL BODIES 

Section 7 authorizes the Commission to provi(le under prcscribrd 
conditions acci(lent or investigation reports to another Federal agency 
or a State or local authqrity cengaged in activities relating to health, 
safety, or consumer protection. Sueh reports rna); be provided to such 
an agency or authority only if information which under section 6 (a) 
(2) of the Act is ('OJlsidered confidential is not included in any copy of 

such report provided such an agency or authority and only if the al!ency 
o.r authority which receives the report provides assurances satisfactory 
to the Commission that the identity of any injured person and any 
person who treated an injured person will not, without the consent of 
the person identified, be included in any copy of such report or any 
information contained in any such report which the agency or author
ity makes available to any member of the public. 

No such Federal agency or State orlocal authority ma.v disclose to 
anv member of the public any information contained in a report re
ceived from the Commission unless the Commission has complied with 
the applicable requirements of section 6 (b) of the Act (relating to 
notice to manufacturers and private labelers and opportunity to re· 
spond). 

SECTION 8-TITLE 18 PROTECTION 

Section 8 anwnds section 1114 of Title 18, United States Code. to 
provide protection for Commission employees assigned to perform 
investigative, inspection. or law enforcement functions. Section 1114 
of Title 18 provides penalties for any person ·who kills such an em
ployee engaged in the performance of the employees' official duties. 
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SECTION 9-ADYANCE PAY.;\IENTS; RENT AND SE::\IINAR EXPENSES 

1Jnder section 7(d) (2) of the Act, if an offer to develop a standard 
is accepted, the Commission may contribute to the offeror's costs in 
developing such standard. The amendment made by subsection (a) of 
section 9 of the bill permits the Commission to make such contributions 
·in advance. 

Subsection (b) of section 9 authorizes the Commission to lease build
ings or parts of buil<lings in the District of Columbia and to pay travel 
and subsistence expenses incurred in connection with safety education 
seminars of the Commission by participants in the :;:eminnrs. 

SECTION 10-Sl:TISTANTL\L PRODFCT H.'.Z.\RD 

Section 15 of the Consnmer Product Safety Act proYiclcs means for 
notifying- the pubic of products distributed in commerce \Yhich present 
a substantial product hazard and for removing such products from the 
hands of consnme:·s. ruder section 15 (d), the Commission may re
quire manufacturers, distributors or retailers of a product presenting 
a substantial product hazard to repair it, replace it, or refund the pur
chase price. Subsection (a) of section 10 of the bill amends section 
15 (d) of the Act to authorize the Commission to in elude in orders 
iEsued under section 15 (d) a prohibition against the manufacture for 
sale, offering for sale, distribution in commerce, or importation into the 
"Cnited States of products \Vith respect to which an order is issued 
under section 15 (d). · 

Under existing law, the Commission's only authority to prevent dis
semination of a product containing a defect \Yhich constitutes a sub
stantial product hazard is found in section 17 (a) ( 4) of the Act. U ncler 
that section, any consumer product offered for import into the United 
States \vhich has a product defect which constitutes a substantial prod
uct hazard shall be refused admission into the United States. It is not 
necessnry that a determination that a product contains a defect con
stituting a substantial product hazard be made under section 15 prior 
to refu:::nl of admission of a product under section 17 (a) ( 4), for sec
tion 17 (b), like section 15 (e) provides an adjudicatory hearing under 
section 554 of Title 5 of the United States Code during which the Com
mission's assertion that a product contains a defect constituting a sub
stantial product hazard may be challenged. The amendment made by 
section 10( a) does not change the current authority under section 
17 (a) ( 4). The addition to section 15 (d) of the Act made by section 
10 (a) of the bill supplements the authority to prevent dissemination 
of products containing defects which constitute substantial product 
hazards by authorizing the Commission to prohibit the further ml1nu
facture for sale, offering for sale, distribution in commeree, or im
portation of products subject to an order under section liS (d). Any 
person who violates such an order will be subject to civil and criminal 
penalties in accordance with sections 20 and 21 of the Act. 

Snbsection (b) of section 10 makes a conforming amendment. 
Subsection (c) amends section 22 of the Act to give the United Statrs 

district courts jurisdiction to restrain any person from manufacturing 
for sale, offering for sale, distributing in commerce, or importing into 
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the Fnited States a product in violation of an order in effect under 
section 15 (d). Subsection (c) also makes any consumer product the 
manufacture for sale, offering for sale, distribution in commerce, or 
importation into the United States of which has been prohibited by 
an order in effect under section 15 (d) subject to seizure. 

SECTION 11. COl\IPLIANCE TESTS 

Section ll..amends section 7 (a) of the Act to provide that no con
sumer product safety standard or other a~ency action relating to a con
sumer product safety standard may provide that a consumer product is 
in compliance with a safetv standard bv reason of the fact that the. 
product is part of a class 'or other grovuping of consumer products 
which was tested for compliance with the safety standard on a sample 
or other basis which does not require that each product in the class or 
grouping be tested and. be found to compl;Y with the standn.rd. 

The amendment reiterates the original mtention of the Act that each 
consumer product manufactured for sale, offered for sale, distributed 
in commerce, or imported into the United States comply with an appll
l"able consumer product safety standard under the Consumer Product 
Safety Act. The amendment would prohibit any sampling or other 
testing plan permitting less than one hundred per cent compliance 
with a safety standard from being either incorporated or referenced 
in a safety standard promulgated under section 7. It does not preclude 
the use of guidelines for reasonable testing programs under section 14 
of the Act. However, any such testing programs under section 14 of 
the would be in addition to and not in substitution for the requirements 
of a consumer product safety standard under section 7. 

SECTIOX 12-ciVIL LITIGATION 

Section 12 authorizes the Commission to initiate, prosecute, defend, 
or appeal (other than to the Supreme Court), through its own legal 
representative, any civil action in the name of the Commission for the 
purpose of enforcing the laws subject to its jurisdiction. Presently the 
Commission may, without the concurrence of the Attorney General, 
direct attorneys employed by it to appear and represent it in actions 
against an imminently hazardous consumer product under section 12 
of the Act, but in all other civir actions the Commission must have 
the concurrence of the Attorney General in order to act through its 
own le~al representative. 

SectiOn 12 does not alter the provisions of current law relating to the 
initiation, prosecution, defense, or appeal of any criminal action. 

Section 12 does not prohibit the Commission from requesting the 
Attorney General to represent it in civil actions, and your Committee 
anticipates that the Commission may frequently wish to utilize the 
resources of the Attorney General. 

SECTION 13-J'LRISDICTION UNDER CONSU:liER PRODUCT SAFETY ACT 

Section 13 provides the Commission with greater flexibility in de
tern1ining winch one of the Acts it administers will be used to regulate 
a risk of injury associated with a consumer product which could be 
regulated tmde"r either the Consumer Product Safety Act or one of 
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the other Acts administered by the Commission. Section 30 (d) of the 
Consumer Product Safety Act allows the Commission to regulate a 
risk of inl"ury which is associated with a consumer product which 
could be e iminated or reduced, to a sufficient extent bv action taken 
under the Federal Hazardous Substances Act, the Poison Prevention 
Packaging Act of 1970, or the Flammable Fabrics Act only in accord
-~mce with the provisions of those Acts. 

Such a requirement is unnecessarily restrictive. Your Committee 
'\Vould permit the Commission to take action under the Consumer Pro
duct Safety Act to regulate a risk of injury associated with a consumer 
product which could also be regulated under the Federal Hazardous 
Substances Act, the Poison Prevention Packaging Act of 1970, or the 
Flammable Fabrics Act if the Commission finds that it is in the public 
interest to regulate such risk of injury under the Consumer Product 
Safety Act. The Commission's ·findmg must be by order and must be 
published in the Federal Register. 

SECTION 14-EFFECT ON ST.\TE k\WS 

Section 14 amends the preemption provisions of the J:i""ederal Haz
ardous Substances Act, the Flammable Fabrics Act, the Poison Pre
Yention Packaging Act of 1970, and the Consumer Product Safety 
Act to make them uniform with each other. The preemption provision 
would apply anytime there is in effect a Federal requirement under 
one of the Acts designed to protect against a risk of injury or illness. 
(For purposes of this analysis the term "Federal requirement" shall 
include a cautionary labeling requirement under section 2(p) or 
3(b) of the Federal Hazardous Substances Act, a regulation promul
gated under or for the enforcement of section 2 ( q) of the Federal 
Hazardous Substances Act, a fiammabilitv standard or other regula
tion for a fabric, related material, or product under the Flammable 
Fabrics Act, a standard for special packaging or related require
ment under the Poison Prevention Packa~ng Act of 1970, and a 
constm1er product safety standard under the Consumer Product Safety 
Act.) 

The provision added to the four Acts provides that with two 
e.xceptions, if a. Federal requirement for a product is in effect under 
one o£ the laws administered by the Commission, no State or politicnl 
subdivision of a Stat~ may establish or continue in effect a require
ment appl~cable ~o. the san~e product and designed to protect ~gai;'lst 
the same l'lsk of lllJury or 11lness unless the State or local subd1riswn 
reqi:d.re~e!lt is identical to the Federa) requirement. . As a general 
rule It lS mtended that Federal authority-once exercised-with re
spect to a risk of injury or illness broadly preempt State authority to 
regu!ate t_he same risks of injury except through requirements wiiich 
are Identical to the. Federal ~quiremel!ts. Two exceptions to the 
,g"E>ner:ll rule are P.rov1cled by_ section H. F~rst. a State or local gowrn
ment may establish a reqmrement apphcable to a product for its 
mn1 use so long as the State or local requirement prm·ides a hio·her 
aegree of protection than the Federal requirement. Likewise e the 
FP~lPral Government may establish such a reCJnirement for products 
winch are used bv the Fed era I Government. 

The second exception to the general rule recognizes the t~·aditional 
role of the State in prodding >for the safety of its citizens. 'Gnder 
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this exception, the Commission may permit a State or local subdivision 
to estabhsh its own requirement designed to protect against the same 
risk of illness or injury as a Federal requirement i:f ( 1) complian~e 
with the Stt1te requirement would not eam:e a product to be m 
Yiolation of the Federal requirement, (2) if the State requirement 
prO\·ides a significantly higher degree of protection from the risk of 
injury or illness and ( 3) If the I::; tate requirement does not unduly 
burden interstate commerce. 

In determining \vhether a State requirement would have an effect on 
interstate commerce, the Commission must consider and make findings 
ou the techuo]ogieal and economic feasibility of complying with the 
State requirement, thG cost of eomplying with the requireme11t, the 
geographie distribution of the prod net to \vhieh the requirement would 
~<pply, the probability of othel' States or political subdivisions apply
ing for an exemption :for a similar requirement, and the need for ana
tional, uniform I'e~1uirement. If the Commission determines that the 
State requirement would ha '>e an effect on interstate commerce, it must 
then dende whether such effeet would constitute ·an undue burden on 
interstate commerce. It is anticipated that in making this determina
tion, the Commission ·will weigh the extent of the burden against the· 
need of the State to prO\'ide its citizens with a significantly higher 
degree of protection than is provided by the Fed?ralrequireme?t. 

Presently all four of the Acts nmended by section 14 of the bill con-
tain pr tion provisions. However, the provisions are highly dis-
similar set forth different policies toward preemption where such 
differences are not warranted. Gnder existing law, section 18 of the 
Federal Hazardous Substances Act preempts nil differing State laws 
pertaining·to precautionary labeling of hnzardous substances. How
e\~er, the Federal Hazardous Substances Act makes no provisions for 
preemption of State laws by regulations issued under or for the en
forcement of section 2 ( q) of the Act. As a result, manufacturers sub
ject to safety requirements issued under or for the enforcement of 
section 2(q) receive no protection from a proliferation of unnecessary 
differing State standards. 

Section 16 of the I•~lammnble Fabrics Act prorides that the Flam
mable Fabrics Act is intended to supersede any inconsistent law of any 
State or political subdivision. Use of the term "inconsistent" has re
sulted in some confusion as to the degree of Federal preemption in
tended by the Act. Adoption of the Committee amendment would 
eliminate such confusion. 

Section 26 of the Consumer Product Safety Act contains a preemp
tion provision similar to that contained in the Committee bill. Pre
sently under section 26~ a State may be permitted to put into effect a 
safetv standard which is not identical to the Federal standard if the 
proposed State standard imposes a higher level of performance than 
the Federal standard, is required by compelling local conditions, and 
does not unduly burden interstate comm~rce. The amendment made by 
seetion 14 would eliminate the requirement that a State standard 
impose a higher level of performance and would substitute in its place 
the requirement that a State standard provide a significantly higher 
degree of protection from the risk of injury 'vith respect to which the 
Federal standards are promulgated. Since not all consumer product 
safety standards are performance standards, it. may be impossible to 
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judge whether a state standard imposes a higher level of performance. 
Howeyer, the Commissionshould be able to determine whether a State 
standard provides a significantly higher degree of protection. 

,Section 26 requires that there be a eompelling local condition before 
a State may establish a standard difl'erent from a consumer product 
safety standard. So long as the existence of n diJfcring State safety 
stnndard which provides a significantly higher level of protection does 
not impose an undue burden on interstate commerce, the laek of H. 

compelling local condition should not precJude a ~tate from affording 
its citizens such higher level of proteetion. 

Section 8 of the Poison Prm'ention Packaging .A.et of 1970 proYides 
that Stnte standards for safety padmging must be identicaJ to Federal 
standards. Ko flexibility for higher State standards is provided. 

Your committee has carefully considered the nature and purpose of 
the Acts administered by the Commission in fashioning a uniform pre
c·niption policy :for them. Adoption of the amendments made by sec
tion 14 of the committee bill will eliminate confusion and provide 
uniformity of administration by the Commission. 

AGEXCT REPORTS 

Coxsu~IER PRooucT SAFETY CoMMISSION, 

Hon. HARLEY 0. STAGGERS. 

lVaski,ngt(m, D.C., ,ht'lW :2, 19'1"5. 

C!hai'l"lnan, Oonunittee on Interstate and Foreign C!mnm.eree, Hmtse of 
Repreu:ntati-ves, lV ashington, D.O. 

DEAR MR. CHAIRMAN: This letter is in response to vour request for 
t.he views of the Consumer Product Saff'ty Commissi01i on H.R. 5361, a 
bill cited as the "Consumer Produd Safety Commission Improvements 
Act of 1975." 

The bill, drafted by the Commission and introduced at its request, 
contains various statutory revisions recommended bv the Commission 
for effective implementation of its mandate. • 

The Commission urges favorable action by Congress on all the 
amendments contained in the bill. 

Sincerely, 
RrcnARD 0. SrMPSON, Clw:irrnan. 

U.S. CIVIL SEnner:: Co~IMJsswx. 

Hon. HARLEY 0. STAGGEHR. 
TflasM.ngton, D,O., A.pril£4, 1.975. 

Ohairm.a,n, C!mnmittee on lnter8tate and Foreign Omnmerce, Ilou8c of 
Representatives, lVaBhi.ngton, D.O. . · 

DEAR MR. CnAinl\fAN: This is R volunteer report on the draft hill to 
amend thP Consumer Product Sa:fetv ACt. H.R. 53fll. 

The bill contains sewral persminel prov-isions which are highly 
objectionable. These are directed toward resolving issues through legis-
1atiYe remedies that arose regarding noneareer executive assignments 
in the agency. The provi;;;ions of this bill are apparently intended to 
apply only to supergrade positions in the noncareer <categorv. As 
written, howeYer, they \vould apply to all grade levels and would also 
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impact on the application o£ Government-wide competitive rules and 
regulations in staffing the agency's career positions. 'V e object to these 
sections and recommend that they be deleted. A detailed discussion 
follows. 

DISCUSSION 

Section 2 (a) o£ the bill would provide :for the employmPnt o£ experts 
and consultants as authorized by section 3109 o£ title 5, United States 
Code, at rates not to exceed the equivalent per diem rate :for GS-18. 
This provision is in consonance with other legislation authorizing the 
employment o£ experts and consultants, and we have no objection to it. 

Section 4(b) (3) would authorize the Chairman, Consumer Product 
Safety Commission, to establish "noncareer executive assignment posi
tions." The Chairman's exercise o£ this authority would be subject to 
the approval o£ the (CPSC) Commission and the Civil Service Com
mission based upon criteria established by this section. The section 
further provides that this authority may be exercised without regard to 
chapter 51 o£ title 5, United States Code. The criteria set forth by the 
section, which parallel those presently established :for noncareer 
executive assignments under the Executive Assignment System are: 

" (A) be deeply in vol vecl in the advocacy o£ Commission programs 
and support o£ their controversial aspects; • 

"(B) participate significantly in the determination o£ major Com
mission policies; or 

" (C) serve principally as a personal assistant or advisor to the 
Chairman or other Commissioner." 

The technical aspects o£ this section are so convoluted that it is 
difficult to judge all o£ their implications. However, it clearly would 
allow the agency to establish positions not subject to the General 
Schedule that (1) may be compensated at any pay rate through the 
equivalent o£ GS-18, (2) are not subject· to position classification 
criteria, ( 3) are not numerically controlled, and ( 4) are excepted 
:from the competitive service, meaning the esc has no jurisdiction 
over the qualifications o£ individuals selected :for the positions. Our 
rationale :for this opinion is as :follows: 

The positions authorized by this section are referred to as "non
career executive assignment positions." This tPnninology was appal'
eHtly derived :from the Executive Assignment System 'vhich provides 
that snpergrade (General Schedule) positions may be excepted :from 
the competitiYe service by noncareer exPcutive assignmPnt. This sec
tion in the proposed bill, however, anthorizps the establishment o£ 
th<'se positions without regard to chapter 51, o£ title 5, United States 
Code. This means that they are not subject to the classification plan 
(~ 5101), the General Schedule (~ 5108), or numerical controls (~ 
5108 pertaining to supergrades), and are in the excepted service since 
the bill designates them as "noncareer." It :follows from this that the 
esc would not have jurisdiction regarding the qualifications o£ in
dividuals selPcted for the positions as is now the case with noncareer 
exPcntive assignments authorized under the Executive Assignment 
System. The section dol's provide :for CSC approval but only to the 
extent of determining that the selected criterion is met. (Even this 
relatively minor role :for esc is limited by the exclusion o£ esc :from 
approval o£ positions filled under criterion (C) provided by section 
4 (b) ( 4) which :follows.) 1Ve recommend that this section be deleted. 

'I 
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Section 4(b) (4) provides that individual CPSC Commissioners 
may make appointments to the positions described above based on 
criterion (C) i.e., "personal assistants" without the approval of the 
Chairman or the other Commissioners. This, in part, extends the 
authorities described under section 4(b) (8) to individual Commis
sioners. It has the added objectionable dimension of omitting provi
sion for CSC approval. We recommend that this section be deleted 
alongwithsection4(b) (3). 

Notwithstanding the Implications of the technical personnel aspects 
of these provisions, we strongly object to them on philosophical 
grounds. The purpose o£ the noncareer criteria provided by the Execu
tive Assignment System are to place positions with politically oriented 
policy and advocacy responsibilities outside the competitive service. 
Through this system, career employees are not forced to perform 
duties that are directly concerned with advancement of the political 
philosophies o£ a. particular Administra,tion. The "noncareer" pro
visions of this bill are oriented strictly toward the management of 
OPSO programs which, according to statements by Chairmltll Simp
son, may at times be controversial but are apolitical .in nature and 
are not reflective of the political policies of a given Administration. 
Sections 4(b) (3) and (4) appear to say that agencies with contro
versial :programs or with agency heads who do not want to force their 
ke:y pohcy personnel on their successors (which Chairman Simpson 
vmced as a concern) should have essentially unrestricted authority to 
establish positions which are, in effect, in an entirely new noncareer 
category-with none of the controls to which noncareer positions under 
the Executive Assignment System are subiect. As written this would 
set an undesirable precedent by giving authority to exclude positions 
from the com,petitive service to someone ,other- than the President, the 
Congress, or the Civil Service Commission. 

Section 4(b) (5) of the bill authorizes the Chairman to abolish a 
noncareer executive assignment position with the approval of the 
(CPSC) Commission. We recommend that this section be deleted 
alongwithsections4(b) (3) and (4). · 

Section 4(b)(6) authorizes the agency to establish 25 GS-16, 17, 
and 18 positions "without regard to chapter 51 of title 5, U .S.O." 
except for section 5114. (Section 5114 is the reporting requirement :for 
supergrade positions.) 

This would give the agency 25 quota. spaces that are in the General 
Schedule but are not subject to provisions o£ law covering the classi
fication of such positions. We :feel that the legislation o£ supergrade 
spaces for specific positions or agencies is contrary to the effective man
agement o£ supergrade spaces on a Government-wide basis. It is our 
opinion that i£ supergrade spaces are legislated they should be assigned 
to the Government-wide pool :from which they may be allocated on 
the basis o£ a system o£ program priorities and national needs. For this 
reason alone, we :feel this section should be deleted. As written, the 
'Section has the additional negative aspect o£ removing the positions 
from the coverage of chapter 51, title 5, United States Code. This 
means the positions, even though they are in the General Schedule, 
are not subject to the laws governing position classification. While the 
Civil Service Commission would have the responsibility for reviewing 
the qualifications o£ candidates :for these positions (i.e., they would 
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be subject to §'3324 of title 5, United States Code), this review would 
apply only to an analysis of the individuals' qualifications against 
those of the position. There would be no Civil S.ervice .Commission 
analysis in terms of the grade worth of the duties assigned to the 
positions. We recommend that thi~ section be deleted. , 

Section 4(b) (7) states that: "No officer or agency of the Umted 
States, other than the Ci vii Service Commission for the purpose of 
e.valuating professional qualification, shall have any authority to 
require the Chairman or the Commissi_on to obtai~ a~p~val for the 
appointment, employment, or promotiOn of any mdiv1dual by the 
Commission," . 

This section is apparently aimed at eliminating White ~ouse 
involvement in the appointment of the agency's noncareer candidates. 
As written, however, it would not only limit the Civil Service Com
mission's role to "evaluating professi~n_al qualifications" but, it appears 
it would in effect remove CPSC positions at all levels from many of 
the rules and regula.tions administered by the Civil Service Com~~
sion. For example, 1t could be used to except the CPSC from Crnl 
Service Commission requirements governing competitive appoint
ments topositions at all grade levels, on 9;reas of consideration for pro~ 
motion, on approvals for excepted appomtments under Schedules A, 
B, and C, and other special types of appointments, and on details and 
reassignments. We see no reason why the Consumer Product Safety 
Commission should be authorized any special exemption from our 
authority over its staffing system. Further, the. term "professional" 
is unclear in its covenge and is often given a much narrower definition 
than might be the intent here. ;. 

Section 4 tc) amends section 5108, title 5, United States Code (quota 
provisions) to include the 25 positions discussed above. We recommend 
that this section be deleted along with section 4 (b) ( 6) which would 
create the 25 quota spaces. 

We defer to other agencies more directly concerned on the other 
provisions of this bill. • 

This report is identical to the one submitted to the Senate Committee 
on Commerce on a similar bill, S. 1000, which was cleared by the Office 
of Management and Budget. That office advises there is no objection 
to the submission of this report and that enactment of H.R. 5361 
would not be consistent with the Administration's objectives. 

By direction of the Commission: 
Sincerely yours, 

RoBERT HAMPTON, 

Chairman. 

CHANGES IN ExiSTING LAw MADE BY THE BILL, AS REPORTED 

In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing. Ia w made by the bill, as re
ported, are shown as follows (existing Jaw proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing law 
in which no change is proposed is shown in roman) : 

·THE· CoNsUMER PRODUCT SAFETY. ACT 

* .. • 
DEFINITIONS ·· 

SEc; 3. (a) For purposes of this Act: . . . 
(1) The· term '.'~nsumer product''. m~ans any. article, or com

poml.nt part thel,'eof, produced or distributed ( 1) for sale to a 
consumer for ~se in .or around a permanent or temporary house~ 
hold or residen'ce, a school, ,in recrea~ion, or otherwise, or ( ii) for 
the personal use, consumptiOn or enJoyment of a consumer m or 
around $permanent or temporary household or residence, a school, 
in recreation, or otherwise; but such term does not iri'Clude- . 

(A) an;r article which is not customarily produced or dis
tributed for sale to, or use or consumption by, or enjoyment 
of, a consumer, 

(B) tobacco and tobacco p.roducts, · · 
(C) motot vehicles or motor vehicle equipment (as defined 

by sections 102 ( 3) and ( 4) ·of the National Traffic and Motor 
Vehicle Safety Act of 1966), 

(D) [ec91~omic pois?~sJ,pestioides (a~ ~efi11edby the Fed
, · eral Insecticide, FungiCI<fe, and Rodenticide Act), 

. (E) a:n~ article wh~ch, if' sold by the manuf~turer, pro
ducer, or 1m porter, would be subject to the tax 1m posed by 
section. 4181 of the Internal Re;venue Code of :1:954 (deter

. . 'mined without regard to any exemptions from such tax pro-
,.' '~11-iued by section 4182 or 4221, or any other _Provision of such 

. Code), or any con1ponent of. any such article, 
,' ; {F),· aircr"!'ft, air:craft engines, propellers,, ~r ~ppliances, 
' (as deffued m sectwn 101 of the Federal Avtatwn Act of 
1{}58~,' ' 

· '~' · (G) boats which c~uld be subjected to safE!ty regtilation 
· under the Federal Boat Safety Act of 1971 (46 U.S.S. 1451 
et seq:) ; vessels, arid appurtenances to vessels (other than 
s'uch hoats), which cou}d'be subjected to safety regulation 
under title 52 of the Revised Statutes or other marhie safety 
statutes administered by 'the department in which the Coast 
Guard is . operating; and equipment (including associated 
equipment, as defined in section 3 ( 8) of the Fede~} Boat 

(27) 
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Safety Act of 1971) to the extent that a risk of injury asso
ciated with the use of such equipment on boats or vessels could 
be eliminated or reduced by action taken under any statute 
referred to in this subparagraph, 

(H) drugs, devices, or cosmetics (as such terms are defined 
in sections 201 (g), (h), and (i) of the Federal Food, Drug, 
and Cosmetic Act), or 

(I) food. The tepn ":food", as used in this subparagraph 
means all "food'', as defined in section 201 (f) of the Federal 
FoOd, Drug, and Cosmetic Act, including poultry and poultry 
products (as defined in sections 4 (e) and (f) of the Poultry 
Inspection Act), meat, meat food products (as defined in sec
tion 1 (j) of the Federal Meat Inspection Act), and egg and 
egg products (as defined in section 4 of the Egg Products 
Inspection Act). . 

Ewcept foT the regulation utulm· tMs Act or the Federal H~a?•d
ous Substances Act of fireworks devices or any B'libstanoe intended 
for use as a comp:ment of any such device, the Commission shall 
have no authority under the funetimt& transferred pu'l,'suaibt to 
section 30 of this Act to regulate any pro~'U(),t or Cf/rticle(ie8t(riJ>ed 
in s•twparagraph (B) or (E) of this paragraph, or de11dribed 
without regard to quantity, in section 81,5(a) .. ( .. 6. ).of title 18 .. Qj the 
United State8 Oode. See sections 30(d) and ,31 of this ACt, for 

. other limitations on Commission's.authority to regulate certain 
consumer products. . · · · 

(2) The term "consunier product safety rule" means a con
sumer products safety standard described in section 7 (a), or a 
rule under this Act declaring a consumer product a banned haz-
ardous product. . 
. (3) The term "risk of injury" means a risk of death, personal 
injury, or seriolijl or frequent illness. 

(4) The term "manufacturer" means any person who manufac
tures or imports a consumer product. , 

( 5) The. term "distributor" means a person to whom a con
sumer product is delivered or s.old fo'r purposes of. distribution 
in commerce,. except .that such terin does not im:;lude. !\ manufac-
turer ~ retailer of such product. . . . . · . · 1 

.(6) The term "retailer" means a,person to whom a.consumer 
product is delivered or sold f.or purposes of sale or di,S. tribution 
by such person to a consumer.. , . 

(7) (A) The term "private labeler" means an oW1fer of a brand 
or trademark on the label of a consumer product which bears a 
private label. 1 .· - • · 

(B) A consumer product bears a private label if ( i) the prod
uct (or its container) is labeled with the brand qr trademark of a 
pel'$()ri other than a q1anufacturer ofthe product, ,(ii) th~ perso;n 
w;ith whose brand or trademark the product (or contamer) IS 
labeled has authorized or caused the product to be so labeled, and 
(iii) the brand or trademark of a manufacturer of such product 
does not appear on such label. . 

·. ( 8) The term "manufactured" means to manufacture, produce, 
or assemble. 
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. ( 9) The term "Commission" means the Consumer Proouct 
Safety Commission, esta.blished by section 4. 

(10) The term "State" means a State, the District of Columbia, 
the Commonwea~th of Puerto Rico, the Virgin Islands, Guam, 
Wake Isl:md, M1dway Island, Kingman Roof, Johnston Island~ 
the Canal Zone, American Sanloa, or the Trust Territory of the 
Pacific Islands. · 

( 11) The terms ''to distribute in commerce" and "distribution 
in commerce" means to sell in commerce, to introduce or deliver 
for introduction into commerce, or to hold for sale or distribution 
after introduction into commerce. 

(12) The term "commerce" means trade, traffic, commerce, or 
transportation- · . · 

· (A) between a place in a State and any place outside 
thereof, or ·· . 

(B) which affects trade, traffic, commerce, or transportation 
describedinsubparagraph (A). · 

(13) The terms "Import" and "Importation" include reimport
ing a consumer product manufactured or processed, in whole or in 
part, inthe United States. · . 

(14) The term "United States" when used in the geographic 
sense, means all of the States (as defined in panagraph (10)). · 

(b)' A corronon carrier, contl'ltet carrier, or freight forwarder 81\a.ll 
not, for purposes of this Act, be deemed to be a manufacturer, dis
tributor, or retailer of a consumer product solel.Y by reason of receiving 
or transporting a consumer product in the ordmary course of' its busi-
ness as such a carrier or forwarder. . 

CONSUMER PRODUCT SAFETY COMMISSION 

SEC. 4. (a) An independent regulatory commission i~ hereby estab-
1ished, to be known as the Consumer Product Safety Commission, con
sisting of five Commissioners who shall be appointed by the President, 
by and with the advice and consent of the Senate, one of whom shall 
be designated by the President as Chairman. The Chairman, when so 
designated sha.ll {let as Chairman until the expiration of his term of 
office as Commissio~er. Any member of the Comq1ission may be 
removed by the Pres1dent for neglect of duty or malfeasance in office 
hut for· no. other cause. 

·· (b) (1) Except as provided in paragraph (2), (A) the Commis
sio~ers first appointed un~er this section shall he appo:nted fo~ terms 
endmg three; four, five, s1~, and seven years, ~pecttvely, after the 
date of the enaGtment of thJ.s Act, the term of each to be designated by 
tbe President rat the .ti~ne of nomination; and (B) each of their suc
cessors shalll11:1 a.ppomted for a term of seven years from the date of 
the expiratiQn ()! t~e .term for· W.hich his predecessor was app!>inted: 

(2) An:y CQJjnllllSSIOner appmnted to fill a vacancy occurrmg pr10r 
to the expiration of the term for wh. ic.h his predecessor was appomted 
shall be appointed only for the remainder of such term. A Commis
sioner may.,fA)ntinue to serve after the expiration of his term until his 
successor has taken office, except that he may not so continue to serve 
more than one year after the date on which his term would otherwise 
expire under th1s subsection. 
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(c) Not more than three of the Commissioners shall be aftiliated 
with the same political party. No individual (1) in the employ of, or 
holdin,g any official relatiOn to, any person engaged in selling or ma.nu
facturmg consumer products, or ( 2) owning stock or bonds of substan
tial value in a person so engaged, or ( 3) who is in any other manner 
pecuniarily interested in such a person, or in a substantial supplier of 
such a person, shall hold the office of Conunissioner. A Comm1ssioner 
may- not engage in any other business, vocation, or employment. 

(d)· No vacancy in the Commission shall impair the. right of the 
remaining CGmmissioners to ~xercise all the powers of the Commission, 
but three members of the Commission shall con.stitute a quorum for 
the transaction: of business. The Commission shall have an official seal 
of which judicial notice shall be taken. The Commission shall ·annually 
elect a Vice Chairman to act in the absence or disability'of the Chair
man or in case of a vacancv in the oflke of the Chairman. 

(e) The Conunission shall maintain a principal office and such field 
offices as it deems necessary a:rid may meet and exercise any of its 
powers'·at any other place. . ' · . . . · 

(f) ( 1) The Chairman ,of t~e. Commission shall be .~he principal 
executive officer of the Commission, and. he shall e::terc1se all of the 
executive a].ld administrative. fimctions ·Of ,the Commission, including 
functions :Of the OommisSion with respect to·· (A) the appointment and 
ruperviSion of personnel employed tmder the Conunission (other than 
personnel employed regularly and fu11 time in the imm.ediate,'(>ffices 
of commissioners otherthan the Chairman), (B) the,distribution of 
business among personnel appointed and supervised by the Chairman 
and among administrative units of the Commission:, and (C) the use 
and expenditure of funds. 

( 2) In carrying out any of his functions under the provisions of 
this suhsedion the Chairm:an shall he governed by general policies of 
the Commission and by such regulatorY: decisions, findings,· arid deter· 
minations as the Commission may by law be authorized to make. 

(3) Requests or estimates for refi'Ular, supplemental, or defiderwy 
appropri_aLions on, behalf of th~ Commission may not be lfli!Jrr:itted by 
the Clw,irman'wzthov,t the pr_1,or approval of the CommUJtnon. · 

(g) ( 1) The Ohairman1 subj~t. to the approval of the. OomJl!i.SSion, 
shlal appomt an Execut1ve Dtreetor, a General Counsel, a Director 
of :Engineering Sdences, ·a Director of Epidemiology, and a Director 
of Information. No individual so appointed may receive pay in exeess 
ofthe annual rate of basic ~yip. effect for grade GS-18 ofthe General 
Schedille. . 

.(2)1,Th~ Chairmap., subject t? subs~tion (f) (2), ma.y employ suc.h 
?t~er· . bfi,ic~~ a.nd emploY,ees. ( J_ncludmg ~tto'rneys) as • :a;re. nece~ry 
,m.'l:he executiOn of the Oo.ihmisswn's .funct,lOnS.r No [ful1-~1me] regular 
offict>r or employee of the Commissioh.iwho was·'at arty time during 
the •12 .m~mths preceding the termination bf his enipley~nt with the 
Com)nlSSion compensated at ·a rate in' e~eess of the ann:Qal rate of basic 
p~y in effect for grade GS-14 of the 'General Schedule,, shall Mce)?t 
<>mployment ~r compensation from' any• manufacturer subjectto'ith1s 
Act, f~r ·~ p~r1od of 12'months after terminating employmet;tt with the 
Cornmi.ssJOn. '' · ·· '· ''I! 

. ';' 
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(3) Tll-e O~G:i'Nna:n may, subject to subparagraph (B), establish 
norwaree1• posttwns zn grades GS-16. GS-17 and GS-18 the prl:naipal 
duties of ~:1~ hich 'Will invol1Je-- ' ' 

( i) significant participation in the deterrrdnation of nwjor 
Com1nission policies, or · 

( ii) service as a personal assistant or advisor to the Chail"Jn(ln 
m• other Com;missioneT. 

(B) The Chairman 'l'IUtY not establi.sh a position under subpara
graph(A)-

( i) without the approval of
( I) the CIYJrl/mission, and 
(II) the Oivil Service Cmnmission, as prescribed by chap

ter51 of title 5, United States Oode ·or 
(~i) if the Oimi~ ~ervic~ Com'fl'l:issio~ determines the principal 

duttes of the posttwn wtll not 2nv0bve the duties described in 
cla'}/'8.e (i) ~ (ii) ofsu~pq,ragraph (A). 

The C2vtl Servwe Co'm/m;Mswn shall approve or disapprove under 
such chapter, a position proposed to be established by the Chairman 
undeT subparagraph. (A) :oithin 20 days (excluding SatuTdays, Sun
days, f!RUllegal publw holtd.ays (as prescribed by section 6103 of title 
5, Untted States Code)) after the date it receives frmn the Oh.ai'f'm.an 
a lett~r~of int~nt to esta;blfsh 8UCh position; and a determination by 
'the Czvil Servwe Cmnmzstnon described in clause ( ii) of this subpara
graph.re~peeting such a position shall not prevent the Chail"Jn(ln from 
e~tablzshmg the position if the dete'rffl.,ination is made after the e{l)piTa· 
~~~20~ . 

(4) Appointments to and removals from positions established under 
paragraph (3)- ·. 

(A) shall be made by the Chai11m.an, subject to the approval 
of the CIYJrl/mission; e{l)cept that appointments to and rernmxils 
f7'omposition~j ~f rersonal assistants or advisors to the Chairmatn 
or other CIYJrl/mUJswners shall be made by the Commissioner con
cerne,d and shall not be subject to the approval of any other Com.
m.tu5tnoner / 

(B) 7fl'ay be made without regard to any provision of title 5 of 
the llnzted_ States Oode (other than section 33~4) which governs 
~'!I app_ozntments to and removal from positions in the aompeti
twe servu:e; and 

. (C) shall not ~e subj_eet to approval by any officer or entity 
w~thtn the E{l)eeutzve O!ftce ofthe President. 

The; Civil Service C IYJrl/mission shall approve or disapprove tl!e qualifi
eatzons of a proposed appointee to a position established undeT para
graph (3) (A) within 20 days (e{l)eluding Saturdays, and legal public 
holidays (as pr~scrib~d by section 6103 ~f title 5, United States Code J) 
after t~e date tt rece~ves from Me Cha~rman (or other Commissioner 
prop~smg such appmntee) a letter of intent to appoint such p1·oposed 
appmint,ee." 

(~) (1) Section !>S14 of title5, United States Code, is amendedbv 
addmg at the end thereof the follow in(}' new paragraph· · 

"(59) C~airman. Const~mer. P~duct Safety C~mmission." 
(2) Sect10n o315 of such title Is amended bv addinO' at :the enrl 

thereof the following new pamg11a,ph: • "" 
"(97) Members, Consumer Product Safety Commission (4)." 

* * * * • * * 
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CONSUMER PRODUCT SAFETY STANDARDS 

SEc. 7. (a) (1) The Commission may by rule, in accordance with 
this section and section 9, promulgate consumer product safety stand
ards. A consumer product safety standard shall consist of one or more 
of any of the following ltypes of requirements : 

[(1)](A) Requirements as to performance, composition, con
tents, design, construction, finish, or packaging of a consumer 
product. 

[ ( 2)] (B) Requirements that a consumer product be marked 
with or accompanied by clear and adequate warnings or instruc
tions, t>r requirements respecting the form of warnings or instruc
ltions. 

Any requirement of such a standard shall be reasonab~y necessary to 
prevent or reduce an unreasonable risk of injury associated with such 
product. The requirements of such a standard (other than require
ments relating to labeling, warnings, or instructions) shall, whenever 
feasible, be expressed in ter:rn.s of performance requirements. 

(~) No ()()1l,8Umer product safety stmndard or other agency action 
of the Oom,mission may provide toot a eonswmer product is in cO'ffl.pli
ance with such standard by reason of the fact that the product is part 
of a ola&IJ (.or oth6r grouping) of oontJunwr products wldch claM (m' 
other grO'Uping) was te&te.d for cO'ffl.plianoe with such standard on a 
sample or other basis wkich does not re~uire t.hat each product in the 
cla88 (or other grouping) be (A) tested for compliance, and (B) fO'Und 
to comply with the stai!dard. 

(b) A proceeding for the development of a consumer product safety 
standard under this Act shall be commenced by the publication in the 
Federal Register of a notice which shall-

(1) Identify the product and the nature of the risk of injury 
associated with the product; 

(2} state the Commission's determination that a consumer prod
uct sa.fety.standard is necessary to eliminate or reduce the risk of 
injury; 

( 3) include information with respect to any existing standard 
known to the Commission which may be relevant to the proceed
ing; ~nd 

(4) include an invitation for any perso.n, .includi~g.any State 
or Federal agency (other than the CommiSSion), withm 30 days 
after the date of publication of the notice (A) to submit to the 
Commission an existing standard as the proposed consumer prod
uctsafety standard or (B) to offer to develop the proposed con
sumer product safety standard. 

An invitatiOn under paragraph (4) (B) for an offer to develop a 
proposed consumer product safety ijtandard shall specify [a] the 
perwd [of time, during which the standard is to be developed, which] 
in whiCh the offeror of an accepted offer is to develop the proposed 
sta'IUiard, which period shall be a period ending 150 days a.fter [the 
publication of the notice] the date the offer is accepted unless the Com
mission for good cause finds (and includes such finding in the notice) 
that a different period is appropriate. 

(c) If the Commission determines that ( 1) there exists a standard 
which has been issued or adopted by any Federal agency or by any 
other qualified agency, organization, or institution, and ( 2) such stand-
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ard if promulgated under this Act, would eliminate or reduce the un
reasonable risk of injury associatell with the product, then it may., in 
lieu of accepting an offer pursuant to subsection (d) of this sectwn, 
publish such standard as a proposed consumer product safety rule. 

(d) ( 1) Except as provided by subsection (c), the Commission shall 
accept one, and may accept more than one, offer to develop a proposed 
consumer product safety standard pursuant to the invitation prescribed 
by subsection (b) (4) (B), if it cletermines that the offeror is techni
cally competent, is likely to develop an appropriate standard within the 
period specified in the invitation under subsection (b), and will coll!
ply with regulations of the Commission under paragraph (3) of tlus 
subsection. The Commission shall publish in the Federal Register the 
name and address of each person whose offer it accepts, and a sum
marry of the terms of such offer as accepted. 

( 2) If an offer is accepted under this subsection, the Commission 
may agree to contribute to the offeror's cost in developing a proposed 
consumer product safety standard, in any case in which the Commis
sion determines that such contribution is likely to result in a more satis
factory standard than would be developed without such contribution, 
and that the offeror is financially responsible. Regulations of the Com
mission shall set forth the items of cost in which it may participate, and 
shall exclude any contribution to the acquisition of land or buildings. 
Payments under agreements entered into under this paragraph may be 
made without regard to section 3648 of the Revised Statutes ( 31 U.S-C. 
52!)). 

(3) The Cmhmission shall prescribe regulations governing the de
Yelopment of proposed consumer product safety standards by persons 
whose offers are accepted under paragraph ( 1). Such regulations shall 
include requirements-

( A) that standards recommended for promulgation be suitable 
for promulgation under this Act, be supported by test data or 
such other documents or materials as the Commission mav reason
ably require to be developed, and (where appropriate) contain 
suitable test methods for measurement of compliance with such 
standards; 

(B) for notice and opportunity by interested persons (includ
ing representatives of consumers and consumer organizations) to 
participate in the development of such standards; 

(C) for the maintenance of records, which shall be available to 
the public, to disclose the course of the rlevdopment o£ standards 
recommended for promulgation, the comments and other informa
tion submitted by any person in connection with sneh develop
ment (including dissenting views and comments and information 
with respect to the need for such recommrnded standards), and 
such other matters as may be relevant to the evaluation of such 
recommended standards ; and 

(D) that the Commission and the ComptrollPr General o£ the 
United States, or any of their duly authorized representatives, 
hQYC r.cl'ess for the purpose of audit and examination to nnv books, 
doruments, papers, and records relevant to the dcYelopnwnt o£ 
such recommended standards or to the expcnditnre o£ anY 
contribution of the Commission for the deYdopment of ~nch 
stanclards. 
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(e) ( 1) I:f the Commission has P.ublish~d a notice of proce~di~1g :~s 
provided by subsection (b) . of . tlns sectiOn an~ has not, vnthm ;A~ 
days after the date of pubhcahon of such ~otlcc, accepted an ?fie1 
to develop a proposed consnmer product safety standard, the Com
mission may develop a proposed consumer product safety rule and 
publish such proposed rule. 

(2) If the Commission accepts an ?ffer ~o ~evelop a propos7d con
sumer product safety stand<>rd, the Comrmsswn may not, durmg the 
development period (specified in paragra p!t ( :~)) for such stan~a ;·tt-:: 

(A) ·publish a proposed rule apphcable to the same ns,( of 
injury associated with sueh product, or · . . 

(B) develop proposals for such standard or co,nt~·act \VIth tl:u·d 
parties for such development, unless the Gomnus:sion de_tenmnes 
that no offeror whose offer was accepted IS makmg satisfactory 
progress in the development of such standard. . 

In any case in which the sole offeror whose offer IS ac~ep~ed miller 
subsection ( tl) ( 1) of this section is the manufacturer, d1str1butor, or 
retailer of a consumer product proposed to. b~ regnlat~d by the co:1-
smner product safety standard, the CommiSSion may mdependently 
proceed to develop proposals for such stancb,rd durmg the develop
ment period. If the Commi8s-ion a.ccepts one or vwre olfe1'8 to de'l!eZop 
a proposed con8umer product safety standm·d and the Comm't8RI?n 
dete1mines that the standard developed by each olfe1'01' u•hose offer 
for the de'oelopment of such standard 1vas. accepted is not satisfactoTy, 
the Commission may develo7J proposals for s·uch standard or cont·ract 
with third parties for Blteh development. . 

(3) For purposes of paragraph .(2~, the development per~od for 
any standard is a period (A) ?egmnmg on the. date on \vluch the 
Commission first accepts an offer under subsect10~1 (d) ( 1) for t.he 
development of a proposed standard, and (B) endmg on the earlH~r 
of-

(i) the end of the _period ~p.eci~ed in the ~otice of proceediHg 
(except that the penod spemficd m the nohce may be e~tewled 
if o-ood cause is shown and the reasons for such extenswn are 
published in the Federal Re()'ister), or 

(ii) the date.on which it determin.::s (in accordance with stwh 
procedures as 1t may be l'llle pr_es?nhe) that. no offe~or wh~?se 
offer was accepted is able and w1llmg to con~mue satisfacto~·1ly 
the development of the proposed standard wlnch was the StJbJect 
of the offer, or 

(iii) the date on which an offeror whose offer was accepted sub-
mits such a recommended standard to the Commission. 

(f) [Not more than 210 clays after its publication of a notice of pro
eeedin()' pursuant to subsection (b)] (which time may be ~xtended. by 
the Co~nmission by a notice published in the FederalUeg1ster statmf.; 
good cause therefor), the Commission. shall publish. in the Fec~Pral 
Ret!ister a notice withdrawing such notwe of proceedmg or pubhsh .a 
proposed rule ,vhich either proposes~ produet saf~ty_standar<l up;}h
eable to any consmner product subJect to such notice, or propo.,:es 
to declare any snch subject product a banned hazardous consmnt>r 
product. 

35 

.TUDICL\L REVIEW OF COSS'C'l\IER PRODUC'l' SA:FETY RULES 

SE~. 11. (a) ~ot later than 60 days after a consumer product safety 
rule IS promulgated by the Commission, any person adversely affected 
by ~t~ch n:le, or nny .consumer or consumer organization, may file a 
petition w1th th2 lmted State::; conrt of appeals for the District of 
Co1ymbia.or for the ci~·cuit. in _which such person, consumer. or organi
zatiOn re:mles or l:as hJs pnnCIJ?l~l place of business for judicial review 
of such rule. Copies of the petltwn shall be fortbvith tran::;mitted by 
the clerk of the court to the Commission or other officer clesi<mated 
by it for t.hnt I?urpose [:md to the Attorney General]. The Com;;ission 
shall [transnnt to the Attorney General who shall file in the court] 
ft'1 e in ~lw rourt the rcco~·d of .the proceedi~1gs on which the Commissi~n 
based 1ts rule. as proncled m sedion 2112 of title 28 of the United 
States Code. For pm·poses of this section, the tenn "record'' means 
snch consumer pr:oduct safety rule: any noti('e or proposal published 
pursuant to seetwn 7. 8, or f); the transcript required by section 
U (a) (2) of anv oral presentation; any ''Titten submission of fnterested 
parties; and any other information 'which the Commission considers 
relevant to such rule. 

* * * * * * * 
NOTIFICATIOX AXD RKPAIR, REPL.'\CI<:::UENT, OR REFUND 

SEc. 15. (a) For purposes of this section, the term "substantial 
product hazard" means-

(1) a failure to comply with an applicable consumer product 
safety rule ·which creates a substantial risk of injury to the public, 
or 

(2) a product defect which (because of the pattern of defect, 
the number of defective products distributed in commerce the 
severity of the risk, or otherwise) creates a substantial ri;k of 
injury to the public. 

(b) Every manufacturer of a consumer product distributed in com
!11erce, a~d every distributor and retailer of such product, who obtains 
mformatlon which reasonably supports the conclusion that such 
procluct-

(1) fails to comply >Yith an applicable consumer product safety 
rule; or 

(2) contai,ns a .defect w~ich could create a substantial product 
h_azard ~escn~cd m subsection (a) (2), 

shall Immediately mform the Commission of such failure to complv or 
of such defect, unles.c; such manufacturer, distributor, or retniler'has 
actuallmowlege that the Commission has been adequately informed of 
such defect or failure to comply. 

(c). If th~ Commission determines (after a!for~ing interested per
sons, mclu~lmg consumers and.consumer ?rgamzatwns, an opportunity 
for a heanng m accordance w1th subsectiOn (f) of this section) that a 
product distributed in commerce presents a substantial product hazard 
and .that notific.fttion is regnired in order to adequately protect the 
pubhc from such substantial product hazard, the Commission may 
order the mann:fadnrer or any distributor or retailer of the produ~t 
to take any one or more of the following actions: 



36 

(1) To give public notice of the defl'ct. or fuilur~ to comp~y. 
(2) To mail notice to each person who 1s a manufacturer, ells-

tributor, or retailer of such product. . 
( 3) To mail notice to every person to w.hom the person reqmred 

to give notice knows such product was delivered or sold. . 
Any. such orde.r shall specify the form and content of any notice 
reqmrecl to be gtven under such order. . . 

(d) If the Commission determines (after a_ffor~lmg mterestecl p~_tr· 
ties indudino- consumers and consumer orgamzatwns, an opportum_ty 
for 'a hearino-"' in accordance with subsection (f)) that a product clts· 
tribut€d in c~mmerce presents a substantial prmlnet hazard and that 
action under this subsection is in the public interest, it may order the 
manufacturer or any distributor or retailer of such product to ta~e 
whichever of the following actions the person to whom the order IS 

directed elects : . 
( 1) To bring such product into conformity with the reqmr~-

ments of the applicable consumer product safety rule or to repair 
the defect in such product. . . . . 

(2) To replace such product w1th a hke or eqmntlent product 
\vhich complies with the applicable eonsumet· product safety rule 
or which does not contain the defect. 

(3) To refund the purchase price of such produ.::t (less a rea
sonable allowance for use, if such product has bl:'cn ~n the yosse~
sion of a consumer for one year or more (.A) at the tnne of pubhc 
notice under subsection (c), or (B) at the tin:e the co~1smner 
receives actual notice of the defect or noncompliance, '"h1chever 
first occur~) . 

An order under this subsection may also require the. p~rson to wh~Hn 
it applies to submit a plan, satisfactoyy to the Comnnsswi:, for tak~ng . 
nction under whichever of the precedmg paragi;aphs of thi? s~1bsectwu 
under which such person has elected to act. fhe Comnusswn .shall 
specify in the order the persons to whom rt>fnnds must b~ made 1£. the 
person to whom the order is directed el~cts to ta~e tl~e a~twn descnbed 
in paragraph ( 3). If an orde:r t~nder th1s sub~eetwn .1s dlrected to more 
than one person, the Conurusswn shall speedy ;duch pe~·son has the 
election under this subsection. An order under th1s subsectwn may pr'o
hibit the person to whom U appUe8 from ma;utfaetl.n-inq for sale, off.e!'
lng for sale, distributing in com1r~erc_e, m• ~mpol'tmf!. mto the Umted 
States ( m' from doi,ng any eornbmatwn of such actwns) the product 
1.ulth rr,speet to wh-ich the oPder teas issued. 

(e) ( 1) No charge shall be made to any p_erso1;1 (other than a manu
facturer~ distributor, or retailer) who avails .h1mself of any remedy 
provided under an order iss~ed under subsectwn (d)~ and the person 
subject to the order shall reimburse e!~ch p~rson (other than a manu
facturer. distributor. or retailer) who IS entitled to such a remedy fsn· 
anv reasonable and foreseeable expenses incurred by such person m 
av;tiling himself of such remedy. . . 

( 2) An order issued under subsect.wn (c) or (d) vntl~ re~pect to a 
product may require any person who IS a manufacturer~ dist:Ibutor, or 
retailer of the product to reimburse any other person who IS a mam;
factnrer, distributor. or retailer of such product for such other pe~·s~n·s 
t>xpenses in connection with carrying _out the or(~er_, if the CommlSSlOll 
determines such reimbnrsement to be m the pubhc mterest. 
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(f) An order under subsection (c) or (d) may be issued only after 
an opportunity for a hearing in accordance with section 554 of title 5, 
United States Code, except that, if the Commission determines that 
any person who wishes to participate in such hearing is a part of a class 
of participants who share an identitv of interest, the Commission may 
limit such person's participation in such hearing to participation 
through a single representative designated by such class (or by the 
Commission if such class fails to designate such a representative). 

* * * * * * * 
SEc. 19. (a) It shall be unlawful for any person to-

(1) manufacture for sale, offer for sale, distribute in commercet 
or import into the United States any consumer product which is 
not in conformity with an applicable consumer product safety 
standard under this Act; 

(2) maJ?-ufacture f~r sale, offer for sale, distrihqte in commerce, 
or rmport mto the Umted States any consumer product which has 
been declared a banned hazardous product by a rule under this 
Act: 

( 3) fail or refuse to permit access to or copying of records, or 
fail or refuse to establish or maintain records, or fail or refuse to 
make reports or provide information, or fail or refuse to permit 
entry or inspection, as required under this Act or rule thereunder; 

(4) fail to furnish information required by section 15(b); 
(5) fail to comply with an order issued under section 15 (c) or 

(d) (relating to notification, [and] to repair, replacement, and 
refund, and to prohibited acts) ; 

(6) fail to furnish a certificate required by section 14 or issue a 
false certificate if such person in the exercise of due care has reason 
to know that such certificate is false or misleading in any material 
respect; or to fail to com0y with any r-ule under section 14(c) 
(relating to labeling) ; [or] · 
. (7) fail t~ ?Omply with any rule under section 9( d) (2) (relat
mgtostockpllmg) [.],-or 

(8) fail to comply with any 'f'llle under section 13 (relating to 
prior notiae and description of new consumer tyroduets) · or 

(9) fail to comply with any 'f'l.de under section 1J7 (e) (relating 
to provision of perfo1'1nance a'IUl technical data). 
* * • * • • • 

CIVIL PENALTIES 

SEc. 20. (a) (1) Any person who knowingly violates section 19 of 
this Act shall be subject to a civil penalty not to exceed $2 000 for each 
such violation. Subject to paragraph (2), a violation of ~ction 19(a) 
(1), (2), (4), _(5), (6), [or] (7), (8), or (9) shall constitute a sepa
rate offense :v1th re~p~ct to each consumer product involved, except 
that the maximum civil penalty shall not exceed $500 000 for any re
la.ted series o£ viol~tion~. A ':iolation of section 19(a') (3) shall con
stitute a separate vwlatwn w1th respect to each failure or refusal to 
allo:v o~ perform an act required t~ere~y; ·and, if such violation is a 
contmumg one, each day of such v10latwn shall constitute a separate 
offense, except that the maximum civil penalty shall not exceed $500 -
000 for any related series of violations. ' 
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(2) The second sentence of paragraph (1) of this sub~ection shall 
not apply to violations of paragraph (1) or (2) of ~ectwn 19(a)

( A) if the pe.rson who violated su?h r:aragraphs IS not the mm~u
facturer or pnvate labeler or a d1str1butor of the products m-
volved, and . . . 

(B) if such person d1d not have mther (l).actual knowledge 
that his distribution or sale of the product violated such para
uraphs or ( ii) notice from the Commission that such distribution 
~r sale wou.ld be a violation of such paragraphs. 

* * • • • 
INJUNCTIVE ENFORCEMENT AND SEIZlCRE 

SEc. 22. (a) [T'hc United States d~strict courts shall !1ave jurisdic
tion to restrain any violation of sectiOn 19, ~r to restram any per~on 
from distributin" in commerce a product wluch docs not complv w1th 
a consumer prod~ct safety rule, or both.] 1'he [(nitecl ~tates Jist1•ic:t 
courts shall have jurisdiction to take the follmomg actwn: 

(1) Re8tt•ain any 'uiolation. of sectionlp. . . 
(B) Restra•in a,ny pm•son trmn., ln<z:nu,_tactunng for sale1 offe1'1.ng 

for sale, distributi.ng ~n co;nmeJ:ce, or impo_rtin(J into the Uni~ecl 
States a product m vwlatwn of an order m effect under sectwn 

JS(d). . f l' 'b t' . l (3) Restram any pason. rom ( zstr1 u mg n1, commerce a rroc.-
uct 1.ohich cloes 1wt comply with a cm~sume!' J?rod11ct ~afety 1·ule. 
Such actions may be brought by the Comm1ss1on [ ( w1th t~1e con
currence of the Attornev General)] or by the Attorney General 
in any LT~ited States &!strict court for a district wherein any 
act, omission, or transacti?l1 ~onstituti~1g the violation ~ccurred, 
or in such court for the d1stnct wherem the defendant IS found 
or transacts business. In any action under ~hi~ sec:tion p_rocess may 
be served on a defendant m any other d1stnct m wlnch the de-
fendant resides or may be foun~l. . . . 

[(b) Any consumer product winch. fads to con.forrn to an .aPJ?hcable 
consumer product safety rule when mt:~·oduced .mto or >vlnle m com
merce or while held for sale after shipment m commerce shall be 
Hable to be proceeded against on libel ?f ~nform~ti?n ~n~ condenu~ed 
in any United States district court w1thm the JUrisdictiOn of whJCh 
such consumer product is found.] 

(b) Any consumer product-
(1) which fails to conform with an applicable comumer prod-

uct safety rule, or . . . . . . 
(13) the nutn~tfac~ure for ~ale,. ofler"lng for_ sale, du;tnbutwn.zn 

'commerce or the unportatwn znto the Unded States of 1.ohwh 
has been prohibited by an order in effect under section 15(d), 

~when introduced into or 1.ohile in commerce or while held for sale after 
shipment in commerce shall be Ua:ole to be P.roceeded aga~mt. on libel 
of information and condemned zn any Umted States dzstrwt court 
witMn the jmisdietion of which such comumer _Product. is founcl_. 

Proceedin~ZS in cases instituted under the authority of tlus subsectiOn 
shall confor~ as nearly as possible to proceedings in rem in admiralty. 
·whenever such proceedings involving substanti~ll:V: ~imil~r c.onsumer 
products are pending in courts of two or more JUdiCial d1stncts they 
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shall be consolidated for trial by order of any such court upon appli
cation reasonably made by any party in interest upon notice to all 
other parties in interest. 

J~FFECT ON STATE STANDARDS 

SEc. 26. (a) "Whenever a consumer product safety standard under 
this Act is in effect and applies to a risk of injury associated with a 
consumer product, no .State or political subdivision of a State shall 
have any authority either to establish or to continue in effect any pro
Yi:sion of a safety standard or regulation which prescribes any re
quirements as to the performance, composition, contents, design, finish, 
construction, packaging, or· hlmling of such product which ~tre de
signed to deal ·with the same risk of injury as.'ioeiated with such 
eor~immer product. unless such re(ruiremcnt:-> are identical to the re
f!Hll'ements of the Federal standard. 

[(b) Nothing in this section shall be construed to prevent the 
Federal Government or the government of any State or political snb
diYision thereof from establishing a safety requirement applicable 
t(? a consumer product for its own use if such requirement imposes a 
h1gher standard of pPrfonmmee than that required to comply with 
Uw otherwise applicable Federal standard.] 

(1;) Sub8ection (a} of this sectim& does not pre?;ent the Federal gov
anment or the rwvernrnent of any State or political subdivision of a 
State fmm e.-?tabli8hing or continuing in effect a safety requinment 
applicable to a,oonsumer product for its mvn use which requirement 
i.~ dMigned to pmtect against a risk of injury a8sMiated with the 
product and which is not identical to the consumer product safety 
edandard applicable to the product under this Act if the F cderal, State 
oP political subdivi.~ion requirern,ent prm;ides a highe1· drgree of pro~ 
tc~tion from such risk of injury than the standard applicable under 
tltzs Act. 

. (c) Upon applicati.on. of a State or political su?division [thereof] 
~! a State, the Co~rmsswn. may by rule, after notice an<_! ?PPOitunity 
for .oral pres(mtatwn of news, exempt from the provisiOns of sub
sedlon (a) (under such conditions as it may impose) a proposed 
safety standard or rPgulation which is described in such application 
[, where the proposed standard or regulation (1) imposes a hitrher 
level of. performance. t~wn the Federal standard, (2) is required by 
compellmg local conditions, and (3) does not unduly burden interstate 
commerce.] and 1.chich is designed to protect against a rMk of injury 
as8oci.ated ·loith a consmner product subject to a comurner product 
safety standard under this Act if the State 01' political subdivision 
standm·~l or re,qu.l-ation. (1) p;o;vides a significantly highe·r degree of 
Jn>otectwn from !Jttch n~k of WJU·ry than the comurner product gafety 
standa1•d under thi.<t Act, and (2) does not unduly burden intentate 
commerce. In determining the effect of a State or politicals'libdhJision 
req1.tirernent m~ interstate comrnene, the Oorn.rrn.ission shall .considr'r 
and make appropriate findings on the teo!Lnologieal and economic 
fer.Mibility cmnplying with such ·requirement, the cost of compb;ing 
Mith such requirement, the geographic dMtribution of the con8umer 
product to ·which the requirement 1.vould apply, the probability of 
other States or politicalsubdi•vMlom applying for an exemption u1der 
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this subsection for a similar requirement, and the need for a 114l'ional, 
uniform requirement under this Act for such conswmer prod~u:t. 

ADIDTIO"NAL FUNCTIONS OF COMMISSION 

SEc. 21. (a) The Commission ;may, by o~e or more of its members 
or by such agents or agency as 1t may ~esignB;tc, cond~ct any hear
in or other inquiry necessary or appropriate to :t~ func~wns anywhere 
in ~he United States. A Commissioner who participates m such a hear
ing or other inquiry shall not be disqu!ll.ifie~ sol~ly by r~;m of such 
participation from subsequently part1c1patmg m a deCISI<?n of ~he 
Commission in the same matter. The Commi~wn shall pubhsh notice 
of any proposed hearing in the Federal Reg:tster and shall afford a 
reasonable opportunity for interested persons to present relevant tes-
timony and data. 

(b) The Commission shall also have the power-
( 1) to require, by special or general orders, an_y person to sub

mit in writing sue~ reports and answe~s ~o questwns as the 9ol!l
mission may prescri?e; and such submissiOn shall ?a made w1thm 
such reasonable period and under oath or otherwiSe as the Com
mission may determine; 

( 2) to administer oaths; . . 
(3) to require by subpena the attendance and te~tJmony of ''Ylt

nesses and the production of all documentary evidence relatmg. 
to the execution of its duties; . 

( 4) in any proceeding or investigation to o.rder t;est1mon:v to be 
,taken by deposition before any person .w~o 1s designated. by the 
Commission and has the power to adm1mster ~aths and., m su~h 
instances, to compel testim<;my and the productwn of ~v1d~nce m 
the same manner as authorized under paragraph (3) m tlus sub-
section; . . 'd · 

( 5) to pay witnesses the same :fees a~d mileage as are pa1 m 
like circumstances in the courts of the U mted States; . 

( 6) to accept gifts and voluntarv and uncompensated serv~ces, 
notwithstanding the provisions of section 3679 of the Revised 
Statutes (31 U.S.C. 665(b)); . 

[(7) to ini-tiate prosecute, defend, or appeal any cou~ action 
in the name o:f th~ Commission for the purpose of enforcmg ~he 
laws subject to its jurisdiction, through its own legal representative 
with the concurrence of the Attorney General or through the 
Attorney GenE-ral; and] . 

(7) to (A) initiate, prosecute, defend, or appeal (other than to 
the United States Supreme Court), throuqh its own legal repre
sentatime, any oivil action in the nanne of the Co'!lllmission for the 
purpose of enforoing the laws subject to its .i't'fri.ifdietion: an.t? (B) 
initiate, prosecute, defend, or appeal any cnmmdl act~on ~n the 
name of the Commission for the purpose of enforcing the la~r8 
subject to its jurisdictio'fl,, through its o-wn legal repre8entatlve 
with the concurrence of the Attorney General or through the At
torney General; 

(8) to lease, without regard to the Act of ~lJ!aroh /J, 187'7 (40 
U.S.O. 94), building or parts of b1"'ildings in the District of Co
lumhia for the use of the Commission; 
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(9) to pay tra:vel and 8ubsistence expenses incurred in connec
tion 1oith safety education sernirwrs of the Commission by par
tieipants in the seminars; and 

[8] (10) to delegate any of its functions or /fOIU?'S, other than 
the pmver to issue subpenas muler pamgmph (S), to any officer 
OJ' envployee of the Commission. 

(c) Any United States district court within the jurisdietion of 
which any inquiry is carried on, may, upon petition by the Commis
sion [with the C?ncurrence of the Attorney General] or by the At
torney General, m case of refusal to obey a subpena or order of the 
Commission issued under subsection (b) of this section, issue an order 
requiring compliance therewith; and any failure to obey the order oi 
the court may be punished by the court as a contempt thereof. 

* * * 
COOPERATION WITH S'l'A'l':t<:S AKD WITH OTIIER FEDER.\L AOENGIE.-"1. 

SEc. 29. (a) * * * 
* * * * * * * 

(e) Tihe Commission may p1•ovide to another FedePa.l a,qency or a 
State or local autlwrity engaged in acti,vities realting to hecdth, safety, 
or consumer tprotection, copies of any accident or in'i•estigation report 
made under this Act by any officer, employee, or agent of the Commis
sion mily if (1) information 1JJhich ttnder' section 6(a) (2) i.s to be con
sidered confldentw.l is not included in any copy of a:n:y re,port p1'0'vided 
ttnder this subBection; and (9?) each Fecle1'al agency and State and local 
authority wldch receives under this subsection a copy of a 'repm·t pro
'oides assurances satisfaetory to the Corr~.<mission that the identity of any 
inJured person and any person 1.vho treated a:n injuPed person ivill not, 
without the cO'nsent of the person identified, be included in~ 

(A) any copy of any such ,report, or 
(B) any information contained in any su.dh report, 

'which tl~e agency or authm·ity rn&tes availabl(!l .to any nwmber of the 
public. No Federal agency or State or local autlu:n:ity may disclose 
to any member of the public any informaHon contained in a repor-t 
receimed by the agency or authority unde1' tMs subsection unless 'with 
respect to such info'i'7fUJ,tion the Commission has complied 'With the 
applicable 1·equi1•ernents of section 6 (b). . 

TRANSFERS OF FUNCTIONS 

SEc:: 30. (a) The functions of the Secretarv of Health. Education 
and ·welfare under the Federal Hazardous Substances Act (15 U.S.C: 
1261 et seq.) a:nd the Poison Prevention Packagin~u\.ct of 1970 are 
transferred to the Commission. The fnnctions ro£ the Adininistratot' 
of the Environ!flental Protection Ag-ency and] of the SPcretary of 
l~ealth, EducatiOn, and Welfare under the (.Acts [\mend0d by snbsec~ 
twns (b) through (f) of section 7 of the Poison Prevention Packag
ing Act of 19701 Federal Food, Dl"'itg, and Oo8metic Art (15 f!.B.O. 
/JOJ et seq.), to the extent such functions relate to the Administration 
and enforcement of the PoiBon Prevention Packagina Act of 1970 are 
transferred to the Commission. "" ' 

* * * * * * 
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[ (d) A risk o£ injury which is associated with. consumer prodn_cts 
and which could be eliminated or reduced to a sufficwnt extent by actwn 
taken under the Federal Hazardous Substances Act., the Poison Pre
vention Packaging Act of 1970, or the Flammable F~brics Act m.a;r be 
regulated by the Commission only in accordance \nth the pronswns 
of those Acts.] 

(d) In the ca,~e of a ri"'1k of in;l1l1'!f-
(Z) 'Which is oJJsociated 1l!ith a cons1trnel' p!'ocluct, a:nd 
(2) 1Dhich:may be regulated under-

( A) thi8Act,and · . 
(B) the Federal Ilazar•do1(8 Substances Act, the Pozsqn 

Prevention Packaging Act of 1970, or tlwFlanunable Fabrws 
Act, · 

the Cornrni.ssion may take action <ttnder thi.s Act to r~gulate. mu:h 
risk of in).u/r_y only if the C?rn;mi~sion, by o~de: vu?~-shed, 1n the 
Federal Re.mster, finds that ·d ?8 m the 1n~blw mterusv to 1egulate 
8uch risl.; of in;lwy u:nder thi.s Act. 

AGTHORIZ.\TION OF APPROPRIATIONS 

x2. (a) There are [hereby) authorized to .b:' appropriated 
for the [purposr] purpo.sM of carry1~1g on~ the pro':'lSlOns o£ t~ns Act 
(other than the proviswns. of sectwn 2 l (h) w·h1ch anthor1ze ~.he 
planning and construction of . research, dev.elopment, and te~tmg 
facilities)[,] and for the purpose of carry_m~ out the fm~ctlo~1s, 
powers, and duties transferred to the CommiSSion under sectwn im, 
not to exceed- . . . , ,... 

[ ( 1) $55,000,000 for the fiscal year end1_ng .June 30, 19 '3; 
[(2) $59,000,000 :for the fiscal year en~mg June.30, 19t~4~ and 
[(3) $64,000,000 for the fiscal year end~ng, Jtme ,)0, 19!l).] 
(1) $51~000,000 f01' the fisc.al year. enrJ~ng June 30:,19t6; 
(2) $1J,..fJOO,OOO for the perwd begznmng July 1, 19t6, and end-

ing September 30, 1976_: . . . . , . 
(3) $60,000/)00 for thefi8cal year endzng Septe1nber 30, 1977, 

and . · 
(4) $68,000,000 joT tke fiscal year ending September 30, 1978. 

PoiSON PREVENTION PACKAGING AcT OF 1970 

• • • • • • • 
SEc. 2. For the purpose of this Act-
(1) The term "Secretary" means the Secretary of Health, Educa-

tion, and Welfare. . . . 
( 2) The term "household substance" means any substan~e wh1ch IS 

customarily produced or d~st~i~uted f~r sale £or consumption or use, 
or customarily stored, by md1v1duals m or about the household and 

whiohis- · · d fi d · · (A) a hazardous substance as that term 1s e ne m sect10n 
2(f~ o£ the Federal Hazardous Substances Act (15 U.S.C. 1261 

( ft (b) a pesticide as that term is defined. il}- section 2a of the Fed
eral Insecticide, Fungicide, and RodentlCide Act (7 U.S.C. 135 
(a)) ;] 
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[(C)] (B) .a food, drug, or cosmetic as those terms are defined 
jn section 201 of the Federal Food, Drug, and Cosmetic Act ( 21 
u.s.a. 321) ; or 

[(D)] ( 0) a substance intended for use as a fuel when stored in 
a portable container and 'used in the heating, cooking, or refrigera
tion system of a house. 

• • • • • • 
SEc. 8. [Whenever] (a) E (J)Cept as provided in subsections (b) and 

(c), 1oheru:~·er• a standard established by the Secretary under this Act 
.applicable to a household substance is in effect., no State or political 
subdivision thereof shall hare any authority either to establish or con
tinue in effect, with respect to such household substance, any standard 
for special packaging (and any exemption therefrom and requirement 
related thereto) wh1ch is not identical to the standard establiiihed 
under section 3 (and any exemption therefrom and requirement related 
thereto) of this Act. 

(b) The Federal Go1•ernment anr.l the govermnent of any State or 
political subdit•ision of a State may e8t4bUsh aru:l co1Itinue in effect, 
1cith 1'espect to a household substance for its own use, a standard for 
special l!ackagin.g or 1·elated ?'equi'rernent 'which i8 dc8igned to pro
tect agamst a risk of itlne88 or injury 'with Tespeot to which a. standard 
for 8pecial packaging or t•elated t'errui'rement is tn effect ttnder thi,~ 
Act and ·wMeh is not identical to such standa,rd or 1'equirernent if the 
Federal, State, 01' politicalsubdivision standard 01' 1'equlrement pro
'cides a higher degree of protection f1'0rn such t•isk: of illne8s or i'n}ury 
than the standard or requ£rement in effect 'Wndm· this Act. 

(e) (1) Upon application of a State or political 8ubdivision of a 
State, tlu; Cmnmis8'1'<tn may, by 1'egulation promulgated in accordance 
-with paragraph (2), e(J)empt fmm_, 8ubsection (a), 1.tnde·r sudt condi
timus as may be presc1•(becl in such regulation, a standard for 8peciol 
packaging or related req,Mirem,ent of such State 01' politic;1l subdivi
sion applicable to a household substa:nce subject to a .starulard or t'e
.quirement in effect uru:let· tldsAct if-

, (A) compliance 1ozth the. standard 01' requirernent .. 1vould not 
cause the lwuselwlcl s~tbstance to be.in.viol.ittion of the standard 
or reqwirement in effect 1tnder thur Act, and 

(B) the State or political subdivision standard or require
ment ( i) provides a significantly higher degree of protection 
ft'Om the risk of illness or in;iury 1vith 1'espeot to which tke 
Federal standard or 1'equirement ~in effect, and (ii) does not 
u;nduly burden interstate commerce. 

In determining the effect of a State or political subdivision standard 
01' requirement on interstate com;meroe the Commission shall consid
er and make appropriate findings on the teahnologwal and eo01UY/nw 
feasibility of oomplyirng with such standard or reqwirernent, the cost 
of complying with 8U{Jh standard or requirement the grapM{J dis
tribution of the household 8ttbstance to which the standard or re
quirement would apply, tke probability of other States or political 
s1tbdivision8 apply'tng for an e(J)emption under this subsection for a 
similar 8tandard or requirement, and the need for a nationril, uniform 
standard or requirement under this Act for such household substance. 
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(12) A regulation ~tnder paragraph (1) grant-ing an ewemption fm' 
a standard or reqidrement of a State 01' political S'ttbdivi8ion of a 
State rnay be promulgated by the Com1nissi.on only after it has pro
'l)ided in accordance ·with section 553( b) of title 15, Urdted 8tate8 
Code, 1wtice with re8pect to the prorwul,qation of the J'egnlation and 
has provided oppo·rt'll!nity for the oral pref!entation of 'ctews respect-
ing its promulgation. · ~ · 

* * * * 
(e) (1) Uprm appl:ication of a St4te or political subdivision of a 

State, the Cmnrnission may, by 1'eg11lation promulgated in accordance 
·with paragraph (!13), eJJernpt from subsertion (a), 'under 8uch condi
tions as may be pre8cribed in 8uch regulation, a flmnmability 8taruiard 
or other regulation of such State or political subdi:vision applicable to 
a fabric, related material, or product subject to a standard or othe1' 
1'egulation in effect 1t.nder this Act i.f-

( A) compliance 1.oith the requirement wmdd not cause the 
fabric, related material, or product to be in 1)iolation of the 
standard or other regul-ation in effect under this Act, and 

(B) the State O?' political subdivision standm'cl or other regula
tion ( i) provides a significantly Mglter degree of p·rotection from, 
the risk of occurf'ence of fire 'With 1~espect to ttohich the Federal 
sta:rulard OJ' other r·egulation is in effect, and ( ii) does not unduly 
burden inte1•state commerce. 

In determ;ining the effect of a State or politlr:al subdivi8ion flmnmabil
ity lJtandard or otlwr regulation on interstate cornmerce the Commis
sion shall consider· and nuike approp1•iate fi1ulings on the technological 
and economic' feasibility of complying with such flammability stand
ard or othe1• 'regulation, the cost of complying with such flam,m/Jhil
ity standard or other regulation, the geogmphic distribution of the 
fabric, related material, or product to 1Dhich the flammabiVity standard 
or other regulation would apply, the probabiUty of otlwr States or 
political subdivisions applying for an eJJem.ption undm· this subsection 
for a similar flammability standard or other regulation, and the Med 
fo'l' a 11ational, uniform flammability standard or othe'l' regulation 
unde·r this Act for such fabric, '!'elated material, or prod1wt. 

• * • * * 
[PREEJ\.fPTION. 

[SEc. 16. 'This Act is int.ended to supersede any law of any State or 
political subdivision thereof inconsistent with its provisions.] · 

PREEMPTION 

Sec.16. (rt) Ewcept as provided in subsections (b) and (c), whe~
MJer a flammability standard or oth.er regulation for a fabr·ic, related 
material, or produ,ot is in effect under tld.s Act, no Sta.te 01' political 
subdivision of a State may establish or continue in effect a. flammabil
ity stan1:lard 01' other regulation for Mteh fabric, related mate1"iaZ, or 
pr·odnct if the sta11dard or other 'regulation i8 designed to pi'oteot the 
Jntblie against the same risk of occurrence of fire 1.Dith l'espect to 1ohich 
the standard or other regulation under this Act is in effect unless the 
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State or political subdtvision standard. or other' regulation is identical 
to the Federal standard or other regulation. 

(? ~ Tlw Fefl~rq.l aoverJc,ment and the governrnent of any State o'/' 
polztzcal f?fbdwtswn of a &ate ma:y establish and continue in effect c1 
jlamrnab1btY_ standard OJ' other regulation applicable to a fabric, re
lated rn:'teryal, o:· product for its 01J)n 7tSe 1ohich standard or other 
r'e?ula,twn zs deszg"fCd to pr·otect ,aparinst a risk of occur·rence of fire 
~vtth 1 espect to 1o!uch a flammabzlzty stwndard or other regulation is 
m effect unde1• th1s Act and which i.~ not identical to such starulard OJ' 
other reg1tlation if tlw Federal) State, or politicalsubdiviflion standard 
o~' otheJ' regulation [Jro-vides a Mgher degree of protection from such 
nsl~ of occurrence of fire than the standm•d or other regulation -in effect 
unde1' this Act. 

(B) A 1'ef!;Jation under paragmph (1) granting an exemption fo1' 
a fla~m!Ufb?.hty standard or other regulation of a Sta.ate or political 
subdz,l);s~on of a B_tate "!WY be p1·ormulgq-ted by. the Cmnmisfliononly 
a(t~r tt has p·r&vided zn. acco;dance w~th sectton 553(b) of title 5, 
~ mted .States Code, not~?e 1mth re8pec~ to the promulgation of the 
regu_latwn and .ha8. pr01Jlded opportumty for the oral presentation 
of mews respectmg zts promulgatwn. . 

(d) For purposes of this sectior~r- · 
( 1) a 1'efer.ence to a flan~mability .standard or other regulation 

tor a .fabr·w, related malm·~al, or p1'0duct in effect u"ndm• this Act 
1ncludes a standard of flanumab-ility continued in effect by section 
11 of the Act of Decembm· 14, 1.96'7 (PubUa Larw 90-18[}) • and 

(!e) the term "Connnisflion" means the "Consumer P/oduot 
Safety Om~unission." · 

* * * * * .. 
THE FEDERAL HAZARDOUS SUBSTANCES ACT 

Sectlon 1. This Act may be cited as the "Fedeml Hazardous Sub
.sta.nce8 Act". 

DEFINITIONS 

Sec. 12. For the purposes of this Act-
( a) * * * . 

* * ~ * * * .. 
(f) The term "hazt:tr!lons substance" m~ans: 

1: (~) ~~ny sub~tanc:e .. ?r .mixh~re. of sub~tances which (i) is 
t?x1c, ( n). 1s corrosJ ve, ( m) IS an Irritant, (IV) is a strong sensi
tizer, (v) IS flamm.a?Ie or combustible, or (vi) generates pressure 
th.rongh decompositJOn, heat, or other means, if such substance or 
nnxtnm of substances mav cause substantial personal injury or 
substantial illness (luring or as a proximate result of any custom
ary or reasonably foreseeable handlin,gor use includino- reason-
ably foreseeable ingestion by children. ' "' 

(~) Any substanc.es. which the; Se~retary by regulation finds, 
punmant to the prov1s1ons of section o (a), meet the requirements 
o:f snbparagrap~ 1 (A) ofthis paragraph. · · 

(C) Any ra~hoactlve;substa~ce,,•if, wi~h respect tosuch sub
stance as used m ~ particular clas.s of article or as packaged, the 
Secretary determmes by regulatiOn that the substance is suf-
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fieiently hazardous to require labeling in accordance with this 
Act in order to protect the public health. 

(D) Any toy or other article intended for use by children w hieh 
the Secretary by regulation determines, in accordance with section 
3 (e) of this Act, presents an electrical, mechanical, or thermal 
hazard. 

2. The term "hazardous substance" shall not apply to pesticides 
subject to the Federal Insecticide, Fungicide, and Rodenticide 
Act, nor to foods, drugs, and cosmetics subject to the Federal 
Food, Drug, and Cosmetic Act, nor to substances intended for 
use as fuels when stored in containers and used in the heating, 
cooking, or refrigeration system of a house, and nor to tobacco 
and tobacco {J1'oduds, but such term shall apply to any article 
which is not Itself a pesticide within the meaning of the Federal 
Insecticide, Fungicide, and Rodenticide Act but which is a haz
ardous substance within the meaning of subparagraph 1 of this 
paragraph by reason of bearing or containing such an economic 
poison. 

3. The term "hazardous substance" shall not include any source 
material, special nuclear material, or byproduct material as de
fined in,. the Atomic Energy Act of 1954, a~ amended, and r~g~Ila
tions issued pursuant thereto by the AtomiC Energy CommissiOn. 

* * * ·* * * 
E:F:l:'l',CT UPOY FEDERAL AND STATE LAW 

SEc. 18. (a) Nothing in this Act shall be construed to modify or 
affect the provisions of the Flammable Fabrics Act, as amended (15 
U.S.C.1191~1200), or any regulationsJ>romulgated thereunder; or of 
chapter 39, title 18, U~1ited States Co e, as amended (18 U.S.C .. 831 
et seq.), or any regulatwns promulgated thereunder, or under sect10ns 
204 (a) (2) ancl204( a) (3) of the Interstate Commerce ..:\.ct, as amen.clecl 
(relating to the transportation of dangerous substances and explosives 
by surface carriers) ; or of section 171G, title 18, United States Code, 
or any regulations promulgated thereunder (relating to mailing of 
dangerous substances) ; or of section 902 or regulations promulg!tted 
under section 601 of the Federal Avifttion Act of 1958 ( re1atinp: to 
transportation of chmgerous substances and explosives in aircraft) ; 
or of the Federal Food, Drug, and Cosmetic J\c;t; or~ of t.h~ Public 
Health Service Act: or of the Federal Insecticide, I• ungwiCle, and 
Rodenticide Act: or' of the Dangerous Drug Act for the District of 
Columbia (70 Stat. 612), or the ::\ct entitled ''An Act to regnlate the 
practice of pharmacy and the sale of poisons in the District of Colum
bia, and for other purposes", approved May 7, 1906 (34 Sta~.J7fi), 
as amended; or of any other Act of Congress, except as specified m 
section 19. 

[(b) It is herebv expressly declared that it is the intent of the 
Conllress to supersede any and all laws of t1w States and political sub
divisions thereof insofar as they ma,y now or hereafter provide for the 
precautionarv labeling of any substance or article intended or suitable 
for household use (except :for those substances defined in seetions 2 (f) 
( 2) and ( 3) of this Act) which differs from the requirements or exemp
tions of this Act or the regulations or interpretations promulgated 
pursuant thereto. Any law, regulation, or ordinance purporting to 
establish such a labeling requirement shall be null and Yoid.] 
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(b)(l)(A) Except ~8 prOl!iderJ b~ Jlai'Cf[Jmphs (!B). and (3), if a 
haza?'dous substmwe or ~.ts packagzng 1s sttb]ect to a cautwnary labeling 
1'eqlfu'eme~lt under ~ee.twn f2 (p) . or 3 ( b} designed to protect against 
a nsk of 11lness or vn1ury asjfoowted 1.ozth the sUbstance no State or 
polit!oal subdivi~ion of ~ State may ~stabUsh or oontin~.e in effect a 
calftumary labe.lzng 'l'equu·ement app~wable to SU(}h substance or pack
agmg and des1gned to protect agamst the same J>isk of illness or 
in,jzu·y unles such cautionary labeling ?'equirement is idmitical to the 
labelinq Pequirement 1tinde?' section !8 (p) or 3 (b). 

(~) Ea;(~ept as,provided in paragraphs (i?) and (3), if under reg-
1tlatwns of the t:Jem•etary Jn•omulgated under or for the enforcement 
o~ ~ection Z Cr;J. a l'equire.ment i~ estabUshed to pr·otect aga~nst a risk 
oJ ·1llness or lnJW'Y assomated 'lC?th a h.azar(Zous substance no State or 
polit~cal subdivisi?n of a State m,ay establish or contin:u~ in effect a 
1'eq1~zrement applw.abte .tr: such su?s~ance and desig1wd t;o protect 
~rgam~t the 8ame ns~ of ~llness or .U?.]U?'y 'unless such reqw;'errtent is 
tdentwal to ~he requtrement establzshed under such ?'egulatwns, 

(~). The Ji e~e:ql Government and the gm~ernment of any S'tate or 
polztwa;l subdwunon_ of a State may establish and continue in effect 
ct ?'equzrement apP.Zwable to a hazardous substance for it8 own u-se 
(_or to the packagtnq of such a substance) 1ohicl~ requirement is de., 
szgned to protect against a risk of illne.css 01' injury associated with such 
snbstance mul whic~ is not identical to a t•equirernent described in 
Pifragraph (1) apphca;ble to such substance (or packaging) and de
szqned to_ protect agaznst the same ?'isll! of illness or injmy if the 
Federal, !jtate, Or)Jolitical subdivision remdrement provides a highe?' 
deg1'ce of protectwn from such risk of ifzness or inju,ry than tlte re-
quirement described in paragraph ( 1). · 

(3) (A) Upon application of a State or political subdit•ision of a 
Stale, the Commission may, by 1'egUlation promulgated in accordaiwe 
wdl~ .~paragraph (B), ex_emp~ from tJaragraph (1), 11nder' such 
L'~ndztwns as may. ~e prescn?e.d. ·m suclf r'eguJation, a requirement of 
suck State or poldzcal subdwlswn deszgned to protect against a 1•isk 
of illness or injury .associated ~vith a hazardO'U8 substance if-

( i) compliance with the reqwirement would not cause the haz· 
ardo~.1s substanc~ (or its Jiackaqing) to be in ·ciolation of the 
app!~cable Pequzremen.t. describe~l !n; paragraph ( 1), and 

(~z) ~he State o; polttzcalsubchnswn requ,irement (!) prm·ides 
0 mgnzficr;;n~ly h~qher deg?'ee_ of protection j1'mn Sl.tr;h 1'isk of 
zllness or znJUr'Y than the req_Utrement described in paragraph ( 1), 
and (//) does not umdt~ly burden interstate commerce. 

In deter"!ininq the effect of a /;;tate 01' political subdh·ision requi1·e
ment on znterstate commmw; the Commdssion slwll consider ctnd make 
aJ?p?'Opria~e fin4ings on the. technoloqical and economic feasibility 
of complyzng untl~ such requuenwnt, the cost ol complying 1oith such 
requ~rement, the geographic distribution of the-substance io 1.chich the 
regu~:e?n.ent 'Woul~ apply, tl~e probab_ility of other_ States or political 
s-~tb4t-1.•unon c;pplymg for an exemptwn u1;cler thzs pamgraph for a 
smtzlar r~quzrement, and the need for. a natwnal, unifo·rm ?'eqni1'ement 
under thzs Act for s.uch substance ( m· zts packaging). 

(B) A 'i'egttlatwn under 8Ubparagraph (A) .f:Franting an e{l;emption 
for a reqturement of a State or political subdivision of a State may be 
promulgated by the Commission only after it has pro1Jided in (l(]Oord-
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anee 'with section 553( b) of title 5, United Btctte.~ Code, notice 'with 
respect to tlte p1·omulgation of the regulation and !tas pr·o·vided oppor
tumity for the oml presentation of view.'! respecting its pr'ornulgation. 

(4) As used in this snbseetion, the term "Commission" means the 
Consumer Product Safety Commission. 

• • .. .. • • • 

. TITLE 18, UNITED STATES CODE 

• • • • • • • 
Part 1.-CRIMES 

* • • 
Chapter 51.-HOMICIDE 

• • • • .. • • 
Chapter 51.-HOMICIDE 

§ 1114. Protection of officers and employees of the United States. 
Whoever kills any judge of the United States, any United States 

Attorney, any Assistant United States Attorney, or a. ny United States 
marshal or deputy marshal or person employed to assist such marshal 
or deputy marshal, any officer or employee of the Federal Bureau of 
Investigation of the Department of Justice, any officer or employee of 
the Postal Service, any officer or employee of the secret service or of 
the Drug Enforcem,ent Administration, any officer or enlisted man of 
the Coast Guard, any officer or employee of any United States penal 
or correctional institution, any officer, employee or agent of the cus· 
toms or of the internal re-venue or any person assisting him in the ex
ecution of his duties, any immigration officer, any officer or employee 
of the Department of Ag-riculture or of the Department of the In
terior designated by the Secretary of Agriculture or the Secretary 
of the Interior to enforce any Act of Congress for the protection, 
preservation, or restoration of game and other vvild hirds and animals, 
any employet~ of the Department of Agriculture designated by the 
Secretary of Agriculture to carry out any law or regulatiOn, or to per
form anj .. function in oonnectimi with any Fedeml or State program 
or any program of Puerto Rico, Guam, the Virgin Islands o:f the 
Uniterl States. or the District of Columbia, for the control or eradica
tion or prevention of the introduction or dissemination of animal dis
eases, any officer or employee of the National Park Service, any officer 
or employee of, or assigned to duty, in the field service of the Bureau 
of Land Jianagement, any employee of the Bureau of .1.\nimal Indus
try of the Department of Agriculture, or any officer or employee of 
the Indian field service of the United States, or any officer or employee 
of the National Aeronautics and Space Administration directed to 
guard and protect property of the United States under the. adminis
tration and control of the N aticinalAeronautics a.nd Space Adminis· 
tration, any security officer of the Department of State or the Foreign 
Service, or any officer or employee of the Department of Hea!th,, Edu
cation, and Welfare, the Consumer Product Safety Comm~sswn, or 
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o.f the Department of Labor assigned to perform investigative inspec
tion,, or la'! enfo~ement functions, while engaged in the perf~rmance 
of ~Is offic1al duti~, or on acooU?t of the performance of his official 
d11;tu;~, shall be pumshed as provided under sections 1111 and 1112 of 
this title. · 

* * * * * * * 



l\IINORITY VIEWS TO H.R 6844-Al\IENDUENTS TO THE 
CONSlJ1\IER PRODUCT SAFJ.JTY AGT 

Although the bill, for the most part, clarifies and perfects .the Con~ 
sumer Product Safety Act, it does contain several provisions of ques-
tionable wisdom. · · ' · · ; . 

Section 1l of II.R. 684! prohibits the Commission from incorporat, 
ing or referencing a srunpliug·plan.·in a··safety standard~ .Proponents 
sta,te that this amendment is necessary· since, . without it, the u~e of 
samplin~ plans would aUowi a certain percentage of noncomplying 
items to. be marketed. · 

vVe believe that such a simplistic view fails to take into consideration 
the problems and complexities o£ the manUfacturing process. It is vir
tually impossible·.tb; produce a product which is totally in compliance 
with a standard. The costs inherent in 100% testing are obVious. Fur• 
ther, 100%.testing is:impossible·whert destructive testing. is necessary. 
If .a. manufacturer sets fire to or breaks every product he manufac
tures, he will have none to sell. No •matter how well a product is de
signed, some noncomplying items wi11 get into commerce oocasionally. 
This is true because a number;q:fvariahles.euch as materials. and work· 
manship are not totally withinthe control.of the manufacturer. Con
sequently, unless the standard incort)orates a sampliag·plan, a manu· 
facturer can be assured that he is not necessarily in compliance with a 
standard. The on1ymllmown factor is if anicl when he. wilL be caught. 
Further, this·pr-o.visionxaises the spee>tre of the Com.niissioo being able 
to initiate an· action against virtually any manufacturer merely by 
persistently searching until a nohcomplyiug item is:fGund. , 

We fully concur with the sentiments.oftheproponents.()f thisprovi~ 
sionin w1shing ·to provide a safer marketplace for American con
sumers~ '\<Ve belie'V'e,; ho,i·ever,. that this provision loses sight of the real 
purpose of the Consumer Product Safety Commission ... The Com· 
mission was established not to guarantee consumers a perfectly .safe 
world, but to protect consumers against' unreasonable risks of injury. 
In the real world, where absolute perfection cannot be achieved, sam~ 
p1ing plans provide the best means of guaranteeing that the amount of 
noncomplying product reaching the marketplace is as small as 
possible. 

'\Ve are also concerned that the language "or other agency action" 
be construed to prohibit the use of statistical samples in Commission 
enforcement 1!-Ctivity. We would reject such an jnterpretation, for it 
could lead to most unfortunate results, including a merely cosmetic 
enforcement of the Act and little more. If the government can prove 
noncompliance with the standard merely by showing one failing prod· 
uct, how will a remedy be fashioned? ·:without using a sampling plan 
how will a seizure or injunction proceeding be conducted~ How will a 
section 15 order be fashioned? How will the amount of civil penalties 
to be assessed be determined? Without using sampling plans to deter-

( 51) 
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mine both compliance and the scope of noncompliance, the govern
ment's ability to prove technical violations of the Act has been en
hanced but its ability to fashion meaningful remedial orders has been 
considerably diminished. We do not believe that the public is well 
served by such ·a result, nor do we believe that the committee could 
have intended such a result. 

Finally, :Section 11 might be construed to prohibit the use of sampling 
plans in standards promulgated under one of the other acts admin
istered by the Commission. It is our understanding that such a result 
is not intended. 

Section 12 of the bill gives the Consumer Product Safety Commis
sion authority to represent itself by its own attorneys in any civil pro
ceeding except an appeal to the Supreme Court. We strongly opp?se 
this provision. The Department of Justice is the agency charged with 
the responsibility of supervising federal litigation. It is the one agency 
which, because of its broad overview of all federal litigation, can deter
mine when an issue involving one agency will impact on others. By 
vesting litigating authority in the vanous agencies it will be impossible 
to avoid inconsistencies in the positions taken by the Federal govern
ment and incompatible or. conflicting decisions on· important. Federal 
issues: We.believe that it is vitally important that the positions to be 
taken by a single· agency on a question of general concern to the Fed~ 
eral government ·and all ·of· its agencies reflect the overall best in
terests of the entire Federal government, and not just the interest of a. 
particular agency in winning a particulfllr ease. · · · . 

Further, no agency, including the Consumer Product Safety Com
mission; can hope to duplicate the litigation expertise and experience of 
the Department of Justice without a significant a1location of resources. 
The Justiee Department has established a national network of U:S. 
Attorneys, all skilled litigators. It is illogical at best to unnecessarily 
duplicate these existing resources without compelling reasons toAo so. 
In addition~ the Commission has not been able to show a need for mde
pendent litigating authority. To date, the Department of Justice has 
not declined to brmg any civil case referred to it by the Commission. 

Finally, we are concerned that the inclusion of such a provision will 
encourage other agencies to ask for similar authority. During the 93rd' 
Congress, the Federal Trade Commission was given authority to liti
gate its own cases under certain conditions. The National Labor Rela
tions Board and the Securities and Exchange Commission have simi
lar authority. There is no reason why some agencies should have· this 
authority and some should not. As pointed out apove, we doubt the ~is
dom of vesting in the various regulator:y agencies a:uthorit~ to .brmg 
their own cases. However, we also beheve that this questiOn IS too 
important to be addressed on a piecemeal basis as this Committee is 
apparently prone to do. This question should be resolved in compre
hensive legislation rather than in the ad hoc fashion in which we have 
addressed this issue in the past. · · . · 

We also find troublesome .section 13 of H,R. 6844 which would amend 
section 30( d) of the Consumer Product ·Safety Act. At the present 
time, section 30 (d) states that if a risk of injury could be "eliminated 
or reduced to a sufficient .extent" by action under the Flammable Fab
rics Act, the Federal Hazardous Substailces Act or the Poison Preven~ 
tion Packaging Act (the transferr~ acts), then the Commission must 
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regulate under those acts rather than under the Consumer Product 
Safety Act. H.R. 6844 would amend section 30 (d) to allow the Com
mission to use the Consumer Product Safety Act rather than the trans· 
ferred acts if it determines that such action is in the public interest. 

When the Consumer Product Safety Commission was created, the 
committee considered and rejected the notion of abolishing all the 
transferred acts and allowing' the Commission to regulate under only 
the Consumer Product Safety Act. Despite the committee's conscious 
decision to retain the transferred acts, this provision of H.R. 6844 will 
allow the Commission to pick and choose the legislative scheme under 
which it will regulate. We fear that such a provisio~ Il_lay r~sult _in 
a de facto repeal of the transferred acts by the CommiSSion. 'I he via
bility of the transferred acts is a question which should be faced and 
decided by this committee rather than delegating the decision to the 
Commission through a provision such as that found in H.R. 6844. 

Further, we fear that such a provision could result in unfairness to 
those regulated bv the Commission. A large body of law has been 
developed under each of the transferred acts. Business, especially small 
business, is aware of these requirements and can conduct its affairs in 
accordance therewith. We take little solace in the requirement that the 
Commission base its decision on a public interest determination. This 
is especially true since H.R. 6844 does not require the Commission to 
solicit the views of the public or those being regulated when making 
this public interest determination. 

We are pleased that the committee has addressed the problem of 
preemption. During hearings before the Subcommittee on Consumer 
Protection and Finance, the inadequacies of the present preemption 
provisions of the Federal Hazardous Substances Act and the Flam
mable Fabrics Act were continually highlighted. We believe that the 
language of preemption provisions of H.R. 6844 represents a good 
effort to deal with this problem. 

However, we do not believe that need has been shown to also amend 
the preemption provisions of the Consumer Product Safety Act and 
the Poison Prevention Packaging Act. The Consumer Product Safety 
Act now states that state standard will not be granted an exemption 
:from the preemption provisions unless it can show that its standard 
offers a higher level of performance, is required by compelling local 
conditions and does not unduly burden interstate commerce. Tlus lan
guage was carefully considered during the Committee's deliberation on 
the Consumer Product Safety Act 3 years ago. The provision has never 
been used. There is little logic in amending a provision before we have 
an opportunity to determine whether or not it IS workable. 

The Poison Prevention Packaging Act provides for total preemp
tion. During the hearings we heard no suggestions that the preemption 
provisions of this Act should be amended. Since no need to legislate has 
been shown, we believe that the amendment to the Poison Prevntion 
Packaging Act is not warranted. 

0 

SAMUEL L. DEVI~TE. 
JAMES T. BROYHIJ-L. 
JAMES F. HASTINGS. 
JAMES M. COLLINS. 
JOHN Y. McCoLLISTER. 
NORMAN F. LENT. 



94TH CoNGRESS}. HOUSE OF REPRESENTATIVES { REPORT 
2d Session No. 94-10~ 

CONSUMER PRODUCT SAFETY COMMISSION IMPROVE
MENTS ACT OF 1976 

APRIL 8, 1976.-0rdered to be printed 

Mr. STAGGERs, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany S. 644] 

The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the House to the bill ( S. 644) to amend 
the Consumer Product Safety Act to improve the Consumer Product 
Safety Commission, to authorize new appropriations, and for other 
purposes, having met, after full and free conference, have agreed to 
recommend and do recommend to their respective Houses as follows: 

That the Senate recede from its disagreement to the amendment of 
the House and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amend
ment insert the following: 

SHORT TITLJ!l 

SEc. 1. This Act may be aited as the "Consumer Product Safety 
Commission Improvements Act of 1976". · 

AUTHORIZATION OF APPROPRIATIONS 

S1.·c. 2. Section 32(a) of the Cons'I.~J~ner Produat Safety Act (15 
U.S. C. 2081 (a)) is amended to read as follt:;ws: 
" (a) There are authorized to be appropriated for the purposes of 

carrying out the provisions of this Act (other than the provisions of 
section 27 (h) whwh authorize the planning and eomtruction of re~ 
search, development, and testing facilities) and /Qr the purpose of . 
carrying out the fWMtions, powers, and duties transferred to the Com~ 
mission under section 30, not to ewceed- · 

"(I) $51/)00/)00 for the fiscal year ending June 30, 1976; 
"(2) $11,./)00/)00 for the period beginning July 1,1976, and end

ing September30, 1976; 
"(3) $60,000/XJO far the fiscal year ending September 30, 1977; 

and 
" ( 4) $68,000,000 for the fiscal year ending Septemher 30, 1978.". 
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LIMITATION'S ON JUIUSDWTION 

Sl!'(). 3. (a) Section 13 ( 13) of the Poison Prevention Packaqlng Act 
of 1970 (15 V.S.C. 1471(13)) is amended by (1) striking out subpara
graph (B), and ( 13) redesignating subparagraphs (C) and (D) atssub
paraqraph8 (B) and (C), respectively. 

(b) Section 3(a) (1) (D) of the Consumer Produet Safety Act (15 
U.S.C. 130513(a) (1) (D)) ~s amended by striking out "economic poi
sons" and inserting in tieu thereof "pe.sticides". 

(c) Section 2(!)13 of the Federal Haza:rdous Substanees Act (15 
U.S.C. 11361 (f) (2)) is amended by inserting immediately before "but 
such term'' the foU.01JJing: "nor to tobacco and tobacco products,". 

(d) Section3(a) (1) of the Oonsumer Product Safety Act (15 U.S.C. 
2052(a) (1)) is amended by (1) inserting "othe1•'' before "limitations" 
in the last sentenee, and (2) ·insertlng before such sentence the foll01JJ
ing: ';E wcept for the regulation under this Act of the Federal Hazard
ous Substances Act of firework.'! devices or any substanee intended for 
U.<Je as a component of any suck deoise, the Commission shall have no 
authority under the functions transferred pursuant to section 30 of 
this Act to regulate any product or article described in subparagraph 
(E) of this paragraph or described, without regard to q·oontity, in 
sectio·n 84,.5(a) (5) of title 18, United States Code.". 

(e) The Consumer Product Safety Commission shall make no ruling 
or order that restwts the manufacture or sale of firea""fMJ firearm-s 
a111!ffiJ!IInition, or components of firearms arm;m;unitwn, inwi!Uaing black 
p01JJder or gunp01JJder ftn' firearms. 

(f) The second sen.tenee of section 30(a) of the Consumer Product 
Safety Act (15 U.S.O. f2079(a)) is amended by (1) striking out "of 
the Administrator of the E1111Ji1'onmental Protection Aqency ttnd"; 
and (13) strikbng out "Acts amended by subsections (b) th'l'owgh (f) 
of section 7 of the Poison Pre'IJention Packaging Act of 1970" and in
serting in lieu thereof "Federal Food, D'l'ug, and Cosmetic Act (15 
U.S.O. 301,et seq.)." 

BUDGFJT AND EMPLOYFIE PROVIBIONS 

SEo. 4. (a) Section 4(/) of the Consume'!' Product Safety Act (15 
U.S.C. 13053(/)) is amended by addim.q at the end thereof 'the follow-
im.g new pa'l'agmph: ' · 

" ( 3) Requests or estimates for regular, supplemental, or deficiency 
appropriations on behalf of the Commission may not be submitted by 
the Chairman without the prior approval of the Commission.". 

(b) Section 4(g) of such Act (15 U.S.C. if&053(q)) is amended by 
(1) strikim.g out "futl-time" im. pamg'l'aph ( 9) and inserting in lieu 
thereof "'l'egular", and (2) adding afte'l' such pa1'ag1'aph the foZl01JJimg 
new pa1'ag1'aphs: 

"(3) In addition to the numbe'l' of positions authlYI'ized by section 
/5108(a) of title 5, United States Code, the Chai'l'man, sttbject to the 
appoval of the Commission, and subject to the standards and pmce
dures prescribed by chapter 51 of title 5, United States Code, may place 
a total of twelve positions in gm4es OS-16~ OS-17, and OS-18. 

" ( 4) The appointment of any otfiee'l' ( othe'l' than a C ommissionm•) 
m· employee of the Com;m.ission shall not be subject, directly or in
directly, to review or app:oval by any of!ke1' or entity '!JJithin the Ex
ecutive Of!ke of the P'l'esident.". 

ACOOUN'I'ABILITY 

S&o .. 5. (a) Section 4 of the Consumer P'l'oduot Safety Act (15 U,S.C. 
9053) is amended by addi'fi1J at the end the following new subsection: 

"(i) Subsections (a) and ·(h) of section 13680 of title £8, United 
States Oode, do not pohihit the b'l'inginq of a civil action on a claim 
aqainst the United States whick-

"(1) is based uponr-
"(A) misrepresentation or deceit before Janua't"!J 1, 1978, 

on the part of the Commission or any employee thereof, O'l' 
"(B) any 6flJe'l'cise or perf01"11U1J'TWe, tn' failure to eroercise 

or pe1'fo1'm, a discretionary function on the pa'l't of the (!om
mission 0'1' any employee thereof before J ((lfWtfl,'t"!J 1,1978, which 
exercise, pe'l'formance, 0'1' failure was grossly negligent; and 

"(9) is not made with respect to ooy agency action (as defined 
m section 551(13) of title 5, United State.s Code). 

In the case of a civil act~ on a claim based upon the eweroise or per
fo'I"'TW/n(Je of, or failwre to eroerciae or perform, a dis(J1'etio11111l"!J func
tion, no judgment may be entered against the United States unless the 
court in which suck action was brouqht dete'l'mine.s (based upon con
side'l'ation of all. the ~ant ci'f'Cllm8tances, including the statutory 
'l'esponsibility of the Oommission and the p!tiblic interest in encoura.g
ing 'l'ather thaln inhibiting the eroe'l'cise of discretion) that such eroe'l'
Gise pe1'formance, or faillutre to eroe'l'cise or perform was unreasO'!Uible.". 

(b) Section 32 of such Act (15 U.S.C. 9081) is amended by adding 
at the end the foll01JJing new subsection: 

" (c) No funds app1'opriated wrfde'l' subsection (a) may be used to 
pay any claim described in section 4(i) whethe'l'. pursuant to aj'udq
ment o/ a cou'l't or unde'l' any award, comp'l'Omise, or settlement o such 
claim made unde'l' section 9679 of title 138, United States Code, or wnder 
any other provision of law.". 

SAMPLIN'O PLANS 

SEo. 6. Section7(a) of the Consume'!' Product Safety Act (15 U.S.C. 
13056 (a) ) is amended by ( 1) inserting " ( 1)" immediately after " (a)", 
(13) redesignating parag'l'aphs (1) and (9) as subpamrrraphs (A) 
and (B), respectively, and (3) adding at the end the foll01JJing new 
pa'l'agraph: 

"(9) No consumer product safety standard pumulgated under this 
sectton shall require, tnoorporate, O'l' 'l'eferenae any sampling plan. The 
p1'eee;ding sentenee shall not apply with respect to atny consumer prod
uct safety standard or other agency action of the Co1wm:ission under 
this Act (A) applicable to a fabric, related material, Q'f' p1'oduct which 
is subject to a flammability standard or fo1' 'Whick a flammability 
standarld or other regulation may be p'l'Mnulgated under the Flam
mable Fabrics Aet, qr (B) which is or may be applicahle to glass 
oontaine'l's. ". 

STANDARDS DEVELOPMI!INT 

SEo. 7. (a) The last sentence of section 7(b) of the Consumer Prod
uct Safety Act (15 U.S.C. f2056(b)) is amended to read as follows: 
"An invitation wn'de'l' paragraph (4) (B) shall specify the pe'l'iod of 
time in which the offeror of an accepted offer is to develop the po
posed standard. The period specified shall be a period e1Uling 150 
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days after the date the offer is aceep~ed unless the C()'fY1Jffl,isSi()n for good 
cause finds (and incli!Mies such firM.ing in the notice) that a different 
period is appropriate.". . 

(b) Section 7(e) (1) of such Act (15 U.S.C. 93056(e) (1)) ut 
amended to read as follows: 

" (e) (1) If the Commission publishes a notice pursuant to sub sec
tim~, (b) to commence a pr-oceeding for the ?;levelopment of a consumer 
product safety standard for a consumer product Ufl'lil if-

"(A) the Corwmission does not, within 30 days after the date 
of publicati01~ of such notice, accept an offer to ikvelop such a 
standard, or 

" (B) the development period (specified in paragraph ( 3) ) 
for such stami.ard ends, 

the Commission may develop a proposed consumer product safety 
rule respecting such pr·oduct and publish such proposed rule.". 

(c) Section 7(f) of such Act (15 U.S.C. 93056(/)) is amended to 
rerid as follows: . . 

"(f) If the Com1nusion publishes a notice pursuant to subsectwn 
(b) to commence a proceeding for the ikvelopment of a consumer 
product safety stafndard am if-

"(1) no offer to develop such a standard is submitted to, or, if 
such an offer iiJ .mbmitted to the Commission, no such offer iiJ ac
cepted by, the Commission within a period of 60 days f1'mn the 
publicatun?- of S'ttch notice (or within such longer period as the 
Corn~~nusion may prescribe by a notice published itn the Federal 
Register stating g()od caus~ the~fm·), the Commi!J~ion shall;-

" (A) by notice publuthed zn the Federal Regutter term~nate 
the proceeding begwn by the subsection (b) notice, or 

"(B) develop proposals for a con,sumer product safety 
rule for a consumer product identified in the subseotio,n (b) 
notice and ~oithin a period of 150 days ( qr ~vithin such lo_n.ger 
period as the Commission may prescribe by a notice publuthed 
in the Federal Regi8ter stating good cause therefor) from 
the ewpiration of the 60-day (or longer) period- . 

" ( i) by notice published in the Federal Register term'6-
nate tlte proceeding begun by the subsection (b) notice, or 

" ( ii) publish a proposed consumer product safety rule; 
or 

"(93) an offer to develop such a standard is submitted to a;nd 
accepted by the Commission withi-n the 60-day (or longer) period, 
then not later than 9310 days (or such later time as the Oommiss!on 
may prescribe by notice pUblished in the Federal Register stat~ng 
good cau.~e ther'e/or) after the date of the acceptance of such .offer 
the Commission shall take the actiqn described in clause ( z) or 
(ii)of paragraph (1) (B).". 

ADVANOJiJ PAYMENTS; RENT 

SEc. 8. (a) Section 7(d) (93) of the Consumer Product Safety Act 
(15 U .S.O. 93056( d) (93)) is amended by (ulding a~ the end ther_eof the 
follmoing: "Payments under agreements enter:ed 'tnto under thut JJO:r'a
qraph may be made without regard to seetwn 3648 of the Revzsed 
~c;tatutes of the United States (."11 U.S.C. 5?t.9) .". 
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(b) Section 937(b) of such A.ct (15 U.S.C. '2076(b)) is amended by
(1) striking out "and" at the end of paragraph (7), and 

. (93) redesignating paragraph (8) as paragro,ph (9) and insert
zng after paragraph (7) ~he following new paragraph: 

"(8) to lease bUildings or parts of buildings in the District of 
Oolumbia, without regard to the Act of March 3,1877 (40 U.S.C. 
34), for the use of the (f ommission / and". 

OONSIDEIMPION OF PH1!J N1!JED8 OF 1!JLDERLY AND HANDWAPPJiJD PJJJRSONB 

SEc. 9. Section 9(b) of the Consumer Product Safety Act (15 U .S.C. 
93058 (b) ) itJ amended by adding at the end the follo~ving new sentence: 
"In the pr<JmUlgation of 8'1/,Ch a rule the Commission shall alao con
siikr and take into account the special needs of elderly and handi
capped persons to dete1"Tffine the erotent to which such persons may be 
adversely affected by such rule.". 

A'l'TORNEY\S' AND EXP1!JRT WI'l'Nli1881!JB' FEES 

SEc.10. (a) Seotion 10(e) of the Consumer Product Bafety Act (15 
U.S.O. 2059( e)) is amended by adding after paragmph ( 3) the follow
ing new paragraph-: 

"(4) In any action under this subsection the court may in the 
interest of justice a/Ward the costs of suit, including reasonable at
torne'!J8' fees and 1•eaaonable eropert witnesses' fees. Attorney~' ees 
may be awarded agarilnst the United States (or any agency 0'1' o dal 
of the United States) without regard to section 931,193 of title 938, ~ted 
States Code, or an11 other provision of law. For purpo~tes· of tltia 
paragraph and sectwns 11 (c), 933 (a), and 24, a reasonable attorney's 
lee i8 a fee (A) which is baaed upon (i) the actual time e(l}penikd by 
an attO'l'ney in f!"Oviding advice and other legal services in oonnection · 
with- representzng a persqn in an action brought under this subseo
tioo, and ( ii) such reasonable ewpemes as may be incurred by the 
attorney in the provision of such serviees, and (B) whick is com
puted at the rate prevailing fo'l' the provision of similar services ~tl• 
resl'.ect to actions brought in the court which i8 a/Warding such fee.". 

(b) Section 11(c) of such A.ct (15 U.S.O. 93060(c)) is amended 
by inserting after the first sentence the· following: "A court may in 
the interest of justice include in such relief an award of the costs of 
suit, including reasonable attorneys' fees ( dete1"Tffined in acc(JII'danee 
with- section 10(e) (4)) and reasonable e(l}pert witnesses' fees. Attor
neys' fees may be awarded against the United States (or any agency 
or ofllcial of the United States) without regard to sectihn 934193 of 
title 938, United States (folk, or any other provision of law.". 

(c) Sectiqn 933(a) of such Act (15 U.S.C. 930793(a)) iiJ amended·(1) 
by striking out "and shall" and inserting in lieu thereof "shall", and 
(93} by strikin!J out", and the cost of suit, inclu.ding:a reasonable at
tornep's fee, it considered appropriate in the ducretion of the court." 
and ~nserting in lieu thereof ", and may, if the court determines it 
to be in the interest ,Qj justice, recover the costa of suit, inclUding 
reasonable attorneys' fees (determined in accordance with section 10 
(e) (4)) and reasonable e(l}pert witnesses' fees.". 

(d) Section 934 of such Act (15 U.S.C. 93073) is amended D'J/ striking 
out the last sentence and inserting in lieu thereof the following: "In 
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any action wruler this section the court may in the interest of justice 
award the costs of suit, including reasonable attorneys' fees (deter
wined in accordance with section 10(e) (4)) and reasonable ewpert 
witnesses' fees.". 

CIVIL LITIGATION 

SEc. 11 (a) The third sentence of section 11(a) of the Consum:er 
Product Safety Act (15 U.S.C. 2060(a)) is amended to read as fol
lows: "The record of the proceedings on w~ioh the qommilfsion based 
its rule shall·be filed in the court as provwdd for zn sectzon 2112 of 
title 28, United States Code.". 

(b) The second sentence of section 22(a) of such Act (15 U.S.C. 
2071 (a)) is amneded by striking out " (with the concurrence of the 
Attorney General)" and inserting in l;ieu thereof " (without regard 
to section 27(b) (7) (A))". . 

(e) Section 27(b)(7) of such Act (15 U.S.C. 2076(b)(7)) 'l8 

amended to read as follows: 
"(7) to-

"(A) initiate, prosecute, defend, or appeal (other than to 
the Commission in s1wh civil action, and 
legal representative and in the name of tluf Comrnission, any 
civil aotion if the Commission makes a wntten request to the 
Attornel General for representation in such civil action and 
the Attorney General does not within the 45-da_y period be
ginning on the date suoh request was made notz~y the Com
mission in writing that the Attorney General wzllrepresent 
the Commission in such civil action, and 

"(B) initiate, prosec·ute: or appeal, through its own legal 
representative, with the concurrence of the Attorney General 
or thr()!Mgh the Attor"!"ey General, an'll crim~na~ ae_tio'fl',. , 

for the purpose of enformng the laws subJect to zts [Ur"lSdwtwn; . 
(d) Section 27(e) of such Act (1.5 U.S.C. 2076(e)) 'l8 amended py 

striking out "with the concurrence of the Attorney Ger~eral" and zn
serting in lieu thereof " (sub jeet to subsection (b) ( 7) ) ". 

SUBSTANTIAL PRODUCT HAZARD 

SEc.12. (a) (1) Section 1.5(d) of the C011sumer Product Safety.Aet 
(15 U.S.C. 2064(d)) is amended by adding at the end the followzng.: 
"An order under this sttbsection may prohibit the person to 'whom zt 
applies from manufacturing for sale, offering for sale, distribu~ing 
in. commerce, or importing into the m.uJtoms territor'!{ of the Un'lted 
States (as defined in general h~adnote 2 to t.he '!anff Schedule! of 
the United States), or from dozng any combznatwn of such actaons, 
the pr'Oduet with respect to which the order was fsstwd.". . 

(2) Section 15 of such Act (15 U.S.C. 2064) zs amended by addzng 
at the end thereof the fvllot('i·ng new subsection: 

"(g) (1) If the Commission has initiated a profleeding under this 
section for the issuance of an order under subsection (d) with respect 
to a product which the Commission h:as. reasor:· to believe presents_ a 
substantial product hazard, the CommMswn ( tmthou,t regard to sectzon 
27(b) (7)) or the Attorney General may, in accordance with section 
12(e) (1), apply to a district court of the United States for the issu
ance of a preliminary in.Junction to restrain the distribution in com-

7 

merce of such product pending the completion of such proceeding. 
If such a preliminary injttnction has been issued, the Commission (or 
the Attorney General if the preliminary injunction was issued upon 
an application of the Attorney General) may apply to the issuing 
court for ewtensions of such 'preliminary injunction. . 

"(2) Any preliminary injunction, and any ewtension of a prelimi
nary injunction, issued under this subsection with respect to a product 
shall be in effect for such period as the issuing court prescribes not to 
ewceed a period 1.ohich ewtends beyond the thirtieth day from the date 
of the issuance of the preliminary injunction (or, in the ease of a 
preliminary injunction which has been ewtended, the date of its em
tension) or the date of the completion or termination of the proceeding 
under this section respecting such product, whichever date occurs first. 

" ( 3) The amount in controversy requirement of section 1331 of title 
28, United States Code, does not apply with respect to the jurisdiction 
of a district court of the United States to issue or ewtend a preliminary 
injunctiOrl under this subsection.". 

(b) Section 19(a) (.5) of such Act (1.5 U.S.C. 2068(a) (5)) is 
amended by (1) striking out "and to" and inserting in lieu thereof 
"to", and (2) inserting", and to prohibited acts" after "refund". 

(e) Seotion 22 of suoh Act (1.5 U.S.C. 207 is amended by-
( 1) .striking out in subsection (a) all that precedes the second 

sentence of such subsection and inserting in lieu thereof the 
following: 

"(a) The United States district courts shall ha1Je jurisdiction to 
take the follotoing action: 

"(1) Restrain any violation of section 1,9. 
" ( 2) Restrain any person from manufacturing for sale, offering 

for sale, distributing in commerce, or importing into the United 
States a product in violation of an m•der in effect under section 
15(d). 

"(3) Restrain any person from distrib1tting in commerce a 
product which does not comply toith a consumer product safety 
rule."; and 

( 2) striking out in subsection (b) all that precedes the second 
sentence of such subsection and inserting in lieu thereof the 
following: 

" (b) Any consumer product-
" (1) which fails to conform with an applicable consumer prod

uct safety rule, or 
" ( 2) the manufacture for sale, offering for sale, distribution in 

commerce, or the importation into the United States of which has 
been prohibited by an order in effect under section 15(d), 

to hen introduced into or while in commerce or while held for sale after 
shipment in commerce shall be liable to be proceeded against on libel 
of information and condemned in any district court of the United 
States withim the jwrisdiction of which such consumer product is 
found.". 

PROHIBITED AO'l'S AND ENFOROEMElv'T 

SEc.13. (a) Seetion19(a) oftheConswmerProductSafetyAot (1.5 
U.S.C.2068(a)) isamendedby-

(1) inserting "or fail or refuse to establish or maintain reoords," 
immediately after "oopying of records," in paragraph (3); and 



8 

(18) striking out "or" at the end of paragraph (6), striking out 
the period at the end of paragraph (7) and inserting in Ueu 
thereof"/ or", and adding after paragraph (7) the following new 
paragraphs: 

" ( 8) fail to comply with anp ruk under section 13 ( relat
ing to prior notice and deseNption of new oonswmer prod-
ucts),· or . 

"(9) fail to comply with any rule under section 1fi (e) ( re
lating to provi8ion of perfor"inance and technical data).". 

(b) Section 180(a) (1) of sueh Act (15 U.S.C. 18069) is amended by 
striking m:t "or ( 7) " and inserting in lieu thereof " ( 7) , ( 8) , or ( 9) "· 

OONGRES/i!IONAL REVIEW OF PROPOSED ADMINISTRATIVE ACTIONS OF 
THE COMMISSION 

SEc. 14. Sction 187 of the Conswmer Product Safety Act (15 U.S.C. 
1807~) is amended by adding at the end thereof the folknving new sub
sectwn: 

"(l) (1) Ewcept as provided in paragraph (2)-
"(A) the Corwmission shall transm~t to the Corwmittee on 

Com;merce of the Senate and the Oorwmittee on Interstate 
and Foreign Com;meroe of the House of Representatwes each 
oonswmer product safety rule proposed after the date of the 
enactment of this subsection and each regulation proposed by 
the Cowmission after such date under section 18 or 3 of the 
Federal Hazardous Su,bstances Act, section 3 of the Poison 
Prevention Packaging Act of 1970, or section 4 of the Flam
mab?e F tihrics Act; amd 

"(B) no consumer product safety ruk and no regulation 
under a section referred to in su6paragraph (A) may be 
adopted by the Commi.~sion before the thirtieth day after the 
date the proposed rule or regulation upon which sueh rule or 
regulation was based was transmitted pursuant to subpara
graph (A). 

"(2) Paragraph (1) does not apply with respect to a regulation 
under sectiAm 93(q) of the Fefkral Hazardous Substances Act re
specting a hazardous substanoe the distribution of which is found 
under paragraph (93) of such section to present an i1'fllminent haz
ard or a regulation under section 3(e) of sueh Act respecting a 
toy or other arti.cle intended for.use by children the distribution 
of which is found under paragraph (93) of such section to present 
an imminent hazard."· 

INFORMATION DISCLOSURE TO OTHER GOVERNMENTAL BODIJIJS 

SEc. 15. Section 189 of the Consumer Product Safety Act (15 U.S.C. 
9!078) is amended by adding at the end tl).ereof the following ne'lh 
subsectinn: 

"(e) The Commission may pro1Jide to dmOther Federal agency or 
a State or loeal agency or authority engaged in activities relating to 
health, safety, or consumer protection, copies of any accident or in
vestigation report mafk under this Act by and of!leer, employee, or 
agent of the Commission only if (1) informatifm which under section 
8(a) (93) is to be considered confidential is not included in any copy of 
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sueh report which is provided under this subsection; and (18) each 
Federal agency and State and local agt!fM'y and authority which is to 
receive under this subsection a copy of suoh rer.ort provifks assurances 
satisfactory to the CorwmissiO'IJ, that the ident~ty of a;ny injwred person 
and any person who treated an injured person will not, withm(,t the 
consent of the person identified, be included ir~r-

"(A) any copy of ooy such report, or 
" (B) ooy information contained in any sueh report, 

which the agency or authority makes available to any member of the 
public. No Federal agency or State or local agency or authority mn:y 
disclose to the public ami!J information cuntained in a report received 
by the agency or authority under this subsection unless with respect 
to sueh informatiun the Oommis8ion has complied toith the applicable 
requirements of section 8 (b)."· 

JURI8DIOTION UNDJIJR OONSU,MJIJR PRODUCT SAFETY ACT 

SEc. 16. Section 30( d) of the Conswmer Product Safety Act (15 
U .S.C. 18079 (d) ) is amended to read as follows: 

(d) A mk oj injury which is associated with a consumer prot!AuJt 
and which cO'I.ild be elitminated or red'U(J(}a to a sufflcient ewtent by 
action under the Federal Hazardous Substances Act, the Poison Pre
vention Packaging Act of HJ70, or the Flammable Fabrics Act mn:y 
be regulated under this Act only if the Commission by rule fltnd8 that 
it is in the public interest to regulate sueh risk of injury unfkr this 
Act. Such a rule shall identify the risk of injury proposed to be 
regulated under this Act f:1llui shall be promulgated m accorila:rwe 
with section 553 of title 5, United States Code; ewoept that the periild 
to be provifkd by the Commission pu1•suatnt to subsectUm, (c) of sueh 
section for the submissUJ.n of data, views, and arguments reapectint.g 
the rule shall not ewoeed thirty daya from the date of publiaat~on pwr
suant to subsection (b) of sueh section of a notwe respecting the 
rule.". 

EFII'E(J'l' ON BTATJIJ LAW 

SEc. 17. (a) Section 18(b) of the Fefkral Hazardous SuhstOIJU'}es 
Act is amended to read as foltows: 

"(b) (1) (A) Ewcept as provided in paragraphs (9!) and (3), if a 
~azardO'Ilt}J subatOIJU'}e or its packaging is aubjec~ to a eautionmry lr.Wel
~ng requ~rement 'l1lllder aectWtn 18 (p) or 3 (b) fM(fl,gned to protect against 
a mk of ill!Mss or injury asaooiated mth the substance, no State or 
political subdwision of a State may eatablish or continue m effeot a 
ou:utiotnmry labeling requirement applicable to sueh substance or paok
l!!J!ng l1rul designed to. protect ag~nst th~ SaJI!U3 risk of illrwss or 
znrury unless sueh eautwnaJry labelzng refiiJitrement is ifkntical to the 
labeliilng '!'e-Q'Uirement under section i8 (p) or 3 (b). · 

"(B) .Ewcept as prov~_in paragraphs (2), (3), and (4), if unde. r 
regulatwns of the Comm~awn promulgated under or for the tmforoe
ment of aeotion 2(q) a requirement is established to protect against 
a risk of illness or injury associated with a. haza'l"flmuJ substooce no 
State or political subdivision· of a State may eatablisk (;,. condnue 
in effect a requirement app,ictihle to auch substance amd designed to 
protect against the same mk of illness or injury wnless such require~ 
ment is identical to the requirement established under such regulations. 



"f~) The F~~ryd Government ,and the g()1)emment of any State or 
poht~cal 8UOd~ms"1'n of a State may establish .atrUJ conhnue irn effeet a 
requ~rement applzcable to a luzz,ardous 8Ubstance for its own use (or 
to the pack.agvng of such ·a substatrwe) which requirement is tksigned 
to protect against a ri~k of illness or injury ~sociated with such, sub
stance andMhich is not itkntical to a requirement described in para
graph ( 1) applicable to BUCh substatrwe (or packaging) and tksigned 
to protect agatnst the same risk of illness or injury if the Federal State 
or P,olitical ~bdivisf:on req;tirement J?T<?Vilks a higher tkgree ~f pro~ 
tec~wn ~rom such nsk of ~ll/fl.ess or vnJury than the requirement de
scnbed ~n paragraph (1). 

"(3) (A) UpMI; application of a Sta~e or political subdivision of a 
S~at.e, the Commzsswn ma.y, by regulatwn promulgated in accordance 
w:tf- subparagraph (B), ~wemr:t from paragraph (1), under BUCh con
dztions ~ may b~ pres(mb~d. ~ BUCh.regulation, any requirement of 
S:UOhState. o": pol~twal ~dwUfwn tkszgneil to protect against a risk of 
zllness ,f". 1fnJUry ~S()(J(.ate.d Mzth a ~ardous 8Ubstance if-

( t) complwnce wzth the requzrememt MOUld not cause the haz
ardous substanc.e (or its packaging) to be in violation of the ap
plicable requirement tkscribed irn paragraph ( 1) and 

': ( i~) the State or political8Ubdivision require~nt (I) provitks 
a szr;'ll;ificantly higher d.ef!ree of protec~ion from such risk of illness 
or zn7ury than the reqmrement descnbed in paragraph (1) and 
( !/) does not wnduly burtkn interstate commerce. ' 

In dA;termining .the burden, if amy, of a State _or political sulJdivision 
requzrement on vnterstate commerce the Commusion shall consitkr and 
~ appropriate ( aJS determined by the Commission irn its discretion) 
fi~zngs on the technological and economic feasibility of complying 
zvzth such req;tir~me"!t, t.he cost of complying wit~ such requirement, 
the geographw dutnbutwn of the sulJstance to 1vhwh the requirement 
woul<l apply, the probability of other States or politicalsulJdivisions 
.applying for ,mn, eumption und.er thi8 paragraph for a similar require
ment, amd the need f(Yl' a national, uniform requirement untkr this Act 
for such 8Ubstance (or its paakaging). -

" (B) A regUlation under subparagraph (A) granting an elOOmption 
for a requirement of a Btate or politwal8Ubdivision of a State may be 
promulgated by th.e Commission imly after it has pro-vided, in accot'd
awe tvith section 553(b) of title li, United States Code no·tice Mith 
respect to the promulgation of thi regulatiO-n and has pr~vided oppor
tunity for the onal presentation of 1)UwS respecting its pTomulgation. 

"(4) Paragraph (1) (B) does not prohibit a State or a political 
subd!vision. of ~ St'?te fr:om establish.irng or er:ntinuing in effect a 
requzrement Mhtch u tkstgn.pAJ to protect agairnst a risk of illness or 
in.iwy a.Y8ociated 1~-ith firmMrk8 tkvice.g or components thereof and 
wh~c~ provides .a hiU,~r degre_e of protection from 8UC~ risk of illness 
or.zn,7ury tha"! a r~qu~rement ~n effer;t uncler a regulatwn of the Oom
muston desertbed vn: ,yuch paragraph. 

"(5) As used in this subsection, the term, 'Commisrsion' mea'fl.'J the 
Consumer Product Safety Commission.". 

(b) Section 16 of the Flammable Fabrics Act (15 U.S.C. 1~03) is 
amended to read a.'J foll.oMs : 

I 
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"PREEMPTION 

"SEc.16. (a) Er.ccept as provided in subsections (b) and (c); when
ever a fla'171.iTlb(l,bility standard or other regulation for a fabric, related 
material, or product is in effeet untkr this Act, no State or political 
8Ubdivision of a State may establish or aontinue in effect a flU/Illllli.ILbility 
stand«rrd or other regulation for such fabric, related mate'l'ia:l, or prod
uct if th.e standard or oth.er regulation is designed to protect agairn&t 
the same risk of occurrence of fire with respect to which the standard 
or other repulation under this Act is in effect unless the State or politi
cal8Ubdiv~8ion st()fft(/,ard or other regulation is identieal to the Federal 
8tandard or other regul,a;tion. 

" (b) The F eder·al Government and the govemment of any State or 
political ,<Jubdivision of a State may establish amd continue in effect a 
fla'TTlfl1U1,bility. standard or other regulation applicable to a fabric, re
lated matenal, or product for its oMn use Mhieh standard or other reg-
1ilation is designed to protect against a risk of occurrence o-f fire with 
respect to 'Which flammability standard or other regulation is in effect 
under this Act and wltich is not identical to BUCh standard or other 
regulation if the Federal, State, or political subdivision 8tandard or 
other regulation provides a high.er degree of protection from such risk 
of occurrence of fire than the standard or other regulation in effet;:t 
uinder this Aet. · 

"(c) (1) Upon application of a State or political subdivision of a 
State, the 001'11.11'rdssion may, by regulation prowulgated in aecordam.~Je 
1vith paragraph ( ~), ewempt from 8Ubsection (a), under BUCh coru:li
tions as may be prescribed in 8'1.Wh regulation, any fla:mmuihility Btti:rul
ardor other regulation of 8Uch State or political suhdiviaion applicohle 
to a fabric, related material, or product subject to a standard or other 
regulation in effect tunder thu Act, if-

" (A) compliawe Mith the State or political subdivision re
quirement Mould not caJUSe the fabric, related material, or prod
uct to be in violation of the standard·or other regulation in effect 
under thu Aat, and 

" (B) the State or political subdivision gtandard or other regu
lation (i) provides a significantly higher tkgree of protection 
from. the risk of ovcurrence. of fire with respect to Mhich the Fed
eral sta:ndard or other reg'ulation bJ in effect, and ( ii) does not 

. unduly. burden interstate commerce. . 
In determining the burden, if any, of a State or politiealsubdwision 
flammability stafndard or other regulation on interstate commerce the 
0 ~ission shall consi(/er and make appropriate . (as tkte'rmined by 
the Commission in its discretion) fondings on the technological and 
economic feasibility of complying with such fla:J'liJIMlJility sta:nd«rrd or 
other regulation, the cost of co-m.plying with 8'1.Wh fla;rnmvibility atmnd
ard or other regulation, the geographic distribution of the fabric, re
lated matf5rird, or product to which the flammability standard or other 
regulation would apply, th.e probability of other States or politieal8Ub
dwuions «.pplying for an ewemption under thi8 8Ubsection for a similar 
flamm-ability 8tandard or other regttlation, and the wed for a national, 
uniform flammability standard o-r other regulation under this Aat 
for such fabric, related material, or product. 
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"(~) A regulation uruier paragraph (1) granting an eilJemption for 
a flamrn.abilit'!j starulard or other regulation of a State or political 
subdivision of a Sta.te may be promulgated by the Commission only 
afte1' it has provided, in accordance with section 553 (b) of title 5 
United States Code, notice with respect to the prOmulgation of the· 
regulation arul has pro11ided opportunity for the oral presentation of 
'IJWW8 respecting its promulgation. 

" (d) For purposes of this section~ 
"(1) a reference to a flammability standard or other regulation 

for a. fabric, related material, or prodtwt in effect uruler this Act 
includes a starulard of flammability continued in effect by section 
11 of the Act of Deeembet· 1/t-, 1967 (Public Law 90-189) j arul 

"(~) the term 'Commission' me(J!Its the Consumer Product 
Safety Commission.". · ' 

(e) Section 8 of the Poison Preventi<m Packaging Act of 1970 (15 
U.S.C. 1/t-76) is ameruled (1) by striking out "Whenever" a.rul insert
ing in lieu thereof" (a) EiiJoept as provided in subseotions (b) arul (c), 
~vhenet~Jer", and (2) by adding at the end theroof the following: 

" (b) The Federal Government and the gove'Ntm~nt of arwy State or 
politioal subdimision of a State ma:y esta.blish and contiwue in efff3Ct, 
with respect to a household substance for its own use, a standard for 
speejal pae~agin9. m· relate{l :equir~ment whick is d~igned to protect 
agatln8t a rtsk of ~llmess or ~nJUry ~th respect to 'l.oMoh a standard for 
special packaging or related requirement is iln effect under this Act 
and whu:h is not identioal to such standard or requirement if the Fed
eral, State, or political subdimision standard or requirement provides 
a. liigher degree of protection from suoh risk of iUness or injury than 
the standard or requirement in effect under this Act. 

"(c) (1) Upon application of a State or political subdivision of a 
State, the Commission. may, by r~ulation promulgated in aecordanoe 
with paragraph (~), eilJempt from subsection (a), uruier such condi
tions as. may be prescribed in such regulation, any starulard for special 
p:zcka!J.~nu. or related requirement of such State or political subdivi
szon applzeable to a household substance subject to a starulard or re-
quirement in effect under this Act if- . 

" (A) compliance with the State or political subdivision atarul
ard or requirement would not cause the hOUBehold substance to be 
in violation of the standard or requirement in effect under this 
Act, and 

" (B) the State or political subdimision standard or require
ment ( i) provides a significantly higher degree of protection from 
the risk of illness or injury with respect to which the Federal 
sta.ndarr! or requirement is in effect, arul ( ii) does not unduly 
burden znterstate commerce. 

In determining the burden., if m~y, of a State or political subdivision 
standard or requirement on interstate cmnmeroe the Comwission shall 
consider arul make appropriate (as determined by the 0 ommission in 
its discretion) firulings on the technological and economic feasibiUty 
of oompl;ying with such starulard or requirement, the cost/ of comply
ing with such starulard or require'llU?/nt, the geographic distribution of 
the household substance to whick the standard or requiremem would 
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apply, the probability of other States or political subdivisions apply
ing for an ememption under this subsection for a similar standard or 
requirement, and the need for a national, umform standard or require
ment wnder this Act for such household substanoe. 

"(2) A regulation under pairagraph (1) granting an eilJemption for 
a. stJamda:rd or requirement of a State or political subdivision of a. State 
may be promulgated by the Commission only after it has provided, in 
accordance with section 553(b) of title 5, United States Code, notice 
with respect to the promulgation of the regulation .and has provided 
opportunity for the oral presentation of views respecting ita promul
gation.". 

(d) Subsections (b) and (c) of section ~6 of the C onaumer ProdiUot 
Safety Act (15 U.S.C. ~075) are amended to read as follotvs: 

" (b) Subsection (a.) of this section does not prevent th-e Federal Gov
ernment or the government of any State or political subdivision of a 
State from establishilng or continuing in effect a safety relJ.Uirement 
applicable to a. consumer prodwt fur ita own use which requ~rement is 
designed to protect against a risk of injury associated with the product 
and which is not identical to the consumer product safety standard 
applicable to the product under this Act if the Federal, State, or politi
cal subdimision reF,rement provides a higher degree of protection 
from such risk of znjury tham the standard applicable under this Act. 

"(c) Upon application of a State or p·oliticalsubdivision of a State, 
the fJommission r1U11!f by role, after notice and opportunity for oral 
presentation of views, eilJ6mpt from the provisions of suhseetion (a) 
(under such conditions as it mJa'!f imp08e in the rule) any proposed 
safety staJrulard or regula.tion which is described in 8UOh applUxiJ.ion 
and which is designed to protect against a risk of injury associated 
with a eonswmer poduct subject to a eons'/l!J'JWr product safety standard 
under this Act if the State or political subdimision standard or regula
ti<Ynr-

"(1) provides a significantly higher degree of protection from 
such risk of injwry than the consumer product safety standard 
under this Act, and 

"(~) does not urululy burden interstate commerce. 
In determimng the burden, if any, of a State or political subdivision 
standard or ref:J'U.lation on interstate commerce, the Commission shall 
cOttsider arul m.ake appl'Op7'iate (as determined by the Commission in 
its dis(J'l'etion) findings on the technological and economic feasibility 
of complying with such standard or regulation, the cost of complying 
with such standard or regulation, the geographic distribution of the 
ConiJ'IJfiMr product to which the staruiard or regulation 1()ould apply, 
the probability of other States or political subdivisions appl;ying f(YI' 
an eilJemption wnder this subsection for a similar standard or regula
tion, and the need for a national, uniform standard under this Act for 
such consumer product.". · · 

TITLE 18 PROTJiJ(JTJQN 

SEc. 18. Section 1114 of title 18, United Stutes Code, is ameruled by 
inserting", the Consu1Mr Product Safety Commission," immediately 
after "Department of Health, Education, and Welfare". 
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FLAMMABLE FABR/08 AOT ADVISORY COMMITTEE 

SEc. 19. Section 17(a) of the Flarnmuible Fabrics .Act (15 U.S.C. 
1204(a)) i8 a;mended by imerting after the fi.rst sentence the following 
new sentence: "The members of the Committee who are appointed to 
represent rrwmMj<Wtwrers shall include representatives from (1) the 
natural fiber produeiJng industry, (2) the manmmle fiber producing 
industry, and (3) mmnrufaeturers of fabrics, related ·materials, apparel, 
or interior furnishitngs.". 

FLAMMABILITY STANDARDS AND REGULATIONS 

SEc. 20. (a) (1) Subsection (d) of section 4 of the FlarJ'IJfliJIJble Fabrics 
.Act (15 U.S.O. 1193(d)) i8 amended to read as follows: 

" (d) St{]Jfl,(jards, regulatiom, and amendments to standards and 
regulatiom under this section 8hall be made in accordance with sec
tion 553 of title 5, United States· Code, eriJcept that interested persons 
shall be given an opportunity for the oral presentation of data, views, 
or arguments in addition to an opportunity to make written submis
sions . .A transcript shall be kept of any oral presentation.". 

(2) Subsection (e) (3) of section 4 ofsuch Act is amended by add· 
ing at the end thereof the foll&wing: "The standard or regulation shall 
not be af!i'tmed unless the findings required by the first sentence of 
subsection (b) are .mpported by substantial evidence on the record 
tnken as a 'w·hole. For purposes of this paragraph, the term 'record' 
means the standard or regulation, a.ny notice published 1oith respect 
to the promulgation of such standard or regulation, the transcript 
required by s_ubsection (d) of any oral presentation, any written sub
musion of interested parties, am any other information which the 
Commission consider.<J relevant to such standard or regulation.". 

(b) The amendments made by subsection (a) shall apply 1vith re
spect to standards, regulations, and amendments to standards and reg
ulatio'M, Ull1.de1' section 4 of the Fla'JmJnUJ,ble Fabrics .Act the proceed
ings for the promulgation of which were begun after the date of the 
enactment of the .Act. 

And the House agree to the same. 
HARLEY 0. STAGGERS, 
LIONEL vAN DEERUN' 
BoB EcKHARDT, 
RALPH H. METCALFE, 

Managers on the Part of the House. 
wARREN G. MAGNUSON; 
,JoHN 0. PASTORE, 
vANCE HARTKE, 
PHILUP A. HART. 
FRANK E. Moss, · 
WENDELL H. FoRn, 
TEn STEVENs, 
l.JOWEI,L WEICKER, 
JAMES L. BucKLEY, 

Managers on the Part of the Senate. 

JOINT EXPLANATORY STATEMENT OF THE 
COMMITTEE OF CONFERENCE 

The managers on the part of the House and the Senate at the con
ference on the disagreeing votes of the two Houses on the amendment 
of the House to the bill (S. 644) to amend the Consumer Product 
Safety Act to improve the Consumer Product Safety Commission, 
to aut~orize new a.ppropriations, and for other purposes, submit the 
followmg joint statement to the House and the Senate in explanation 
of the effect of the action agreed upon by the managers and recom
mended in the accompanying conference report: 

The House amendment struck out all of the Senate bill after the 
enacting clause and inserted a substitute text. 

The Senate recedes from its disagreement to the amendment of 
the House with an amendment which is a substitute for the Senate 
bill and the House amendment. The differences between the Senate 
bill, the House amendment, and the substitute agreed to in conference 
are noted below, except for clerical corrections, conforming changes 
made necessary by agreements reached by the conferees, and minor 
drafting and clarifying changes. 

AUTHORIZATION OF APPROPRIATIONS 

Senate bill.-The Senate bill authorized to be appropriated $51 mil
lion for the fiscal year ending June 30, 1976; $14 million for the tran
sitional quarter ending September 30, 1976; and $55 million for the 
fiscal year ending September 30, 1977. The Senate bill contained no 
authorization for the fiscal year ending September 30, 1978. 

House amendment.-The House amendment authorized $51 million 
for the fiscal year ending June 30, 1976; $14 million for the transi
tional quarter ending September 30, 1976; $60 tnilli()h for the fiscal 
year ending September 30, 1977; and $68 million :for the fiscal year 
ending September 30, 1978. . 

Conference substitute (§ 2).-The conference substitute adopts the 
provision contained in the House amendment. 

LIMITATIONS ON JURISDICTION 

'Senate bill.-The Senate bill modified the Comlnis8ion's jurisdiction 
in several respects. FirSt, it eliminated pesticides :from the Commis
sion's jurisdiction under the Poison Prevention Packa,ging Act o:f 
1970. This authority to regulate packaging for pestiCides is now within 
the scope o:f the Environmental Protection Agency under the Federal 
Insecticide, Fungicide, and Rodenticide Act (as amended by the Fed
eral Environmental Pesticide Control Act of 197'2). Second, it 
amended the Federal Hazardous Substances Act to provide that the 
term "hazardous substance", as used in that Act, does not include 

(15) 
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"tobacco and tobacco products". Third, it amended the Consumer 
P~o~uc~ ~af~ty. A.ct to remov~ the Consumer Product ~afety Com
miSSIOn s Junsdtchon to exercise any regulatory authority over fire
arms, firearms ammunition, or components of firearms ammunition 
under the Federal Hazardous Substances Act. The amendment did 
not affect the Commission's authority to regulate fireworks devices 
or components of fireworks devices under either the Consumer Product 
Safety A:ct or the Federal Hazardous Substances Act. Fourth, the 
Senate bill further amended the Consumer Product Safety Act to 
provide that the Commission could regulate tobacco and tobacco prod
ucts to the extent that such prod:ucts present an unreasonable risk of 
injury as a source of ignition. The Senate bill further provided, how
ever, that the Commission could take no action under this authority 
which would add to any health hazards posed by tobacco or tobaceo 
products. · 

H OU8e amendment.-The House amendment was similar to the 
Senate bill except it did not contain the amendment to the Consumer 
Product Safety Act which empowered the Commission to regulate 
tobacco or tobacco products as a sourc.e of ignition. 

Conference subBtitute (§ 3).-The conference substitute adopts the 
provisions which were· contained in both the Senate bill and the 
House amendment removing any jurisdiction of the Commission to 
regulate pesticides under ftm Poison Prevention Packaging Act of 1970, 
to regulate tobacco and tobacco products under the Federal Hazardous 
Substances Act and to regulate firearms, firearms ammunition, or 
components of firearms ammunition. The conference substitute does 
not authorize the Consumer Product Safety Commission to regulate 
tobaceo and tobacco pr,oducts as a source of ignition. 

The amendment removip.g the Commission's jurisdiction to exercise 
any regulatory authority over firearms, firearms ammunition, or com
ponents of firearms ammunition, including black powder or gunpowder 
for firearms, does hot affect the Commission's jurisdiction to regulate 
fireworks devices and components of such devices under either the 
Consumer Product Safety Act or the Federal Hazardous Substances 
Act. 1 

BUDGET AND EMPLOYEE PRoVISIONS 

Senate bill.-The Senate bill amended section 4(f) of the Consumer 
Product Safety Act to require the approval of the Commission prior 
to the submission of requests or estimates for regular, supplemental, 
or deficiency appropriations by the Chairman on behalf of the 
Commission. 

The bill also sought to remedy the ongoing dispute between the 
Commission and the Civil Service Commission in which the Com
mission refused to submit the names of their nominees for non
career executive appointment positions (NEA) to the White House 
for political clearance. Under the Senate bill, the Chairman, subject 
to the approval of the Commission, was empowered to designate up 
to 25 positions within the Commission as "non-career" positions. 
Non-career positions were to be ones whose duties involved (1) sig
nificant participation in the determination of major Commission 
policies; or (2) service as a personal assistant or advisor to the 
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Chairman or any other Commissioner. No appointment to or removal 
from one of these positions was to be subject to approval by the Execu
tive Office of the President (including the Office of Management and 
Budget). 

Finally, the Senate bill authorized the Chairman, subject to the ap
proval of the Commission, to place a total of 15 positions in grades 
GS-16, GS-17, and GS-18. These positions were to be in addition 
to any professional engineering positions primarily concerned with 
research and development and any professional position in the phys
ical and natural sciences and medicine, and in addition to any such 
positions that are authorized by section 5108 (a) of title 5, United 
States Code. 

H OU8e amendment.-The House amendment contained a provision 
similar to the one contained iu the Senate bill with respect to submis
sion of the Commission's budget. Additionally, the House amendment 
authorized the Chairman, subject to the approval of the Commission, 
to place a total of 10 positions in grades GS-16, GS-17, and GS-18, 
subject to the standards and procedures described by chapter 51 of title 
5, United· States Code. These were in addition to any positions au
thorized 'by section 5108 (a) of title 5, United States Code and in addi
tion to any professional positions in the physical and natural sciences, 
medicine, and engineerin~. · · 

Conference suUtitute (§ 4).-In addition to incorporating the pro
vision on budget submissions, the conference substitute authorizes 
the Chairman, subject to the approval of the Commission, to place a 
total of 12 positions in grades GS-16, GS-17, and GS-18. Such ap
pointments are to be made subject to the standards and procedures 
prescribed by chapter 51 of title 5, United States Code, but are in 
addition to any positions authorized by section 5108 (a) of title 5, 
United States Code, and in addition to any professional positions in 
the physical and natural sciences, medicine, and enginec. ring. 

Add-itionally, the conferees agreed to amend section 4(g) of the 
Consumer Product Safety Act to provide that the appointment of any 
officer (other than a Commissioner) or employee of the Commission 
shall not be subject, di:r;ectly or indirectly, to review or aJ?proval by 
ariy.officer or entity within the Executive Office of the President. This 
policy once again expresses Congressional intent that this Commission 
be an independent regulatory agency unfettered by political influence. 
Appointments of officers or employees of the Commission shall be 
based only on professional merit and qualification. ·. · 

The problem confronting the Consumer Product Safety Commis
sion with respect to its NEA employees is an issue confronting all 
independent regulatory agencies. Mo!>t agencies have, and need, non
career executive assignment (NEA) . personnel. To qualify to be 
designated as a non-career executive assignmen~ posj;tion,. the Qivil 
Serviee Commission's regulations, ( 5 CFR 305.601 (b)) provide that 
such a position must be one whose incumbent will-

(1) be deeply involved in the advocacy of Administration pro
grams and support of their controversial aspects; 

(2) participate significantlv in the determination of major 
political policies of the Administration; or . 

(3) serve principally as a personal assistant to or adviser of a 
Presidential appointee or other key political figure. 
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Thus, according to the Civil Service Comm}~sion's regulati?ns, no 
individual will be approved for an NEA pos1t10n unless the meum
bents' duties include "advocacy of Admini~tr~tion prog~II?-s at;d s~p
port of their controversial aspects" and s1gmfioant part1c1patwn m 
the determination of major political policies of. the Adm~nistration". 
This is not consistent with the purpose or function of an mdepe?-dent 
agency, and the regulations are inappropriate as they are applied to 
these agencies. . . 

While the conferees agreed not to incorporate the Senate ~rovislons 
establishing art NEA category for the Consumer Pr~uct Safety Co~
mission we believe that there is a need for the creatwn of Rurh posi
tions n~t only for this agency, but for all independent regulatory 
agencies. Accordingly, we urge our colleagues on the Post O~ce an_d 
Civil Service Committees in the Senate and the House to give th1s 
matter their considered attention. 

AooouNTABILITY 

Senate bill.-The Senate bill amended the Federal Tort C~ai~s Act 
to allow a suit against t~e Consumer. Produc~ Safety Comm.Ission for 
a claim based upon a misrepresentatwn, decet~, or t~e exercise o! per
formance or· :failure to exercise or perform a discretiOnary functiOn or 

·duty which was det.ermi~ed, as a ma~ter of lawt to be unreason~ble 
with respect to the discretiOnary function or duty mv.olved. In makmg 
such a determination, the court was required t~ c<;:msider ~he statutory 
responsibilities of the Commission and the pubhc mterest m encourag
ing rather than inhibiting t~e exercise of discretion. Ad~itionally, no 
such claim could be made with respect to any age:r:cy action as de?~ed 
in section 551(13) oftitle 5, United States Code. Fmally, the provision 
was experimental in nature and was drafted to cover only an ~sserted 
misrepresentation, deceit, or exercise or performance or failure to 
exercise or perform a discretionary function or duty that occurred 
prior to January 1, 19'78. . 

II ouse amendment.-The House amendment contamed no com-
parable provision. . 

Oonferem.ee substitute (§ 5) .-The conference substitute amends the 
Consumer Product Safety' Act to provide that subsections (a) ~n~ (h) 
of section 2680 of title 28, United States Code, do. not prolnbit ~he 
bringing of a civil action on a claim against the Umted States whiCh 
is based upon misrepresentation or deceit on the part of the Consu~er 
Product Safety Commission or any employeethereo.f, or ~ny exercise 
or performance, or failure to exercise or perform, a discreti?n~ry func
tion on the part of the Consumer Produ~t Safety 9ommiSSIOn or .an 
employee thereof which was grossly negligent. As m the ~enate bill, 
such claim cannot be made with respect to any agency actiOn as that 
term is defined in section 551 (13) of title 5, United States Code. That 
section defines an "agency action" as including the whole or a part of 
an agency rule, order, license, sanction, relief, or. the equivalent or 
denial thereof or failure to act. In the case of a claim based upon the 
exercise or pe;formance of, or failure to exercise or perform, a discre
tionary function, the court must find, as. a matter of l~w an4 based 
upon consideration of all the relevant ctrcumstances (mcludmg the 
statutory responsibility of the Commission and the public interest in 
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encouraging rather than inhibiting the exercise of discretion) that such 
exercise, performance, or failure to exercise or perform was unreason
able. Like the Senate bill, the provision is experimental and no claim 
can be brought which did not ,11rise before January 1, 1978. 

The Federal Tort Claims Act defines the limited circumstances 
under which the United States consents to be sued. Section 2680 of title 
28, United States Code, enumerates those circumstances to which that 
consent does not extend. By waiving subsection (a) of section 2680 
(relating to claims based upon the exercise or performance or the 
failure to exercise or perform a discretionary function or duty) 
and subsection (h) of such section (relating to claims based upon mis
representation or deceit) suits may be brought on those claims to the 
extent authorized by the other provisions of the Federal Tort Claims 
Act and other provisions of Federal law applicable to suits against 
the United States. Thus, the statute of limitatiOns and similar require
ments would still apply. 

Finally, the conferees agree that funds appropriated under section 
32(a) of the Consumer Product Safety Act may not be used to pay 
any claim arising under this section whether pursuant to a judgment 
of a court or under an award, compromise, or settlement of such claim 
under section 2672 of title 28, United States Code, or any other provi
sion of law. Such claims are to be paid from the general treasury. 

The conferees do not intend that this provision chill the Commission 
from exercising its statutory responsibility to protect the public from 
dangerous products. The Commission must continue to exercise vigor
ous regulatory activities to accomplish its mandated responsibilities. 
In considering claims brought pursuant to this section, courts shall 
take into account the facts available to the Commission and the cir
cumstances existing at the time of the event upon which the claim is 
based. 

SAMPLING PLANS 

Senate bill.-The Senate bill contained no provision with respect to 
sampling plans. 

IIOU8e amendment.-The House amendment provided that no con
sumer product safety standard promulgated under section '7 (a) of 
the Consumer Product Safety Act shall require, incorporate, or refer
ence any sampling plan. The House amendment provided that this 
limitation did not apply with respect to any consumer product safety 
standard or other agency action of the Commission under the Con
sumer Product Safety Act applicable to a fabric, a related material, 
or product which is subject to a flammability standard or for which a 
flammability standard or other regulation may be promulgated under 
the Flammable Fabrics Act or which is or may be applicable to glass 
bottles. 

Oonferenoe substitute ( § 6) .-The conference substitute incorpo
rates the House amendment with one minor alteration which would 
allow a consumer product safety standard under section '7 (a) to incor
porate a sampling plan applicable to glass "containers" rather than to 
glass "bottles" as provided in the House amendment. This provision 
relating to sampling plans does not prohibit a manufacturer from 
using a sampling plan as a part of its own quality control procedures. 
Similarly, the Consumer Product Safety Commission is not prohibited 
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from incorporating sampling plans in a compliance testing program 
under section 14 of the Consumer Product Safety Act. 

STANDARDS DEVELOPMENT 

Senate bill.-The Senate bill amended section 7(e) (2) of the Con
sumer Product Safety Act to explicitly provide that whenever the 
Commission determined that no offeror was making satisfactory 
progress in the development of a standard or that the proposed stand
ard developed· by the offeror was not satisfactory in whole or in part, 
that the Commission itself could develop the standard or contract with 
third parties for such development. · 

House amendment.-The House amendment made several modifica
tions to section 7 of the Consumer Product Safety Act regarding 
standards development. The amendment made clear that the Commis
sion may itself develop a standard or contract with a third party for 
the development of a standard if the Commission determined that no 
offeror had submitted an acceptable proposed standard. Additionally, 
the House amendment extended the period provided under the Con
sumer Product Safety Act for the development of consumer product 
safety standards. The modification would have allowed the offeror 150 
days after the date the offer is accepted (unless the Commission for 
good cause found that a different period was appropriate) to develop 
the proposed consumer product safety standard. 

OQnfe-renae substitute (§ 7).-The conference substitute incorpo
~tes the provisions of the House amendment and conforms the existing 
statutory timetahle for the development and promulgation of consumer 
product safety standards accordingly. 

Section 7 (e) of the Consumer Product Safety Act is amended to 
erovide that if the Commission has published a notice under section 
t (b) of the Act stating its determination that a consumer product 
safety standard is neces.Sary to eliminate or reduce the risk of injury 
associated with a consumer product and inviting persons to offer to 
develop a proposed standard, and either (1) the Commission has not 
accepted an offer to develop a standard within 30 days or (2) the 
development period for the standard has expired, then the 
Commission itself may develop a proposed consumer product safety 
rule. Additionally, section 27(g) of the Act would allow the Commis
sion, in lieu of developing the proposed consumer product safety rule 
itself, to contract with third parties for the development of the rule. 
Under existing law, the Commission may develop the proposed rule 
itself if no offeror whose offer is accepted is making satisfactory 
progress in the development of the standard or the standard submitted 
is not satisfactory in whole or in part. 

The conference substitute modifies existing law by granting to an 
offeror who is selected to develop a proposed consumer product safety 
standa.rd 150 days within which to conduct its work. Thus, the riew 
tim~able for the development of a consumer product safety standard 
would be as foJlows: 

First, the Commission under section 7 (b) issues the notice of deter
mination of need for a consumer product safety standard and invites 
offerors to submit proposals for the development of a standard. 
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Second, within 60 days, t:he Commission must either (1) accept an 
offer or offers to develop a proposed standard; or (2) publish a notice 
in the Federal Register terminating the proceeding; or (3) itself 
develop a proposed consumer product saf~y rule. If an offer to develop 
a proposed standard is accepted or the Commission itself proceeds 
with the development of the proposal, 150 days are allotted for su(}h 
development. 

Third, at the expiration of the 150 day period, either (1) the offeror 
must submit its proposal to the Commission; or ( 2) if the 9o~mission 
itself has proceeded to develop the standard, the CommiSSIOn must, 
by notice published in the Federal Register, withdraw the notice of 
determination of need or it must publish a proposed consumer product 
saf~vrule. 

If an offeror has submitted a proposal for a consumer product safety 
standard, the Commission must, within 60 davs (i.e. 210 days after the 
acceptance of the. offer), proceed to publish a proposed consumer 
prod:nct safety rule or terminate the proceedings. 

While the Commission is authorized to extend each of the above time 
periods by a notice published in the Federal Register stating good 
cause therefor, time lS of the essence in the development of produot 
safety standards and such extensions should not be made. lightly. 

ADVANCE p A Yl\fENTS; RENT 

Senate bill.~ The Senate bill contained no provisions with respect 
to·advance payments, rent and seminar expenses. 

House amen.d?nent.-The House bill amended section 7 (d) ( 2) of 
the Consumer Product Safety Act to provide that if an offer to de
velop a consumer product safety standard vms accepted, the Commis
sion could contribute to the offeror's cost in developing such standard. 
This amendment permitted the Commission to make such contributions 
in advance. The amendment further authorized the Commission to 
lease buildings or parts of buildings in the District of Columbia and 
to pay travel and subsiste-nce expenses incurred in connection with 
safe~y education seminars of the Commission by participants in the 
semmars. 

O®ferenae substitute (§ 8).-The conference substitute adopts the 
advance payments provision and the provision on lem;;ing buildings in 
the District of Columbia that was included in the House amend
ment. The House recedes to the position of the Senate on the amend
ment authorizing the Commission to pay travel and subsist(>nce ex
penses incurred in connection with safetv education seminars of the 
Commission. ., 

CONFliDERATIO~ OF TRE NEEDS OF ELDERJ,Y AND HANDICAPPED PERSONS 

Senate bill.-The Senate bill amended section 9 (b) of the Consumer 
Produot Safety Act to provide that the Commission shall consider the 
needs of elderly and handicapped persons to determine whether thev 
would be adversely affected b:v the promulgation of any rule. ~ 

Ho-use amer1dment.-The House amendment amended section 9(b) 
o_f the Consumer Product Safety Act to provide that in the promulga
tion of a consumer product safety rule, the Commission shall consider 



the special needs of elderly and handicapped persons to determine the 
extent to whi0h such persons would be adversely affected by such rule. 

Oonjer<YMe BUbstitute (§9).-The conference substitute adopts the 
House provision with a technical amendment. 

ATI'oRNEYs' AND ExPERT WITNESSEs' FEEs 

Senate bill.-The Senate bill amended section 10 of the Consumer 
Product Safety Act relating to petitions for rulemaking. Under that 
section, if the· Commission denies a petition or fails to act within a 
120 day period, the petitioner may seek a court review. The Senate 
bill provided that any interested person who was involved in such an 
action could recover the costs of suit, reasonable attorneys' fees and 
expert witnesses' fees, if considered appropriate by the court and in 
the interest of justice. Such attorneys fees were to be based upon the 
actual time expended by such attorney and his or her staff in advising 
and representing his or her client (at prevailing rates for such serv
ices, including any reasonable risk factor component). Additionally, 
the Senate bill amended section 11 of the Consumer Product Safety 
Act relating to judicial review of consumer product safety rules. Under 
the Senate bill, a petitioner seeking judicial review of a consumer 
product safety rule could also have recovered the award of reasonable 
attorneys' fees, expert witnesses' fees, and costs of suit where the court 
determined that such award was appropriate and in the interest of 
justice. Such attorneys' fees were to be based upon the actual time 
expended by such attorney and his or her staff in advising and repre
senting his or her client (at prevailing rates for such services, includ
ing any reasonable risk factor component). 

House amendment.-The House amendment amended section 23 (a) 
of the Consumer Product Safety Act relating to suits for damages by 
persons injured by a non-complying consumer product and section 24 
of the Act relating to private enforcement of product safety rules and 
section 15 orders. Each such provision of existing law currently allows 
in certain circumstances the recovery of a reasonable attorney's fee. 
The House amendment provided that in addition to conferring the 
attorney's fee, a reasonable expert witness' fee could also be recovered. 

OonfereMe sUbstitute (§ 10) .-The conference substitute incorpo
rates the provisions of both the Senate bill and the House amendment. 
The conference substitute amends sections 10 (e), 11 (c), 2.'3 (a), and 
24 to allow the court, in the interest of justice, to award the costs of 
suit, including reasonable attorneys' fees and reasonable expert wit
nesses' fees. A reasonable attorney's fee is a fee (1) which is based 
upon (A) the actual time expended by an attorney in providing advice 
and other legal services in connection with representing a person in 
an action brought under such sections, and (B) such reasonable ex
penses as may be ineurred by the attorney in the provision of such 
services, and (2) which is computed at the rate prevailing for the 
provision of similar services with respect to actions brought in the 
court which is a warding such fee. 

The purpose of these provisions is to enable interested persons who 
have rights under the Consumer Product Safety Act to vindicate those 
rights. They are intended to insure that the ~overnmental system 
functions properly and that the great costs of litigation do. not pre-

yent the Consumer Product Safety Act from being properly admin
Istered and enforced. The provisions should be liberally construed to 
effectuate the purpose of these provisions. 

In determining whet~er it is in the. interest of justice to award 
~uch costs, there are various factors whiCh the court should consider 
~ncluding but not limited to the ~sources of the party or parties seek~ 
~~~ su?h costs and the benefit whiCh has accrued to the public by the 
htigatwn. 

The provisions do not require the entry of a final order before costs 
may be recovere.d: Costs could be awarded to a successful plaintiff 
under these provisions where there was a final court order o-ranting the 
relief requested, or as a matter of interim relief pending the outcome 
of the case. See Bradley v. School Board of the Oity of Richmond 416 
U.S. 696 (1974) ; M_i~ls v. fi:lec~ric Auto-Lite Oo., 396 (U.S. 375 (HhO). 

Nor do the proviSions reqmre that a party prevail in the action m 
order to recover C<?Sts. Such ~wards may be esp~cially important where 
a p~rty has prevailed on an Important matter m the course of the liti
gation, even t~ough they do not prevail on all the issues. See Bradley, 
supra~ and M~ll8, supra. For purposes of the award of costs, it is ap
propriate to make awards where the parties have vindicated rights 
through a consent judgment, or without formally obtaining relief. or 
where such a~~rd .is in t~~ publie interest without regard to the ~ut
come of the litigation. (}zt~zena As8n. v. Washington, Civ. Action No. 
1944-73, Sept. 30,1974 (U.S. Dist. Ct., D.C.); Parhamv. S(;ldhwestem 
,Bell Telep.hone Oo., 433 F. 2d 421 (8th Cir. 1970); Richards v. Griffith 
Rubber 11/zlls, 300 F.Supp. 338 (D. Ore.1969); Thomas v. H011.eybrook 
Mints, IM., 428 F. 2d 981 (3d Cir.1970). 

The standard fo-: a~varding costs to a prevailing defendant is not the 
same as for a plamtlff because, if it were, the risk of bringing suit 
und!'lr these seetions c<:mld be so ~Teat as.to frustrate the purposes of the· 
sect10ns. However, m exceptional circumstances, costs might be 
a~arded to defendants where they must "defend against unreasonable 
frivolous, meritless, or vexatious actions * * *" United States Steel 
Oorp. y. ,United S~a,te~, 385 F. Su.pp. 346, 3~8 CW:D. Pa. 1974). V\7fiere 
plamtiff s proceedmg IS brought m good fa1th or on the advice of com
petent com~sel, costs would ordinarily ?e denied to a prevailing de
fendant. Rwhardson v. Hotel OorpfYf'atwn of America, 332 F. Supp. 
519 (E.D. La. 1971), aff'd 468 F.2d 951 (5th Cir. 1972). 

Reasonable attorney.s' fees should not be reduced merely because 
the attorneys are salaned employees of public interest or foundation
funded law firms. Nor should the fee award be 1imited to the amount 
actually paid or owed to an attorney. It may well be that counsel will 
!1-gree to take a case beeause counsel believes the case furthers a public 
~nterest and litigation of this sort should not have to rely on the char
Ity ?f counsel. The fe~ sh<?uld represent the reasonable value of the 
services .rende:ed, takmg u~to. account all. the surrounding circum
stances, mcludmg, but not limited to, the time and labor required on 
the case, t~e benefit to the public, the skill demanded by the novelty 
or complexity of the issues, and the incentive factor. · 

Qosts awarded un~er_ these provisions may be assessed against the 
lJmted States :V~~n It. IS a party. Thus, for puryoses of these provi
sions, the prohibition m 28 U.S.C. 2412 forbiddmg the assessment of 
attorneys' fees against the United States is specifically made inappli-



cable. The conferees intend that any costs of suit, including attorneys' 
and expert witnesses' fees, be paid from the general treasury. 

CIVIL LITIGATION 

Senate bill.-The Senate bill broadened the authority of the Com
mission to represent itself in civil and criminal actions. Under present 
law~ the Commission must (except in the case of a civil action under 
section 12 respecting an imminent hazard) secure the concurrence of 
the Attorne.Y General before it may use its own attorneys to represent 
itself. The Senate bill changed the Act's requirements in two respects. 
First, it removed from section 22 of the Act the requirement that 
the Commission have the concurrence of the Attorney General before 
representing itself in actions for injunctive enforcement (including 
preliminary injunctions pending section 15 hearings). Second, with 
respect to all other court actions (other than an action under section 
12 wherein the law remainder unchanged), the Senate bill authorized 
the Commission to initiate, prosecute, defend, or appeal civil or crim
inal actions through its own attorneys if the Attorney General did 
not agree to represent the Commission within 45 days after receipt of 
a request for representation from the Commission. 

House amendment.-The House amendment contained no similar 
provision. 

0 onfererwe sUbstitute ( ~ 11) .-The conference substitute retains the 
provisions of the Serrate bill authorizing the Commission to represent 
itself in injunction actions under section 22 of the Act. With re
spect to other 'civil actions, the conference substitute authorizes 
the Coml!lission to initiate, prosecute, defend~ or appeal such actions 
through 1ts own attorneys if the Attorney General does not agree to 

·represent the Commission within 45 days of a reQuest for representa
tion. However, the Commission is not authorized to represent itself 
in appeals to the United Stab~s Supreme Court. The Solicitor General 
will continue to handle such appeals. The conference substitute retains 
existing law with respeyt to criminal actions. 

SUBSTANTIAL PRODUCT HAZARD 

Senate bill.-The Senate bill authorized the Commission to seek 
an injunction to· restrain any person from distributing a consumer 
product subject to an order issued under section 15 (d) of the Act. It 
also authorized the Commission to seize any consumer product subject 
to an order issued under section 15 (d). Further, it made it a prohibited 
act for any person to manufacture for sale, offer for sale, distribute in 
commerce, or import into the United' States any consumer product 
subject to an order under section 15(d). ·Identical authorities were 
granted to the Commission respecting products which had been re~ 
fused admission into the customs territory of the United States under 
section 17. · 

The Senate bill also granted the district courts of thr, United States 
authority to grant a preliminary injunction prohibiting the distribu
tion in commerce of a consumer product which the Commission had 
sufficient grounds to believe contained a substantial product hazard. 
The Commission was authorized to bring a suit for such a preliminary 
injunction or to request that the Attorney General bring such a suit. 
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Th~ bill required that the Commission show that enjoining the distri
butiOn of the ~ons~mer l?~uct was. necessary to protect the public 
from subs~ant1al nsk of InJury :(>en~mg the completion of a hearing 
under sectl~m .15 ~f)~ an1 that, we1gh~ng the ineqmties and considering 
the p~mmu~~wp.'s l~kehhood of ultimate success, the granting of a 
prelimmary InJunctiOn would be in the public interest. 
. HO'U8e amend~t.-The House amendment provided that an order 
Issued under sectwn 15 (d) of the Act could prohibit the person to 
w:ho~ th? or~er applied from manufacturing for sale, offering for sale, 
~nbutmg m comm~rce, or imp.orting the product with respect to 
which the order was Issued. SectiOn 19 (a) was amended to make it 
~lawful for any perB?n to fail to comply with such an order. The dis
tnct courts of the UmOOd St~tes were granted jurisdicLion to restrain 
~y person from.manu~actunng for sale, offering for sale, distributing 
m oomme~e, or Importmg a consumer product in violation of an order 
under sect1~m ~5 (d). ~consumer produ<:t whose manufacture, offering 
!or sale, d1str1but10n m commerce, or Importation had been prohib
Ited by an order under section 15 (d) was subject to seizure. 
~e House ~mendment contained no preliminary injunction au

thonty respectmg products believed to contain a substantial product 
hazard. 

Oonfererwe substitute (§ 1~).-The conference substitute is the 
same as ~he provisions of the. House amendment respecting the scope 
o~ ~section 15(d) order and Its enforcement through section 19 (pro
hiblf:~~ acts) and section 22 (injunctions and seizure). It revises the 
prov1s1on of the Senate bill respecting preliminary injunctions. 

The conferees are of the opinion that the provision in the House 
amendment, combined with the authorities presently found in section 
15 of the Act, adequately protect the public from continued exposure 
to products determined to present a substantial product hazard. Pres
ently all ~anufacturers, distributors, or retailers of a specific product 
(or a specific class of product~) alleged to present a substantial prod
~ct hazard may be made subJect to an order issued under seetion 15 
1f sp.ch manu~a?turer;;, distributors, or retailers have had an oppor
tumty to part1c1pate m the hearing under section 15 for the issuance 
of ~uch order. Notice of such a hearing may be provided bv actual 
~otiCe to manufacturers, distributors, or retailers or by any other no
tice . to such persons which meets constitutional due process 
reQUirements. 

The conference substitute authorizes the Commission (or the At
to~ey ?eneral) 'to seek a preliminary injunction to restrain the distri
bution m co~merce of a consumer product which the Commis:oion has 
r~n to beheve presents a substantial product hazard. The Commis
Slon must have a! ready initiated a proceeding under section 15 for the 
~:purc~ase, repa1r, or replacement of the product. The preliminary 
In)unctiOn may not !>a in effect for longer than either 30 days or the 
da~ of the completiOn or termination of the section 15 proceeding 
whichever occurs first. However, the Commission (or the Attorney 
Gen~ral) may. seek extensions of the preliminary injunction. Any ex
~nslo~ 1.s su~Ject to the same time limitation as the original prelim
mary mpmction. The eonferees intend that the traditional standards 
~ed b:y ~he F~deral courts in determining whether to issue a prelim
mary InJUnctiOn under their equity1 jurisdiction shall apply. Such 



standards include consideration of whether irreparable harm is likely 
to occur if the preliminary injunction is not issued, any injury which 
granting the in} unction would inflict on the defendant, the probability 
that the Commission will succeed on the merits, and the public interest. 
Although the Commission may represent itself in such preliminary 
injunction actions (without regard to section 27(b) (7) ), the con
ferees wish to emJ?hasize that a civil action for enforcement of an order 
issued under section 15 must be brought in accordance with the pro
cedures specifi~ in section 27(b) (7). 

CoNGRESSIONAL REVIEW oF PRoPosED ADMINISTRATIVE AcTIONS OF THE 

CoMMISSION 

Senate bill.-The Senate bill contained no provision with respect to 
congressional review of proposed administrative action of the 
Commission. 
. House amendme~t1-c-The House amendment required the Commis

sion to transmit to th~ Congress each rule, regulation, and order pro
mulgated by the Commission under the Consumer Product Safety 
Act, the Federal Hazardous Substances Act, the Poison Prevention 
Packaging Act of 1970, or the Flammable· Fabrics Act. If neither 
House of Congress passed a resolution disapproving the rule, regula
tion, or order within a period of 30 calendar days of continuous session 
after the date of transmittal, the rule, regulation, or order co'uld ~come 
effective upon the expiration of the period. The Congre-;;s could by 
concurrent resolution authorize a rule, regulation, or order to take 
effect before ~he expiration of the 30-day period. , 

Oonfererwe IJ'I.ib8titute ( § 14) .--'-The conference substitute requires 
the Commission to transmit to the Commerce Committee of the Senate 
and the Interstate and Foreign Commerce Committee of the House 
of Representatives each proposed consumer product safety rule under 
the Con~umer Product Safety Act, and each proposed regulation un
der sectiOn 2 or 3 of the Federal Hazardous Substances Act (except 
for regulations under section 2( q) or. section. a (e) re'garding imminent 
hazards), section 3 of the Poison Prevention Packaging Act of 1970 
or section 4 of the Flammable Fabrics Act. No consumer product 
safety rule and no such regulation may be adopted bv the Commission 
before the thirtieth day after the proposed rule or regulation upon 
which it was based is transmitted as required to the respective Com
mittees of Congress. 

INFORMATION DrscwsuRE TO OTHER GoVERNMENTAL BoDIEs 

Senate bill.-The Senate bill contained no provision with respect 
to information disclosure to other governmental bodies. 

House amendment.-The House amendment prescribed conditions 
under which the Commission may provide accident and investigation 
reports to other Federal agencies or State or local authorities engaged 
in activities relating to health, safety, or consumer protection. Copies 
of such reports may be provided only if confidential trade secret 
information is not mcluded in such copies. Further, the agency or 
authority receiving the report must provide satisfactory assurance 
that the identity of injured persons or any one who treats an injured 
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perso~ will not be released to the public without the consent of the 
Identified person. The Commission must comply with the requirements 
of section 6 (b) of the Act before any Federal agency or State or 
local authority may disclose to the public any information obtained 
under the Act. " 

Conference 8Ubstitute ( § 15) :-The conference substitute retains the 
Ho~se provision. The requirement that the Commission comply with 
~tlon 6 (b) prior to another Federal agency's public disclosure of 

. :tpformation obtained under the Act is not intended by the conferees 
to supe_rsede or conflict with the requirements of the FrP~dom of In
formation Act (5 U.S.C. 552 (a) (3) and (a) (6) ). The former relates 
to public disclosure initiated by the Federal agency while the latter 

. relates to disclosure ihitiated by a specific request from a member of 
the public under the Freedom of Information Act. 

J 
.• 

URISDICTION UNDER CoNsuMER PRODUCT SAFETY ACT 

' ··'Senate bill.-The Senate bill amended section 30(d) of the Con
sume~ Prod1;1ct Safety Act to provide that a risk of injury which is 
assoCiated With a consumer product and which may be regulated under 

;:th~ Federal Hazardous Substances Act,·the Poison Prevention Pack
agmg Act of 1970, or the Flammable Fabrics Act may instead be 

·regulated under the provisions of the Consumer Product Safety Act 
' upon a determination by the Commission that such action is in the 
· public interest. 

HoU8e amendment.·-The House amendment contained no corre
sponding provision. 

Oonjer'ence mb8titute (§ 16).-The conference substitute provides 
that a risk of injury which is associated with a consumer product and 
which could be eliminated or reduced to a sufficient extent under the 
Federal1Hazardous Substances Act, the Poison Prevention Packaging 
Act of 1970, or the Flammable ]'abrics Act may be regulated under 
the Consumer Product Safety Act only if the Commission by rule 
finds that it is in the public interest to regulate such risk of mjury 
under the Consumer Product Safety Act. The rule must identify the 
risk of, injury proposed to be regulated. Further, the rule must be 
issued in accordance with section 553 of title 5, United States Code, 
except that the period provided by that section for the submission of 
data, views, and arguments is not to exceed 30 days from the date a 
notice respecting' the rule is published in the Federal Register. 

EFFECT ON STATE LAW 

Senate bill.-The Senate bill amended the Flammable Fabrics Act 
and the Consumer Product Safety Act to make the preemption pro
visions in each consistent with the other. A similar uniform preemp
tion provision ·was added to the Federal Hazardous Substances Act 
with respect to regulations issued to determine when a hazardous sub
stance or article shall be a banned hazardous substance or article. The 
preemption provision regarding precautionary labeling contained 
in the Federal Hazardous Substances Act was not changed. 

The provision added to the three Acts provided that, with two 
exceptions, if a Federal requirement for a product were in effect, no 



State or political subdivision could continue in effect or establish a 
requirement applicable to the same product and designed to protect 
against the same risk of injury or illness unless the State or political 
subdivision requirement were identical to the Federal requirement. 
The first exception permitted a State or political subdivision to have 
a different requirement applicable to products procured for its own 
use. The second exception permitted the Commission, upon applica
tion, to grant a State or local subdivision an exemption from the 
preemption provision if compliance with the State or local require
ment would not cause the product to be in violation of the Federal 
requirement, if the State or local requirement provided a significantly 
higher degree of protection than the Federal requirement, and if the 
State or local requirement would not place an undue burden upon the 
manufacture or distribution of products in int'1lllitate commerce. 

H OWJe amendment.-The House amendment wlm the same as the 
Senate bill with the following exceptions : 

1. The House amendment also amended the preemption provisions 
of the Poison Prevention Packaging Act of 1970 and the preemption 
provision of the Federal Hazardous Substances Act respecting pre
cautionary labeling to make them uniform with the other preemption 
provisions.· . . . 

2. The House amendment .Permitted the States and political sub
divisions to establish or coritmue in effect, without obtaining an ex
emption from the Commission, requirements designed to protect 
against a risk of illness or injury associated with fireworks devices or 
components if the requirements provided a higher degree of protec
tion than a Federal requirement. 

3. Where the Senate bill required that a State or local requirement 
not place an undue burden upon the manufacture or distribution of 
}Jroducts in interstate commerce, the House amendment required that 
the State or local requirement not unduly burden interstate commerce. 
In determining if the State or local requirement will affect inter
state commerce, the Commission was instructed to consider and make 
appropriate findings on the technological and economic feasibility of 
complying with such requirements, the cost of complying, the geo
graphic distribution of the product to which the requirement would 
apply, the probability of other States or political subdivisions applying 
for an exemption, and the need for a national uniform requirement. 

Conference substi~ute ( § 17) .-The conference substitute is the same 
as the House amendment with a ·clarifying change in the provision 
respecting the fin.dings required to be made in determining if a State 
or local requirement will burden interstate commerce. Under the J.>ro
vision, the Commission is required to consider and make appropr:tate 
findings. However, the Commission in its discretion determines the 
appropriateness of the findings. Under section 701 of title 5, United 
States Code, matters committed to agency discretion are not subject 
to judicial review. Thus, if the Commission grants an exemption and 
an action is brought to determine if the Commission granted the ex
emption in accordance with the exemption authority, the determination 
of the Commission that a requirement does not unduly burden inter
state commerce is subject to review, but the statutory findings made in 
determining if a requirement affects interstate commerce may not be . 

2.9 

reviewed to determine if they are appropriate since the decision as to 
their appropriateness is to be made by the Commission in its disc~e
tion. Since a determination of appropriateness of a finding ncceRsanly 
includes a consideration of the nature and adequacy of thP factual 
basis of the finding, these issues are not subject to judicial review. The 
decision to deny an application for an exemption is also committed 
to agency discretion, and findings regarding whether there is an effect 
on interstate commerce need not be made. , 

The purpose of the enumerated findings is to direct the qommission 
as to those factors to consider in evaluating whether there IS a burden 
on interstate commerce. In determining whether the burden is undue, 
the Commission must weigh the extent of the burden against the benefit 
to public health and safety provided by the proposed State standard. 

The conferees wish to emphasize that in determining whether a Fed
eral requirement preempts St~!-te o~ local require~ents, the key £.actor 
is whether the State or local reqmrement respectmg a product IS de
signed to deal with the same risk of injury or illness associated with 
the product as the Federal requirement. Even though the State or 
local requirement is characterized in di~erent terms than the Fe~~ral 
requirement or may have different testmg methods for det~rmmmg 
compliance, so long as the Federal and State or local reqmrements 
deal with the same risk of injury associated with a product, the Fed
eral requirement preemp~s a differe?-t State or loca! requirement. For 
example, a Federal reqmrement With respect to biCycles would pre
empt a different State requirement for bicycles so long as they were 
both designed to protect against the same risk of injury, even thongh 
the State characterized its requirement as a "m_otor vehi~le" sta:J?d~rd. 
Or a State standard designed to protect agamst the nsk of InJUIJ' 
from a fabric catching on fire would be preempted by a Federal flam
mability standard covering the same fabric even though the Federal 
standard called for tests using matches and the State standard called 
for tests using cigarettes. When an item is covered by a Federal flam
mability standard (including a st~ndard continued in effect by .~c
tion 11 of Public Law 90-189), a different State or local flammability 
requirement applicable to the same item will be preempted since both 
are designed to protect against the same risk, that is the occurren~e of 
or injury from fire. If a State or local government desires to contmue 
or put into effect its own requirement, it would have to seek an exemp-
tion from the Commission. • 

TITLE 18-PROTECTION 

Senate bill.-The Senate bill contained no provision with respect to 
title 18 protection. 

H OWJe amendment.-The House amendment provided protection 
for Commission employees assigned to perform investigative, inspec
tion or law enforcement functions. Section 1114 of title 18, United 
States Code, was amended to provide penalties for any person who 
kills such employees when they are engaged in the performance of 
their official duties. 

0 onference substitute ( § 18) .-The conference substitute adopts 
the House provision. 
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FLAMMABLE FABRICS ACT ADVISORY CoM~U'rl'EE 

Senate bill.-The Senate bill contained no provision with respect to 
the Flammahle Fabrics Advisory Committee. · 

H OU8e a'lnendment.-The House amendment amended section 17 (a) 
of the Flammable Fabrics Act to assure that members of the National 
Advisory Committee representing manufacturers would include rep
resentatives from the national fiber producing industry, the manmade 
fiber producing industry, and manufacturers of fabrics, related mate
rials, apparel or interior furnishings. 

Confe?'ence substitute(§ 19).-The conference substitute adopt.'> the 
House provision. 

FLAMMABILITY STANDARDS AND REGULATIONS 

Senate bill.-The Senate bill contained no provision with respect to 
flammability standards and regulations. 

HOU8e a'lnend'lnent.-The House amendment amended section 4(d) 
of the Flammable Fabrics Act to require that standards, regulations, 
and amendments to standards and regulations under section 4 be made 
in accordance with section 553 of title 5 of the United States Code, 
except that an opportunity for the oral presentation of da.ta, views, 
or arguments was to be provided. Section 4(e) (3) of the Flammable 
Fabrics Act was amended to require that upon judicial review, ~uch 
standards or regulations were not to be affirmed unless the findmgs 
required to be made by section 4(b) were supported by substantial evi-. 
dence on the record. The Senate bill did not contain a similar provi
sion. 

Conference substitute (§ 1?0).-The conference substitute adopts the 
House provision. 

CosT AND BENEFri' AssEsSMENT STATEMENTS 

Senate bill.-The Senate bill required the Commission to prepare an 
·evaluation of each rulemaking proceeding analyzing the estimated 
costs and benefits that were foreseeable as a result of the effective imple
mentation of a consumer product safety rule and the apparent relatlOn
ship, if any, between such costs and benefits. The Commission was also 
granted subpoena power to obtain cost information; 

House a'lnendment.-The House amendment contained no compar
able provision. 

Conference substitute.-The Senate recedes to the House position. 
The conferees agreed that the provision contained in the Senate bill 
was unnecessary because section !J(c) (1) of the Consumer Product 
Safety Act now requires the Commission, prior to promulgating a con
sumer product safety rule, to evaluate the possible effect of the rule on 
the cost of the product aud any means of achieving the objectives of 
the rule while minimizing adverse effects on competition or dislocation 
of the manufacturing processes consistent with public health and 
safety. 

REPORTING SUBSTANTIAL PRODUCT HAZARDS 

Senate bill.-The Senate bill required a product liability insurer or 
independent testing laboratory which obtained information that a 
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product may contain a substan~ia;l product ha~ard to repo~ that f::ct 
to its client (not to the CommiSSIOn) and to m:form the chent of Its 
obligations under the Consumer Pro~uct Safety A<:t. The Act c?r
rently requires a manufacturer, distributor, or re~aller who. obtams 
information which reasonably supports the conclusiOn that h1s or her 
product contains a substantial product h.azard to imm~diately report 
to the Commission. No part of t~e notiCe from. the msuyer or ~est 
laboratory could be admitted as evidence or used m any smt or action 
for damages. 
ll ouse amendment.-The House amendment contained no compar-

able provision. . . . 
Oonfm·ence substitute.-The Senate recedes to the pos1hon of the 

House. 
HARLEY o. STAGGERS, 

LIONEL vAN DEERLIN' 
BoB EcKHARDT, 
RALPH H. METCALF. 

Managers on the Part of the House. 
WARREN G. MAGNUSON, 
JoHN 0. PASTORE, 
vANCE HARTKE, 
PHILLIP A. HART, 
FRANK E. }loss, 

WENDELL H. FoRo, 
TED STEVENS, 
LOWELL WEICKER, 
.TAMES L. BucKLEY, 

Managers on the Part of the Senate. 
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Mr. Moss, from the Committee on Commerce, 
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REPORT 
together with 

ADDITIO~AL AND MINORITY VIEWS. 

[To accompany S. 644] 

The Committee on Commerce, to which was referred tlte bill (S. 644) 
to amend the Consumer Product Safety Act to imprqv~ the. Con
sumer Product Safety Commission, to authorize new appl:Qpriations, 
and for other purposes, having considered the same, rep'?rts favor
ably thereon with an amendment in the nature of a sub,stjtute ali.d rec-
ommends that the bill, as amended, do pass. · 

. Smu:M.ARY .AND DESCRIPTIO:-. · 

The purpose -of this legislation .is to authorize addititinai appropria
tions to illlplement ,the Consumer Product Safety .. \ct:: and.to .Wfl:ke 
certaiii changes and im_prov.eme.nts in_ .li~ht of _2 ;year.se-;&perie __ ~i .. ce.·:;:;.h1ee 
the Consumer Produ~t Safety C?mm1sswn (CPSC:)_wa~ creat~d. : . _ 

Fo:: the puq~ose ofunplemen~m~ the Co,?SlUlJ!e: Produ~tS~~ety Act, 
the bill authorizes the appropriatiOn of $o1 nnlhon for the fisca.l year 
ending !June 30, 1976; $14 million for the transitional Qll~.fJt;i; 'ending 
September 30, 1976; and $55 million for the fiscal yea1: e'ri,diljg S~pt~m-
ber30, 1917. . ._ . _ .·. . . . . . _· · · 
.. The legislation also is aesigned to clarify the jurisdidt~on:9ft4eCom
missioni11- several respects. First, it eliminates pesticides from ni~ 'Com
mission's jurisdiction under the Poison Prevention .Pa · · '·' " g Act. of 
1970. Second, it clarifies the Commi~sion's juriscHction, ·.· . . ~~i~ec;t to 
tobacco and tobacco products. It provides that the Qor.m1ii'8si9h: has no 
jurisdiction to .regulate tobacco or tobacco products. US 1l; .. ''}u1it~.rdOllS 
substance" .under the Federal Hau:rdous Substances A'~t (1.5 V.S.C. 
_126l.et. s~.J .. :F.Iowever, it· provides that theCommis8.ii:m niay.i'eguhi.te 
.tobacco and_ tob~~~P prpduct~ u.p.der the Consumer Prodnyt"'Safety Act 

(1) 
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to the e~rentthat such products. present an unreasonab~e r.i~ pf .injp.ry 
~s a source of ignition. In reg.ul:~ting tobacco and to.bacco ~roducts as 
an ignitlj)n source, the Corrumsswn may take no act1on whlCll adds to 
any health hazards posed by su?h products. · . . · 

Third, • the legislation provides that the COJ?!lllSSion, "under the 
Hazardous .Substances Act, may not ban ammun~t10n as a ha~ardous 
substance." .'l,'he Commission may, ho·w~ver, contmue to estabhsh and 
enforce such. cautionary labeling re9.~nre~ents as are necessarjl re~ 
latingto the storage of such am~11:mt1on m or around the househol~l 
an. d may regulate firea. rms ammun.Itlon to the extent th~~ such ammum
tion is defective or presents a hazard to the user by failmg to perfrm 
in a normal or reasonably foreseeable manner whe,n fired from a re-

However this amendment to the Hazardous Substances Act does 
~~~~ffect the Commission's jurisdiction to regulate fi~,works, ~nd ex
pressly provides that the term "hazardous substance shall mclude 
fireworks devices and components thereof. . . s 644 also amends the Consumer Product Safety Act to ~rovide 
that whenever the Commission submits a budget to Congress, It must 
have th~:> approval of the Commission, x:at1wr tl~al_l mere~Y. the ateproval 
of the Chairman. Additionally, the .b1ll proh1b1ts pohtlcal c earance 
by the Ext~cutive Office of the President, the Office of l'Ianagement 
and Budget, or any o~her age.ncy of th~ Federal Goyerl_lment for ~~ 
em .loyee whose principal duties would mvolve ,(1) s1gmfi.c~nt partici 

afion in th.e determination of maio! Commission po\Im~s,. or (2) 
~rvice as a Nrsonal assistant .Qr advtsel' to any Co!llffi1s.s10p,er .. Th;e 
c· ·. 'lSe ' ;®Commission would still approve the quahficatiQnS of.m~I-
va~aJ/:;noi~ted to s~ch. ~o~itio~s. Additionally, 8. the7 Co~nas~.~S may pla.ce t~-.total of lo positions m the 0:8-16, G. -1 an.· . 
categorit>s.' ; · ' b'). f 1 · ·c· · ·· ·p a· ,..4' Safety 

The bilh1so amends section 15 ( . 0 t le O?-Sumer .ro U"'y a· .• '. n 
Act to ;.lncreai;>e the likelihooiltha~ .~ substa1~t~al pro4uct hazar w1 _ 
come to the,attention of the Commission. Th~ b1ll reqmres that !1-.. pro.d 
uct liability insurer or an ind~pend~nt testmg labor!'l'tqry ;vhich dis
covers a spbst.antial product )lazard tp. the. course. o~ 1ts lmsn:ess !DU~t 
report that. finding to its insured ~r its. client an~ ~n£orm ?i!ll of,h~s 
obliga.ii(7 . jf any, ~der th~ law: So a~ ppt. to liDpalr .an J.!lSUret: ~ 
ability t~f~Jid his msured ~ pnvate .ht1ga~1on, the !egtslatl.o~ prhc: 
vid · tlut~,n(t.part ofanynoh~ stJ.bm.J,tted 1~ complu~.ncew1~n t 1s 
pro~Wonsh&ll be admitted as ev:~,dence or used m any smt or actwn .for 

da;;:hfi:; ; 'l.ation clarifies section 7. of ~he. Consumer Pr<>.~uc~. S~fety 
Act ~~th'i!gard to :tJle options.are availa~le to t~e CommiSSion lf.l!'n 
offeror whO~ oll'et: 1s accepted IS not mak1?-g satis~actorh PI'?gress m 
tho dcvel'op1rumt of th~ standard .. The sec.t10n prov1desdt at,.w :;yh 1~ case the:.Com,mission Itself may ~evelop th~ stand.ar or, m . e,a 
tern~tive. · col\t:fact with third parties for su~h qevelopment. . . , s. 644;'~1so amends the Consumer Product Safety Act by ~~signat
ing certail! acts as "prohib~ted. acts.:'. TJ:ose .are as ~o~lows be] ust,. thd 
failure or refusal to estf.!,bhsh ~r mamtam records as may . , reqm;e _ 
by the Commission under. sect10n 15 of.th~. ~ct. Second, th~ ~anu,, ac 
ture for Sa.Ie,- 'offer fQr sale, distributiOn m commerce, or lll_lporth
tion into the 'United States o£ any consumer product whiCh .t e 
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Commission has declared to contain .a substantial product hazard or 
that has be,en refuseu admission into' the customs territory of the 
United States pursuant to section 17 of the Act .. Third, the failure to 
comply with any rule establi_shed under seetlon.13·requir:ing that the 
Commission be supplied with prior -notice before the introonction of 
new ((orisumer products into commerce. Fourth, the failure to co:inply 
wi~h any rule ~r~mulgated by the 9ommission under section 27 {e) .re
ljltmg to prov1dmg consumers w1th performance or technical data 
about consumer products. Fifth, with the amendment to section 15 (b) 
of the A?t <?~nta!ned in S. 64~, · relating to the responsibilities of a 
product liability msurer o:r an mdependent test laboratory, the fai1ure 
of such in~1~rer or laboratory to meet its obligations imposed by that 
new. provisiOn. · · 

Additionally, the bill gives the Commission jurisdiction to restrain 
any perso~ from .distributing i11 co~erce a product which. contains 
a substantial product hazard. or wh1ch has been refused admission 
into the custom~ ~er!itory of the Unite<\;States. Lik.ewise, the bill would 
all<'>w. the Comm1ss~on to seek ·a courl ~rder !<J. seize a .product which 
contams a substant1al product hazard or whiCh has been refused ad
mission into. the customs territory of the United States. This legisla~ 
tion also would allow the Commission, when it has reason to believe 
!hat~ pr~du?t contains a substa;ntial pr9duct hazard and thatenjoin
mg d1stributwn of the product IS necessary to protect the public from 
substantial risk of injury, to bring suit in a district court ofthe United 
~tatesto enj_oin_ the distrib;u~ion of such _P,r~uct. Upon a proper show
mg that, weighing the eqmtles and consider;mg the Commission's like
lihood of ultiJ?ate succE~SS, such action .would be in the public interest, 
and after not1ce to the defendant, the court would be empowered to 
issue a preliminary injunction without bond. . . . ·•• .. ·. · .. ·· · 

The .. bi. H.a;lso.· ~.tab.· lishes a .n .. ·ew .relati.o.·n· shi. p b.etween .th~ ... c .... ~. ~m··.iss. io .. n and the Department of Jushce. \Vheneverthe·CommlSSion mtelids to 
initiate, prosecute,. defend o~ app!'lal any court action f6t ili~ 'pufpose 
of enforcing Iarvs subject to its juriSdiction, or wlien the Commission 
seeks to enforCQ an 01·d~ror subpoena of the Con:imis;sioil:, it must re
quest !epte8enta~ion from'the Attorney Qene~al. If;'!iftl}r 41Hln.ys,.the 
~tto'nleY General; :fai~ toindicate tha~ }le, will ie'pr~ut.:tije•Crlnunis~ 
sion,. SJ.lC~ ,repre&.tnt!Ltlon 1Ilay be m~de ~y attorne . . , ·' ' he 
Ccm,lrnl~s10n. 'J'he bill further· prov1des'that the Com . . be 
represented· by· attorneys· designated by the' Commi~~ioW1td"restrtii'll 
anY. :v:iolatioi1 of the "prohibited acts" enumerated in section l:~ , 
Ac~, or t(:). restra:ip. any pel'Son :from distri~tttihg hi: .c<i~f~ 'aY: . . 
lJC~~v~ic}.l .x 1) f§t,ilsto C:Onit?IY with a 'pt?~htit stt:fetJ:rlile?(~). 1,~6riMins 
a $11:9s~antml p~Oduct naza:r<l, or {3 )has been· den1~ l entry 1rlto the 
cu.St;ofttsJ:etritqtyofth~ tJ;:Q.ited StatesY< .. · · ' > '' ''

1
'' "' , ;: • · .· : 

T. he .. bi. ·11· .. a ...... ls·o··m· o.~ ... ifi., e ..... sth. ,¢ :r:.el .. a· tlo. n. s.hi.p·.be~. wee.;n ··. th. ~ A. '¢1:s.·w.h!c}l were transfe:r:reil; to the Con).rplSSl()P. {the Fede;ral Ha.zardtms Substances 

~~~,I!h~a~A~~ol~1fe;J~~~~.~~~~!~~·~~n~t~ .. s~~~~!;~li;~!i~: 
latH>n p:rov1de,;:;· .. tflat a t·1sk :Qf mJui'y · assocmted with a yonsuri:ier 
ptoauct wJiich' til~;ty 'be 'regu'laied by the' Chmmi8sion.und'~r' one. of the 
tr!}hsi~rr0d acts,I}l~J:. ~n~tf:l~tf.beregulatedund.er:t¥e:;p'rovi~iorls 'of.t.he 
Consumer Product· barety :Act 11pon a determmatwn by the'C'ommis
sion that such action is in the public interest. 
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· ·Finally, this legislation addresses the q1iestion of the preemptive ef
fect <>f Federal sa.fety standards. For the first time, it would provi(le a 
uniform Federal preemption clause for the Federal Hazardous Sub
stances Act, the Flamlliable Fabrics Act, and the Consumer Product 
Safety Act. The general rule would be that, if the Consumer Product 
Safety Commis:>ion ~as in ~:tiect a ~~rement f-or a p_roduct estab
lished to deal with a l'lsk of Illness or InJUry associated w1th that prod
uct, no State or political subdivision may establish or continue in ef
fect a requirement applicable to that product and designed to deal with · 
the same risk of illness or injury unless it is identical to the Federal 
requirement. The exception to this general rule is that a State may 
maintain such a requirement if (a) compliance with the requirement 
would not cause the product t() be in violation of the Federal standard; 
and (b) the State or local requirement provides a significantly higher 
degree of protection than the Federal requirement and it does not 
place a~ undue burden upon t~e manufactur~ or ?istribut:ion of prod
nets in mt~rstate commerce. Fmally, the legislatiOn provides that the 
Federal Government or a State or local government may establish or 
continue in effect, for its own u8e, a requirement not identical with the 
Federal requirement if it provides a higher degree of protection than 
the Federal requirement. 

. BACKGROUND AND NEED 
' ' ' '. : . 

·· In October 1972, Congress created the Consumer Product Safety 
Commission in response to a 2-year study which disclosed that each 
year 20; minion Americans are injured in the home as a result of 
incidents ~onnected with consumer products. The annual cost to the 
Nation of product-related injuries was found to be in excess of $6.5 
billioi1. 'JJhe Consumer Product Safety Commission has no\\'lllbeen· in 
existence for over: 2 years and these amendments to the Act represent 
the result of"a :comprehensive review by the Committee to determine 
where the Cbmmission's authority needs strengthening or clarification. 

Autlw,rizatfo:n .. . 
' The Committee cor~ducted comprehensive oversight hearings into 

the implm:uimtation of the Consumer Product Safety Act as we!l as 
legislative h~ariu.gs on S. 6'1:4_. In 5 ~ays of hearinf5s, .the C?mrrnttee 
received testimony from a variety of mterested parties mcludmg trade 
associati()ns, consumer groups, lobbying organizations, manufacturers, 
national retailers, independent testing laboratories, and the Consumer 
Product Safety Commission itself. Almost every aspect of the Com
:r;nission's activities and responsibilities were revtewed in detail. · 

The Committee action provides an authorization for appropriations 
for the next 2 years and the fiscal year transitional quarter, The 2-
year period was eh?sen because i~ is a long enough period of Fime to 
allow the CommissiOn to engage m long-term program plannmg but 
it will enable the Committee, when considering future authorizations 
for appropriations, to assess thoroughly the Commission's perform
ance. 
J U1'i8diotion 

The iegislation clarifies the Commission's jurisdiction in several 
areas. First, it eliminates pesticides from the Commission's jurisdic-
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tion under the Poison Prevention Packagino- Act of 1970. Enactment 
o£ the Federal E.nvironmental Pesti_cide Cotrtrol Acto£ ~972, in effect, 
ena~l~s the Env1ronmen~al Protectwn Agency to enforce adeguately 
pest.Icide-re1at~d packagmg s~al)dards. for the purpose of child pro
tection. Thus, It '!"Ol!ld have been duplicative for the Consumer Prod
uct, Safety Com_,missH.m to maintain this jurisdiction. 

~econd, the. Com1!nttee Yoted to amend the Federal Hazardous Sub
stances Act to pr·o,:Ide that the term ''hazardous substance'' as nse<l in 
that Act (loe~ n?t mclude "tobacco products." The Ameriean Public 
He~I~h Assoe1abon a:1d Consumer Subcommittee Chairman Moss had 
pebti?ned the Commission to ban all cigarett€s which emitted tar resi
(~~Ies m exces? of 21 m~. ~he. C?mmission .denied the petition on the 
P ou~1d that It had no JUrisdiCtiOn to consider such a petition under 
t~1e Federal Hazardous i?ub~tnnces Act. The petitioners appealed the 
~·ase, and the: F~d~ra~ District Judge ruled that the Commission did 
lll ~a?t have JUrisrh?tiOn nnder that Act and ordered it to consider the 
J~etltwn on the ments. This legislation amends the Federal Hazardous 
Substances Act to reflect Congress' intent that "tobacco and tobacco 
products'' may not be considered "hazardous substances under the 
Hazardous Substanct>s Act. 

Tl:e Committee's act.ion should not be interpreted as reflecting any 
new Judgment on smokmg and health. L 

The Committee actiou in clarifying the Congressional intent to re
move tobacco and tobacco products from the jurisdiction of the Con
sume,r Produ~t Safety c?~nission also I:eflects the Committee's 
eoucern ~hat, If the CommiSSlon were to consider this issue, it ·would 
~xhaust .Its res~mr~es and it would be unable to address the other safetv 
Issues w1th wh1ch 1t must be concerned. "' 
":The Comm,~ttee amended the Consumer Produc!· Safety Act. to pro
nde th~t ~ ~obacco or .tobac~o product" constituted a "consumer 
pro~luc~· w1thmthe meanmg of. that ~ct. to the extent that such prod
ucts present an unreasonable nsk of l11Jury as a source of io-nition. 
Th.e Consumer Product .Safety Commission is currentlv considerin,g 
safety standards addresswg.the flammability of upholstered furnitur'e 
under the Flammable Fabnes Act, pursuant to which standards for 
othet· products ~ave l'een adopted. Some have argued that it would be 
more cost-effective to regulate the source o£ ignition of furnitnr~ firf's 
~'ather than to regula~e. the construction standards for the furniture 
Itf';e.lf. They lu~ve petitioned the Commission to take this approach, 
':·Inch was d.emed on a 4-0 v:o~e on the ground that it had no jurisdie: 
t10n to .e<:>nsider such a petition under the Flammable Fabrics Act. 
The petitioners have ~ppealed the case. It is contended that this anu:md
ment w~uld be particularly appropriate in view of the fact that a 
prospective furmt~Ire flammability standard would do little to protect 
fn.rn.Iture already m.the home. This amendment would allow the Com
rrnssiOn to assess winch approach V.·ould be the most cost effective and 
best prot~ct consume1:s from the hazard of furniture fires. vVe do not, 
however, mtend by tlus amendment to delay the adoption of flammable 
s~andarc~s under the Flammable Fabrics Act. That activity should con
tmne ummpeded. 

'~'he legislation provides for a limitation on the Commission's reO'u
latiOn of tobacco and tobacco products as an ignition source. The C~m-
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mission may not, by its action. add to any health haz~r~ posed' by such 
products. It would make little sense for the CommiSSion, on. th~ .one 
hand to regulate tobacco and tobacco prod~cts.as a sop_rce,of Ign.Itlon, 
whild, at the same time increase tar and mcotu~e C?~tent. If, for ex
ample. regulation of cigarettes. as a source of tgmtiO~ would, result 
in the increase of the ''tar" and nicotine ·content of cigarettes, such 
reP"Jllat1ons would not be permitted under the ame~1d!fle~t.. . . . 

Finally, the Commit~~ action cl~rifies the CommissiOns JUrisdiction 
with respect to amm~111~10n. A Chicago-based hand~n controJ, grou? 
petitioned the Commission to ban handgun amm!1mhon as a hazat
dous substance" under the Federal H.azardous S1~bstances Act. The 
Commission denied the 'Petition, argumg that to Impose ,su?h .a ban 
would have the effect of banning firearms--a matter not w1thm the 
Commission's jurisdiction. The. decision was a~pe.aled an~ the Fede_ral 
district court reasoned that, smce the CommiSSion '!-dm1tted hay~ng 
jurisdictio~ over handgun ammunition, it must consider the petition 
on the mer1ts. . · h · 

The Committee's action makes clear that, except as ot erw1s~ p;:-o
vided in the amendment, the Consumer Product Safety C9mm1ssion 
has no jurisdiction under the Federal Hazardous Substance~ Act t~ 
restrict the manufacture or sale of firearms, firearms ammumhon, 01 

components of firea1:m~ am~m~iti?n·. Ho':ever, the amendment .does 
not affect the Comm1sswn's JUrisdiCtiOn with r~s~ect to firewor~s d~
vices or components of.fireworks- the CommiSSIOn would mamtam 
the authority it has always }].ad !~regulate these pr~d~cts, ~de_r t~1e 
Hazardous Substances Act. Add1tlo~ally, the C~mmiSSIOn s JUriSdic
tion under 'that Act to require cautiOnary labehng n~essa:t:y t<? the 
storage of such ammunition in or aroun~ the ~ousehold IS mamta1!1ed. 
These- regulations were. originally pubhshed. m the F~deral Register 
011 December 15, 1961 and the labeling reqmrements mclude (1) the 
common or usmtl na~e of the ammunition in the conta!ner; ,\2) t~e 
statement "'Warning - Keep Out of the Reach of Chil~ren · or Its 
practical equivalent· and (3) the name and place of busmess of the 
manufacturer, packe~, or seller or distributor. 

The amendment also retains jurisdiction f~r. the Co!lSUJ?le~ Pr~~uct 
Safety Commission to ban firearms !lmmumhon whiCh 1s. 1dent1fied 
bv manufacturer, caliber, load, qu.a~tlty and m~nufacturer·s lot num
ber to the extent that such ammumtion1s ~efechve and presents a haz
ard to the user by failing to perform m a norm~l or !easo~ably 
foreseeable manner when fired from a firearm. By mcludmg such .a 
provision, the Committee seeks to protect users of firearms am!lluni
tion from unintended hazards presented because of a defect m the 
way in which the ammunition. was J?lam;tfactured, the compone_nts of 
the ammunition, or the way m winch It was packaged or sh1pped. 
It is in the interest of the public health and safety t? h.ave a ~ederal 
agency such as the Consum~r Product .~afe~y Comm1ss10n w~1~h ca~1 
act. to ensure that such defective ammumtwn IS recovered exped1twusl;y. 
Per·sonnel 

The amendments relating to the hiri:r:g: of .Cm!1mission ~mp~oyees 
whose principal duties will involve partiCipatiOn m ~etermmat10~1 of 
major Commission policies or serve as a personal assistant to a Com-
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missioner are designed to resolve the ongoing dispute between the Con
sumerProduct Safetv Commission and the Civil Ser-trice·Boinmission. 
On April 3 and '11, "1974, the Senate Commerce Committee and the 
Senate Government Operations Committee held joint hearings on the 
inability of the Consumer Product Safety Commission to obtain Civil 
Service Commission approval o:f CPSC non-career executive appoint
ment positions (NEA). Until recently, Civil Service CommissiOn ap
proval was never obtained because of the Consumer Product Safety 
Commission's refusal to submit the nnmes of their nominees ·to the 
White House for political clea:~n~ ';l'his refusal was based on the 
theory that the Commissioil,·tts ail inaependent regulatory agency and 
an arm of Congress, need not seekexecutive branch political clearance 
of its personnel in policymaking positions. 

These amendments would allow the Commission to designate up to 
25 positions as "non-career'' positions. Such positions could include, 
for example, the Executive Director, the General Counsel, the Director 
of Congressional Relations and the Director of Compliance.; Ap}i)Oint
ments to, ·and . removals from, these positions shall be made by the 
Chairman, subject to the approval of the Commission (except those 
appointments and removals involving service as a personal assistant 
or .as an adviser to the Chairman or another Commissione:r). ~o ap
POI,ntments or removals :from ~hese non•eareer posi~ions nu1,y be s~bject 
to the approval by the Executive Office of the President or the Office of 
:Management and Budget, or. any officer thereof, or by any office ·or 
agency of the .Federal Government other than the Consumer Product 
Safety Commission and except as provided in section 3324 of Title 5, 
UnitedStates Code. That section requires the Civil Service Commis
sion to approve the qualifications of an appointee to a GS-16,GS-17 
and GS'-'-18 position. The section also' ensures that, in addition to auv 
position that the Commission is authorized to have under sectioi1 
5l08(a) of Titl.e.5, T~nitedSt11:tes Code, the Commission may place 
a total of 15 positions m categories GS-'-16, G,S.:.17 and GS-18. · · · 
Substanticil ProdWJt l/~zard ldent{/(CJati~n . . .. . . , . . 
. One of t~e m~st impo~tant safeguards for the public are the provi

~l0ns. con~med In the Consumer Produ~t Safety Act .r13lating to. the 
1dent1ficatwn and remedy. of consumer, ,pmducts, which are found. to 
contain a substantial product hazard, A s1.1hstantial product hazard is 
defined to mean a failure to comply with an ·applicable c:onsumer 
product safety rule which poses a substantial risk of. injurv to the 
public qr a.prog.uct defe?t which creates a substantial risk.o'f injury 
to the pubhc.· ''bnder section 15 of the Act, whenever a manufacturer, 
distributoT or retail~r which obtains infor~ation. which reasonably 
supports the conclusiOn that a product contallls a defect which could 
create a substantial product hazard is obligated to report that conclu
sion.to.the Commission., 

In ·order,· to facil~tate ~he !dentification of potential substantial 
product hazards, th1s Jeg1sJatwn. would· require a product liability 
1~surer .or ah independent testing laboratory which obtains informa
tion winch reasonably supports the conclusion that a consumer product 
may contain such a hazard to report that :fact· to its insurer or the 
cli&r1~ on 'those behalf it ha:s tested the product. The notice must also 

S.Rept,251-75----2 
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inform the insnred or the client of his obligations, if any, under section 
15 of the Act. ·while the section is designed to increase the likelihood 
that the Commission will become aware of a substantial product 
hazard, it is not intended to shift any of the existing statutory duties 
or responsibilities in the Act from the insured or client to the insurer 
or independent testing laboratory. The Committee recognizes that a 
voluntary cooperative relationship presently exists between insureds 
and insurers and testing laboratories and clients, and this relationship 
contributes to produet safety. The Committee does not intend to inter
fere with, or. disturb, this long-standing beneficial relationship. 

In determining ·whether an independent testing laboratory or prod
net liability ins1~re~r has complied. with the _requirem_ents of this proYi
sion, the Comnusswn must examme what mformation was known by 
the laboratory or insurer at the point in time when it is being claimed 
and must find that there was sufficient information to reasonably sup
port the conclusion. th~t a pro~nct contains a substantial p_r~duct 
hazard. Before sub]ectmg an msurer or laboratory to a CIVIl or 
criminal sanction. the Commission must have actually determined a 
substantial product hazard to exist. These two provisions are designed 
to reduce "second guessing" by the Commission. 

StandaJ'd8 Development 
Section 7 of the Consumer Product Safety Aet contains a uniqne 

"offeror" procedure which provides for public participation in the 
development of consumer product safety rules. The Act current pro
vides that if the Commission accepts an offer to develop a proposed 
consumer product sa.fety rule, the Commission may not develop pro
posals for such standard or contract with third parties for such de
velopment unless the Commission determines that. no offeror whose 
offer was accepted is making satisfactory progress in the developn~ent 
of such standard. The legislation makPs clear that the CommiSSIOn, 
upon a determination that no offeror is making progr-ess in the develC!p
ment of this standard, may itself develop the st_amlard ?r. contractw1th 
third parties for such developmrnt. The Committee a!lhCipat~s t~at the 
Commission win monitor its offerors closely and Will exerciSe Its an
thority to develop the standard itse~:£ or by ~ontract where the 9om
mission determines that. the offeror IS not gomg to complete sahsfac
torilythe task for which it was selected. 

Prohibited Acts 
The legisl~tion am~nds section ~9 _of the c.~nsum~r Product Safety 

Act by makmg certam acts "proh~b1ted ac~s' . S~ct~on 16 of the Co~l
sumer Product. Safety Act authonzes the CommiSSion, by rule, tole
quire manufacturers, private labelers, or distributors. o.f consumer 
products to establish .or maintain record~ as the C<?mmiSSIOn may, ~y 
rule, reasonably reqmre for purposes of 1mplementmg the Act. ~Vlnle 
it is currently a "prohibited act" to :£ail or refuse access to or copym~. of 
records, Congress failed to make it a prohibited act to "fail ~.o establish 
or maintain records." This legislation would make such fa1lure or re
fusal to establish or maintain records a prohibited act. 

The lerrislation also makes it. a "prohibited act" to manufacture for 
sale. offe; for sale, distribute in commerce, or import into th:- United 
States any consumer product that has been declared to contam a sub-

stantial pro~uct hazard or ~hat has been refused admission into the 
c.ustoms t~rntory ?I _the Umted States. Under existing law, the basis 
fo_r refusmg ~dmisswn of such a product is that. it fails to comply 
w1_th an apph~abl~ consumer product safety rule, it has been deter
mme~ to be Immmently hazardous, or it has been determined to 
conta,m ,U; pro~11c~ defect. ~vhich .constitutes a ~ubstantial product 
haza1d. lhe exlstmg proviSIOns of the Act provide full clne process 
pro.eedures }or t~e _manu~acturer, distributor or retailer of a produf't 
;~luc~ the C_on_mnr;>swn ~hew~s to contain a ~ubstantial prodnct hazard. 
Ih_e C:ommlSSIOn IS rcqmred to hold a hearmg in accordance with the 
adJ_udiCatory provisions of section 554 of Title 5, United States Code. 
It Is only after the Commission has held such a hearin a and declared 
the product to contain such a substantial product hazar. d would it be a 
" h"b"t d " pro I 1 e act to manufacture, offer for sale, sell, distribute or im-
port that product. 

The legislation als_o makes it a prohibited act to fai1to comply with 
any n~le under sectiO~l ~3 of the Act ( 15 U.~.C. 2062). Section 13 
authorizes ·the Co_mmlSSion by rule, to prescnbe procedures for the 
purpose of ensurmg that the manufacturer of any new consumer 
p~o~uct furnishes notice and a description of such product to the C'om
miSSI_OJ~ before its di~tribution in commerce. Similarly, it would be a 
proh1b1t~d act to fa1~ to c<?mply wit]~ any rule issued under section 
27 (e) of the Act. Th1s sectwn authonzes the Commission, by rule, to 
re9u~re any manufacturer of consumer prodncts to provide to the Com
l~llSSion such. performance a~d technical data related to safety per
form~nce ''~hi~h may be reqmred to carry out the pluposes o:£ the Act. 
The CommissiOn may a~so, by rule, require that notice be given of snch 
performa~ce and t~chmcal. data to first purchasers. If the Commission 
IS to obta1~ compliance with the rule~ which it promulgates, it must 
ha\·e meanmgful enforcement authority. 
Enforcement 

The hill also refine~ t~e enforcement authority of the Consr!mer 
Product. Safety CmnmlSSJOll under the Consumer Product Safety Act. 
Under e~isting ]~w, t~1e United ~tates district courts have jurisdiction 
to restram 3.:ny nolatwn of ~ectwn_19 _of t~e ;\ct ("Prohibited Acts") 
or ~o restram any person. from distnbutmg m commerce a product 
which does not. comply with a consumer product safety rule: These 
ame_nc~ments wr;mlc~ expand that injunctive authority to include re
strammg the distnbntiOn of a product which contains a substantial 
pro~uct hazard or which has been refused admission into the customs 
te~·ntory o_f the United States. Similarly, the Act currently allows a 
smzure action where a consumer product :fails to conform to an appli
cable c?nsumer product s~fety rule. This legislation would expand that 
authonty to allow for seizure where a product contains a substantial 
product hazard or has been refused admission into the customs terri
tory of the United States. 

Th~. Act currently requires that, before a product can be declared to 
cont.am a substantial product hazard or before it cnn be refused admis
sion into the cns~oms t~rritory of the United States, a hearing must be 
afforded complymg \nth the requirements of section 554 of Title 5 
United States Code. This section is designed to 11fford the same protec~ 
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tion to consumers from products containing ~ubsta.ntial product.haz
ards as is currently provided for products which fail to comply with a 
federal product safety rule. · . ·· . d . · 

The hearing which must be held by ~he Commis~wn to etermme 
whether a substantial product hazard ex~sts ca.n, at times, be a length.Y 
proceeding. In order to protect the pubhc du:m,g the penden.cy of .th~s 
proceeding, the bi:ll would allow the Commission to seek a .prelimi
nary injunction in the district court when the court determmes J~at 
enjoining. the. distribution in commerce of the prod~ct pen mg 
completion of the hearing is necessary to prot~ct the pubhc. fr?m sub
stantial risk of injury. Upon a .proper sho:wmg that, we1g~mg .~he 
equities. and considering the likehhood of ulti~ate success, such actwn 
would be in the public interest, and after ~ot~ce to ~h~ def~nda~t, the 
cburt would be empowered to grant the prehmmary InJUnctiOn without 

~oTtis provi~ion' is modeled afte~ a similar provi.si?n containced in the 
Feder_ al Trade Commission improvements prOVJSlO~S ?f 't~e Ala~ka 
Pipeline Act ( 15 U.S, C. 53 (b). In that Act, the FTC 1s g1ven autho~1ty 
to seek preliminary injunctions when the ~TG has reaso~ Jo. be~wve 
that any person is violating or is about' to :VIOlate any prOVISIOn?~ ~aW 
enforced by the Federal Trade Commission. The ar~u~en~ for Slmllar 
authority for the Consumer Prbduct Safety Cm~miSSion IS even more 
compelling since the health ;tnd safety of. American consumers are at 
a.• \ • 

rssue. · · . · h' b · th C · · This 'le!rislation defines a ne\'V relations ·1p etweeh · e. · onsumer 
Product Safety Commissiori;; and the .Departmen~ · o~ ·J ustlCe. It P_ro
Yides that if~the Consumer Product Safety CommiSSIOn seeks to brmg 
an action to enforce the Act, it must first request the Attorney General 
to represent the Commission in cou:t .. If, after 45 days, the Attorney 
General £ails' to notify the- Commission t~at he will represent the 
Commission, the Commission ~ay designate Its_o":'n.attorney~ for such 
purpose."The\bil~ woul;d also allow the Commission to go directly to 
court:for il'!:j unctlVe, r~hef. · . . . · . . . . , 

. This 45~day proviswn has severa~ benefit;s. Unhke the Comm1sswn s 
proposed legislation (S. 1000) whiCh wou_ld hav~ ~llowe.dthe Com
mission to go directly to court, under th1s. p:ov1~1on, the. Attor;ney 
General could choose to represent the Comm1sswn. I~ the court a,etwn. 
It also proVides the flexibility to allow the CommiSSIO~ to go t? co~rt 
on its QWn behalf if the AttOTney General. for examl?le, 1s ex.penencwg 
a particularly heavy caseloa~ 3;nd is lll?-able t? dediCate the. Tesources 
necessary to bring the Commission's·actwn. ·W1th t~1e authonty for the 
Com:wission.. to designate its own attorn_eys to go mto cou~·t,, a11 ~v~n~ 
handed and consistent enforcement pohcy for. the Commisswn. 1s as
Sl;[red. Finally, it p~ovides a rnor~ .efficient enforcement program be
cause ~he. ag~~cy· w1th. the .expert1se-:'the Consum~r Produet Sa~~ty 
CommisSIOib-lS authonzed to present 1ts own case rather th!l-n :rel)mg 
on :the Justi:ce Department attorneys who may_ n?t be as mtimately 
familiar with the Commil;;sion's cas~ ~s the Co~m1ss~on's _ow~ attorn~ys. 

Jt,should be noted that the prov~swns contamed m. th1s bill allowmg 
the, Commission to represent itself-In court are not muque. For example 
the Magnuson~Moss FTC/Warranty Act (P.L: 93-637) allows the 
Federal Trade Commission to go into court on Its own behalf. 

11 

Relationsh-ip Between Oons'I1!1'Mr Product Safety Act and the Trans-
ferred Acts · 

The amendment to section 30( d) of the Consumer Product Safety 
Act would afford the Commission greater flexibility in its regulatory 
activities. In addition to the Consumer Product Safety Act, the Com
mission is responsible for implementing the Federal Hazardous Sub
stances Act, the Poison Prevention Packaging Act; and the Flammable 
Fabrics Act. These Acts were transferred to the Commission when it 
was established in October 1972. The bill would allow products which 
may be regulated by the Commission under one o£ the transferred Acts 
to be regulated instead under the provisions of the Consumer Product 
Safety Act upon a determination by the Commission that such action 
is in the public interest. 

In some circumstances, the Consumer Product Safety Act may pro
vide a more preferable regulatory scheme. For example, that Act con
tains the section 7 "offeror" procedures which assure industry partici· 
pation in the development of standards. Likewise, the Consumer Prod
uct Safety Act contains a broader provision on standing to challenge 
product safety rules and a prohibition against stockpiling noncomply
ing products before a standard becomes effective. 
Preemption 

The final issue addressed by the Committee in the bill concerns the 
preemptive effect of standards or regulations promulgated under the 
Federal Hazardous Substances Act, the Flammable Fabrics Act, and 
the Consumer Product Safety Act. 

With respect to the Flammable Fabrics Act, the Committee action 
repeals the preemption provision contained in the 1967. amendments 
because of the uncertainties which it has created. Section 16 of the 
Flammable Fabrics Act currently provides that "This Act is intended 
to supersede any law of any State or political subdivision thereof in
consistent with its provisions." The term "inconsistent" has been given 
varying interpretations by legal authorities and this legislation is 
intended to resolve any ambiguity in the preemptive effect of the 
Federal flammability standards. 
~ith regard to tli~ Federal Ha~ardous Substa.nces Act, that legis

latiOn does not contam a preemptiOn clause applicable to regulations 
used to determine when a hazardous substance or article shall be a 
banned hazardous substance or article. While the promulgation of 
such standards under the Hazardous Substances Act. will assist manu
facturers in complying with the Act and will assist the Commission in 
enforcing its provisions, the Committee action will clarify the pre
emptive effect of these regulations. 

'l'he Consumer Product Safety Commission has promulgated stand
ards applicable to bicycles under the Hazardous Substances Act. Sev
eral States hav~ a~so adopted safety regulations applicable to bicycles 
t~at are sold w1thm the ~tate. In some cases, those standards are iden
tiCal t? the .F~deral reqmrements. How~ver, others would require non
compliance w1th the Federal standard m order to comply with a State 
standard. Still others, while not inconsistent with the Federal stand
ard, address the same risk of injury but offer a different safety solution 
than the Federal requirement. In some cases, this may burden manu-
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factmers in complying with both Federal and State standards to meet 
the same probl~m, providing little additional safety benefit and adding 
to the cost for the ultimate consumer. These amendments would specify 
when a State or political stibdivision may maintain its own standards 
when Federal standards are in effect. 

The preemption scheme adopted for all three Acts would be as fol
lmYs: First, if the Constimer Product Safety Commission has in effect 
a requirernent established to alleviate a risk' of illness or injury associ~ 
att>d with a product, no State or political subdivision may establish or 
continue in effect a requirement designed to alleviate the same Tisk of 
illness or injury unless such requirement is identical to the· Federal 
requirelnent. ~eeond, the provision allows the Federal Government or 
the gover:nmei~t of tlH~ S~ate.or political subdiv~ion the~o.f to est~blish 
and continue ·m eflect fm' zts men use a reqmrem~nt If It provrdes .a 
Jrig:herdegree of pt:oteetion than the Federa:,I reqmrer~ent.~ Th~se ~rr
teria would be apphcnble, for example, to a State hospital, mstltutiOn, 
<W old ao:e facility. Third. upon the application of a State or political 
subdh~is'iort the (;onsumer Product Safety Commission may, by rule 
promulgated after notice and opporttmity for oml1Jresentation of 
views allows that State or political subdivision to continue in effect its 
own requirement if (1) compliance with the State or local re~pdrement 
would not cause the product to be in violation of the Federal require
ment; tri1d (2) the State or local requirement pro-:ides.a signifi_cantly 
higlH~r degrt>e of protection .than the Federal reqmremet_tt a!J.d 1~ does 
not place uri undue burden upon the manufacture or d1stnbut10n of 
products in interstate commerce. · · 

This P,reemP.tion scheme is cl~signed to meet the c~~peting interests 
of those ,flm vJe\v Federal reqmrements as merely mm1mum standards 
and those who would op~ for. uniform national requireme!lts. ;Fo_rthose 
who adopt the former new, It would allow a State to mamtam Its own 

· requirerilent as long as that requirement will have the effect of protcct
i.ng cons~ririi'\\S to a ~i~nificant}Y. higher ~eg~ee than the protecti<m £rom 
the st)eeifiG l'Isk of Illness or lnJury which IS addressed by the Federal 
rPip1itement. Thus. for' example, if both the Federal Government and a 
State aqvernment "·ere to adopt a standard for rear reflectors for 
bieycl~, in order for the State to .m~inta.in its s~andard_in effect, it 
would have. to prove to the Comtmsswn, 111der aha, that Its standard 
provid(>S a significantly higher degree of protection than the Federal 
standard. Othei,dse, the State standard would be preempted. 

Another example relates to fireworks devices. Many S~ates ha-:e 
banned' the distribution, sale or possession of fireworks devices to pn
vate citizens. The Consumer Product Safety Commission is curre~tly 
considering a regulation under the. ~az~rdous Su?stanc~s Act relatmg 
to firewol;ks devices. If the Comm1sswn's regulatJOn ultimately allows 
the distribution of sdme types of fire>yorks, a State wou~d J:ave the 
burden of showing that its ban provides consumers a s1gmficantly 
highe'J' degree of protection than the Federalrequi.rement which allows 
the distrilmtion af some fireworks. 

In additim1 to the level of protection factor, the Committee is acutely 
aware of the potential for increased costs to consumers and bur~en C?ll 
manufacturers that could l'esult when ~tates are allowed to mamtam 
diti'erc>nt standanls owr and above the uniform Federal standard. It is 
for this reason that the preemption dause contained in these amend-
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ments requires that th~ St~tte ~tandard 110t place an undue burden upon 
nl.e manuf~ct~ue or chstnb~lhon .of products in interstate commerce. 
I :w Commrsswn, themfore, m rulmg on t.he preemptive effect of a Fed
c!,ti ~tand~rd,_J~ust. balance !he prote:ctJve benefits derived from the 
l"itatP; s mamtammg Its ow11 standards against the burden that standard 
may Impose upon the m!l'nufaeture or distribution o£ products in inter
~t~~e commerce. In t~1s context, such fa::.tors,, among others, as in
~te<tsed cost of the _product a~1d comrleX:xty ?f the required changes 
m the manufacturCI.s production or chstl'lbutwn svstem would consti-
tnte a burden. · v 

.In c;hoosing .the phra~e ·~undue burden upon the manufac.ture.or dis
~nbut~on of prodt!cts m .mt,erstatE> commerce"' it is the Committec~s 
I~ltentwn to establish a standard different· from the o-eneral constitu
tiOnal test of. the com~erce clause. The "burden" ref~rred to in these 
n~ne~<lm~nts IS. that wluch falls up~m tl.1e ~nanufacturing process or ti1e 
~lJ~tribution ~ystem for goods movmg m mterstate cominerce. Thus, it 
IS mtended, for example, to he c!istinguished from those cases in which 
the oo~trts have held that .cost IS not a factor in detel'Illining whether 
t!wre 1S a.h.nrden. on· cm~uner<::e. These criteria effect only· the. preem p
t~ou prons10ns ofJhe Consumer Prodl:l:Ct Safety Act, the HllZardous 
~nbstances Act and the Flmnmable Fabrics Act. , 

. SRCTlOS-BX•SECTlON' ANALYSIS 

SECTION 1. SIIOR!'r TITLE 
' ' ' . '\' 

J;he sl~ort title of this Act is tlw "Consun;ler Product Safety Commis-
81011 Improve1:0en.ts Act of 1915." . · . 

·SECTION. 2, 1\XTHQl:IZ.\TION l''OR Ai>PROI'RIATION$ 

. Sec~ion 32(a) ofthe Cons.mnerProdnct Safety Act (15 U.S.C.208l 
(a)) IS amende_d to authonze for appropriation. $51 millio1i for the 
fiscal year .ench~1g June 30, 1976; $14 minion for the transitioiutl 
qua~·ter endmg ,September ,30, 1976; and $55 million for the fi.scal vear 
endmg September30, 1077. · · • 

.SECTION 3. LUUTATIONS ON JURISDICTION 

T Section 2 ( ~) ( ~) o.f the Federal Ha~ardons Substa,nces Act (Hi 
I .S.C. 12.~1 (f) ( ~) ). Is amended to prov1de that the term "hazardous 
substance d~ms n?t mclude tobacco and tobacco products. 
" That sectwn IS f~~rther ame!J-ded by providing that the term 

hazardovs substanee" shall not. mclude any article which, if sold bv 
~he manufactur~r, producer or Importer, would be subject to the tax 
u;:.posed ~y sectiOn 4181 of th.e Internal Revenue Code (determined 
\\Jt.hou.t Jegard to any exemphe;>I~s from such tax provided by section 
41~2 OI 42¥1, or, any other prOV1Sl01~ of such Code) 01' any component 
~f any article .. 'll~us~ t>xcept as provided below, the Consumer Product 
Safety CommiSSJOn may make no ruling or order that restricts the 
manufacture or sal~ .of fi!'earm~, firearms ammunition, or components 
of fi~earms ammumtion, mcludmg black powder or gunpmvder under 
the Federal Hazardous Substances Act. ' 
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However, the term "hazardous substance" does . include ( 1) fi_re~ 
works devices and components thereof (except certam components lll· 
tilnded to be used solely for sporting, recreational, or cultural purposes 
in antique firearms); (2) firearms ammunition, to the extent that cau
~onary labeling is necessary relating to the storage o~ su~h. amm"!li
tlon in or around the household; and ( 3) firearms ammun1t10n whiCh 
is defined by manufacturer, caliber, load, quantity, and manufacturer's 
lot number to the extent that such ammunition is defective and pre
sents a hazard to the user by failing to perform in a normal or reason-
ably foreseeable manner when fired from firearms. · 

Section 2(2) of the Poison Prevention Packaging Act of 1970 (15 
U.S.C. 1471(2)) is amended by deleting from the definition of 
"household substance" the words ''an economic poison" as that term is 
defined in section 135(a) of Title 7 United States Code. . , 

Finally, section 3(a) (1) (B) of the Consumer Product Safety. Act 
(15 U.S.C. 2052(a) (1) (B)) 1S amended by providing that,the term 
'.'consumer product" does 'not include tobacco and tobacco products, 
except to the extent that such products present an unreasonable risk 
of injury as a source of ignition. No actwn taken by the Commission 
in regulating tobacco or tobacco products as an ignition source shall 
add to any,health hazard posed by such product. 

SECTION 4. BUDGET AND EMPWYEE PROVISIONS 

Subsection (a) amends section 4( f) of the Consumer Product Safety 
Act (15 U.S.C. 2053(f)) by providing that requests for estimates for 
regular, sppplemental or deficiency appropriations submitted on 
behalf of the Commission shall require the approval of the Commis-
sion before they are submitted. 

Subsection (b) amends section 4(g) of the Consumer Product 
Safety Act (15 U.S.C. 2053 (g)) by adding several new provisions. 
The Chairman; subject to ~he approval of the Commission, :may desig
nate up to 25 positions within the Commission as "non~career" posi
tions. Individuals may be appointed to these "non-career" positions 
if their princii?al duties will involve (1) significant participation in 
the determinatiOn of major Commission policies; or (2) service as a 
personal assistant or advisor to the Chairman or any other Commis
sioner. Appointments to, and removals from, such non-career posi
tions shall ,be made by the Chairman, subject to the approval of the 
Commission. Where the position involves service as a personal assist
ant or as an advisor to the Chairman or any other Commissioner1 only 
the Chairman, or that Commissioner has the authority to appomt or 
remove an individual from that position. Any such appointment or 
removal may be made without regard to any provision of Title 5 of 
the . United States Code other than section 3324 where applicable, 
governing ap,Pointments to and removal from positions in the com
petitive serviCe. No appointment or removal shall be subject to 
approval by the Executive Office of the President or the Office of 
:Management and Budget, or any officer thereof, or by any office or 
agency of the Federal Government other than the Consumer Product 
Safety Commission, except as otherwise provided. The Chairman, sub
ject to the approval of the Commission,·. may abolish a non-career 
position established under this authority. 
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Commission itself. may develop tne standard or may' contraet with 
third parties :f9r' such development. · ···· · · · ·· · · 

· sECTIOX 7. Pito:a:mrrEI> ACTS AND I<cNI;'ORc£.ME:NT 
. ' . ;; 

Subsectian . (a) amends ·section 19 (a) of the 'Colli!umer Product 
Sdety ~ct (15.U.~.C. 2068 (a)) by making iturilawftil:forany.persoli 
to '(1) faifdt refuSe to establish or inaintaitt recorCls that ma!Y be re
quired by the Commission:;; (2} mauufactme for: sale,. offer :for sale;. 
distribute in commerce, or import into the United States any consumer
product that is subject 'to an brder issued under section 15 (d) or that. 
4a,s J:!een .re:fus~~ .admi~sion iuto the _customs,. te.rrit?rY of the Unitecl 
States pursuantto sectiOn 17 ; (B) fad: t& comply ·w1th:·any; ru:le under-
13ection 13 relating f.o prior notice or description of new (!onsun'u~r prod
ucts; or: ( 4} fail to comply w~th any rule under section 27 (d). r~lating 
to providingperformancea)ldtechnilit\1 data:··' ·. ' ' ' . . . · 
. .Subsection (b) amends seetion 22 of the Act. iri several respects. 
Fil'st~ it· provides. that the. district courts of the Ullited ~ta.tes shall 
have jurisdiction to restrain any person tfrom distributing in. comnierce 
a l~ro,du,~t. that is .subject to an order issued ·lHf,<l~tsection 15 (d) :r.e
l~t~ to substantial pro4u.ct hazards ·or. th~t lias wen re:ftlse<f. adU!lS
su:m mto t}i:e cltston1sterr1toi'Y of the fTtntt?d Sta~es pursuant:to section: 
17. Second, section 22(b) is amehdE"d to provide that any consu'tnet· 
p,·Qdllet that is'snbject to ariorcle:r iss1iedmider secHonl5( d) relating 
to substantial product hltzards ol' 'that has been refused admission into. 
the .customs te1:'6tory o:f thE" l)nit~d States pursuant to sPction 17 shaH 
be l1aPl~ 'tO. .be proceed~d lig~tinst.'on libel of .info:r;mat.ion al'id cdn-, 
(lmnned in any U11ited StatM.district c~urt withinl'the jurisdiction of: 
which sucheonsu!ner product is found. •·. · · ·· ·. : · . .· · ·. · . . . ~ 
. Third, section 22 is ainend((\1 by ·adding . a new st'lbsection w hicl'k 
:provides that whenever the Coml)lissi01i. has reason to b~lieve tliat any 
person is :manufacturing; offering .f<;>r sale, selling, or distributing in: 
comnferce ot ~mp01ting any consum(n' pr'odu'ct which contain£'! a·stib.-. 
stant,iall)rod~ct ha~~rd :"'nd thtt.t ex'ljorp.ing the. distriblj.tio!l of, that 
p:rodiJ.ct .pendmg completwn of the hearmg requued by sectmn ]5 (f)' 
is.I).ecessary to pi{oteet the p1tblic :from sub13tantiaJ risk of injury, the 
Co.·m.In.is.'si!?I.l o. 1.· the Atto.rn~y·G.enera~m~y b .. ~in'g .. suit in a d.is.trict court.; 
of the Umted f3tates to enJolu the dJstr1butwn of such product. Upon. 
a pr<;;>pe[ showmg that, w~ighing t~e e9uit_ies and considering the C<{rn
~nsswn:s ?P the Attm;ney Generals hkehhood pf success, such .. ~ctwn: 
would be m the pubhc mterest, and after notlce to. the defend!}.nt, a. 
nrelh]linary injunction may be grante,d .witll;out bond. . l • 

SECTION s. LlTIG'ATION 

Subsection (a)· a1nends section 22 of the Act by no longer requiring 
the Commis~>ion to .seek the concurrence of the Attorney General .be-
fore it brings anaction :forinjunction. . · : . . · 
. Subsection (h) provides that,' whe11 the Commission seeks (1) tOt 
initinte,J)rosecute,defend or appeal any cou~'actiorrin the name o:fthe 
Commission forth~ purpose of:enfo'reing'tlle laws su.bject ·to its jui:is.:. 
diction or (2) to' enforce a snbp9ena or hrderwhicli 'it has issued, th& 
Attorney General rt1t1st notify the Con1mission witl:lii~ ~~,days of re-
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quest for repr13senta.tion thiit·lui. ill . . . . , . . 
notification is not forthcumin. gl .. fu Jepre~en .. P th~ CornmisS~?n• H suck 
made' by attorneys: designated! by\h ongmss~<_>n ;ep7esentat10n may~ . . . .. e ·Om ISSion, for that purpose.; 

SECTION . 9 JUR!SlllCTION · · · · . ' ·. • . . . , ·. .·UNDER; .CONSU:Mii;R PRODUCT SAFETY . ACT .. 

20~c(~)b)n !O(d) .odfdtht~ Co~~m~ Prod~~t Safety .Act .(15 U.S~~ 
· . . amen e . o PJ:o¥Lde that a r;~.sk o£ in· . T . ·.hi h · .. · : 

c1ated_wl_th ·a 'COnsumer product and whi' h 6UI'J ·. w c Is as&e1 Commu>~wn under the Federal Hazardo c S may e re;-nlated by. the 
Preventwn Packaging ·A-ct or the Flam u\l u;stb_ces Act, the .Potson, 
be regulated . under the p;ovisions of :h: C a ncs Apct dmay mstead 
Act upon .a .determin.at' b th C · . . onsumer ro uct Safety, 
the public interest. · : wn Y. e . ommisswn that such action is ill 

~EC'l'IO~ 10. PREEMPTION '' 

Subsection ( !l) . amends se t' · is £ h · · . . . . t 

sta~ces 'Act. (7~ Stat: 380'; l5c QS.c. {251 :o~e)db:ral H!l'zardous Sub-: 
sectiOn prpvtdmg :for w·eemption of . ()' 1' • y addmg a new sub: 
Consumer ... ProduCt ·sa·fatv Com ; ... reeu ati.ons, adopted by th.e 
h a· · · · · · ·"' .t · mlSSlOU used to d te • · · 

azar. ous S'\lbst:ance or. article shall h . b . e rmme when ll 
~r article.:. 'Yben such a regulation is e ado a~de~ h~zafdo;us suq~tanc~ 
I1lness or lnJ!Iry. associated with a 1 " . ~dp o ea with a .t.:Isk of 
State or ;political subdivision ther~~t:U ous. s~~~ahce or art!cle, n& 
effect a ~egul~tipn apJ?licabie to su~h i;' e.s a. IS o~ contln~e hi 
to ~eal )Ylt.h.t}i~.same.riS:I;r of· illness or i s;t stance or article d_esigned 
IS IdentlGal·to the requirement cstablisl~dr?~ uhless sue~ reqmre~ent' 
The ~~era1Go1l:erruuent and t~ over . } t e Federal regul8;tion" 
subdiVlSlon ther~q:fmay establish gaud nm~!lt.of ,the State or political 
use, a. • Feq,nirement. applicable to a. h . cop mue m effect, :for it~ O\VJ\ 
suc!t _reqm~ement ha!? been est!\blish dztt:Q.ous S";lbstance .or art~cl~ if 
or l~Jlil'Y aSs?Ciated. with such a subse to deal. 'W_lth the risk of tllnes~ 
reqmrement IS not identical to the r ta~ce or ttr~ICle, even tho.ugh such 
l<_>cal r~quirement provideS a hi h:;udeement 1fthe Fe4eral, State. 0~ 
r1sk of Illness or injury than the F~ 1 gre~ . of protectiOn. from the 

Upon application .of a State or era .r~qmremel?-t·. . ·' 
Consumer Product Safety·· C · ... p~htical .subp.Iv1s10n thereof the 

ft t
. . omm1ss1on may· by I 1 ' ~ er no 1ce. a._nd opportunity .. for• ora. 1 . . ' . ru e .Promu gated 

State or J?Ohtlcal subdivision thereof topl~esen~atlon o~·views, allow a 
ment designe4, to deal with risk of • ave m. e~eet Its 0'~n require: 
a. hazardous substance i:f. (a). compliillness .~h !~Jury a~oc1ated witlt 
not cause the hazardous substan tanh:~~ ,"'4le ·~equtrement would 
requi.rement; and (b) the State ~~ .() ; . In VIOla~l~n. o:f the Fede:ual 
provi_des a significantly hjrrher d pohtical sub4IVIS1on requirement 
such tllness or injury than the Fedgrei of· P.rotectibn froin the .risk of 
~n. undue burden ·on the man :f era requue~~t a~d does not place 
m mtersta,te commerce. " . u actme or distnbutiOn o:f products 

Subsectwn (b) amends R t' 16 f · · .· · · · · 
(15 U.S.C. 1203) to provid;f~ Ion ° t~e Flam}~able Fabrics Act. 
p~oposed :for the Federal Hazirdf:ss~~t~on provisiOn similar to that 
:WISe provided, if a flammability• stan/ dances Act. Except as other
m effect under the Flammable <Fabrics A. tor a~y other regulation. is 
. . . . ·, .· • . · . . , , c., secho:r: 11 of Public Law 

0 ' ' • ; ' • ~ '; 
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90u-189 ( whi-eh p~ovides tb~ st~ds of fla:mmability in e~ct ~ 
DeOOttiberr 1~, 1~ shl\ll·OOl.lt:mue m effect), or a.uy .other ~gul&tto:n. m 
mpletnentation M those Acts for a. fabm; relaied material Or)lr.od~ 
net, no State or political subdiv~s}on of a State may e~tabhsh. or 
continue in eifecHts· Mm' flammability- stamiard or ~latioa agmnst 
the. same risk qf occurrence of fire with respect to which the Federal 
stn:nda:rd rn: regulwon was adopte(!'tmless the State ()r local il~mma
bility standard iS''~lm:ticalto the Federal tttandard or regnb.twn •.. 
· The Federal Gmrriment and the gove:tn:t;aent of a S~te -o_r pohti

~al subdivision thrieo:f may2 :froweVff' ~a~ltsli a~d 0011~ lll: ~ftQct, 
for its own use a :ft~nrl'll'l:'abiltty standard 1f It pro.ndee·a hie.trel" degree 
of protection frO'fll .the risk. of occurrence of ti~e ~'han the Federt~~ 
manda'td ·or re{tulatton prondes. tJ pon the &~litton <ef' a State or 
of a political :ubdivision of a State, the Consu~er Product &f~ 
Commission may, by rnle promulgated after notice. a!l~ opportumty 
for oral presentation of views, allow a State or subc;llVI~Ion thereof ~o 
Il'Wi.intain its own flammability sta.ndl.u·d or regnla!lon if {1) comv.II
ance with the requirement would not cause a :fabnc, related material 
or product to be in viol!ttion of a Fede:ra..l standard and (2). the State 
or loc. al st. andard o. r regul!ltio. n prnvi .. des a signift.cantly··· h1g .. t her. degree. 
~f protec~ion frdm the . ~Isk of QCCUrrenM of fire than the .Fiederal 
standard or otb~r regulation and does not place an undue burden upQll 
the manufacture or distri'butiou of products in interstate commerce. 
. Subsection (c) .· amends seetion 26( c). of the Consumer ProdUct 

Safety A()t (15 U.S.C. 2075(c)) by pro1t¥fmgthe same staridards f?r 
preemption o£ State standards, as IS provuied by t'hese amendments. m 
the Federal Hazardous Substances Act and ~he Flanunable Fa.hr1ca 
Act. Specifically, ~po~ application o.f .a State or polit~cal subdi~on 
th~reof~ the Commtsswn :may~ by rule, after not~c~ and opl?o.~umty 
for presentation of vie\V'S; allow the f?t~te or poht:C'al sub3'1.vlsi?n to 
maintain its own standard where (l) 1t Imposes a significantly higher 
level of performance than the Federal sta.ndard and (2) itdoes not 
place, a~t tmdue bn'tde:tt npon t~e manufacture or distributi?n of pp~d-
riets IIi Interstate comm~rce. , . . 

ClrANG;l'lS !N EXISTING LAw 

; · In contplJ.iariee. w!t'h su:bseetion (4} of Rnle XXIX of the Stand;. 
in~ R:ttles 0f tbe·SahUe, chfinges i~ ~isting law made by the.biU as 
! .. drl~d ar~ sho'nl as fdlo~ { ensting ~aw p~opo~ to. be. om,it~ed 
Js enclosed m black braclrets, new matter 1s prmted m 1tahes, e:tistmg 
Ja.w in which n0 eh:ange is praposed is shown in roman) : 

! . ' ' . 

AMENDMENTS .. TO THE OONSUMER PRODUCT SAFETY 
' A~· {15 U:S.C. 2051 E'f $EQ.), 

S:t<JCTION p QF 'J'l,IE CONSUMER .,PRQDUCT SAFETY ACi (15' t;r:!!I.C. 2052) 
' ; ' '1 ' .,, ·, 

DEFINiTIONS 

SEC. 3. (a) Forprrrposes of:tilis Act! • . · · . • 
, ·. (1) The term "OOIISUl'her product" mea:ns anv article. or com

ponent part thereof, produced or distributed • ( i) for sale to a 

consumer ~{'fr' use in .or aro~d a per:t,nanent or temporary house
hold or residence, a school,~ recrea~um.~ or otherwise, or (ii) for 
the personal·use, consumption or enJoyment of a. cQn. sumer m or 
around .a pe1~man~nt or rempor3;ry honse.hbld ·or residence, a 

· ~.hool, m recreation, or otherwiSe; but s11.ch .term does not 
mclude-

JA) any artiele which is not customarily produced or dis
tributed for sale to, or l:lSe or consumption by, or enjoyment 
o:f, a consumer, . . , 

(B) tobacco and tobacco products, emaept to the e{J)tent that 
such prod'!Mts present an unreasonable risk of inju:ry as a 
Murce of ignition: PrO'Vided, however, That no Mtion talcen 
by the Oommisswn shall add to any health hazard& posed by 
such products, 

(C) . motor vehicles or motor vehicle equipment (as defined 
by s~etions 102 ( 3) and ( 4) of theN ational T:mclfic and Motor 
Vehicle Safety Act of 1966), 

(D) [ec?~omic poi~o!ls] pesticides (as defined by the Fed
eral Inseet1c1d~i Fungteide and :R~d~tic:ide Act) 

(E) an:y artiCle which, if sold by the manu:fa~turer pro
. duc~r, or Importer, would be subject to the tax 'impos~d ·by 
se~t10n 4.181 of the Internal Revenu~ Code of 1954 (deter
~med Withm~t regard to any exemptions 'from Stich tax pro

. v1ded by sectiOn 4182 or 4221, or any other provision of such 
Code), o~ any coll?-ponent of ~ny such article, · 

(F) ~Ircra~, aircraft engmes, propellers, or appliances (as··. 
defined In section 101 of the li'ederal A 'Viation Act of 19B8) 

(G) boats which could be subjected to safety regnlatio~ 
under the Federal Boat Safety Act of 1971 ( 46 U.S.C. 1451 
et seq.) ; vessels~ and appurtena~ces to vessels (other than 
such b~ats) d whiCh coul<;I be subJected to safety regulation 
under t1tle <>~ <?f the Rev1sed Statutes or other marine safety 
statutes_ admrmst.ered by the department in which tbe Coast 
Gu~rd 1s operatmg; and equipment (including associated 
eqmpment, as defined in section 3(8) of the Federal Boat 
~afety .t\ct of 1971) to the extent that a rislr of i:njurv asso
Ciated Wit}~ t~e USe of such equipment on boats or vessels 
could be ehmmated or reduced bv actions taken under any 
statute referred to in this subparagraph 
. (H). drugs, devices, or cosmetics (as ~uch terms are defined 
m sectwns ~01 (g), (h), and (i) of the Federal Food, Drug 
and Cosmetic Act), or ' ' 

(I) food. The term "food", as used in this subparagraph 
means all "food". as defined in section 201(f) of the Federal 
Food, Drug, and Cosmetic Act, including poultry and paultry 
pr~ducts (as defu~ed in sections 4 (e) and (f) of the Poultry 
Produc~ Ins}?ection. Act), meat, meat :food products (as 
defined m section 1 (J) of the Federal Meat Inspection .Act) 
and eggs and egg;. products (as defined in section 4 of the Egg' 
Pr~ucts InspectiOn Act). 

~ee ~ect10ns ?O (d) and 31 of thi~ Act, for limitations on Commis
Sion s author1ty to regulate·c.ertam coosw:ner .nrod· uc,4-n 

(S) * * * r ~· 

I 

I 
I 
I 
' 
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· (15) The term 'product liability insurer' mea1i8 a legally con-
stituted and authorized entity that-'- · · 

(A) has entered ilf!'to a contract or agreem.ent, or .tkftt is 
otherwise legally oblzgated, to. pay or cornpensate an zn_Jur~d 
person for losses associated ~vzth a con~umer product dzstnb-
uted in cornmeree.,- or . . · . . 

(B) has insurad a manufacturer of a consumer product 
distributed in oornmerce agaiwt.risks involving such product. 

(16) The term 'independent testing laboratory' mean_s a person 
who in accordance with professional standards and obJectzve test 
protocols tests consnmer products and evaluates thern for safe~y 
and othe; characteristics, and 1.vlw is not owiwd or controlled, zn 
whole or in part, di1'ectly or indirectly, by the manufactnrer of 
sudh products. 

SECTION 4 oF THE CoNsUMER PRoDUCT SAFETY AcT 
(15 u.s.c. 2053) 

CONSUMER PRODUCT SAFETY COMMISSION 

. SEc. 4. (a) * * * . · · 1 
. (f) (1) .The Chairman of t~1e. Commisswn shall be ~he prmcipa 
es:ecutive officer of the CommiSSIOn, and he shall ex.er?Ise ~ll of ~he 
executive and administrative functions of the CommiSSIO~, mcludmg 
functions of the Commission with respect to (A) the appomtment and 
supervision of personnel employed unde;r th~ Coml?issio~ (other than 
personnel employed regularly an~ full time m the I~m~dm~ offices ~f 
·commissioners other than the Chairman), (B) the distributiOn of busi
ness among personnel ap~ointed and supe~vi~ed by the Chairman and 
among admmistrative umts of the CommiSSion, and (C) the use and 
expenditure of funds. . . . . 
: (2) In carrying out any of his functions under the provis~o.ns of this 
subsection the Chairman shall be governed by general poliCies of. the 
Commission and by such regulatory decisions, .findings, and determma-
tions as the Commission may by law be authorlzed to make. . . 

( 3.) Reqnests or estimates for regular, suppl~rn~ntal, or defia,zency 
fLPP?"opriations submitter} o_n behalf of the Comrm;zsswn shall requv:e the 
·approval of the Cornmzsswn, pursuant to sectwn 27(k) (1), prwr to 
their submission. . . 
. ( ) (1) The Chairman, subject to the approval of the Co~misswn, 
shaft appoint an Executiv~ Director, a qene~al Counsel, a D~rector of 
Engineering Sci~ces, .a Director of. Ep1demwlogy:, and a pirector of 
Information. No mdiv1dual so appomted may receive pay m excess of 
the annual rate of basic pay in effect for grade GS-18 of the General 
Schedule. 

(2) The Chairman supject to subsection (f) (2), may employ su~h 
other officers and employees. ( i_ncluding a~torneys) as are. necessary m 
the execution of the CommiSSIOn's functiOnS .. No [full~tnne] r:egular 
-officer or employee of the Commi~sion w~o was at any t1m~ durmg the 
12 months preceding the termi:r,tatwn o. f h.1s. empldyment with the. Com
mission compensated at a rat.e ln excess of the annual rate of basic pay 
in effect; for grade <;iS-14 of the Geriera1 Schedule, ~hall acc~pt employ
ment or compensati<m :from any manufacturer subJectto t~Is Act, :for a 

21 

period of 12 months after terminating employment ·with the Com-
lnission. . , . . . . ·. . 
. (3) The Chairman, subject to tlte appr()Val of the 0(J'TfJIInission, may 
designate certain positions (not to emceed 25) within·the C om~mis8ion a,s 
'nmwareer positio.w:. I ndivid.uals may. be appointed to such norwareer 
positions if their principal duties will involve- , . · , 

"(A) signific{Jjflj; partic:ipation in the deterrnmation of rnajor 
Oorp,mission policies/ or . . · . . 

" (B) servwe, (IS a person,al. asszstant or as an advzser to the 
. Chairman or ri/nyothei' Commissioner. .· 
A'ppointrnents to, a/nd'remm•al·s.from, such non.r;areer pqsitions shall be 
71~aae by the C!uLirman, subject to the approval of the Com/mission, ex
cept that appointrrwnts to, and removals fJ'om, amy such position that 
involves service as a personal assistant or as an adviser to the Chairman 
or any other Commissioner shall be made by the Cornmis8ioner con
·cerned and shall not be subject to the approval of any other Co'ltl!mis
~ioner. Any anch appointment or removal may be made without regard 
to any provision of title 5 ofthe United States Code, other than section 
..3324 thereof where applicable, governing appointments to, and re
movals from, positions zn the cornpetitive service, and shall not be sub
ject to apprm·al by the Executive Office of the President or the Office of 
Jlfanagement and Budget, or any officer thereof,· or by any office or 
c,gency of the Federal Government other than the Com;mission, except 
as otherwise· provided in this sectiiJn. The Chairman, subject to the 
.approval of the Oornmission, may abolish any particular noncareer 
position, that was designated as such under this paragraph, wpon a 
determination that siwh pasition is no 'longer needed. . · 
· " ( 4) The Chairman, subject to the approval of the Cornrnission, may 
'place a total of 15 positionr; in categories GB-16, GS-17, and GB-18, in 
ad_dition to any professional engineering position prirnarily coneerned 
wzth re8earc7i and development and professioMl positions in the physi
cal and nat1tral sciences and medicine which may be placed in these 
g;ades, and in adrjitirm to r;ny such positions that are authorized by sec
twn 51U8(a) of tztle 5, UrvttedStates Code. 
. (h)·:*** . . ' 

SEcTION 7 OF 'l'HE CoNSUMER PRoDUCT SAFETY AcT · 
. ' ; ( 1;5 u.s. c. 2056) . 

·s· ""( )*** , EO. 1, a '· . . . , 
: (e) (1) If the Commis~on has published !t no,tice of proceeding as 

provided by subsection (b) of. this s.ection and has not, within 30 days 
~fter the. date of publjcation o;f such notice, accepted an offer to de
yelop. a proposed consumer product safety standard, the Commission 
may develop a proposed consumer product safety rule and publish 
such proposed rule. . . . . 
. (2) If the Commission accepts an, offer to develop a proposed oon
~umer product s:;tfety sta:r,tda~4, the Commission may not, during the 
development penod (spe<'llfied m paragraph (3)) for such standard:-
;· (A,) publish a proposed rule applicable tp the same risk of 
· injury .assoai~ted with such,product, or . . · . 

. (B) develop proposals for such standard or contract with third 
parties for such development, unless the Commission determines 



· that ·nn t>freror wh()Se · ofl'er was accepted is making satis~~ctory 
, progress in $e development of su9h standarq. . . . . . · . · 

ln any ca;~e· iliwlijch t?~ solti. Q«e!or Whose o1fer 1s·aeoo,pt~d l!nder sub
section .· {u) (1) of t;tu:s. section.ls. the manufact)lrer, distributor, ol'" 
retailer of ·a co:llSum~r prildufJt. pr. ·.to tl~ regt~lated. by .the. con~ 
sl,Uller product safety standa:rtl,, . m.mlss10n may ind~pendently 
proceed 'to de'1>'elop proposals to'r ·s~ch. standard ~nring the develop
U}(Ult .period. Wheneve'f' the Oommil~tnon dete1'm1JYI.U 'that no olfero'l*' 
1v'hose' offe.r; ·is: aeoepted is making pro[ff>ess in.tlw de1lelopment of BU(Jh 
8_Umilard, orr. that the fY!Oposed stanilaJPd develorm:l by each ot[ero'l*' 
whose offer for ,the develo_pment of suoh st.a~a:J 'IJ?M aceepted zs. not 
ar;.t.isfactor'y in whole or zn ,part, t~e Oor;11rmstnon: 'lt8elf may develop 
iwJh. stamilard ar it may. oontraot wzth th~'f'd part'lesfor 8U(}h dev.elop-

''iit 
11Ul{8j * ~ •. 

S~cTION 15 oF 'l'll'E . Co.Nsum:R .. PRonuar · SAFETY Aor 
. (15 u.s.c. 2064) 

.NOTIFICATION A'!-."'D ·MPim, .REPLACEMlllNT, 'OR REFtrN'D 

Slro. 15. ·(a:) For purposes of this ,sectioo, th'e term "substantial 
:Product ha~ard" mean~ . · . 

· (1) a failure to'()()mply With an apphcab~ ~nsumer prod~ct 
safety rule which creates a substs.ntia,l risk o:f mJury tothepubhc;. 
O-r . . 

(2) a,product de:f~ which (beca~se ?f the fattern of defect,. 
the number. of defective produ.cts distnbuted \ln com~:rc~, the 
severity of the risk, or otherwlSe) qreates a substantial tisk of 
in. jury to the public. . · · . ·. . . . . 

{h) (1} Every manufacturer of 1t consumer product d1stnbuted m 
commerce and every distributor and retailer of such prod~ct, who
obtttins ~formation which reasonably supports the conclusiOn that 
such product-

[(1)] (A) fails to comply with an applicable consumer prod-
uct sa:f~ty rule; or . . . . . . 

[('2)]' (B) contai~s tt ?.efeet wh.ich oould create a substantial 
product .hazarq descnbed m su:bsc:;ct~on {a) (2), . 

shall immedmtely mform the Comnuss10n of such :fa1lure to COJ¥ply 
or of $uch defect, unless such manufacturer1 distributor, or retai~er 
has actual knowledge that the Commission nas been adequately m-
forru.ed of such defect or failure to comply. . . . . . • 

(9J) Eack p:oduct lfaMfity insu:er· 'aiu! each inrleperulem teetifnq 
la1Jorato>ry wh~oh ootazns 1/TI!formatwn whwh '!'easonarJlfl suppo'T't8 t'M 
condtusion that a comwrne'f' P'f'Ocluot distn"buted in c~'l'ce rrw:y oo~
tain a sUbstantial prodwt hazarilshall, as soon as p'ratJtwa'l/le,.B'Uo~t 
to its insUII'ed, O'r' to the pe'f'son on 'If hose behalf. it has tested such CfJn-
8Ur.M'l' poduot, whiahe'l)er i8 applw. able, a nottc.e o. t such. c. onelwnon, 
and i'll.fO"!"ln suoh pe1"8<m of his ob'ligations uncle'!' tMs JJeetton. No pa'r't 
of any notice 8Ubmitted in ~riance 1.fitk this.paMgr<tpk, shcill b~ 
(lit'fr¥itted a8 evidence ar used tn any 8U'I,t o'T' actiM ,10'1' rJam(l{fes. No 
a'IUJ'fp'rolluct liability imurer o'f' iniiepMulen't testing labo'f'atory shall 

23 

be subjeo.t .to a aivil.o'f' criminal penalty far failure to comply with 
th~ prov_zswns of thw paragraph unless the Commission first deter
mtne~ ( z) that such oonaurne"'. l!rodtt~t co_ntains. a substantial prodluct 
haza, d PIJ:1'8l!£~;nt ~o the p1'ov~awna of thzs aectzon and ( ii) that such 
produ.ot ll;a~zl~ty z:1aurer pr nuiepenc?ent testing laboratory failed to 
act upon mfmrnatz.on ~ohtch, at tl1e tl1me, should have 1'easonably sup
ported the oonoluswn that such p'roduct hazard existed 

(c)*** . 

SECTION 19 OF 'l'HE Coxsu:wm PRODUCT SAFETY ACT' (15 u.s.a. 2068) 

PROHIBITED ACTS 

SEc. 19. (a) It shall be unlawful for any person to-
( 1) man:ufa(!ture fox: sale, offer for sale, distribute in commerce, 

or ~port mto ~he U~uted States .any consumer product which is 
not m conformity With an apphcable consumer product safety 
standard under this Act; . • 

(2) man_ufacture fo! sale, offer for sale, distribute in commerce, 
or Import Into the Umted States any consumer product ;vhich has 
been declared a banned hazardous product by a rule.under this 
Act; 

( 3) manufactu'f'e for sale, offer for sale, distribute in comm~rce 
or i'lfl'POft into the Un_ited States any cqnsumer product (A) that i; 
subJect to an orde_r ~ssu~d under seetzon J5(d), or (B)' that has 
b~en 1'efused aibmaawn 'l;nto the custom8 territo'f'y of the United 
States puTsuant to section 17; 
· [3] (4) fail or I:efuse to permit access tom· copyin .. ,. of records 
or fail or refuse. to establish O'f' maintain 'f'eoords or f~ilor refus~ 
to make ~eports .or provide ~nformation, ?r fail o; refuse to pennit 
entry or msp~ctwn, as ~·eq1~1red und~r th1s l\.ct or rule tl;ereunder; 

[4] ( 5) ~a!l to furmsh I!J.formatiOn ~eqmred by sectl?:h 15{b) ; 
[5] ( 6) fai~ to complJ: Wit~ an order Issued.under sect10n 15 (c) 

or (d) ( relatmg to notificatiOn, and to repa1r, replacement, and 
refund); · 

[6] (7) fail to furnish a certificate required by section 14 or 
issue a false certificate i:f such person in the exercise of due care 
has reason to know that such certificate is false or misleadincr iu 
any material respect; or to fail to comply with any rule u;der 
section 14(c) (relating to labeling); [or] 

[7] (8) fail to comply with any rule under section 9(d) (2) 
(relating to stockpiling)[.]; · 

(9) fail to comply with any role under 8eetion 13 (relating to 
prior notice and deaoription of new consumer produCts) · O'f' 

(10) fail to comply with any 'rUle 'under 8ection 27(e) ('relating 
to provision of performance a;nrJ technical data). 

SECTION 20 OF THE CoNSUMER PRODUCT SAFETY ACT (15 U.S.C. 2069) 

CIVIL PENALTIES 

SEc. 20. (a) (1) Any person who knowingly violates section 19 of 
this Act shall be subject to a c~vil penalty not to exceed $2,000 for each 

S. Rept. 251-75-·-4 
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such violation. Subject to paragraph (2), a violation o£ [section 19(a) 
(1), (2), (4), (5), (6), or (7)] Section19(a) (1), (73), (9), (5), (6), 
(7), (8), (9), or (10) shall constitute a separate offense with respect 
to each consumer product involved, except that the maximum civil 
penalty shalJ not exceed $500,000 for any related series of violations. 
A violation of section 19 (a) ( 3) shall constitute a separate violation 
with respect to each failure or refusal to allow or perform an act 
required thereby; and. if such violation is a continuing one, each day 
of such violation shall constitute a separate offense, except that the 
maximum civil penalty shall not exceed $500,000 for any related series 
of violations. · 

(2) The second sentence of paragraph (1) of this subsection shall 
not .apply to violations of paragraph (1) [or (2)] , (~), 0'1' (9) of 
sectiOn 19(a)- · . 

(A) if the person who violated such paragraphs is not the 
manufacturer or private labeler or a distributor of the products 
involved. and 

(B) if snch person did not have either (i) actual knowledge 
that his distribution or· sale of the product violated such para
graphs or (ii) notice from the Commission that such distribu
tion'or sale "'mJld be a violation of such paragraphs. 

(b) "' * * 
8EC'l'ION 22 OF THE CoNsmmn Pnonuc·r SAFETY ACT ( 15 U.S. C. 2071) 

IN,TUNCTIH: :t<:NFORCFll\fENT AND SEIZURE 

[SEc. 22. (a) 'fhe United States district courts shall have jurisdic
tion to restrain any violation of section 19, or to restrain an}1 person 
from distributing in commerce a product which does not comply with a 
consumer product safety rule, or both.] 

SEc. ~13. (a) The district corwts of the United States a hall h(!IIJe 
jurisdiction to-

(1) rest1'a:in any violation of section 19; or 
(f) restrain any person from distribut-ing in commerce a 

product-
. (A) that does not comply with a consumer prodU<Jt safety 

1'ule or that is subject to an O'l'der issued 'ttnder section 15 (d), 
or 

(B) that has been refused admission into the custom8 te_m
tory of the United States p1.11l'suant to section 17. Such actwns 
may be brought by the Commission l (with the concurrence 
of the Attorney General)] or by the Attorney General in any 
United States district court for a district wherein any act, 
omission, or transaction constituting the violation occurred, 
or in such court for the district wherein the defendant is 
found.or transacts business. In any action under this section 
process may be served on a defendant in any other district in 
which the defendant resides or may be found. 

(b) Any consumer product [which fails to conform to an applicable 
consumer product safety rule] that- . . . 
, . (1) fails to eomply wiih·an app?icable corts?tmer.product safety 

rule or that is subJect to an O'l'de'l' vsaued under seotwn 15 (d), or 
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(~) has been refused admission i1/to the cU8toms territ;:rY of 
the United States pursuant to section 17, when introduced mto or 
while in commerce or while held for sale after shipment in com
merce shall be liable to be proceeded against on libel of informa
tion and condemned in ·any United States district court within 
the jurisdiction of which such consumer product· is found. Pro
ceedings in cases institutedtmder the authority of this subsection 
shall conform as nearly as possible to proceedings in rem in ad
miralty. Whenever such proceedings involving substantially simi
lar consumer products are pending in courts of two or more 
judicial districts they shall be consolidated for trial by order of 
any such court upon application reasonably made by any part:v 
in interest upon notice to all other parties in interest. 

(c) Whenever the Commission has reason to believe-
(1) tlwt any person is manufact~tring offe'ring .for sale, selling, 

distributing in commerce, or importi'ltg into the United States 
any consumer product that contai1UJ a substantial product hazard 
as defined in section 1.5 (a) ; afld · 

· · (~)·that enjoining tn,e di.'5tribution in commerce of sueh J)roduct, 
pem:ling completion of the hearing 'J'eq~tired O?J section 15 (f), is 
necessary to protect tlie public from a substar~;tial ri~k ,of ini"!T'!J-;

the Commission or the Attorney General may b1'lng sud 1n a dUJt1'lct 
eourt of the United States to enjoin the distribution of sU<Jh a prodU<Jt. 
Upon a proper showing that, 1veighing the equities and considering the 
Commission's or the Attorney GeneTal's likelihood of ultimate s~wcess, 
such action would. be in the public interest, ami after notice to the 
defenila'f':t, a preliminary inJunction may be granted 1oithout bond. 

SEcTION 26 OF THE CoNSUMER PRODUCT SAFTY AcT (15 U.S.C. 2075) 

FlFFECT ON STATE STANDARDS 

SEc. ,26. (a) . Whenever a consumer product safety. standard under 
this Act is m effect and applies to a risk of injury associated with a 
consumer product, no State or political subdivision of a State shall 
have any authority either to establish or to contir,me in effect any 
provision of a safety standard or regulation. ;vhich prescribes ~my 
requirements as to the performa.nce, composJtlon, contents, design, 
fimsh, construction, packaging, or labeling of such product which are 
designed to deal with the same risk o:f injury associated with such 
consumer product, unless such requirements are identical to the 
requirements of the Federal standard. 

(b) Nothing in this section shall be construed to prevent the Fed
eral Government or the government o£ any State or political subdivi
sion thereof from establishing a safety requirement applicable to a con
sumer product for its own use if such requirement imposes a higher 
standard of performance than that required to comply with the other-
wise applicable Federal standard. . · 

(c) Upon application of a State or political subdivision thereof, 
the Commission may by rule, after notice and opportunity for oral 
presentation of views, exempt from the provisions of subsection (!!) 

· (under such ~onditions as it may impose) a proposed safety standard 
I . 
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or regulation described i1.1 such appli<;ation, where ~he proposed stand
ard or regulation [(1) Im!JOSes a hrgher level o! performanc~ ~han 
the Federal standards (2) IS required by compellmg local condrt10ns, 
and (3) does not und~ly burden interstate commerce] (1) imposes a 
significantly higher level of perforrnance than the Federal standard, 
and (~) does not place an Wndue burden upon the manufacture or 
distri'bution of products in interestate commerce. 

SECTION 27 OF THE CoNSU.l\'IER PRODUCT SAFETY ACT 
(15 u.s.c. 2076) 

ADDITIONAL ]'UNTIONS OF TH!'; COMMISSION 

SEo. 27. (a) * * * 
(b) The Commission shall also have the power-

( 1) to require, by special or general orders, a~y person to sub
mit in writing such reports and answers to quest10ns as the Com
mission may prescri_be; and such submission shall.be.made within 
such reasonable penod and under oath or otherwise as .the Com
mission may determine; 

( 2) to administer oaths; 
· (3) to require by sub.Pena the attendance andte~timonyof '!it

. nesses and the productiOn of all documentary evidence relatmg 
to the execution of its duties; . 

( 4) in any proceeding or investigation to order testimony to be 
take11 by deposition before any person who is designated by the 
Commission and has the power to admi,nister oaths and, . in such 
instances, to compel testimony and the production of evidence in 
the same. manner as authonzed under paragraph (3) of this 
subsection; 

( 5) to pay witnesses the same fees and mileage as are paid in 
like circumstances in the courts of the United States; 

(6) to accept gifts and vohmtary and uncompensated senices, 
notwithstandmg the provisions of section 3679 of the Revised 
Statutes (31 U.S.C. 665(b)); 

(7) to initiate, prosecute, defend, or appeal any court action in 
the name of the Commission :for the purpose of enforcing the laws 
subject to its jurisdiction, through its own legal representative 
with the concurrence of the Attorney General or through the 
Attorney General; and 

(8) to delegate any of its functions or powers, other than the 
power to issue sub pen as under paragraph ( 3), to any officer or 
employee of the Commission. · 

(c) Any United States district court within the jurisdiction of 
w~ich any inquiry is carried on, may, upon petition by the Commission 
w1th the concurrence of the Attorney General or by the Attorney 
General, in case of refusal to obey a subpena or order of the Commis
sion issued under subsection (b) of this section, issue an order requir
ing compliance therewith; and any failure to obey the order of the 
court may be punished by the court as a contempt thereof. For pur
poses of this subsection and of 8Ubseetion (b )(7) of thi-s section, umless 
the Attorney General notifies the Commission withi-n 415 days of a 
request for representation that he 'will represent the Commission, 
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8UCh reprss&ntation may be made by attorney designated oy the 
Commission. 

(d) * * * 
' . 

SECTION 30 oF THE CoNSUMER PRoDucT SAFETY AcT (15 U.S.C. 2079) 

TRANSFERS OF FUXCTIONS 

SEc. 30. (a) The functions of the Secretary of Health, Education, 
and Welfare under the Fed~ral Hazardous Substances Act'( 15 U.S.C. 
1261 et seq.) and the Poison Prevention Packaging Act of 1970 are 
tran.sferred .to t. he Commission. T.he. functions [of. the Adminis.trator 
of the Environmental Protection ..A.s:en:cy and] of the Se.cretary o:f 
Haalth, Education, and Welfare under the [.Acts amended by sub
sections. (b) thro~h (:f) of section .7 of the Poison. Prevention Pack
aging Act of 1970] Federal Food, Drug, and Oosmetie Aet (15 .U.S.C. 
301 et seq.), to the extent such functions relate to the administration 
and enforcement of the Poison Prevention Packaging Act o£ 1970, 
are transferred to the Commission. 

[(.b(d) *A* ~ k £ . . h' h . . . d 'th d ts ) r1s o mJury w 1c IS assomate w1 consumer pro uc 
and whichcould be elimina.tedor reduced to a sufficient extent by 
action taken under the Federal Hazardous Substances Act, the Poison 
Prevention Packaging Act of 1970, or the Flammable FabriCs Act 
may be regulated by the Commission only in accordance with the pro-
viswns of those Acts.] . . 

(d) A risk of injury w.hich is associated with consumer products 
and which may be regulated by the Commission under the Federal 
Hazardous Substances Act. tlie Poison Pre1)ention Packaging Act, or 
the Flammable Fabrics Act may instead be 'regulated ·under the pro
visions of this Act upon a dete1vmination by the Commission that such 
action is in the public interest. 

(e) * * * 
SECTION 32 oF THE CoNSUMER PRoDUCT SAFETY AcT 

(15 lJ.S.C. 2081) 

AUTHORIZATION OF APPROPRIATIONS 

SEc. 32. (a)· There are hereby authorized to be appropriated for the 
purpose of carrying out the provisions of this Act (other than the 
I!rovisions of section 27 (h) winch auth<?rize th~ p~anning and construc
tion of research, development, and testmg famhties), and :for the pur
pose of carrying out the functions, powers, and duties transferred to 
the Commission under section 30, not to exceed-

[(1) $55,000,000 for the fiscal year ending June 30, i973; 
(2) $59,000,000 for the fiscal year ending June 30, 1974; and 
(3) $64,000,000 for the fiscal year ending June 30, 1975.] 

(b) * * * 
(1) $51,000/)00 for the fiscallf.ear ending June 30, 1978j 
(~) $14/)(X)/)00 for the transttional quarter ending Septeml>e'l' 

30, 1976; and . 
( 3} $55,000,000 for the fiscal yed!r ~'ltding &p~rribe'l' 90, 1977. 
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. AMENDMENTS 'rO THE FEDERAI .. HAZARDOUS 
SUBSTANCES ACT (15 U;S~C. 1261 ET SEQ.) . · 

SEcTION 2 oP THE FJ~DERAIJ lL\.zARDous SuBSTANCES ACT 
(15 u.s.c. 1261) 

DEFINrriONS 

.SEc. 2. For the purposes of this Act-
fa) *. * * · · . 
{f) The term "hazardous substance" weans : 

1. (A) Any substance or mixture of substances which ( i) is 
t?xic, (ii) .is corrosive, (iii) is an· irritant, (ivy is a strong sensi
tizer, ( v) IS flammable or combustible, or (vi) generates pressu.re 
through decomposition, heat, or other means; if such substance 
or mixture of substances may canse substantial per:sonal injury 
or substantial illness during or as a proximate result oi any 
customary or reasonably foreseeable handling or use, including 
reaoonably foreseeable ingestion by children. 

(B) Any substances which the Secretary by regulation finds, 
pursuant to the provisions of section 3 (a), meet the requirements 
of subparagraph 1 (A) of this paragraph. 

(C) Any radioactive substance, if, with respect to such sub
stance as used in a particular class of artiCle or as packaged, the 
Se~retary determines by regulation that the substance is suf
fimently hazardous to require labeling in accordance with this 
Act in order to protect the public health. . 

(D) Any toy or other article intended for use by children 
which the Secretary by regulation determines, in accordance 
with section 3 (e) of this Act, presents an· electrical, mechanical, 
or thermal hazard. . . . 

2. The term "hazardous substance" shall not apply to economic 
poisons subject to the Federal Insecticide, Fungicide, and Rodenticide 
Act~ nor to foods, drugs, and cosmetics subject to the Federal Food, 
Drug, and Cosmetic Act, nor to substances intended for use as fuels 
when stored in containers and used in the heating, cooking, or refriger
-ation system of a house, 1uYr to tobacco a11d tobar:eo prodwts, but such 
term shall apply to any article whieh is not itself an economic poison 
within the meaning of the Federal Insecticide, Fungicide, and Roden
ticide Act but which is a hazardous substance within the meaning of 
subparagraph 1 _of th~s paragraph by reason of bearing or containing 
i>uch an economic pOison. · · · . · 

3. The·term "hazardous substance" shall not include anv sourcemate
~rial, special nnclear material, or byproduct material as ·defined in the 
Atomic Energy Act of 1954, as amended, and regulations issued 
purstrant thereto by the At,omicEnergy Commission, . . 

(4) (A) Except as provided in subpa:ragraph (c),the term 'hazard
()US substances' shall not include. any article which, if. sold by the 
manufacturer, producer, or importer, would be subject to the tax 
imposed'bY sectio.nA181:o:f th~ Internal Rev:l;)nue Code pf 1954 (deter
mined without regard to any exemptions :from such tax provided by 
section 4182 or 4221, or any other provision of sue,h Code), or. any 
eo:mp.onent Qf any sueh a,rti<;le; · · · . . . · . · 

(B) Except as provided i1~ subparagraph (0), the Oonsu.me1' 
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Product Safety Oommiss·ion shall make no ruling or order that 
restricts the manufacture .. or sale of fireams, firearm ammunition 
or components of firearrns ammwnition, including blackpowder 01' 
gunp01.oder. • . . 

(C) Such term shall include-
( i) fireworks de'L>iees and components thereof (other than com

mercially manufactured. black JW1oder, percussion caps, safety 
a~d py;otech"fic fuses, quills, quick and sl01v matehe8, and frie
twn przmers, ?ntMlded to be nsed Bolely for spo1'tin~q, reereationoZ, 
or eultw'al purposes in antiq1u firea1'r/U! as defined in se.otion 91£1 
(a) (16) of title 18 of tl1e United States Code, orin antique dm•ices 
as exempted ft'Om the te1'm 'destructh'e de·vice' in section !JfJJ (a) 
(4) of title 18 of the United States Code): 

(vi) forearms amm11nition to the extent that Ca1ttionary label
-ing is necessar11 relating to the storage of such ammunition in o1' 
around the household; and 

(iii) firearms am.nmnition 1vhich is identified by manufacturer, 
calibe1', load, quantity, and nuJJnttfactnrers' lot 1·1umber to the ex
tent that s1wh a.mmunition., is dejecti1'e and presents a haz.a'rd to 
the useT by failing to perform in a normal or reasonably faTe
seeable rnanner 1vhen fored from a firearm. 

(g) * * * 
SECTION 18 oF THE FEDEUAL lL<\ZARoous SUBSTANCES AcT (74 STAT. 

380; 15 U.S.C. 1261 NOTE) 

EF}'ECT UPON FEDERAJJ AND STATE LAW 

SEc. 18 (a) Nothing in this Act shall be construed to modify or affect 
the provisions of the Flammable Fabrics Act, as amended (15 U.S.C. 
1191:--1200), or any regulations promulgated thereunder; or of chapter 
39, title 18, Fnited States Code, as amended (18 U.S.C. 881 et seq.), or 
any regulations promulgated thereunder. or under sections 204(a) (2) 
and 204(a) (3) of ~he Interstate Commerce Act, as amended (relating 
to the transportatiOn of dangerous substances and explosives by sur
face ca~rier); or of section 1716, title 18, United States Code, or any 
regulations promulgate~ thereunder ( rela.ting to mailing of dangerous 
s~1bstances) ; or of sectiOn 902 or regulatiOns promulgated under sec
t! on 601 of the Federal Aviation A.ct of 1958 (relating to transporta
tiOn of dangerous substances and explosives in aircraft) ; or of the 
~~ederal' Food, Drug, and Cosmetic Aet; or of the Public Health Serv
Ice Act; or of the Federal Insecticide, Fungicide, and Rodenticide Act· 
or of the Dangerous Drug Act for the District of Columbia (70 Stat. 
612) , or the Act entitled "An Act to regulate the practice of pharmacy 
and the sale of poisons in the District of Columbia, and for other 
purposes", approved May 7, 1906 ( 34 Stat. 175), as amended· or of 
any other .Act of Congress, except as specified in section 19. ' 

(b) It IS hereby expressly declared that it is the intent of the Con
~e~s. to supersed~ an;v and all laws of the States and political sub
diviSIO~S thereof m~ofar as they may now or hereafter provide for the 
precautiOnary labehng of any substance or article intended or suitable 
for household use· (except for _thos~ substances defined in sections 2 (f) 
.(2) ~nd (3) o! thlS Act) which differs from the requirements or ex
emptiOns o£ this Act or the regulations or interpretations promulgated 
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pursuant thereto. Any law, regul&tion, or ordinance purporting to 
~tablish such a labeling requirement shall be null and void. " 

(c)(1) EJXJept as pr·ovided in pa·ragraphs (~) and (3), if a 'iYJg'tda
tion of the Corummer Product Safety Commission, tJw,t is used to de
termine when a luvzardow~ substance or a1·twlf:J shall be a b{lill,nerl 
hazardmts substalfl,oe or m·ticle, is in effect and if such1·egulation.ha.<t 
been established to deal1cith a risk of illness 01' in}UrJ! 'associated with 
a hazardous substance or article, no State mul no polztioal subdiv·lsion 
of a Btate may establish or continue in effeet a requirement appricable 
to such substance or article a1ul designed to deal with the same risk of 
illness or bt}ury, unless such requirement is identical to the require-
ment established under such 1·egulation. · · 

(~) The Federal Gov<;;rmnent and the government of a State m· the 
gove;nrne.nt of a J!olf:tieal subd·ivision .of a State may establish and 
oont~nue tn effect, fur tts mon u8e, a req1vtrement applicable to a hazard
ous substance or article if such requirement has been established to deal 
wit~ a ri8k of illness or injury associated with s1wh a substance or 
artw'f:e, even ttwug_h su~h requirement is 'fi;Ot identical to a:n applicable 
requ~rement desm>tbed ·m para,qraph (1), 2j the Federal, State. or local' 
:equzrem.ent provides a Mgher degree of protection /r01n such risk of 
2llness m: injur>y than ~he :equir&rnent described in paragraph (1). 

(3) upon the applu::atwn of a State m· of a political subdivision of 
a State, the Consum,er Prodtwt Safety Oomlntission may, 'by rule p1'0-
m_ulgated after notu:e and opportunity for the oral. presentati.o·.n of 
mews, .ewmn;pt 1'1'()1)1~ parag;aph ( 1), ;unJe1' such conditions as may be 
presc;z?~d tn st~clt ?'egul4twn, ~ req~ttrement of such State or JJOlitical 
subd2vzswn deszgned to deal wzth a risk of illness or injury associated· 
with a hazarrdous substance if-

(A) compliance with the requirem<3nt would not cause tiLe haz
ardou.s subst(J;nce to be in ~>iolation of the applicable requirement 
described in parag1'aph (1), and 

(B). the State.or politicalsubdivi.<Jion requ;iretnent (i) provides 
a B~fl'':zficantly hz.gher deqree of protec~ion f1'0m such ri;sk of illness 
&r..":nJury than t'he requzrement clescrtbed in paragraph (1), and 
( vz) does not place an wndue burden upon the m.amufacture or 
diJStribution of products in interstate emnmerce. 

AMENDME),'TS TO THE FLAMMABLE FABRICS ACT 
(15 USC 1191 ET SEQ.) 

SECTION 16 OF THE FLAMMABLE FABRICS ACT (15 U.S. C. 1203) 

(PREEMl'TION 

~E~. 16. Th~s _A:.ct is intended to supersede any law of any State or 
politiCal sU:bdlVlSion thereof inconsistent with its provisions.] 

PREEMPTION 

SEc./? (a) Eweept as provided in subs~ctio_ns (b) and (c), if a flam
mab_ibty standard. or any other regulatwn u in effect under this Act,. 
sec~zon l/ of Publw Law 90-1~9, or a<ny other 'regulation in imple?nen
tatwn ~t such Ac.ts.f~'~' a fdlJrw, related materf:it, or prody.ct, no State 
w politwal aubdzvu;wn of a State may establuh or cont~nue in effect. 
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et ftammw.:bility ata~rt' or other regv.lat:Um for 11Uolt jab~, reZa.~ed 
~terlal, 01' ~t d~ig~d flo fl'II'Otoot the p_oolU: agaimt the 8<1J1n6 
Ask of oot:mN'eMe of fiJr6. 'lii!Jttft rwlpe.ct to whioh the ,at.amda:rd or ot./vul 
regulation under this Act, Section II of Publie Law 90-189 or ot~ 
t'Bgtda:ti{)fl, in imple?Mtttalion of ¥UoA ilot& fDfU ~ted ~ss the 
fi<:'!f!rr:abi~ity standa;d or oth;e1' regulation of the State.O'I'politicalsub
dwUJWn 'tnvolvell u ilh~ to tlu Fefk'l'al Btarm:iard o1' other 
regulation. 

(b) The Federal Go'OOr'~t!~Mftt f1!l1d. t'lw g01JM'Wrrum.t of t~Stat' or the 
gove1"nment of a politiealsubdi·vision of -a Stat~ may t&tlibZU?k ~con
tin'lte in eff(jct, fo'l' its own me, tt.· ~ity s~d tfr otlt(J'l' regu
lrition applicdhle to a f®rlc, rolated•matetWJ.l, or prodw1f if 8'/JCh re
qu_irernent is establ.ished to protef~ ag4ifngt <.~ Nk of ~ of fire 
~otth 'respect to whwh a flammabtltty standard or otluer regulati()11; was 
promulgated under this Act, Section II of Publie Law 90-189, or other 
regulation in implementation of S'U()h Act8 and whioh u Mt itlMiticril 
to such standard or other regulation if the Federal, State, or loeril 
standard or other regulation p. rovideg a higher degPee of protection 
from such riak of O()<J1J!'f"T'e~e of fo-e t./w,n the atant./,a;rd or other regula
tion promulgated under thi& Aot, Section II of Public Law fK)-189 or 
ather regulation inimplementationof 8UCh Aots. . ' 

(c) Upon the application. of a St.ate or of a politiaalliu1Jdivi8Wn 
of a Sta.te, the Consumer Product Safety Omnm.ission 1n;a!Ji by 'f"Ule 
pomulgated after notwe and opportu1ttity for the oral presentation 
of vie1.Dii~ ewem,pt from the requ.'zrem.ents of subsection (a), u~ such 
terms and conditions as may be preseri6ed therein, a fia'mmuibility 
sta·ndard or any oth.e:r regulation of such State or pdlitieal subdi'vuion 
that is applicable to a fabriC, related materUil, or produet that {& sub
ject to a standard or other regula,tion promulgated under this Act 
section 11 of Public Law 90-189, or other regulation in itnplementa~ 
tUm. tl/ 8'/tch Aots if- . 

(1) compliamce with the regwirrennent tooul-d not cause the 
fabric, related rmate'f'i,a,l, or prodU<Jt t() be in 'Violati/m.Qf the at/1111Ai: 
anl or other regulation prorn;ulgakd wndet• this Act . 8ection 11 

. of P'liblio Larw 90-189, or other regtUlation. in implem~ntati!:m, of 
such Aots, and 

. (~). th~ standa'Nl ,0.'1' other; regulafio~ of the State or political 
dzms~on znvolved ( z) promrles a szgn~ftca,ntly higher deqree of 
protection from the risk of occUFrerwe of fire tham. ~~~e Fed81-al 
s·talllil&'lt or other regulatio<n, and (ii) does not place an 'IJP/d.u.e 
burden upon the mtur/,Uf~PJture or distribution of protJucts in inteJF~ 
state commerce. 

.'' ' 

AMENDMENTS· TO THE POISON PREVENTION 
PACKAGING ACT (15 U.S.C. 1471 ET SEQ;) 

SECTION 2 OF T:H:E PmsoN PREVENTION P ACK.AGING 
AcT oF ·1970 (15 u.s.a. 1471) 

DF..FINITIONS 

For the purpose of this Act-
. ( 1) The term "Secretary" means the Secretary of Health, Educa

tlon, and \V elfare. 
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( 2) Tlie term "household substance" means aily substartce which is 
customarily produced or distributed for sale for consumption or use, 
or· customarily stored, by individuaJs in or about. the household anq 
which' is--- · · · · · ·. • 

· (A) a.h~zardous substance as that term is defined jn sectio:q 
. 1261( f) of this title; · · . . . · · .. . . 
· ' [(B) an economic poison ·as that term is defined in section 
135(a) of Title 7 ;] · · .. 

· · [ (C)] (B) a food, drug, or cosmetic as. those terl!ls are defined 
in sectiOii,321 of. Title 21 ;.or · .·.•'. · . · 

·[(D)] (0) a substa:nce intended for use as :fuel when stored 
~in.·a: ,port!"-ble container and used ,in the hel).ting, cooking, or 
refngeratlon system of a hcmse. , · 

(3) • * * ' . 
AMENDMENTS .. TO TITLE 5., UNITED STATES CODE 

' ' . ' 

S.t0i'ioN ~108 Ol". TiTLE 5, UNI~ED. STATES CoDE 

§ 5tos 'CLAssr:FICATrox oF PosiTroxs AT GS-16, 11, A::-l'D 1s 
. ( ) *' '* * ' ' . . . . . ' ' 
{:)·In addition to t11e nilmber of p~sitions~uthorized by subseetion 

(a) of .this section- · ' ' · ·· · ' 
. (1) ~. ·*. * . . . . . 

. (12.) T_heOhairiJIUl;n of the 00'n8urner ProdU<:t Safety Oommis
. tn()n, suh.J.e~t to Hw appi·r:·val of t1wt .Oon~~8si0'~·, may place a total 
·of15_PfJaitwns 1.~~, qs~Jv., GS~i7, and OB~18, 'wdho·ut 'regm·d to the 
pr01J'I;8Wn8 oi t~u~ (Jhapter, ercoept seotion5114lwreof. · 

EsTurA-:cy.:D CosTs 

. In accordanc~ with section 2;)2 (a) of th~ LegisJative Reorganization 
Act of 1970 (Public Law: 9t-510),the cost o;f the legislation, iii theform 
of 9;uthoriza:tion Jor appropriatiotis, is $51 million for the fiscal y~ar 
endmg June ao, 1976.; $14 Til~ic>~1 for the transitional qu~rt~r.ending 
September 30, 1976; and $5o m1lhon for the fiscal year endmg Septem· 
her 30, 1977. . . . 
· · · . . RECORDED Vo'TEs IX Co:M::MITTErE ' - ' ... . 

Senator Hart's arrien_dm~nt t.o section 3' (a) ( 1) (B) of the Consumer 
Product'Safety Ad to ~ndude mthe defu~~ti?~ of "consuiner product" 
tobacco or tobacco products as a source of 1gmtwn: · 

Yea Nay 
Magn~n Hartke 
Pastore , . Long 
Hart Hollings 
Moss. Ford. 
Tunney Pea:rson . t 
Stevenson Stevens 
Griffin 
Weicker 
Buckley 
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TEXT OF s. 644, AS REPORTED 

·ji,, BILt, To a.mend. the Co~s1:1mer. PrOd net Safet:y Act to· improve the Consumer 
' Product Safety Commission,' to· authorize new appropriations, and for other 

purposes. 

}Je it. ewl.Ct~d bi; the s~~te ~ iiouseofR.epiesentatives of tlte 
f! nited States o,f A mer.ioa·in C oogr~ss as.<Je1nbled, ,'fJ:at t:{lis A9~ may be 
A~~d 0~s 1t~~,:~Qonsume~ P:Qduct.,~afety . Comm,tssion .. ImprQyements 

• . .. · AUT~O~Zn'{ON FOR AP~RQ!'R£,ATIQNS 

SEP. ,2. :Paragr~phs' (1)' ; (2)'. and ( 3) of section. q2 (a)' o£ tQ.e Con
sume);,,ProPtu,c~.S:;tfet;y ,4:ct·(15 U.S.C. 2081(a))' are amended to read 
as fo1Iow~! ·· · ; . · ' '"' . ·. . · ·. · · 
· · · '' (1) $5l,OOO,oo({£or tlitdis~al ye~r ~ridil)g June 30; 1976; · 

"(2) $14,000,000 for thai ti-insitional quarter ending Se,Ptember 
30, 1976; anp. , . . .. .. . . . . , 

"(3) $55,000,000 for the fiscal year ending September 30, 1977.". 
. ~, ' 

LIMITATION~ ON JtJRISDidrtON 

S:Ec, 3. (a•) Sec~ion 2 (2) of the Poison Pre'\"entipn Packaging Act of 
1970 (15 u.s.a. 1471(2)) is amended by (1). deleting subparagraph 
(B) thereof in it.s entirety; and (2) redesignating subparagraphs 
"(C)" and ."(D)":thereo£ as "(B)'' and "(G)", r~pectively . 

(b) Section 3(a).(1) (D) o£ the Consumer Product Safety Act (15 
U:S·~· 20~~(a) (~)(D)) i~ amen~~<;} by (.{eleting- "~coliomic .poisons" 
~nd msertmg m heu ther{>,of ':'pestlcides''·· . · ·. ·· · : . 

(c) (1). Sectjon 2 ( £} ( 2) of the Federal HazardoitS:Sub;;tances Act 
(If) U.S:CJ126l{f-)'(2')) ·is ·ameznr~d. by inserting .before '.~but: such 
term"th(Hollowing: "nor totobaooo and tobacco products,". · · , .. 

(c) ( 2) Soot ion. 2 (f) of the F~de~al Hazardou~ Substances Act (15 
U,S.C. 1261 (f)) IS amende_d b;r_addmg the followu1g new paragraph: · 

" ( 4) (A)' Except as proYided m subparagr!lph (C h the term 'hazard
otis substance' shall not;include·any article \vhich, if sold by the manu~ 
facture~, prod,ucer, or importer, would be"subject to the tax imposed 
bY. sect10n .4181 of the Intern~l. Revenue Code of 1954 · (determined 
Without regArd to any exen1pti~I!s from Stich tax provided by section 
4182 or 4221, O:t: any other proviSIOn of such C{)de), or any component 
of any such article. · . , · · : . · . 

" (B) Except as provided in subparagraph (C) , the. Consumer Prod-:
uct Safety Gominission sh:all mp.ke n(j ruling or order that restricts 
the manufacture or sale of firearms, firea.rmS' ~:t;nmunition . or :PQm
ponents ·Of :firearms, ammunition, ·includi~1g black powde; or gun-
powdPr. . : · . . . 
·"(C) The.term 'hazardous substance' shall include-

. · " ( ~} firewo:eks devices.anq components thereof (other than com
·merClally ~nanufactur~d blac~ powder, percussion caps, safety and 
pj~roteeh~liC fu~s, . qmlls, muck and slow matt;hes,. and friction 
pruners1 mtenqed t.o·IJe, use(~ (I) solely for sporting, recreational, 
or cmlttm~l purposes Ill .antique firearms as defined in section· 921 
(a) (16) of ti~le 18, lJnited States Code, or (II) in a device.which 



is found to be an antique pursuant to sectiQ:p 921 (a) ( 4) of title 
18, United States Code); · ·· · . · · . . 

" ( ii) fir,ea,rms a~ unition to the..e~te.nt that ~utiona.r:y la,b~hng 
is necessary relatlng to. the li\twag.0 of such amm~zubon ln or 
around the household; and ; , 

''. (iii) firearms ammunition which is identified b~ manufa.ctlu:er, 
e~liber, load, quantity, · !1-':.ld ~a. nufact_urers' lot nUIJlber to · th.e 
r.x.tent that such .~~:.mmumtion lS ~efective and p~nt$ a hazard 
to the user by faihng to perform m a. normal or rea,sQnably fore~ 
seeable manner when fired from a firearm.". 

(d) The eecond sentence of section 80 (a) of the Consumer Product 
:Safety Act (15 U.S.C. 2079(a)) is amended by (1) delating "()f the 
-Administrator of the Environmantal ,Prote<t.ion Ageuc7. ait4"; and 
(2) deleting "Acts amended by subsections (b) through (:f) of~ction 

'7 of t~'. Pol~ Prevention. f~kaging Act of ~~70" and in~>erting iri 
lieu thereQf ''Federa.l V~,.:P:ru,g, and. Cosmetic A.ct (1.5 U.~.C. 301 " . . . . ~t seq.) . · . 

(e) Secti<m 3{a)(l){B) of the· Consume:r P!Wu.ct Safety Act (15 
U.S.(\ 2052( a) (1) (B) is amended by adding after "products" the fol~ 
1owing: "except to the extent that .such products present an unreason
-able risk of injury as a source. o~ i~nit10n: Provided, however, That 
no aetion mken·by the CommtsSJ.on shalladd to· any hettlth ha.z~ds 
:posed by such products". 

IU11XlliT AND E!KPLQDlE PRCil"UJJONS 

SEc. ol. (a) Seetiou 4(f) of the Co.ns~r Jlroduet Safety Act ,(U 
lJ.S.C. 2053 (f)) is amended, by adding -at th~ end .thereof the follow~ 
in~ new par.agraph: . . . , . . . · . 

'(3, R89'llests or estimates for regular, aupplemental,or d~ficie~ey 
.appropriations submitted on behalf of the Com:tnission shall requm& 
Hie lt'f.'l'Prow,lof the Cmnm:isslion pq!l'rstl.aut to ~etion 2T(k} (1) prior 
to theitst:1bmission.". . · , • . 

(b) Sect:Wn·4(g) of.sucb.Act (l5.IJ.RC. 2033(g-1} is !tJMnded by 
'1) -striking out ":fuli.;tim~" in parap:t1aph ( 2) and mserti~ ''r~gular" 
in litm thereof;· and· (2) ttdding at the end the roo£· the followi.m.g two 
new parttgraph<S: . · · . . . · 

"(3) The 'ChaiMnan, subject to the approval of the CommiBsion, 
may designate oortain positions (not t-o exceed 25} within· tho Com .. 
~issjon as 'noncareerpositions'. Individuals may be appo:imted to. such 
noncare.e~ l?osi.ti()~ i:f their p~iJ?Cip~l auties wiU 1n~ol~. . ' . ; . 

'"(A). srgn:tficant participation in the- d!eternnnl:ttibn of maJ01' 
Commiss1on policies; or· · . · · ·. . . 

. '" (B r serviee as a personal a:ssistftint .or as a1t ftd.viser to too 
Chairman or any other Commissioner. . ... , · . · 

Appointments to, a!ld r_emt>va!s frorri, sueh n_oncareer '..pos'\'tlon~ ~1all 
be made by the Chairman, subJect to the approval~!£ t'lul'(l;@:trntns~I?n, 
except. that appointments to; :and removals from, 001y such position 
that, iirvolves service ·as .a pe~o~a1 assistant ()-r >as ·an advi~:r. t(> t?e 
Chairman or any other Commissioner Shall be made· by the Commis
sioner c'oncerned. and shall hot be strbject to the ttpprovalof any other 
Commissioner: Any s:itch appeintment -or removal·may be made with-
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out regard to any provision of title 5 of the United States Code, other 
than section 3324 thereof where applicable, governing appointments 
to, and removals from, positions in the eompetitive service, and shall 
not be subject to approval by .the Executive Office o£ the President or 
the Office of Management and B t, or any officer thereof, or by 
any office or agencv of the Federal vernment other than the Com-
mis~ion, exeept as otherwise provided in this section. The Chairman, 
subJect to the approval of the Commission, may abolish any particular 
noncareer position, that was designated as such under this paragraph, 
upon a determination that such position is no longer needed. · 

" ( 4) The Chairman, subject to the approval of the Commission, may 
pla.ce a ~otal of 15 positions in categories GS-16, GS-171 and GS-18, 
In additi.on to any professional engineering position primarily con
cerned with research and development and any professional position in 
~he physical an~ natura;! scien~<:S and medicine wh~~ may be placed 
m s~ch categones, and m additiOn to any such positiOns that are au
thorized by section 5108 (a) of title 5, United States Code.". 

(c) Section 5108(c) of title 5, United States Code is amended by 
adding the following new paragraph at the end the;eof: 

" ( 12) The Chairman of the Consumer Product Safety Commission 
subje~t to. the approval of that Commission, may place a total of 1i 
~ositiOns ~n GS-16, GS-17, an?. GS-18, without regard to the provi-
Sions of this chapter, except section 5114 hereof.". · 

SUBSTANTIAL PlWDUCT HAZARDS 

SEc. 5. • (a) Section 3 (a) of the Consumer Product '8tJ..fety Act (15 
p.S.C. 2052(a)) is amended by adding at the end thereof the·follow-
m§' two new paragraphs: . . . . . 

(15) The term 'product hab1hty msurer' means a legally consti-
tuted and authorized entity that- · , · . • 

·.· ."(A) has ente_red into a contrtJ,.Ct or agreement, or that is other~ 
wise legally o~hgated1 to pay or compensate an injured person 
for losses associated with a consumer product distributed in com-
. merce; .or . 
· ."(B) ~as insured a manufacturer of a consumer product dis
tnbuted m commerce against risks involving such product 

" ( H}) The term 'in4ependent ~esting laboratory' means a person 
who, m accordance With professiOnal standards and objective test 
protocols, tests ~o':.lsumer produ~ts and evaluates them for safety and 
oth~r characteristics, and who 1s not owned or controlled. in whole 
or m part, directly or indirectly,· by the manufacture~ of such 
products.". . . 

(b) Section 15(b) of such Act (15 U.S.C. 2064(b)) is amended by 
(1) 4elet~g "(1)/". at the beginning of the. first subparagr. aph t. hereof 
a~d }nsertmg 1n heu thereof. " (A)"; ( 2) deleting " ( 2)" at the be
ffmm!;g of tht: seco:r~d paragra~h ther~of and inserting in lieu thereof 
(B)·; (3} msertmg ''(1)" 1mmed1ately after "(b)" and before 

~'Every .manufacturer"; and (4) adding at the end thereof the follow
mg.new paragraph: . . 

"(2) Each product liabilityinsurer and each independent testing 
laboratory which obtains information which reasonably .supports the 
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eonclusion that a consumer product distributed in comm~rce may cm~
tain a substantial product hazard shall, as soon ;:ts practicable, submit 
to its insured, or to the perl?on on ~vhose behalf_ 1t ha_s test€d such ~one 
sumer product, whichever. 1s_ appl~cab!e, a notice o~ sue~ concJuswu, 
and inform such person of lus obhgatwns unde~· tlus sectwn. ~ o part 
of any notice submitted in COl~pliance ~ith th1s. par~graph, shaH ~e 
admitted as evidence or used m anv smt or actwn for damages. ~ o 
such px·oduct liability insurer or independent testing labomtor.y shall 
be subject to .a civil or criminal penalty for fail~re. to comply w1th_ the 
provisions o£ this paragraph unless ~he ComrniSSI?ll first determmes 
l i) that such consumer. produc-t con tams a substnut1aLproduct hazard 
pursuant to the prorisioi1s of this s~ction and ( ii) ~h:1t such product 
1iabilitv insurer or independent testmg laboratory failed to act upon 
information which at the time, should have reasonably supported the 

. ' . l . d ,, conduswn that such product hazar< exist:e .. 

STANDARDS DEVELOPMENT 

SE~. 6. Section 7(e) (Z) of sucb Act (15 U.S.C. 2056 (e) (2)) is 
amended by inserting the following ne'~ ~ntenee be~ore the last 
sentence thereof: "Whenever the, Commisswn determJ,nes that no 
offeror 'whose offer is accepted is making progress in the,d~velopment 
of such standard, or .that the proposed standard developed by each 
offerer whose offer for the development of such standard was accepted 
is not satisfactory in whole or in. part, the 9omm~ssion it~elf ?I1ay de
velop such standard or it may contract with thn·d parties for such 
development.". · · · 

PROHIBITED ACTS AND EXFORCE;:I£EX'l' 

SEc. 7. (a) Section 19 (a) of the Consumer Product Safety Act ( 15 
U .S.C. 2068 (a) ) is amended by- ·• . · 

( 1) redesignating paragraphs '" (3)" through'" (7) " the'reo£ as 
'' ( 4)" through "(8) ",respectively; · · ' . • · ·• ·· 

· (2) inserting in newly desig:r;ated pa~agr~ph (4) t~,e;eof tl~e 
clause "or fail or refuse to establish or mamtam records,· Immedi
ately a::liter "copying of reeords,"; 

( o) inserting after paragraph (2) thereof the following· new 
paragraph : . . , . 

" ( 3) · manufacture for sale, offer· for sale, d1stnbute m com~ 
merce, or import into the U!li.ted States any c_onsumer product 
(A) that is subject to an order Issued under section 15 ~d), or (B) 
that has been refused admission irito the customs territory of the 
United States pursuant to section 17 ;"; . 

( 4) deleting "or" at the end of newly designated paragraph 
(7) thereof; · . . 

( 5) deleting the pen?d at. the. en~ of newl:y: deSigi!ated para
graph (8) thereof and msertmg m heu there?f a semiColon; and 

(6) adding at the end thereof the followmg two new para· 
graphs: . . . . 

"(9) fail to comply with any rule under sechon 13 ( relatmg 
to prior notice and description of new consumer w·odncts) ; or 

" ( 10) fail to coi:nply with any rule und.er section 27 (e) ( relat
ing to provision of performance and techmcal data).". 
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(b) Section 20 of such Act ( 15 LT.S.C. 2069) is amended by ( 1) delet
ing ''section 19(a) (1), (2), (4), (5), (6), or (7)" in the second 
sentence of subsection (a) ( 1) thereof and inserting in lieu thereof 
"section 19(a) (1), (2), (3), (5), (6), (7), (8), (9),or(10)"; and (2) 
deleting "m· (2)" in subsection (a) ( 2) thereof and insertino- in lieu 
thereof", (2), or (3) ". . "' 

· (c) Section 22 of such Act ( 15 U.S. C. 2071) is amended-
( 1) by deleting the first sentence of subsection (a) thereof and 

inserting in lieu thereof the following: . 
"SEc. 22. (a) The distrid courts of the United States shall ha \·e 

jmisdietion to-
"{l).restrain any violation of section 19; or 
"(2} · i'estr~ti11 Jmy person .from distributing in conmierce a 

product~ 
" (A) that does not comply with a consumer 'product safety 

rule or that is subject to an orae:i' issued under section15 (d); 
or 

(B) that has been refused admission into the customs teni
. tory of the United States pursuanLto sectio~1l1 •. , ; . 

(2) .by deleting "which fails to conform to an applicable cou~ 
snmer product safety rule" in subsection (b) thereof and i,userting 
in lieu thereof: . · · · · 

"that- · . 
".( 1). tha_t any person is .manu.facturing, offe~~ng .for sale, 

uctsafetyrule or that 1s subJect to an order lSi:med.under 
section 15 (d), or 

"(2) has been refused admission into. the customs 
territory of the United States pursuant.to section 17,''; 
and 

( 3) by adding at the· end thereof. the :following uew 
subsection: ' 

"(c) Whenenor the Comrnission has 1·eason to beJieYe-
. ( 1) that any person is manufacturing, offering for sale, 

selling, distributing. in commerce, or 1m porting into the 
United States any consumer product that contains a substan
tial product hazard as defined in section 15 (a) ; and. 

" ( ~) that enjoining the distribution in commerce of such 
product, pending completion of the hearing required by sec
tion 15(f), is necessary to protect the public from a substan· 
tial risk of injm:v. 

the Commission or the Attorney General mav bring suit ~in a district 
com·t of the United States to enjoin the distribution of such a product. 
Upon a proper sho,ving that, weighing the equities and considering 
the Commission's or the Attnrnev GeneraFs likelihood of ultimate 
success, such action would be in the public interest, and after notice 
to the defendant, a preliminary injunction may be granted without 
bond.". 

LITIG.\.TION 

SEc. 8. (a) Section 22 (a) of the Consumer Product Safety Aet 
( 15 U.S.C. 2071 (a)) is amended by deleting the words " (with the 
concurrence of the Attorney Gene.ral)" in ·the second sentence thereof. 

(b) Section 27 (e) of snch .A.ct ( 15 U.S.C. 2076 (c) ) is amended by 
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adding the :followii1g new sentence at the end thereof: "For purposes 
of this subsection and of subsection (b) (7) of this section, unless the 
Attorney Gene~al notifies th~ Commission within 4~ d~ys of a request 
for representatiOn that he will represent the CommiSSion, such repre
sentatiOn may be made by attorneys designated by the Commission.". 

JURISDICTION Ullll)ER CONSU)IER PRODUCT SAFETY AC'l' 

SEc . .9. Section 30 (d) of the Consumer Product Safety Act ( 15 
U.S.C. 2079(d)) is amended to read as follows: 

" (d) A risk of injury which is associated with consumer products 
and which may be regulated by t~e Commissi.on under t~e Federal 
Hazardous Substances Act, the P01son PreventiOn Packagmg Act, or 
the Flammable ]'abrics Act may instead be regulated under the pro
visions of this Act upon a determination by the Commission that such 
action is in the public interest.". 

PREEMl'TION 

SEc. 10. (a) Section 18 of the Federal Hazardous Substances Act, 
as amended (i'4 Stat. 380; 15 U.S.C. 1261 note) is amended by adding 
at the end thereof the following new subsection: · 

"(c) (1) Except as provided in l?aragraphs (~) ~nd (3), i~ a regula
tion of the Consumer Product Safety Comm1SS1on, that .IS used to 
determine when a hazardous substance or article shall be a banned 
hazardous substance or article, is in effect and if such regulation has 
been established to deal with a risk of illness or injury .associate~ :w~th 
a hazardous substance or article, no State and no pohtiCal subdivision 
of a State may establish or continue in effect a requirement applicable 
to such substance or article and designed to deal with the same ris~ of 
illness or injury, unless such requirement is identical to the reqmre-. 
ment established under such regulation. 

"(2) The Federal Government and the government of a State or the 
gover~ment of a P?litical subdivisio~ of a State m:.ty establish and con
tinue m effect, for 1ts own use, a reqmrement apphcable to a hazardous 
substance or article if such requirement has boon established to deal 
with a risk of illness or injury associated with such a substa~ce or 
article, even though such requirement is not identical to an applicable 
requirement described in paragraph (1), if the F.ederal, State, or: loca~ 
requirement provides a higher degree of prot~ctwn from such nsk of 
illness or injury than ~he requirement described in J?ayagraph .(~): 

"(3) Upon the application of a State or of a pohtical subdiVISIOn 
of a State, the Consumer Product Safety Commission may, by rule
promulgated after notice and opportunity for the ora~ r.resentation of 
views, exempt from paragraph (1), lmder such conditions as m~Y. be 
prescribed in St!ch regulation, ~ requ~remen~ of such ~t!lte or pol~hcal 
subdivision designed to deal w1th a nsk of Illness or lllJUry assocmted 
with a hazardous substance if-

"(A) compliance with the requirement would not cause the 
hazardous substance to be in violation of the applicable require
ment described in paragraph (1), and 

"(B) the State or J?Olitical subdivision requirement ( i) p~o
vides a significantly h1gher degree of protectiOn from such nsk 
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of illness orinjury than the requirement described in paragraph 
(1), and (ii) does not pla~e an undue burden upon the manufac

·tl'lre or distribution of products in interstat~ commerce.". 
(b) Section 16. of the Flammable Fabrics Act (15 U.S.C.l203) is 

amended to read as fo1lows : ' 

"PREE)fPTIO:Y 

"SEc. 16. (a) Except as provided in subsections (b) and (c), if a 
flammability standard or .any other regulation is in effect under this 
Act, se~tion 11 of Public Law H0-1~9, or any other r~gulation in imple
mentation· of such Acts for a f.abriC, related mate'nal, or product, no 
State or political subdivision of a State may establish or continue in 
effeet a flammability standard or other regu'Iation for such fabric, re
lated material, or product designed to protect the public against the 
same risk of occurrence of fire with respect to which the standard or 
other regulation under this Act, section 11 of Public Law 90-189, or 
other regulation in implementation of such Acts was promulgated un
less the flammability standard or other regulation of the State or po
litical subdivision involved is identieal to the Federal standard or 
other regulation~ 

"(b) The Federal Government and the government of a State or the 
government of a political subdivision of a State may establish and con
tinue in effect, for its own use, a flammability standard or other regu
lation applicable to a fabric, related materia1, orproduct if such re
quirement is established to protect against a risk of occurrence of fire 
with respectto whi~h a flammability standard or other lation was 
promulgated under this Act, section 11 of Public Law r other 
regulation in implementation of such Acts and which is .not .. identi
-cal to such standard. or other regulation if the Federal, State, orlocal 
standard or. other:·regulation provides a higher degree of protection 
f_rom such nsk of occurren~e of fire th~n the standar?- or other regula
bon promulgated.under th1s Act, sed10n llof J>ubbc Law 90-181), or 
other re~ulation in implementation of such Acts. · . . · . 

'' (c) Upon the ·application of a State or of·a political subdivision 
of ·a State, the Consumer Produc.t Safety Commission· may} by rule 
promulgated after notice and oppOitunity for the oral presentation 
of views, exempt from the requirements o:f subsection (a:), upon.such 
terms and conditions as may be prescribed therein, ·a flammability 
standard or any other regulation of such State or political subdivision 
that is a..pp1icable to a fabric, related material, or product that is 
subject to a standard or other regulation promulgated under this 
Act, se~tion 1l of Pub~ic Law D0-189, or other regulation in imple
mentation o:f such Acts If~ 

"(l) compliance with the requirement would not c~use the fab
ric, related material, or product to be in violation of the standard 
or other regulation promulgated under this Act, s.ection 11 of Pub
lic Law 90-189, or other regulation in implementation· of such 
Acts, and · , 

"(~) the standard or other regulation of the State or: political 
subdivision involved ( i) provides a significantly higher degree 
of protection :from the risk of occurrence of 'fire than the. Federal 
standard or other regulation, and ( ii) does not place an undue 
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burden upon the manufacture or distribution of products in inter
state commerce.". 

(c) Section 26(c) of the Consumer Product Safety Act (15 U.S.C. 
2075(c)) is amended by deleting the words "(1) imposes a higher 
level of performance than the Federal standard, (2) is required by 
compelling local conditions, and (3) does not unduly burden inter
;;;:tate commerce", and inserting in lieu thereof the following: "(1) 
imposes a significantly higher level of performance than the Federal 
standard, and (2) does not place an undue burden upon the manufac
ture or distribution of products in interstat~ commerce.". 

AGENCY COlDIENTS 

Ag-ency comments were requested but none were received by the time 
the bill was reported. 

SEPARATE VIE,VS OF J\IR. J\lOSS 

The Committee's amendments to the :Federal Hazardous Substance 
Act. which darifirs the ConsmiH'r Product Safetv Commission's juris
diction over firearms1 firearms ammunition. and cmnpm1ents of fire
arms ammunition~ represents a major victory for those Americans who 
believe in the Constitutional right to bear arms. When Congress 
enacted the Hazardous Substances-Act. I doubt that anv :Membt>r of the 
Sen.ate or the House had any thought that that legislation would be a 
velnele to regulatl' ammunition. 

Congress created the Consumer Product Safety Commission in re
sponseto President ,John F. Kennedy~s declaration that Americans hu<l 
a J'ight to safety. But in point of fact. while Americans had 
a ri.oht to safety. they were being injnred and even killed by the thou
sands by consumer products available in the marke lace. It was •to 
these products that the Commission was mandated to ress its efforts. 
1Ve in Congress never intended the Commission to regulate guns or 
ammunition: in fact. a specific provision of the Consi.1mer Product 
Safety Act explicitly excluded guns and ammunition :from the term 
"consumer product." I vigorously supported this exelusion in Com
mittee. Only by qnirk of a Federal Court ruling \vas ammunition held 
to be in the jurisdiction of the Product Safety Commission. 

The Committee's action now, i:f adopted by the Congress. will mean 
that never again will the Commission be rt>quired to han sale of fire
arms ammunition. Eaeh of the statutes for which the Commission is re
sponsible and under ·which firearms or firearms ammunition could pos
sibly ~ regulated~ nmv contains a specific provision prohibiting such 
reg-u latwn. 

The amendment. carves out two narrow areas where thf' Commis
sion would be authorized to take limited aetion to warn the users of 
firparms ammunition. First, the Commission would be authorized to 
continue the general labeling program that has been in effect for almost 
a decade and a half. That program calls for cautionary labeling which 
may be necessary relating to the safe storage o:f ammunition in or 
around the household. The labeling regulations require an ammunition 
eontainer label to contain ( 1) the common or usual mune of the 
ammunition in the container; (2) the statement "'\Varning-Keep out 
of the reach of children'' or its practical equivalent; and (3) th(' name 
and place of business of the manufacturer, packer, seller, or distributor. 
This information is particularly important because it would facilitate a 
recall of the product if it becHme necessary due to some unintended 
deiect. 

The second art:>a where the Commission would be authorized to act 
relates to defective ammunition. If it should ever be determined that 
certain ammunition is defective and presents a hazard to the user by 
failing to perform in a normal or reasonably foreseeable manner when 
fired from a firearm, then the Commission could order that specific 
ammunition, identified by manufacturer, caliber, load, quantity~ and 
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manufacturer's lot number to be banned from sale. This provision has 
been carefully and artfully drafted simply. to protect gun users ~rom 
the unexpected and un.i:r~tended hazards whiCh result from defectively 
manufactured ammumt10n. . . 

In my conversations with retailers of fi:r:e~rms amm~mt10n, I have 
found enthusiastic support for such a provisiOn. They mform ~e th~t 
such a provision will serve to protec~ .firearii_lS users because I~ will 
'insure an orderly ;ecoye~·y ?f amm~~ItiO!l which has the potential of 
misfiring and possibly mJurmg or killing Its user. . 

In short the Committee's action in tnis area will ;finally res?lye a 
long-standing controversy which lias threat~~tl tii~ :r:Ights of m1lhons 
of Americans to own and use firearms for recreatiOnal and sport-
ing purposes. . 

FRANK E. Moss. 

,, 

:t 

ADDITIONAL VIEWS OF MESSRS. HARTKE, HOLLINGS, 
FORD, STEVENS, and BEALL 

These comments are directed to the sections of the bill which relate 
to tobacco and tobacco products. S. 1000 as introduced reflected the 
Consumer Product Safety Commission's considered judgment that 
Congress should specificaliy confirm that the Commission possesses no 
jurisdiction over tobacco and tobacco products under any of the acts 
it administers. 

"\Ve fully support this Commission proposal, which is reflected in 
Sec. 3 (c) ( 1) of the bill. It would unmistakably reaffirm the clear man
date of the Congress that the basic regulation of tobacco and tobacco 
products is governed by the legislation dealing with the subject, the 
Cigarette Labeling and Advertising Act of 1969, and that any further 
regulation in this sensitive and complex area must be reserved for 
specific Congressional action. Moreover, the bill reflected the Com
mission's recognition that its limited resources should be devoted to 
the many pressing matters plainly within its jurisdiction and that these 
resources should not be dissipated in an area far from its central re
sponsibilities and in which it possesses no special expertise. 

Consequently, we are in accord with Sec. 3 (c) (1) which, by specifi
cally exempting tobacco and tobacco products from the Federal 
Hazardous Substance Act, confirms that the Commission lacks juris
diction over tobacco and tobacco products under any of the acts it 
administers. 

We regret, however, that a majority of the Committee went beyond 
this useful confirmation by proposing an amendment, found in sec. 
3 (e), to the Consumer Product Safety Act, which now flatly exempts 
tobacco and tobacco products from its coverage. This .amendment 
would authorize the Commission to deal with tobacco and tobacco 
products in one limited area, namely, as a source of ignition. There are 
a number of reasons why this amendment is unwise and undesirable. 

I 

The amendment stems from efforts of the upholstered furniture in
dustry to stop or delay the on-going proceeding before the Consumer 
Product Safety Commission to determine whether flammability stand
ards should be established for upholstered furniture pursuant to the 
Flammable Fabries Act. This proceeding is similar to others that have 
led to the establishment of flammability standards for mattresses, chil
dren's sleepwear, and other products. Unlike these industries, however, 
the upholstered furniture industry is seeking to avoid its responsibili
ties by improperly trying to make a scapegoat of cigarettes and to
bacco. Instead of addressing the issue of the improvements that can and 
should be made in upholstered furniture to reduce its flammability 
problems, the furniture makers suggest that the Commission should 
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io·nore furniture flammability and should turn its attention instead to 
~attempt to develop a so-called "~eff-extinguishin¥'' .ciga:ret~e.. . 

Adoption of the amendment grvmg the CommiSSion JUriSdiCtiOn 
over tobacco products as an ignition source 'vould permi.t any in
dustry whose products are subject to the Flammable ~::bncs Act to 
impede or endlessly delay th~ establishment of fl~~mab1hty standards 
for those products by argumg that the Commission mus~ .study to
bacco products as an ignition source before any flammability stand
ards could be· considered. Under the amendment, it is likely that en
forcement of the Flammable Fabrics Act 'vould grind to a halt and 
that no flamability standards would be established. The program to 
develop flammability standards for rugs and earpets, various types of 
wearing apparel, and any number of other products could be hope
lessly delayed. 

The response of the upholstered furniture manufacturers to a pro
posed flammability standards is in sharp contrast to that of our na
tion's manufaeturers of mattresses. Rather than trying to avoid their 
responsibilities, the mattress makers properly addressed themselves 
to the development of flammability standards for bedding. These mat
tress standards have been finally promulga~ed and are working wel!. 
Faced with the same problem now confrontmg the upholstered furni
ture makers, the mattress manufacturers did not attempt to slough 
responsibility off on other industries, or to plead that the Commis
sion should look bevond mattresses to other "causes'' of fires. The 
attitude of the upholstered furniture manufacturers caused an execu
tive of a major mattress manufacturer to point ou in Home Furnish
ings Daily that the upholstered furniture people have "their heads 
in the sand." He pointed out: 

I met with tbe flammability committee of the National 
Assn. of Furniture Manufacturers two years ago where I 
outlined the course of action that the flammability coinmit
t~e had taken in developing their flammability standard. 

I strongly recommend to them that they devote the bulk 
of their energies toward the development of a standard that 
provided the necessary consumer protection that the Con
sumer Products Saftey Commission (and the Department 
of Commerce) was looking for and at the same time be con
sistent with techniques that were reasonable for the uphol
stered furniture trade. 

At that time, they appeared to be spending all of their 
energies toward the direction of using the courts to stop 
the development of an upholstered furni.ture st.andard or 
using the Congress to revise the Flammable Fabrics Act. 

I strongly suggested to them that they were really wasting 
their time and would end up either with a standard that did 
not provide consumer protection, or was not reasonable for 
the upholstery trade or possibly both. 

So, I expand on what Miss Brown said in her article beyond 
the question "Didn't the upholstered furniture men read any 
of this.?" to "vVhy didn't they listen to those in the field of 
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bedding, in terms of their experience in working with the 
government?" 'The mattress industry found Government to 
be firm but fair. 

Significantly, the upholstered furniture manufacturers tlwmselves 
apparently recognize that directing attention to ciaarettes as an i<mi-

. tion source ''.'oul~l not solve the ~ammability problems presente(f by 
upholstered furmtu~'e. In :" meetmg of upholstered furniture manu
fu~~t~rer rep~esentahves wltll Consumer Product Safety Commission 
officmls on September 4, 19t4, the manufacturers acknowleclo·ed that 
6;1_per cent of the furniture involved was of a type which""i•mited 
qmckly, nnd that the flammabilitv of this furniture would ;;ot be 
affected ?Y the development of a "self-extinguishing" cigarette. 
A~opbon of the amendment giving the Commission authority to 

cons1der tobacco products as a source of ignition would not elimii1ate 
upholstered f~rmture fires. It WOl!ld only furnish a weapo!l wh~ch 
could be used m fnrther efforts to 1111pede the proper adnumstratwn 
of the .Flammable :Fabrics Act. 

II 

. Consideration of cigarettes as a source of ignition for fires necessarily 
mvolv~,s tl~e qu~stio~1 ~f t~~e ~asic burning rates_of cigarettes. Any so
calle~ self-extmgmshmg' c1garette >vould require alterations in these 
burnmg· rates, and would im·olve increases in the "tar" and nicotine 
and other components of cigarette smoke whieh have been allecred to 
h~ve adverse health consequences. This problem is apparently ~ecog
mz~d, and an attempt was made to deal with it bv the provl!>o in 
sectwn B (e) of the bill that '·no action taken bv the Commission shall 
.add t? any health ha:6~n·ds, y;osed l!Y such. procii:tcts''. But this proYiso 
IS not an adequate solutwn. I he plam fact 1s that the Consumer Product 
Sa~ety Commission .does not have the medical and other expertise 
''~'hiC.h. must !1£>-Cessanly be involved in any consideration of burning 
qualities of mgarettes. Cigarettes as a "source of ianition" are only one 
small aspect of the over-aH area of the regulation ~f tobacco inchidinr• 
th~ paramount issue of smoking and health. ' e 

The Consumer Pro~uct ~afet.v (:'ommission llleks the expertise and 
the resourees i<? ~eal :nth tlus questiOn. It dors not have the competence 
to make the critical Judgments as to the relationship between burninu 
rates of ~obacco products. and the. necessarily intertwined and para': 
rnountJy Important questwn relatmg: to the components of cigarette' 
smo~e. 'These ~re all aspect? of the basw regulation of tobacco products, 
parhcular~y cigarettes, which Congress has retained for final decision, 
ha~ed on mput from .all. agen~i~s of the government. ~'he Congress, 
bemg the o.nly ?ody m a pos1bon to evaluate all pertment factors, 
~honl;d contmue Its fully-considered policy of retaining final authority 
m tlus area. · 

YANCE IL~RTIU;. 
ERNEST F. HOLLINGS. 
vVENm;u, H. FoRD. 
TED STEVENS. 

J. GLENN BEALL, Jr. 



ADDITIONAL VIEWS OF MR. BUCKLEY 

When S. 644, the Consumer Product Safety Commission Improve
ments Act of 1975, was considered in the Commerce Committee, I had 
the opportunity to briefly discuss two concepts which I feel would sig
nificantly strengthen the bill. Although there was significant support 
for my ideas among the committee members in attendance, they asked 
that, in the interest of time, I take the amendments to the Floor of the 
Senate. 

My ideas are designed to redress a serious inequity that has devel
oped between the Federal Government and private parties. Govern
ment, espeoially regulatory agencies, are now possessed of vast 
discretionary. powers over private individuals and businesses. ·when 
that discret10n is. improperly used, they can cause grave damage to 
others who are without recourse for the expenses they have incurred in 
defending their rights, or for the injury they have sustained as a result 
of the arbitrary. actions or negligence of the Government or a regula
tory body. 

·when a regulatory agency damages an innocent private party as a 
consequence of inappropriate or incorrect use of its authority, the 
Government ca.n, in most cases, use it sovereign immunity to shield the 
agency from the legal responsibility of its actions. Thus, hypotheti
cally,the agency can be nnjustifiably aggressive in pursuing its respon
sibilities without the reasonable fear of being held accountable for 
damage it tnay d.o if it is fonnd to have acted unreasonably. 

A private party, on the other hand, is and should be held responsible 
for damag~ ;resulting to an individual from the use of its defective 
product. If a CQnsumer purchases a poor or dangerous product from a 
firm, the Co!lSumer has and should have the option to go to court to 
seek red~ The inequity between Government and private parties 
should be corrected by making these agencies-in this particular case, 
the Co.nsumer Product Safety Commission-subject to tort action by 
private ,parties it has wronged. The Congress should, as a matter of 
justice, make available to these wronged parties a manner in which to 
recover damages. I£ Government is going to make business become 
more responsible for its actions, then the Government should be will-
ing to apiJJs: the same standards to itself. . 

A second aspect of this problem involves the substantial amonnt of 
fina;acial resources required in certain instances to defend against an 
action brought by an agency. When a private party finds itself the 
subject of an agency action or decision, it must determine how much it 
is worth to defend its position. Because of the high costs involved in 
challenging the decisions of a regulatory body, many private parties 
who feel themselves aggrieved may, in fact, have no practical alterna
tive but to surrender rather than incur the expense of defending the 
product or process condemned by the agency. For a small company.; 
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the costs of the legal action alone could mean financial disaster. The 
agency, on the other hand, has all of its legal expenses paid for bv the 
Government. In the pursuit of justice, the Congress should c'i·eate 
conditions where an innocent firm's decision to defend against an 
a.ction is as easy to make as the agency's decision to pursue >the case. 
It certainly does not serve. the interests of justice to have a private 
party punished for offenses of which it is innocent just because the 
pursuit of legal action is too expensive. 

This situation could be corrected by allowing the private party to 
recover its legal fees and other expenses related to its defense against 
actions ta;ken by the Ut:ited States, or any of its agencies, if the private 
party ultimately prevails. 

A prime example of how an unreasonable action on the part of a 
GoYernment regulatory agt>ncy has led to severe financial injury to a 
private party is the Marlin Toy Co. 

Marlin Toy Products, Inc., was a small firm located in Horicon, 
"\Vis. Two of Marlin's products were the Butterfly Flutter Ball and 
the Birdie Ball. In November of 1972, the Federal Drug Administra
tion (charged with administering the Federal Hazardous Substances 
Act prior to the enactment of the Consumer Product Safety Act) 
banned the balls on the ~rounds that they contained small pellets that 
·presented· a hazard to ch1ldren if the balls were broken. It was charged 
that, if the balls were dropped from a height of four and one-half 
feet, they would break and the children could swallow the pellets 
therein contained. 

Marlin claimed that the toys had been tested before marketing and 
that the.ba~ls were found to be unbreakable when dropped from that 
height. Nevertheless, Marlin took the toys off the market and rede
signed theii1 to the Government's specifications. HowEWer, the balls 
were not reH1ovetl :from the list of banned products. Marlin sent let
ters requesting that the mistake be corrected, but the response was that 
'it was only an editorial error which would be corrected when the next 
list came out ( 6 months hence). Marlin cqiltends that because the toys 
were still onthe b~tnned products list throughout the 1973 Christmas 
season, lfarlin suffered great financiaJ loss and was forced· to ·layoff 
three-fourths of its 85 employees. Marlin further contends that its total 
costs ~rising from this goverru;nental mistake were $600;000, ·a :ruinous 
loss for a cqmpany of its size. Yet, because the FDA and CPSC were 
protected under the Federal Tort Claims Act, the Marlin: -Toy Prod-
ucts Co., c9uld not recoverits losses from these agencies; · · 

Another fi~ that .has suffered great damage. under 1he CPSC is 
Pactra In<lu.stnes whiCh manufactures aerosol pamts. T~'Slllall com
pany has }lad to spend over $65,000 in le~~l costs al~me to seek~ stay 
order agamst the CPSC repurchase proVlSlon. In this ·e~; th~ CPSC 
had banned all aerosol produCts containing vinyl chlorid~ s.s-the p':ro
peJlent .. Pac~ra. was :forced to pu.rSue legal action to ato:f{f this crip
plmg financtal blow, all as a consequence of a CPSC a:ction in which 
1t was unable to prove or substantiate its claim that occasional and in
termittent use of aerosol paints presents any a:ctual damage to the pnh
Jic. The Cqurts grim ted Pactra relief but as a plaintiff they had to sumd 
for the legal fees. · 

---------.. ··~~~" ... 
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I believe that S. 644 should authorize private parties who successfully 
challenge Government actions to be reimbursed in full for all reasm:l
able cost~ incurred in their own defense, and to be compensated for 
damages mcurred by them as a result of malfeasance or negligence on 
the part of the Commission. 

.I believe that if this type of provision is incurred in the acts cov
ermg all regulatory agencies, we will end up with more responsible 
Government . and regulation, rather than undue regulatory harass
ment of busmess. The Consumer Product Safety Commission is a 
gooc~ plac'-: to start. I hope the Senate will give this idea its serious 
consideratiOn. 

JAMES L. BucKLEY. 

0 



94TH CoNGRESS } HODSE OF REPRESENTATIVES { REPORT 
2d Session No. 94-1046 

SCIENCE AND TECHNOLOGY POLICY 

APRIL 26, 1976.-0rdered to be printed 

Mr. TEAGUE, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany H.R. 10230] · 

The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H.R. 10230) 
to establish a science and technology policy for the United States, 
to provide for scientific and technological advice and assistance to 
the President, to provide a comprehensive survey of ways and means 
.for improving the Federal effort in scientific resParch and information 
handling, and in the use thereof, to amend the National Science Foun
dation Act of 1950, and for other purposes, having met~ after full 
and free conference, have agreed to recommend and do recommend 
to their respective Houses as follows: 

That the House recede from its disagreement to the amendment 
of the Senate and. agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend
ment insert the following: 

That this Act may be cited as the "National Science and Technology 
Policy, Organization, and Priorities Act of 1.976". 

TITLE I-NATIONAL SCIENCE, ENGINEERING, AND 
TECHNOLOGY POLICY AND PRIORITIES 

FINDINGS 

SEc. 101. (a) The Cimgress, recognizing the profound impact of 
science and technology on society, and the interrelations of scie71!tific, 
technological, economic, social, political, and institutional factors, 
hereby finds and declares that-

(1) the general welfare, the security, the economic health and 
stability of the Nation, the conservation and efficient wtilization 
of its natural and human resources, a<nd the effective functioning 
of government and society require vigorous, perceptive 8Upport 
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and employrMnt of science and technology in achieving national 
objectives; · 

(~) the many large and complex scientific and technological 
factors which inC1'easingly influence the course of national and 
international events require appropriate provision, involving long
range, inclusive planning as 1.vell as more iwmediate program tle
veloprMnt, to incorporate scientific and technological knowledge 
in the national deoisionmaking process; 

(9) the scientific and technological capabilities of the United 
States, when properly fostered, applied, and directed, can effec
tively assist in improvzng the quality of life, in anticipating and 
resolving critical and erMrging international, national, and local 
problerrus, in strengthening the Nation's international ec(nlmnic 
position, and in furthering its foreign policy objectives/ 

(4) Federal funding for science and technology represents an 
investrMnt in the future which is indispensable to sustained na
tional progress and human betterrMnt, and there should be a con
tinuing national investment in science, engineering, and teehnol
ogy which is commensurate with national needa and opportunities 
and the prevalent economic situation,-

(5) the manpower pool of scientists, engineers, and technicians, 
constitutes an int.~aluable national resource which should be utilized 
to the fullest emtent possible/ and 

( 6) the Nation's capabilities for technology assessrMnt and for 
technological planning and policy formulation must be strength
ened at both Federal and State levels. 

(b) As a consequence, the Congress fi'nds and declares that science 
and technology should contribute to the following priorit11 goals 
without being limited thereto: ' v 

(1) fostering leadership in the quest for international peace 
and progress toward luuman freedom, dignity, and well-being 
by enlarging the contributi.ons of American 8cientists anil engi
neers to t'M knowledge of man and his ttniverse~ by making 
discoveries of basic science toidely available at home and abroad, 
and by utilizing technology in support of United States national 
and foreign policy goals; 

(2) inC1'easing the effiei~nt use of essential ma.terialtt and prod
ucts, and generally contributing to economic opportunity, .9tabil
ity, and appropriate grotvth; 

( 9) assuring an adequate supply of food, maierials, and energy 
for the Nation's needs; 

(4) contributing to the national semtrity; 
(5) improving the quality of health care available to all resi

dents of the United States,-
(6) preserving, fostering, and restoring a healthful and ettthetic 

natural environment/ 
(7) providing for the protection of the oceans and coastal 

zones, and the polar regi()ns, and the eflici~nt utilization of their 
resources; 

( 8) strengthening the econ.omy · and promoting f1tll employ
rMnt through useful scientijlc and technological inno1'atirms; 

( 9) inC1'easing the quaUt11 of educational opportunities a?) ail
able to all residents of the United 8tate,,; 
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(10) promoting the conservation and efficient utilization of 
the Nation's natural and human resources; 

(11) improving the Nation's h,.()U8ing, tranttportation, and com
mun_ication systerrus: and assuring the provision of effective public 
servwes th,roughout urban, suburban, and rural areas; 

(1~) eliminating air and water pollution, and unnecessary, 
unhealthful, or ineffective drugs and food additivett / and 

( 13) advancing the exploration and peaceful u.~es of outm· 
space. 

DECLARATION OF POLICY 

Si>'C. 102. (a) PRINOIPLEs.-In 1)iew of the foregoing, the Oongretts 
declares that the United 8tates shall adhere to a national policy for 
science and technology which includes the following principles: 

(1) The continuing development and implementation of strate
gies for determining and achieving the appropriate scope, level, 
direction, and extent of scientiflc and technological efforttt based 
upon a continuous appraisal of the role of science and technology 
in achieving goal8 and formulating policies of the United States, 
and reflecting the views of State and local go'nernments and repre
sentative public groups. 

(~) The enlistment of science and technology to foster a healthy 
economy in which the directions of growth and innovation are 
compatible with the JJrudent and frugal use of resources and with 
the preservation of a benign environment. 

(3) The conduct of science and technology operations so as to 
serve domestic needs while promoting foreign policy objectives. 

(4) The recruitrMnt, education, training, retraining, and bene
ficial use of adequate numbe·rs of scientists, engineers, and tech
nologists, and the promotion by the Federal Government of the 
effective and efficient utilization in the national interest of the 
Nation's human resmtrces in science, engineering, and technology. 

( 5) The devel<fprMnt and maintenance of a solid ba8e .for science 
and technology in the United 8tates, including: (A) strong par
ticipation of and cooperative relati.onships 'With State and local 
go1Jernments and the private sector; (B) the maintenance and 
strengthening of diversified scientific and technological capabili
ties in government, indtu~try, and the universities, and the encour
agement of independent initiative8 based on such capabilities, to
gether 'with elimination of needless barriers to scientific and 
technologioal innovation,- ( 0) effective managerMnt and dis
semination of scientific and technological information; (D) 
establishment of esse-ntial scientific, technical and industrial 
standards and measnrement and test rMthods; and (E) promo
tion of inC1'eased public understanding of science and technology. 

( 6) The recognition that, a1~ changing circurrustances require 
periodic revision and adaptat-ion of title I of this Act, the Fed
eral Government is responsible for identifying and interpreting 
th.e cluanges in th.ose circurrustanoes as they occur, and for effeoting 
subsequent changes in title I as appropriate. 

(b) IMPLEMENTATION.-To implement the policy enuniciated in 
subsection (a) of this section, the 0 ong1•ess declares that: 

(1) The Federal Government should maintain central policy 
pl.anning elerMnts in the exem~tive bra'flch which assist Federal 
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agerwies in (A) identifying puhlic problertws and objectives, (B) 
mobilizing scientific and technological resQUirces for essential'M-
tional programs, ( 0) securing appropriate funding for progr(}JlM 
so identified, (lJ) anticipating future concerns to which science 
and technology can contribute and devUiing stmtegies for the 
conduct of science and technology for such purposes, (E) review
ing systematically Federal science policy and progmms and rec
ommending legUilative amendment thereof when needed. Such 
elements should include an advisory meohanUim within the E{J)MUr 
tive Office of the President so that the Ohief E{J)ecutive may have 
a'vailable independent, e{J)pert judgment and assistance on policy 
matters which require accurate assessments of the comple{J) scien
tific and technological features involved. 

(f<?) It U5 a responsibilitp of the Federal Government to pro
mote prompt, effective, relwUe, and systematic transfer of scien
tific and technological information by such appropriate methods 
as programs conducted by nongovernmental organizations, in
cluding industrial groups and technioal societies. In particular, 
it is recognized as a responsibility of the Federal Governnnent 
not only to coordinat(} and unify its own science and technology 
information system.<s, but to facilitate the close coupling of in
stitutional scientific research with commercial application of the 
useful findings of science. 

(,'j) It is further an appropriate Federal function to support 
scientific and technologwal efforts which are e{J)pected to provide 
results beneficial to the public but which the private sector may 
be unwilling or unable to support. 

(4) Scientific and technological activities ,which may be prop
erly supported e{J)clusively by the Federal Government should be 
distinguUihed from those in which interests are shared with State 
amd loeal governments and the private seetor. A rnong these en
tities, cooperati-ve relation-~hips should be established which en
courage the appropriate sharing of science and technology de
cUiionmaking~ funding support, and program planning and em
ecuUon.. 

(.5) The Federal Government should support and utilize en
gineering and its 1"ariou,~ disciplines and make maidmum use of 
the engineering community, whene1,er appropriate, a8 an essen
tial element in the Federal policynwking process. 

(6) Comprehensive legislati1Je support for the national science 
and technology effort requires that the Oongress be regularly in
formed of the condition, health and 'lJitality, and funding re
qu,irements of science a.nd technology, the relation of science and 
technology to changing national goal,s, and the need for legisla
ti'l'e modification of the Federal endeavor and structure at all 
levels as it 1'elates to science and technology. 

(c)PnooEDUREs.-The Oongress declares that, in order to e{J)pedite 
and facilitate the implementation of the policy enunciated in sub
section (a) of this section, the following coordinate procedures are 
of paramount importance: 

(1) Federal proaurement policy should encourage the 'Wje of 
science and technology to foster frugal use of materials, energy, 
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and appropriated funds; to assure qudity environment j and to 
enhance product performance. 

(2) E{J)plicit criteria, incl!Uding coat-benefit principles where 
practicable, should be developed to identify the kinds of applied 
research and technology· programs that are appropriate for Fed
eral funding support and to determine the e{J)tent of such support. 
Particular attention should be given to scientific and technologi
cal problems and opportunities offering promue of social advan
ta,qe that are so long range, geographically widespread, or eco
nomically diffused that the Fede1'al Government conatitutes the 
appropriate source for undertaking their support. 

(3) Federal promotion of science and tech'IU)logy should Mnpha
size quality of researeh, recognize the singuld:r importance of sta
bility in acientific and technological institutions, and fqr urgent 
taska, seek to assure timeliness of results. With particular refer
ence to Federal support for basic research, fwnds ahould be allo
cated to encourage education in needed di8mplitnes, to provide a 
base of scientific knowledge from whwh futwre essential techno
logical development can be l(lfiJ/fl;(]hed, and to uild to the cultural 
heritage of the Nation. 

(4) Federal patent policies should be developed, based on uni
form prirwiples, whwh have as their oibjective the preservation 
of incenti-ves for technological in.no1Jation and the application 
of procedures whioh will conti'll!Ue to assure the full use of bene
ficial technology to serve the publM. 

, (5) Oloser relationships should be encouraged among practi
tioners of different scientific and technological di8ciplines, includ
ing the physical, soeial, and biomedWal fields. 

( 6) Federal departments, agencies, and in.atrumentalities should 
asaure efflcient management of laboratory facilities and equipment 
in their eustody, including aequi8ition of effeative equipment, di8-
posoil of itnferior and obsolete properties, and cross~servicing to 
ma{J)imize the productilvity of aostly property of all kinds. Di8-
posal polieies should include attention to possibz'iities for further 
produetive use. 

(?') The full use of the eorntriJJutions of science and technology 
to support State and local government goals should be encouraged. 

( 8) F ormalreoogniti()n should be accorded those persona whose 
scientific and teohnological achievements have aorntributed signifi
ea:ntly to the national welfare. 

(9) The Federal Government should support applied scierntifie 
1'esearch, when appropriate, in proportion to the probability of its 
u,sefulness, insofar as this probability ca:n be determined; but 
'while ma{J)imizing the beneficial consequences of technology, the 
Gove1'rl:ment should act to minimize foreseeable injurious 
consequenees. 

(10) Federal departments, agerwies, and in.atrumentalities 
shmtld establi8h procedure,~ to insure among them the systematic 
interchange of scientific data and teehnologiaal findings devel
oped u,nder their programs. 
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TITLE II-OFFIOE OF SOIENOE AND TECHNOLOGY 
POLICY 

SHORT TITLE 

SEc. 201. This title may be cited as the "Presidential Science and 
Technology Advisory Organization Act of 1976". 

EST ABL18HMENT 

SEc. 1202. There is established in the Eroeeutive Office of the Presi
dent an Office of Seience and Technology Policy (hereinafter referred 
to in thi8 title as the "Office"). 

DIBEOTOR; ASSOCIATE DIRECTORS 

SEc. 203. There shall be at the head of the Office a Director who 
shall be appointed by the President, by and with the ®vice and con
sent of the Senate, and who shall be compensated at the rate provided 
for level// of the Eroeeutit•e Schedule in 8ection 5313 of title 5, United 
States Oode. The President is authorized to appoint not more than 
four Associate Directors, by mnil1vUh the advwe and consent of the 
Senate, who shall be compensated at a rate not to eroceed that provided 
for l-evel III of the Eroeeutive Schedule in seetion 5314 of such title. 
Associate Directors shall perform :meh functions as the Director may 
presenoe. 

FUNCTIONS 

SEc. 1204. (a) The primary function of the Director is to provide, 
uithin the Ereemttive Office of the President, advice on the scientific, 
engineering, and technological aspects of issues that require attention 
at the highest level8 of Govermment. 

(b) In addition to such other functions mnil activities as the Presi
dent may assign, the Director shallr-

(1) advise the President of scientific and technological consid
erations involved in areas of national concern includifng, but not 
limited to, the economy, national seeurit'!j, health, foreign rela
tions, the environment, and the technologwal recovery and WJe of 
resources; 

(2) evaluate the scale, quality, and effectivetness of the Federal 
effort in seienee and teehnology and advise on appropriate 
actions: 

(3) iulvise the President on seientific and technological con
siderations 1mth regard to Federal budgets, assist the Offiee of 
Management and Budget with an annu4l review and analysis of 
funding proposed for researeh and development in budgets of all 
Federal agencies, and aid the Office of Management and Budget 
and the a,geneies throughout the budqet development process; and 

( 4) assist the President in providinq general leadership and 
coordination of the research and development progra'f/UI of the 
Federal Gove'1"111f1l.ent. 

POLICY PLANNING, ANALYSIS, AND ADVICE 

SEc. 205. (a) The Office shall serve a.s a source of sc-Wntific and tech
nologieal analysis and judgment for the President with respect to 
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major policies, plans, and programs of the Federal Gove'1"111f1l.ent. In 
ca1'1'Jiing out the provisiona of this sectWn, the Director shallr-

(1) seek to define coherent approaches for applying science and 
technology to critical and emerging national and international 
problems and for promoting coordination of the scientific and 
technological responsibilities and prograJJnS of the F edeml de
partments and agencies in the resolution of such problems; 

(g) assi8t and advise the President in the preparation of the 
Smence and Technology Report, in accordance with section go9 
of this Act; 

( 3) gather timely and authoritative information concerning 
significant developments and trends in science, technology, and in 
national priorities, both oorrent and prospective, to analyze and 
interpret such information for the purp_ose of determining 
whether such developments and trends are hkely to affect ackieve
ment of the priority goals of the Nation as set forth in section 
101 (b) of this Act· 

( 4) encourage the development and maintenance of an adequate 
data base for human resources in science, engineering, and tech
nology, including the development of appropriate models to fore
cast future manpower requirements, and assess the impact of major 
government4l and public programs on human resources and their 
utilwtion i 

(5) initzate studies and analyses, including systems analyses and 
teehnology assessments, of alternatives available for the resolu
tion of critical and emerging national and internaiional proble'YIUI 
amenable to the contributions of science and technol.ogy and, in
sofat• as possible, determine and compare probable costs, benefits, 
and impacts of such alternatives; 

( 6) advise the President on the erotent to whi<:h the various sci
entific and technological programs, policies, and activities of the 
Federal Gm,ernment are likely to affect the achievement of the 
priority goals of the Nation as set forth in section 101 (b) oi this 
Act; 

(7) provide the President with periodic reviews of Federal 
statutes and admini8trative regulations of the various departments 
and agencies which affect research and development a.otivities, 
both internally and in relation to the private sector, or which may 
interfere with desirable technological innovation, together with 
recommendations for their elimination, reform, or updating as 
appropriate; 

( 8) develop, review, revise, and recommend criteria for deter
mining scientific and technologieal activities warr{Jfnting Federal 
support, and recommend Federal policies designed to advance (A) 
the de1'elomnent and maintenance of broadly based seientific and 

. technologieal capabilities, ineluding" human resources, at alllet,els 
of government, academia, and industry, and (B) the effective ap
plication of such capabilities to national needs/ 

(9) assess and advise on policies for international cooperation 
in science and technology which will advance the national and 
international objectives of the United States,· 

(10) identify and assess emerging and future areas in which 
scienae and technology can be WJed efleatively in addressing na
tional and international problems; 
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(11) report at least once each year to the Preaident on the 01Jer
all activities and accomplishments of the Office, pursuant to section 
209 of this Act; 

(12) periodically survey the nature and needs of national science 
and technology policy and make recommendations to the Presic 
dent, for review and transmission to the Congress, for the timely 
and appropriate revision of such policy in accordance with section 
102(a) (6) of this Act,· and 

(13) perform such other duties and functions and make and 
furnish such studies and reports thereon, and recommendations 
with respect to matters of policy and legislation as the President 
may request. 

(b) (1) The Director shall establish an Intergovernmental Science, 
Engineering, and Technology Advisory Panel (hereinafter referred to 
as the "Panel"), whose purpose shall be to (A) identify and define 
civilian problems at State, regional, and local levels which science, 
engineering, and technology may assist in resolving or ameliorating; 
(B) recommend priorities for addressing such problems,· and (C) 
advise and assist the Director in identifying and fostering policies to 
facilitate the transfer and utilization of research and development re
sults so as to mamimize their application to civilian needs. 

(~) The Panel shall he composed of (A) the Director of the Office, 
or his representative; (B) at least ten members representing the inter
ests of the States, appointed by the Director of the Office after consul
tation with State officials; and (C) the Director of the National Sci
ence Foundation, or his representative. 

( 3) (A) .The Director of the Office, or his representative, shall serve 
as Chairman of the Panel. 

(B) The Panel shall perform such functions as the Chairman 
may prescribe, 0/TUl shall meet at the call of the Chai'rl'rWJTI,. 

(4) Each member of the Panel shall, while serving on business 
of the Panel, be entitled to receive compensation at a rate not to emceed 
the daily rate prescribed for GS-18 of the General Schedule under sec
tion 533~ of title 5, United States Code, includi'ltq traveltime, and, 
while so serving away from his home or regular place of business, he 
may be allowed travel empenses, including per diem in lieu of sub
si.'!tence in the same manner as the empenses authorized by section 
5703(b) of title 5, United States Code, for persons in government serv
ice employed intermittently. 

FIVE-YEAR OUTLOOK 

SEc. ~06. (a) Within, it,~ first Jlenr of operation. thf'- Office shall. to 
the emtent practicable, within the limitations of avail~ble knowledge 
and resources, and with appropriate assistance from the departments 
and agencies and such consultants and oontractors as the Director 
deems necessaJr"!f, identify and describe situations and conditions which 
warrant special attention within the nemt five years. involving_:_ 

(1) current and emerging problems of national significance 
that are identified through scientific research, or in which scien
tific or technical considerations are of ma,ior significance,· and 

(2) opportunities for, and constrmints on, the use of new a1Ul 
emisting scientific and technological capabilitietJ which can make a 
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significant contribution to the resolution of problems identified 
under paragraph (1) of this subsection or to the achievement of 
Federal program objectives or nat,ional goals including those set 
forth in section 101 (b) of this Act. ' 

(b) The Office shall omnudlly revise the five-year outlook developed 
under subsection (a) of this section so that it takes account of new 
proble"'}S, constraints and opportunities and changing national goals 
and crwumstances, and shall emtend the outlook so that it always em
tends five years into the future. 

(c) The Director of the Office shall consult as necessary with officials 
of flu: departments and agencies hat,ing proprams and responsibilities 
relattng to the problems, constraints, and opportunities identified 
under subsections (a) and (b) of this section, in order to-

(1) identify and evaluate alternative actions that might be 
taken by ~he Federal Governm~nt, State and local governments, 
or the prt1!ate sector to deal1mth such problems constraints or 
opportunities,· and ' ' 

(2) ensure that alternati1•e actions identified under paragraph 
(1) o~ thfs subsectior~; are fu_Zly considered by departments and 
agenews tn formulating thezr budget, program, and legislative 
proposals. 

(d) The Director of the Office shall consult as necessary 'with officials 
of the Office of Management and Budget and other appropriate ele
m,ents of the Rreecutive Offire of the President to ensure that the prob
lems, constrf!ints, opportunities, and alternative actions identified un
d~r sub~ectwns (a), (b), and (c) of this section are fully con
sidered tn the development of the President's Budgets and legislative 
programs. 

ADDITIONAL FUNCTIONS OF THE DIRECTOR,' 

ADMINISTRATIVE PROVISIONS 

SEc. 207. (a) The Director shall, in addition to the other duties and 
functions set forth in this title-

~ 1) serve a~ Cha_irman of the Federal Coordinating Council for 
Smence, Engtneerzng, and Technology established under title IV· 
and ' 

(2) ser1;e as a member of the Domestic Council. . 
(b) For the purpose of a88uring the optimum contribuUon of science 

and fech;wloqJ! to the nationalsermrit11, the Director. at the request of 
the Nattonal Security Council, shall advise the National Security 
COUJneil in such matters concerning science and technology as relate 
to national security. 

(e) In carrying out his functions under this Act, the Director is 
authorked to- · 

(1) appoint such of!icer8 and employees a~ he may deem neces
sary to perform the function8 now or hereafter ve8ted in him and 
to prescribe their duties; 

(~) obtain services as authorized by 8ection 310.9 of title 5 of the 
Untted States Oode, at rates not to emceed the rate presmbed for 
grade OS-18 of the General Schedule by section 5332 of title 5 of 
the United States Oode; and 

( 3) enter into eon.trfTcts and othPr arrangements for studies; 
analyses. and other ser1!ices 11~ith public aaencies and with private 
persons, organizations, or institutions, and make mch payments as 
H, Rept. 94-1046-76-2 
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he deems necessary to Ca1"'1"'!/ out the provisions of this Act without 
legal consideration, without performance bonds, and without re~ 
gard to seetion 3709 of the Re"oised Statutes ( 41 U.S.C. 5). 

COORDINATION WITH OTHER ORGANIZATIONS 

SEc. 208. (a) In ei/Jerciaing his functions under this Act, the Direc
tor shallr---

(1) work in close consultation and cooperation with the Do
mestic Council, the National Security Council, the Council on 
Environrnental Quality, the Council of Economic Advisers, the 
Office of Management and Budget, the National Science Board, 
and the Federal departments and agencies; 

(2) utilize the serviees of consultants, establi.sh such (Uhisory 
panels, and, to the emtent practicable, consult with State and local 
governmental agencies, with appropriate professional groups, 
and with such repr'esentatives of industry, the universitie.'J, agri
culture, labor, consumers, cmMervation organizatimM, and such 
other public interest groups, organizatlmts, and individuals as 
he deems advisable; 

( 3) hold such hearings in various parts of the Nation as he 
deems necessm'Y, to determine the views of the agencies, groups, 
and orpanizations referred to in paragraph (B) nf this subReotion 
and of the geneml public, concerning national needs and trends 
in science and technology; and 

(4) utilize with their consent to the fullest ewtent vossible the 
services, personnel, equipment, fam'1ities, and in/oN-nation (in
cluding· statistical information) of public and private agencies 
and organizations, and individuals, in order to a1.'oid duplication 
of effort and ~mpeme, and may transfer funds made a1•ailable 
pursuant to thzs Act to other Federal aqenmes as reJml>ursement 
for the utilization of such pe1'8onnel, services, facilities, equip
ment, and information. 

(b) Each department, agency, and in,~trumentality of the Emecu
tive Branch of the Government, including am; independent agency 
is authorized to furnish the Director such information as the Directo~ 
deems necessary to carry out hilt functions· under this Act. 

(c) Upon request, the Admini.~trator of the National Aeronautics 
and Space Administr'ation is authorized to as.<tist the Director with 
respee~ to r.arrying ont Ms activities conduct~d under paragraph ( 5) 
of sectzon 205 (a) of thiB Act. 

SCIENCE AND TECHNOLOGY REPORT 

SEc. 209. (a) The President shall transmit annually to the Congress, 
beginning February 15. 1978, a Science and Technology Report (here
inafter referred to as the "Report") 1.nl>i.rh. sltall be prepq,red lm the 
Office, with appropriate assistance from Federal departments and agen
cies and lfUch consultants and contractors as the Director deems neces
sary. The report shall draw upon the information prepared by the 
Director pursuant to section 206 of this Act, and to the emtent practi
cable, within the limitations of available knowledge and ref!ources, 
disOUBs such issues as-

(1) a review of developments of national significance in science 
and teehnology ,-
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~tJ) the ~tignifioa;nt effects of current and projected trends in 
smence and technology on the social, economic, and other require
ments of the Nation; 

(3) a review and appraisal of selected science- and technology
related programs, polici&, and acti1Jities of the Federal Govern
ment; 
. (4) an inventory and forecast of critical and emerging na

tzonal problems the resolution of which might be substantially 
assisted by. the f!PPli?ation of science and technology; 

( 5) the identificatwn and assessment of scientific and techno
logical mef!8ur~s that cam contribute to the r&ol!ution of such 
problems, zn lzght of the related social, economic political and 
institutional oonsiderations; ' ' 

( 6) the existing and projeoted scientific and technological re
souroes, including spemalized manpower, that could contribute 
to the resolution of such problems; and 

( 7) recommendations for legislation on science- and technol
ogy-related programs and policies that will oontribute to the 
resolution of such problems. 

(b) In preparing the R~port under subsection (a) of this section, 
the Of/ice shall make mawzmum use of relevant data available from 
the National Science Foundation and other Government departments 
and agencies. 

(e) The J?irecto; sha_ll insure that the R~port, in the form approved 
by the President, za prznted and made avazlable as a public document. 

TITLE III- PRESIDENT'S CO.VMITTEE ON SCIENCE AND 
TECHNOLOGY 

ESTABLISHMENT 

SEc. 301. The President shall establish within the Emecutive Of/ice 
of the President a President's Committee on Science and Technology 
(hereinafter referred to as the "Committee"). 

MEMBERSHIP 

SEc. 302. (a) T_he Committee shall consist of-
(1) the Dzrector of the Office of Rcience and Technology Policy 

established under title II of tMs Act; and 
(2) not less than eight nor more than fourteen othe'l' members 

appointed by the President not more than simty days after the 
Dzreetor has assumed office (as provided in section ~03 of this 
Aet). 

(b) Memhers of the Committee appointed by the President pur-
suant to subsection (a) ( 2) of this section shallr-

. (1) be qualified and disting·uished in one or more of the follow
zng areas: scienee, engineering, technology, information dissemi
nation, education, management, labor, or public affairs; 

( 2) be eapable of critically asses~ting the policies, priorities, pr~ 
grams, and actit,ities of the Nation, 11'ith ref!pect to the findings 
policies, and purposes set .forth in title I; and ' 

(3) shall collectively constitute a balanced composition with re
spect to (A) fields of science and engineering, (B) academic, in-



dustrial, and government experience, and (C) business, labor, 
eonswmer, and public interest points of tt'ie1D. 

(o) The President shall appoint one member of the Committee to · 
se7'1Je as Chairman and arnother member to serve as Vice Chairman for 
such periods as the President may determine. 

(d) Each member of the Committee who is not an officer of the Fed
eral Government shall, 'while serving on business of the Committee, be 
entitled to receive compensation at a rate not to exceed the daily rate 
prescribed for GS-18 of the General Schedule under section 53S~ of 
title 5, United States Code, including traveltime, and while so serving 
away from hi.~ home or regul.ar place of business he may be allowed 
travel emperMes, including per di.em in lieu of subsistence, in the sam.e 
manner as the empenses authorized by se6tion5703(b) of title 5, United 
States Code, for persons in Government service employed 
intermittently. 

FEDERAL SCIENCE, ENGINEERING, AND TECHNOLOGY SURVEY 

SEc. 303. (a) The Committee sh.allsurvey, emamine, and analyze the 
o'verall contemt of the Federal srtience, engineering, and technology 
effort includinq missions, qoals, personnel, funding, organization, fa
cilities, and activities in qeneral, takinq adequate account of the inter'
r8t8 of indiviilual8 rmd groups that m.ay be affected by Federal scien
tific, engineering, and technical progra:ms, including, as appropriate, 
consultation 'with such ituih;iduals and groups. In carrying out its 
functions under this section, the Committee shall, among other things, 
consider needs for-

(1) or.ganizationul reform, including institutional realinem.ent 
designed to pla<Je Federal aqenciP-s who.se missim18 are primarily 
01' solely devoted to scientific and technological research and de-
1'elopment, and those agencies primarily or solely concerned with 
fuels, erwrgy, and material.s, within a single cabinet-level depart
ment)· 

(~) impro1Jements in ewisting systems for handling scientific 
and technical information on a Governm.ent-10ide basis, including 
con~;ideration of the appropriate role to be played by the private 
sector in the dis8emination of s11,ch information,· 

(3) improved technology (l[;sesement in the executive branch 
of the Federal Government; 

(4-) improved methods for effecting technology innovation, 
transfer, and use; 

(5) stimulating more effecti1Je Federal-State and Federal
industry liaison and cooperation in srience and technology. in· 
rluding the formation of Federal-State mechanism~; for the 
mutual pursttit of this goal; 

( 6) reduction and simplification of Federal regulations and 
administrative practices and procedures whwh may have the 
effect of retarding technological inn01Jation or opportunities for 
its utilization: 

(7) a broader base for support of basic re8earch; 
(8) ways of strengthening the Nation's academic institu

tion.s' capabilities fm' research and education in soien<Je and 
technology; 

(.9) wa'!fs and nwans of effecti1'elJt integrating soientifie and 
technological fa<Jtors into our nAtional and international policies; 

)' 
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(10) technology designed to m.eet community and individual 
needs; 

(11) m.aintenance of ad.equate scientific and technological man
power with regard to both qualUy and quantity; 

(1~) improved systems for planning and analysis of the Fed
etral seien<Je and technology programs; and 

(13) lang-range study, an.alysis, and planning in regard to 
the application of science and technology to major national 
problems or con<Jerns. 

(b)(1) Within tttoelve months fr'mn the time the Committee is 
activated in a<Jcordance ttoith section 30~ (a) of this Act, the Commit
tee .Yhall issue an interirn report of its activities and operations to 
date. Not more than twenty-four months from, the time the Commit
tee is a<Jtivated, the Committee shall submit a final report of its ac
tivities, findings, conclusions, and 1·ecomm.endations, including such 
supporting data and material as may be necessary, to the President. 

(~) The President, within sixty days of receipt thereof, shall trans
mit each such report to ea<Jh House of Congre.ss together with such 
comm.ents, observations, and recommendations thereon as he deems 
appropriate. 

CONTINUATION OF COMMITTEE 

SEc. 304. (a) Ninety days after submission of the final report 
precpared under section 303 of thi.~ Act, the Com1nittee shaU cease 
to exist, unless the Pre.sident, before the empiration of the ninety-day 
period, makes a determination that it i8 ad1Jantageous for the Com
mittee to continue in being. 

(b) If the President determines that it 1:s advantageous for the 
Committee to continue in being, (1) the Committee shall exercise 
.such funP-tions as are pres<Jribed by the President; and ( ~) the mem
bers of the Comnnittee shall serve at the pleasure of the President. 

STAFF AND CONSULTANT SUPPORT 

SEc. 305. (a) In the performance of its function.s under sections 
303 and 304 of this Act, the Committee is authorized-

(1) to select, apvoint, employ, and fim the compensation of SU<Jh 
specialists and other experts a,~ may be necessary for the carl'y
ing out of its duties and functions, and to select, appoint, and 
employ, subject to the <Jivil service laws, sueh otlwr officers and 
employees as m.ay be necessary for carrying out its d1dies and 
fun<Jtions; and 

(~) to provide for participation of sueh. civilian and military 
personnel as may be detailed to the Committee pursuant to sub
section (b) of t'his section for carrying out the functions of the 
Committee. 

(b) Upon request of the Committee, the W3(d of any Federal de· 
partment, agency, or instrum.entality is authorized (1) to furnish to 
the Committee SU<Jh information as may be necessary for carrying out 
its functions and as m.ay be available to or proaurable by SU<Jh depart-

. m.ent, agency, or instrum.entality, and (~) to detail to temporary duty 
with the Committee on a reimbursable basis sunh personnelttvithin his 
administrative jurisdwtion a.<J it m.ay need or believe to be useful for 
carrying out its fwnctions. Each such detail shall be without loss of 
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seniority, pay, m' other employee staflu.<J, to civilian emplOyees so de
tailed, and without loss of sta&us, r(lffl,k, office, m' grade, m' of any 
emolwment, perquisite, right, privilege, or benefit incident thereto to 
military personnel so detailed. Each such detail shall be made pwr
suant to an agreement between the Chai'f'11Ul,n ~ the head of the 
relevant department, agency, or instrumentality, and shall be ~n ao
eordance with the prO'IJisions of subchapter Ill of chapter 33, t~tle 5, 
United States Code. 

TITLE IV-FEDERAL COORDINATING COUNCIL FOR 
SCIENCE, ENGINEERING, AND TECHNOLOGY 

ESTABLISHMENT AND FUNCTIONS 

Sic. 1/)1. (a) There is established the Federal Com'dinating Coun
cil (m' Science, Engineering, and Technology (hereinafter referred to 

as t'M "Council"). 
(b) The Council shall be composed of the Directm' of the Office of 

Science and Technology Policy and one representative of each of the 
following Federal agencies: Department of Agriculture, Department 
of Commerce, Department of Defense, D~partment of Health, Eduea
tion, and Welfare, Department of HOU8zng amd Urb(lffl, Development, 
Department of the Interior, Department of State, Department of 
TranspMtation, Veterans' Arl/ministration, National Aeronautics and 
Space Administration, National Science Foundation, Environme:"tfd 
Protection Agency, and Energy Research and Development Admznzs
tration. Each such representative shall be an official of policy rank 
designated by the head of the Federal a9.ency concerned. , 

(c) The Directm' of the Office of ?cwnce a~ Technology f!ol~cy 
shall serve as Chairman of the Counczl. The Cha~rman ma.!t de~qnate 
another member of the Council to act temporarily in the Chai'f'11Ul,n's 
absence as Chai'f'11Ul,n. 

(d) The Chai'f'11Ul,n may (1) request the head of any Federal agency 
not named in subsection (b) of this section to designate a represen~
ative to participate in meetings or parts of meetinqs of the Counml 
concerned with matters of substantial interest to such aqency, and (B) 
invite other' personJJ to attend meetings of the Council. 

(e) The Couneilshall con'fider pr'oblems and developments i;n,t~e 
fields of science enqineering, and technology and related actzvztzes 
affecting more dt(lffl, one Federal aqency, and shall recommend policies 
and other meaJ8ures designed tQ-

(1) prO'IJide more effective planning and administration of Fed-
eral scientific, engineering, and. techru;logical progra;n!, . 

(B) identify research needs zndudzng areas requzrtng addz
tionnl e.m.phasiJJ, 

(3) achieve more effective utilization of the scientific, engineer
ing, and technological resources and facilities of Federal agencies, 
including the elimination of unwarranted duplication, and 

{4) further international eooperation in science, engineering, 
and technology. 
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(f) The Council shall pe'l'form such other related advisory duties as 
shall be assigned by the President or by the Chairman. 

(g) For the purpose of carrying out the provisions of this section, 
each Federal aqency represe'(ited on the Couneil shall furnish neees
sary assistance to the Council. Sueh assistance may include-

(1) detailing employees to the Council to perform such func
tions, eonsistent with the purpOBes of this section, as the Chai'f'11Ul,n 
may assign to them, and 

(9) undertakinq, upon request of the Chairman, such special 
studies for the C ouneil as come within the functions herein 
assigned. 

(h) For the purpose of eondueting studies and making reports as 
directed by the Chai'f'11Ul,n, standinq su.beommittees and panels of the 
Council may be established. 

ABOLITION OF FEDER4L COUNCIL FOR SCIE'NCE AND TEC!INOLOGY 

SEc, 409. The Federal Council for' Science and Technology, estab
lished pursuant to Executive Order 10807, issued March 1.'3, 1959, as 
amended by Executive Order 11381, issued N 01)ember 8, 1967, is hereby 
abolished. 

TITLE V-GENERAL PROVISIONS 

A UTHORIZA 'l'ION 

SEc. 501. (a) For the purpose of carrying out title li of this Aet, 
there are authorized to be appropriated-

(1) $750,000 for the fiscal year ending June 30, 1.976; 
(9) $500,000 for the period beginning July 1, 1976, and endi,ng 

September 30, 1976; . 
( 3) $3,000,000 for the fiscal year ending September 30, 1977; and 
(4) such sums as may be necessary for eaeh of the succeeding 

fiscal years. 
(b) For the purpose of earrying out title III of this Act, there are 

authorised to be appropriated-
(1) $750,000 for the fiseal year ending June 30, 1976; 
(B) $500.000 for the period beginning July 1, 1976, and ending 

Septem,ber /110, 1976; 
(.~) $1,000,000 for the fiseal year endinq September 30, 1977; 

and 
(4) such sums as may be necessary for eaeh of the succeeding 

fiscal years. 
STATUTORY REPEAL 

SEc. 509. Sections 1, 9, 3, and 4 of Reorganization Plan Numbered B 
of 1969 (76 8tat.195/'J) and section B of Reorqanization Plan Numbered 
1 of HJ73 (87 Stat.1089) are repealed. 

AM!!'NDiVENT 

SEc. 50/1. Section 4 of the National Science Foundation Act of1950 
(4B U.S.0.1863) is amended by striking out subsection (g) and by re-
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designating subeeations (h), (i), and (j), and <ill references thereto, as 
subsections (g), (h), and ( i), respectively. 

And the Senate agree to the same. 
OLIN E. TEAGUE, 
DoN FuQuA, 
Jnr SYMINGTON, 
MIKE McCoRMACK, 
fuy THORNTON, 
C. A. MosHER, 
MARVIN I.. EscH, 

Managers M the Part of the House. 
TED KENNEDY. 
wARREN MAGNUSO:!:'' 
FRANK E. Moss, 
"\V ALTER F. MoNDALE, 
JOHN TuNNEY, ' 
'WENDELL H. FoRD, 
BARRY GOLDWATER, 
J. GLENN BEALL, Jr., 
PAUL LAXALT, 

."Managers on the Part of the Senate. 

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE 
OF CONFERENCE 

The managers on the part of the House and the Senate at the con
ference on the disagreeing votes of the hvo House.s on the amendment 
of the Senate to the bill (H.R. 10230) to establish a science and tech
nology policy for the United States, to provide for scientific and tech
nologiCal advice and assistance to the President, to provide a compre
hensive survey of ways and means for improving the Federal effort in 
scientific research and information handling, and in the use thereof, 
and for other purposes, submit the following joint statement to the 
House and the Senate in explanation of the effect of the action agreed 
upon by the managers and recommended in the accompanying confer
ence report: 
. The amendm~ilt of the Sen!lte struck out all after the enactin~ clause 
Ill the House bill and substituted new language. The Committee of 
Conference agreed to accept the Senate amendment with certain 
amendments and stipulations proposed by the conferees. 

The substantive changes made by the Senate amendment, together 
with further amendments and modifications by the Committee of Con
ference are as follows: 

TITLE I-NATIONAI, SCIENCE, ENGINEERING AND TEC:H:NOLOGY POLICY 
AND. PRIORITIES 

Both versions of the bill contained comprehensive statements de
signed to establish a national science and technology policy. The state
ments were similar in many respects and often duphcative. 

The Committee of Conference substituted a compromise which 
(1) follows the Senate title, (2) adopts the House style and format, 
and ( 3) contains all the significant substantive elements of the policy 
findings and declarations of each bill. 

TITLE II--THE OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

This title establishes an Office of Science and Technology Policy 
within the Executive Office of the President. House and Senate ver
sions differed, and have been resolved, in the following ways. 

1. Assoeiate Directors.-The House bill authorized the President, at 
his discretion, to appoint up to four Assistant Directors for the ne\v 
office. The Senate amendment differed in that it designated the four as 
"Associate" Directors and required that they be confirmed in office by 
the Senate. The managers on the part of the House concurred in the 
Senate change. [Sec. 203] 

2. Annual Report.-The House required "timely" reports from the 
new office on its activities and on issues or problems involving impor
tant scientific and technological considerations. The Senat~ amend-

(17) 
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ment required "annual" reports in this area. Managers ~n the r:art .of 
the House concurred in the Senate amendment w1th mmor ed1tonal 
changes. [Sec. 209 (a) ] . 

3. Ci'l~il Service Requir-ements.-The bill passed by the House stip
ulated that the appointment of officers and employees by the Director 
of the Office conform to Civil Service requirements. The Senate 
arnendment contained no such requirement. In conference, the man
agers on the part of the Senate accepted the House provision. [Sec. 
207(c)] 

4. Contract and Hearing Authority.-The Senate amendment con
tained broader consultant and contract authority for the new office 
than did the House bill; it also gave the. Directo_r authority to <_>bta~n 
information through the conduct of hearmgs, which the House b1l1 dHl 
not. The managers on the part of the House concurred in the Senate 
position. [Sec.208(a) (2) and (3)] 

5. National Seeurity Oouncil a:11d D01ne.~th: Council.-The .House 
bill provided that the Director of the ne\Y Office should advise the 
President on, among other things, scientific and technological consid
erations involved in national secur·ity. The Senate amendment re
moved this provision, but provided that the Director seiTe as ~dvisor 
to the National Secnrity Council when requested by the Council to do 
so. The Senate amendment also provided that the Director of the Office 
be made a member of the Domestic Council. The conferees settled these 
differences by ineorporating all three provisions with such editorial 
changes as were necessary to prevent duplication or conflict. [Sec. 
204(b )(1); Sec. 207 (a) (2) and (b)] . . 

6. Fi'l•e-Year Outlook.-The Senate amendment contamed a proVI
sion callinrr for a five-vear outlook, or pt·ojection, of scientific and 
teehno]ogi;'al issues, sit\mtions and conditions likely to warrant spe
cial attention within that period, and for appropriate inputs to the 
Office of Managl~ment and Budget and the executive dep~rtments and 
agencies in the formulation of Administration budgets with respect to 
research and development. The outlook would he up-dated annually. 
The House bill did not contain a similar provision. Managers on the 
part of the House agreed to accept the Senate provision with minor 
modifications. [Sec. 206] 

1. Titl<>.-The House bill had entitled this special study group as 
a."Sur;vey" co!llmittee. The Senate amendment re~titled it as.an '.'A~
visory-' committee. Conferees agreed to comprmmse on the title mdi
cated above. 

2. JfandaiOJ'Jj Pro1'i8ion8.-The House bill contained a mandatory 
requirement that the Committee be set up as specified. The Senate 
amendment made the Committee's creation optional with the Presi
dent. The managet-s on the part of the Senate concurred in the House 
provision. [Sec. 302(a)] 

3. lf,fember.~hip Qualifir:ation8.-Hoth House and Senate Yersions 
specified qualifications for membership on the Committee, but the Sen
ate amendment contained broader language and more specific consid
erations. The conferees agreed to keep the House language but added 
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the specific categories for balaneed membership as set out in the Sen
ate version. [Sec. i)02(b)] 

4. Lifetime and Continuation of Committee.-The House bill pro
vided that the Committee have a lifetime of two years and that the 
President review and submit the Committee's repori-directed toward 
the examination and analyzation of the total Federal science and tech
nology effort with appropriate findings and recommendations--to the 
Congres.•> within 60 days, together with his own comments and recom
mendations. The Senate amendment was essentially the samP, except 
that it provided for a one-year study and also permitted the President 
to extend the life of the Committee as he saw fit. The conferees agreed 
to the two-year House plan, but provided for an interim report after 
one year and a final report after hvo years. Conferees also agre!.'d to 
the Senate provision for extension of the Committee's lifetime at the 
discretion of the President. [Sec. :50a(b) and Sec. 304] 

'l'lTLJ<; IV-FEDERAL COORDINATING (,'OFNCIL FOR SCil~NCE, J<:NGINEERING 

AND TI:CIINOLOGY 

This title was not in in the Honse bill but was a(lded by the Senate 
am~:ndment. . . . . . . 

The effect of this title is to make tlw existing Federal Council for 
Hcience and Technology, set up 'by Executive Order in 19f>9, a statu
tory body with the Dir·ector of the new Office as chairman. The current 
Council is an interdepartmental group representing all Federal agen
cies with significant research and development missions, whose func
tion is to maintain general liaison of the overall government effort in 
science and technology. The title adds no new functions. It does change 
the name of the present Council, emphasizes its mission, and places 
it on a statutory basis. In interpreting this title, reference should be 
made to the following statement from the Senate Ueport (94-622): 
"These functions are purely advisory in nature and involve no exercise 
of authority owr the participating agencies, whose partieipation is 
governed by theit· applicable statutes." Managers on the part of the 
House agreed to accept this title. 

'I'ITLE V-GI~NI-:R.\1, RJ<;VHUONH 

1. Authorization.-The House bill provided only general authoriza
tion of sueh sums as might be necessary ~o carry out thP provisions of 
the Act. The Senate amendment anthortzed a total of $1,250,000 for 
Fis,·al Year· 1976 and the transitional quarter (July 1, 1976-Septem
ber :10, l!.l76), and $3,000,000 for Fiscal Year 1!)77 for Titl<> II of the 
Act; it authorized a total of $1,250,000 for Fiscal Year 1976 and the 
transitional quarter, and $1,000,000 for Fiscal Year 1977 for Title III 
of the Act. Conferees agreC>d to the Senate total authorization figures 
for Titles II and III for Fiscal Year 1976, the transitional quarter, 
and Fiscal Year 1977. Beyond that period, however, conferees agreed 
to authorize such sums as might be necessary. [See. 501] It should be 
noted that the sums authorized parallel Closi>ly those which the Ad
ministration has indicated it plans to expend for thesP areas in the next 
two yea1-s. 
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2. National Science Foundation Act.-The House bill repealed one 
clause in the Organic Act of the National Science Foundation which 
requires an annual report from the National Science Board on the 
status of science and technology in the United States. The Senate 
amendment did not contain this provision. Managers on the part of 
the Senate agreed to the House provision. [Sec. 503 j 

O'I'HER SUBSTAN'l'IVJ<: DIFFEREXC~:s 

State and Regional Science and Technology 
The Senate amendment contained a separate title comprised of two 

principal elements. The first of these was a 52 member inter-govern
mental advisory panel to assist the Director of the ne\v Office in his 
duti~s by providing special inputs relative to Stat~ and local needs 
and Issues. The panel \vas to be composPCl of the Director of the Of
fice, the Director of the National Science Foundation, and one mem
ber· appointed by the Governor of each State. The second element was 
a Federal grant' program, to be administered by the National Science 
Foundation. to assist the Statf>s in forming or strengthening a science, 
engineering and technology advisory mechanism within State govern
ments. Each Statf> could receivP a maximum of $200,000 for this pur
pose upon proper application. 

The Honse bill contained no similar titl<•. 
The Committee of Conference agreed to d1·op the title. as such. but 

to incorporate into title II a scal€'d-down version of the inter-govern
mental panel. The panel's function shall be. to (1) identify and define 
civilian nroblems at the State, regional and local levels which science, 
(mgineering,. and technology may -assist in resolutin~ or· ameliorating; 
(~) recommend priorities for addressing such problems; and (:3) ad
vise and assist the Director in identifying and fostering policies to 
facilitate tht:> transfer and utilization of research and development 
results so as to maximize their application to civilian needs. [Sec. 
205(b)] 

At the same time, conferees ag:reed to express their unanimous con
Yiction (1) of the soundness of the concept that State and local gov
<:>rnments ·would profit from their own science advisory systems; ( 2) 
that such systems could be made more effective through appropriate 
liaison with the Federal government, and (3) that greater coopera
tion and improved financial arrangements between the States and lo
calities and the National Science Foundation are in order, including 
adequate additional financial support of programs designed to increase 
a State's capacity for wise application of science and technology to 
State and local needs. • 

Conferees further agreed to recommend to the appropriate commit
tee members of both the Senate and House that immediate considera
tion he given to effecting these matters at the earliest opportunity. 
Such consideration should include the cunent annual authorization 
for the National Science Foundation, which has not yet been reported 
from the Committee on Labor and Public ·welfare of the Senate. 
"Engineering" Terminology 

The House bill, in its general terminology, used the phrase "science 
and technology" throughout as reference to the generic matter with 
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which it was dealing. The Senate amendment employed the phrase 
"science, engineering and technology" for the sa~e y_urpose. 

The Cornmittee of Conference agreed that the )tHhciOus use of each 
phrase was appropriate in accordance with the part.icula.r su_bject mat
ter being described. Consequently, the term "engmeermg' was em-
ployed in certain areas and omitted in others, .as follows.: . 

1. "Engineering" has been retained in. T1~le I, wh1~h deals w~th 
general national policy and priorities, anc~ 11_1 ';f1tle IV wluch deals w~th 
all Federal research and development actiVIties on a government-,v~de 
basis. It has not been used in either Title II or Title HI, both of winch 
deal with entities that are limited to the functions, adminiRtration 
and discretion of the President's immediate Executive Office. 

2. The term "engineering" has also been employed in all instances 
where tlw Act is concerned with manpower, wrth human resources or 
with education, training or retraining of sciPntific personneL 

3. Engineering has been included in those crit!cal .parts of the Act 
where qualifieations for offices created by the lejpshthon are mv~lved. 
It has also been incorporated into the State-a~VIsory panel C'~tahhshed 
in the new Policy Office [See. 205 (b)] and mto the ~perahon of the 
President's Committee on Science and Technology w1th reference to 
its two-year survey of Federal science operations. [Sec. 303] . 

4. The "manpowe1·" clauses, which the Sei~ate amencb:nent con~amed 
and which were designed in part to emphasize the N ahon's engmeer
ing needs, have also been retained by the conferees. [~ec .. lOl(a) (4) 
und (5) ;] An important new clause to ensure appropru~:te mputs from 
the eng:ineering community into the Federal poliey-makmg process has 
been added. [Sec. 102 (b) ( 5)] . 

5. In most other parts of the Act, the House termmology has been 
rPtained. 

OuN E. TEAGUE, 
Dox FuQuA, 
.TIM SYMINGTON. 

MIKE McCoRMACK, 

RAY THORNTOX, 

C. A. MosHER, 
MARVIN L. EscH, 

ManagerB on the Part of the House. 
TED KENN~JDY, 
\V ARJU<jN MAGNUSON' 
FRANK E. l\foss, 

\VALTER F. MoNDAT"E' 
J OHX TTINNEY, 
\VJ<jNDJ~J,L H. FoRD, 
BARRY GoLDWATER, 
.J. GumN BEALL, J-r .. 
PAUL LAXALT, 

Managers on the Part of the Senauc. 
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J\inety,fourth Q:ongress of the tinited ~tates of 2lmcrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, the nineteenth day of January, 
one thousand nine hundred and seventy-six 

S!n S!ct 
To amend the Consumer Product Safety Act to improve the Consumer Product 

Safety Commission, to authorize new appropriations, and for other purposes. 

Be it eJWcted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SHORT TITLE 

SECTION 1. This Act may be cited as the "Consumer Product Safety 
Commission Improvements Act of 1976". 

AUTHORIZATION OF APPROPRIATIONS 

SEc. 2. Section 32(a) of the Consumer Product Safety Act (15 
U.S.C. 2081 (a)) is amended to read as follows: 

" (a) There are authorized to be appropriated for the purposes of 
carrying out the provisions of this Act (other than the provisions of 
section 27 (h) which authorize the J?.lanning and construction of 
research, development, and testing facilities) and for the purpose of 
carrying out the functions, powers, and duties transferred to the Com
mission under section 30, not to exceed-

"(1) $51,000,000 for the fiscal year ending June 30, 1976; 
"(2) $14,000,000 for the period beginning July 1, 1976, and 

ending September 30, 1976; 
" ( 3) $60,000,000 for the fiscal year ending September 30, 1977; 

and 
" ( 4) $68,000,000 for the fiscal year ending September 30, 1978.". 

LIMITATIONS ON JURISDICTION 

SEc. 3. (a) Section 2 ( 2) of the Poison Prevention Packaging Act of 
1970 (15 U.S.C.1471 (2)) is amended by (1) striking out subparagraph 
(B) , and ( 2) redesignating subparagraphs (C) and (D) as subpara
graphs (B) and (C), respectively. 

(b) Section 3(a) (1) (D) of the Consumer Product Safety Act (15 
U.S.C. 2052(a) (1) (D)) is amended by striking out "economic poisons" 
and inserting in lieu thereof "pesticides". 

(c) Section 2 (f) 2 of the Federal Hazardous Substances Act ( 15 
F.S.C. 1261(f) (2)) is amended by inserting immediately before "but 
such term" the following: "nor to tobacco and tobacco products,". 

(d) Section 3(a) (1) of the Consumer Product Safety Act (15 
TT.S.C. 2052 (a) ( 1) ) is amended by ( 1) inserting "other" before "lim
itations" in the last sentence, and (2) inserting before such sentence 
the following: "Except for the regulation under this Act or the Federal 
Hazardous Substances Act l'lf fireworks devices or any substance 
intended for use as a component of any such device, the Commission 
shall have no authority under the functions transferred pursuant to 
section 30 o£ this Act to regulate any product or article described in 
subparagraph (E) of this paragraph or described, without regard to 
quantity, in section 845(a) (5) of title 18, United States Code.". 
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(e) The Consumer Product Safety Commission shall make no rul
ing or order that restricts the manufacture or sale of firearms, fire
arms ammunition, or components of firearms ammunition, including 
black powder or gunpowder for firearms. 

(f) The second sentence of section 30 (a) of the Consumer Product 
Safety Act (15 U.S.C. 2079(a)) is amended by (1) striking out "of 
the Administrator of the Environmental Protection Agency and"; 
and (2) striking out "Acts amended by subsections (b) through (f) 
of section 7 of the Poison Prevention Packaging Act of 1970" and 
inserting in lieu thereof "Federal Food, Drug, and Cosmetic Act (15 
U.S.C. 301 et seq.)". 

BUDGET AND EMPLOYEE PROVISIONS 

SEc. 4. (a) Section 4 (f) of the Consumer Product Safety Act ( 15 
U.S.C. 20!53 (f)) is amended by adding at the end thereof the following 
new para~raph: 

"(3) Requests or estimates for regular, supplemental, or deficiency 
appropriations on behalf of the Commission may not be submitted by 
the Chairman without the prior approval of the Commission.". 

(b) Section 4(g) of such Act (15 U.S.C. 2053(g)) is amended by 
(1) striking out "full-time" in paragraph (2) and inserting in lieu 
thereof "regular", and (2) adding after such paragraph the follow
ing new paragraphs: 

"(3) In addition to the number of positions authorized by section 
5108(a) of title 5, United States Code, the Chairman, subject to the 
approval of the Commission, and subject to the standards and pro
cedures prescribed by chapter 51 of title 5, United States Code, may 
place a total of twelve positions in grades GS-16, GS-17, and GS-18. 

" ( 4) The appointment of any officer (other than a Commissioner) 
or employee of the Commission shall not be subject, directly or 
indirectly, to review or approval by any officer or entity within the 
Executive Office of the President.". 

ACCOUNTABILITY 

SEc. 5. (a) Section 4 of the Consumer Product Safety Act ( 15 U.S.C. 
2053) is amended by adding at the end the following new subsection: 

" ( i) Subsections (a) and (h) of section 2680 of title 28, United 
Sta:tes Code, do not prohibit the bringing of a civil action on a claim 
against the United States which-

" ( 1) is based upon-
" (A) misrepresentation or deceit before January 1, 1978, 

on the part of the Commission or any employee thereof, or 
"(B) any exercise or performance, or failure to exercise 

or perform, a discretionary function on the part of the Com
mission or any employee thereof before January 1, 1978, 
which exercise, performance, or failure was grossly negligent; 
and 

" ( 2) is not made with respect to any agency action (as defined 
in section 551(13) of title 5, United States Code). 

In the case of a civil action on a claim based upon the exercise or per
formance of, or failure to exercise or perform, a discretionary function, 
no judgment may be entered against the United States unless the 
court in which such action was brought determines (based upon con
sideration of all the relevant circumstances, including the statutory 
responsibility of the Commission and the public interest in encour-
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aging rather than inhibiting the exercise of discretion) that such 
exercise, performance, or failure to exercise or perform was unreason
able.". 

(b) Section 32 of such Act (15 U.S.C. 2081) is amended hy adding 
at the end the following new subsection: 

" (c) No funds appropdated under subsection (a) may be used 
to pay any claim described in section 4(i) whether pursuant to a 
judgment of a court or under any award, compromise, or settlement 
of such claim made under section 2672 of title 28, United States Code, 
or under any other provision of law.". 

SAMPLING PLANS 

SEc. 6. Section 7 (a) of the Consumer Product Safety Act (15 U.S.C. 
2056 (a) ) is amended by ( 1) inserting " ( 1)" immediately a,fter " (a)", 
(2) redesignating paragraphs (1) and (2) as subparagraphs (A) 
and (B), respectively, and (3) adding at the end the :following new 
paragraph: 

"(2) No consumer product safety standard promulgated under this 
section shall require, incorporate, or reference any sampling plan. 
The preceding sentence shall not apply with respect to any consumer 
product safety standard or other agency action of the Commission 
under this Act (A) applicable to a £rubric, related material, or product 
which is subject to a flammability standard or for which a flammability 
standard or other regulation may be promulgated under the Flammable 
F~abrics Act, or (B) which is or may be apphcableto glass containers.". 

STANDARDS DEVELOPMENT 

SEC. 7. (a) The last sentence of section 7(b) of the Consumer 
Product Safety Act (15 U;S.C. 2056(b)) is amended to read as follows: 
"An invitation under paragraph ( 4) (B) shall speci:fy the period of 
time in which the offeror of an accepted offer is to develop the proposed 
standard. The period speeified Shall be a period ending 150 days after 
the date the offer is accepted unless the Commission for good cause 
finds (and includes such finding in the notice) that a different period 
is appropriate.". 

(b) Section 7(e) (1) of such Act (15 U.S.C. 2056(e) (1)) is amended 
to read as follows: 

" (e) ( 1) If the Commission publishes a notice pul'SU'allt to subsection 
(b) to commence a proceeding for the development of a consumer 
product safety standard for a consumer product and if-

" (A) the Commission does not, within 30 days after the date 
of publication of such notice, accept an offer to develop such a 
standiard, or 

"(B) the development period (specified in pamgraph (3)) 
for such standard ends, 

the Commission may develop a proposed consumer product safety rule 
respecting such product andlublish such proposed rule.". 

(c) Section 7 (f) of such ct ( 15 U.S.C. 2056 (f)) is amended to 
read as follows : 

" (f) If the Commission. publishes a notice pursuant to subseetion 
(b) to commence a proceeding for the development of a consumer 
product safety standard and If-

" (1) no offer to develop such a standard is submitted to, or, if 
such an offer is submitted to the Commission, no such offer is 
accepted by, the Commission within a period of 60 days from the 
publication of such notice (or within such longer period as the 
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Commission may prescribe by a notice published in the Federal 
Register stating good cause therefor) , the Commission shall

" (A) by notice published in the Federal Register terminate 
the proceeding begun by the subsection (b) notice, or 

"(B) develop proposals for a consumer product safety rule 
for a consumer product identified in the subsection (b) notice 
and within a period of 150 days (or within such longer period 
as the Commission may prescribe by 'a notice published in the 
Federal Register stating good oause therefor) from the 
expiration of the 60-day (or longer) period-

" ( i) by notice published in the Federal Register ter
minate the proceeding begun by the subsection (b) notice, 
or 

" ( ii) publish a proposed consumer product safety rule; 
or 

"(2) an offer to develop such a standard is submitted to and 
accepted by the Commission within the 60-day (or longer) period, 
then not later than 210 days (or such later time as the Commis
sion may prescribe by notice published in the Federal Register 
stating good cause therefor) after the date of the aeceptance of 
such offer the Commission shall take the action described in clause 
(i) or (ii) of paragraph (1) (B).''. 

ADVANCE PAYMENTS; RENT 

SEc. 8. (a) Section 7(d) (2) of the Consumer Product Safety Act 
( 15 U.S.C. 2056 (d) ( 2) ) is amended by adding at the end thereof the 
following: "Payments under agreements entered into under this para
graph may be made without regard to section 3648 of the Revised 
Statutes of the United States (31 U.S.C. 529).". 

(b) Section 27(b) of such Act (15 U.S.C. 2076(b)) is amended by
(1) striking out "and" at the end of paragraph (7), and 
(2) redesignating paragraph (8) as paragraph (9) and insert

in~ after paragraph (7) the following new paragraph: 
'(8) to lease buildings or parts of buildings in the District of 

Columbia, without regard to the Act of March 3, 1877 ( 40 U.S.C. 
34), for the use of the Commission; and". 

CONSIDERATION OF THE NEEDS OF ELDERLY AND HANDICAPPED PERSONS 

SEc. 9. Section 9 (b) of the Consumer Product Safety Act ( 15 
U.S.C. 2058 (b) ) is amended by adding at the end the following new 
sentence: "In the promulgation of such a rule the Commission shall 
also consider and take into account the special needs of elderly and 
handicapped persons to determine the extent to which such persons 
may be adversely affected by such rule.". 

ATTORNEYS' AND EXPERT WITNESSES' FEES 

SEc. 10. (a) Section 10 (e) of the Consumer Product Safety Act ( 15 
U.S.C. 2059 (e)) is amended by adding after paragraph ( 3) the fol-
lowing new paragraph: · 

"(4) In any action under this subsection the court may in the 
interest of justice award the costs of suit, including reasonable attor
neys' fees and reasonable expert witnesses' fees. Attorneys' fees may oo 
awarded against the United States (or any agency or official of the 
United States) without regard to section 2412 of title 28, United 
States Code, or any other provision of law. For purposes of this 
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paragraph and sections ll(c), 23(a), and 24, a reasonable attorney·s 
fee is a fee (A) which is based upon (i) the actual time expended by 
an attorney in providing advice and other legal services in connection 
with representing a person in an action brought under this subsection, 
and ( ii) such reasonable expenses as may be incurred by the attorney 
in the provision of such services, and (B) which is computed at the 
rate prevailing for the provision of similar services with respect to 
actions brought in the court which is awarding such fee.". 

(b) Section ll(c) of such ~1\..ct (15 U.S.C. 2060(c)) is amended by 
inserting after the first sentence the following : "A court may in the 
interest of justice include in such relief an award of the costs of suit, 
including reasonable attorneys' fees (determined in accordance with 
section 10 (e) ( 4) and reasonable expe1t witnesses' fees. Attorneys' fees 
may be a warded against the United States (or any agency or official of 
the United States) without regard to section 2412 of title 28, United 
States Code, or any other provision of law.". 

(c) Section 23(a) of such Act (15 U.S.C. 2072(a)) is amended 
(1) by striking out "and shall" and inserting in lieu thereof "shall", 
and (2) by striking out", and the cost of suit, including a reasonable 
attorney's fee, if considered appropriate in the discretion of the court." 
and inserting in lieu thereof ", and may, if the court determines it to be 
in the interest of justice, recover the costs of suit, including reasonable 
attorneys' fees (determined in accordance with section 10 (e) ( 4) ) and 
reasonable expert witnesses' fees.". 

(d) Section 24 of such Act (15 U.S.C. 2073) is amended by strik
ing out the last sentence and inserting in lieu thereof the following: 
"In any action under this section the court may in the interest of justice 
award the costs of suit, including reasonable attorneys' fees (deter
mined in accordance with section 10 (e) ( 4)) and reasonable expert 
witnesses' fees.". 

CIVIL LITIGATION 

SEc. 11. (a) The third sentence of section 11 (a) of the Consumer 
Product Safety Act ( 15 U.S.C. 2060 (a)) is amended to rea;d as fol
lows: "The record of the proceedings on which the Commission based 
its rule shall be filed in the court as provided for in section 2112 of 
title 28. United States Code.". 

(b) The second sentence of section 22(a) of such Act (15 U.S.C. 
2071 (a) ) is amended by striking out " (with the concurrence of the 
Attorney General)" and inserting in lieu thereof " (without regard to 
section 27 (b) (7) (A))". 

(c) Section 27(b)(7) of such Act (15 U.S.C. 2076(b)(7)) is 
amended to read as follows: 

"(7) to-
" (A) initiate, prosecute, defend, or appeal (other than to 

the Supreme Court of the United States), through its own 
legal representative and in the name of the Commission, any 
civil action if the Commission makes a written request to the 
Attorney General for representation in such civil action and 
the Attorney General does not within the 45-day period begin
ning on the date such request was made notify the Commis
sion in writing that the Attorney General will represent the 
Commission in such civil action, and 

" (B) initiate, prosecute, or appeal, through its own legal 
representative, with the concuiTence of the Attorney General 
or through the Attorney General, any criminal action, 

for the purpose of enforcing the laws subJect to its jurisdiction;". 
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(d) Section 27 (c) of such Act ( 15 U.S.C. 2076 (c)) is amended by 
strikmg out •·with the concurrence of the Attorney General" and 
inserting in lieu thereof "(subject to subsection (b) (7)) ". 

SUBSTAN'I'IAL PRODUCT HAZARD 

SEc. 12. (a) ( 1) Section 15 (d) of the Consumer Product Safety Act 
(15 U.S.C. 2064(d)) is amended by adding at the end the following: 
"An order under this subsection may prohibit the person to whom it 
applies from manufacturing for sale, offering for sale, distributing in 
commerce, or importing into the customs territory of the United States 
(as defined in general headnote 2 to the Tariff Schedules of the United 
States), or from doing any combination of such actions, the product 
with respect to which the order was issued.". 

(2) Section 15 of such Act (15 U.S.C. 2064) is amended by adding 
at the end thereof the following new subsection: 

"(g) (1) If the Commission has initiated a proceeding under this 
section for the issuance of an order under subsection (d) with respect 
to a product which the Commission has reason to believe presents a 
substantial product hazard, the Commission (without regard to sec
tion 27 (b) ( 7) ) or the Attorney General may, in accordance with 
section 12(e) (1), apply to a district court of the United States for 
the issuance of a preliminary injunction to restrain the distribution in 
commerce of such product pending the completion of such proceeding. 
If such a preliminary injunction has been issued, the Commission (or 
the Attorney General if the preliminary injunction was issued upon 
an application of the Attorney General) may apply to the issuing court 
for extensions of such preliminary injunction. 

"(2) Any preliminary injunction, and any extension of a prelimi
nary injunction, issued under this subsection with respect to a product 
shall be in effect for such period as the issuing court prescribes not 
to exceed a period which extends beyond the thirtieth day from 
the date of the issuance of the preliminary injunction (or, in the case 
of a preliminary injunction which has been extended, the date of its 
extension) or the date of the completion or termination of the pro
ceeding under this section respecting such product, whichever date 
occurs first. 

" ( 3) The amount in controversy requirement of section 1331 of title 
28, United States Code, does not apply with respect to the jurisdiction 
of a district court of the United States to issue or exend a preliminary 
injunction under this subsection.". 

(h) Section 19(a) (5) of such Act (15 U.S.C. 2068(a)(5)) is 
amended by ( 1) striking out "and to" and inserting in lieu thereof 
"to", and (2) inserting ", and to prohibited acts" after "refund". 

(c) Section 22 of sneh Act ( 15 U.S.C. 2071) is amended by-
( 1) striking out in subsection (a) all that precedes the second 

sentence of such subsection and inserting in lieu thereof the 
following: 

"(a) The United States district courts shall have jurisdiction to 
take the following action: 

" ( 1) Restrain any violation of section 19. 
"(2) Restrain any person from manufacturing for sale, offer

ing for sale, distributing in commerce, or importing into the 
United States a product in violation of an order in effect under 
section 15(d). 

"(3) Res~rain any person :froll! distributing in commerce a 
product whiCh does not comply with a consumer product safety 
rule." ; and 
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(2) striking out in subsection (b) all that precedes the second 
sentence of such subsection and inserting in lieu thereof the 
following: 

"(b) Any consumer product-
" ( 1) which fails to conform with an applicable consumer 

product safety rule, or 
"(2) the manufacture for sale, offering for sale, distribution 

in commerce, or the importation into the United States of which 
has been prohibited by an order in effect under section 15 (d), 

when introduced into or while in commerce or while held for sale 
after shipment in commerce shall be liable to be proceeded against 
on libel of information and condemned in any district court of the 
United States within the jurisdiction of which such consumer product 
is found.". 

PROHmiTED ACTS AND ENFORCEMENT 

SEc. 13. (a) Section 19 (a) of the Consumer Product Safety Act 
( 15 U.S.C. 2068 (a) ) is amended by-

( 1) inserting "or fail or refuse to estab I ish or maintain records," 
immediat~ly after "copying- of records," in paragraph (3); and 

( 2) striking out "or" at the end of paragraph ( 6), striking out 
the period at the end of paragraph (7) and inserting in lieu 
thereof"; or", and adding after paragraph (7) the following new 
paragraphs : 

" ( 8) fail to comply with any rule under section 13 (relating to 
prior notice and description of new consumer J?roducts) ; or 

" ( 9) fail to comply with any rule under sectiOn 27 (e) (relating 
to provision of performance and technical data).". 

(b) Section 20(a) (1) of such Act (15 U.S.C. 2069) is amended br 
striking out "or ( 7) " and inserting in lieu thereof " ( 7), ( 8), or ( 9)' . 

CONGRESSIONAL REVIEW OF PROPOSED ADMINISTRATIVJ<l ACTIONS 
OF THE COMMISSION 

SEc. 14. Section 27 of the Consumer Product Safety Act (15 U.S.C. 
2076) is amended by adding at the end the1·eof the following new 
subsection: 

"(1) (1) Except as provided in paragraph (2)-
"(A) the Commission shall transmit to the Committee on Com

merce of the Senate and the Committee on Interstate and Foreign 
Commerce of the House of Representatives each consumer product 
safety rule proposed after the date of the enactment of this sub
section and each regulation proposed by the Commission after 
such date under section 2 or 3 of the Feder'al Hazardous Substances 
Act, section 3 of the Poison Prevention Packaging Act of 1970, or 
section 4 of the Flammable Fabrics Act: and 

" (B) no eonsumer product safety rule and no regulation under 
a section referred to in subparagraph (A) may be adopted by the 
Commission before the thirtieth day after the date the proposed 
rule or regulation upon which such rule or regulation was based 
was transmitted pursuant to subparagraph (A). 

"(2) Paragraph (1) does not apply with respect to a regulation 
under section 2 ( q) of the Federal Ha?.ardous Substances Act respect
ing a haza.rdous substance the distribution of which is found under 
paragraph (2) of such section to present an imminent hazard or a 
regulation under section 3 (e) of such Act respecting a toy or other 
article intended for use by children the distribution of which is found 
under par~<rraph (2) of such section to present an imminent hazard.". 
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INFORMATION DISCWSURE TO OTHER GO'\-'ERNMENTAL BODIES 

SEc. 15. Section 29 of the Consumer Product Safety Act (15 U.S.C. 
20'78) is amended by adding at the end thereof the following new 
subsection: 

" (e) The Commission may provide to another Federal agency or a 
State or local agency or authority engaged in activities relating to 
health, safety, or consumer protection, copies of any accident or inves
tigation report made under this Act by any offi.cer1 employee, or agent 
of the Commission only if (1) information which under section 
6(a) (2) is to be considered confidential is not included in any copy 
of such report which is provided under this subsection; and (2) each 
Federal agency and State and local agency and authority which is 
to reeeive under this subsection a copy of such report provides assur
ancE'S satisfactory to the Commission that the identity of any injured 
person and any person who treated an injured person will not, without 
the eonsent of the person identified, be included in-

" (A) any copy of any such report, or 
"(B) any information eontained in any such report, 

which the agency or authority makes available to any member of the 
public. No Federal agency or State or lo<>..al ageney or authority may 
disclose to the public any information contained in a report received 
by the agency or authority under this subseetion unless with respect 
to such information the Commission has complied with the applicable 
requirements of section 6 (b).". 

JL'RISDICTION UNDER CONSU~fER PRODUCT SAFETY ACT 

SEc. 16. Section 30(d) of the Consumer Product Safety Act (15 
U.S.C. 2079 (d)) is amended to read as follows: 

" (d) A risk of injury which is associated with a consumer product 
and which could be eliminated or reduced to a sufficient extent by 
action under the Federal Hazardous Substances Act, the Poison 
Prevention Packaging Act of 1970, or the Flammable Fabrics Art 
may be regulated under this Act only if the Commission by rule finds 
that it is in the public interest to regulat~ such risk of injury under 
this Act. Such a rule shall identify the risk of injury proposed to he 
regulated under this Act and shall be promulgated in accordance with 
section 553 of title 5, United States Code; except that the period to be 
provided by the Commission pursuant to subsection (c) of such 
section for the submission of data, views, and arguments respecting the 
rule shall not exceed thirty days from the date of publication pursuant 
to subsection (b) of such section of a notice respecting the rule.". 

EFFECT ON STATE LAW 

SEC. 17. (a) Section 18 (b) of the Federal Hazardous Substances Act 
is amended to read as follows: 

"(b) (1) (A) Except as provided in para~raphs (2) and (3), if a 
hazardous substance or its packaging is subJect to a cautionary label
ing requirement under section 2 (P) or 3 (b) designed to protect against 
a risk of illness or injury associated with the substance, no State or 
political subdivision of a State may establish or continue in effect a 
cautionary labeling requirement applicable to such substance or 
packaging and dP~igned to protect against the same risk of illness or 
injury unless such cautionary labeling requirement is identical to the 
labeling requirement under section 2 (p) or 3 (b). 
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"(B) Except as provided in paragraphs (2), (3), and (4), if under 
regulations of the Commission promulgated under or for the enforce
ment of section 2(q) a requirement is established to protect against a 
risk of illness or injury associated with a hazardous substance, no 
State or political subdivision of a State may establish or continue in 
effect a requirement applicable to such substance and designed to 
protect against the same risk of illness or injury unless such require
ment is identical to the requirement established under such regulations. 

"(2) The Federal Government and the government of any State 
or political subdivision of a State may establish and continue in effect 
a requirement applicable to a hazardous substance for its own use (or 
to the packaging of such a substance) which requirement is designed 
to protect against a risk of illness or injury associated with such sub
stance and which is not identical to a requirement described in )?ara
graph (1) applicable to such substance (or packaging) and designed 
to protect against the same risk of illness or injury If the Federal, 
State, or political subdivision requirement provides a higher degree of 
protection from such risk of illness or injury than the requirement 
described in aragraph (1). 

"(3) (.A) application of a State or political subdivision of a 
State, the Commission may, by regulation promulgated in accordance 
with subparagraph (B), exempt from paragraph (1), under such 
conditions as may be prescribed iu such regulation, any requirement 
of such State or political subdivision designed to protect against a 
risk of illness or injury associated with a hazardous substance if-

"(i) compliance with the requirement would not cause the 
hazardous substance (or its packaging) to be in violation of the 
applicable requirement described in paragraph ( 1). and 

" ( ii) the State or political subdivision requirement (I) pro
vides a significantly higher degree of protection from such risk 
of illness or injury than the requirement described in paragraph 
(1), and (II) does not unduly burden interstate commerce. 

In determining the burden, if any, of a State or political subdivision 
requirement on interstate commerce the Commission shall consider and 
make appropriate (as determined by the C-ommission in its discretion) 
findings on the technological and economic feasibility of complying 
with such r~uirement, the cost of complying with such requirement, 
the geographic distri:bution of the substance to which the requirement 
would apply, the probability of other States or political subdivisions 
applying for an exemption under this paragraph for a similar require
ment, and the need for a national, uniform requirement under this 
.Act for such substance (or its packaging). 

"(B) A regulation under subparagraph (.A) granting an exemp
tion for a requirement of a State or political subdivision of a State 
may be promulgated by the Commission only after it has provided, 
in accordance with section 553 (b) of title 5, United States Code, notice 
with respect to the promulgatwn of the regulation and has provided 
opportunity for the oral presentation of views respecting its 
promulgatiOn. 

"(4) Paragraph (1) (B) does not prohibit a State or a political 
subdivision of a State from establishing or continuing in effect a 
requirement which is designed to protect against a risk of illness or 
injury associated with fireworks devices or components thereof and 
which provides a higher degree of protection from such risk of illness 
or injury than a requirement in effect under a regulation of the 
Commission described in such paragra~h. 
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" ( 5) As used in this subsection, the term 'Commission' means the 
Consumer Product Safety Commission.". 

(b) Section 16 of the Flammable Fabrics Act (15 U.S.C. 1203) IS 

amended to read as follows: 

"PREEMPTION 

"SEc. 16. (a) Except as provided in subsections (b) and (c), 
whenever a flammability standard or other regulation for a fabric, 
related material, or product is in effect under this Act, no State or 
political subdivision of a State may establish or continue in effect a 
flammability standard or other regulation for such fabric, related 
material, or product if the standard or other regulation is designed 
to protect against the same risk of occurrence of fire with respect 
to which the standard or other regulation under this Act is in effect 
unless the State or political subdivision standard or other regulation is 
identical to the Federal standard or other regulation. 

"(b) The Federal Government and the government of any State 
or political subdivision of a State may establish and continue in effect 
a flammability standard or other regulation applicable to a fabric, 
related material, or product for its own use which standard or other 
regulation is designed to protect against a risk of occurrence of fire 
with respect to which a flammability standard or other regulation is 
in effect under this Act and which is not identical to such standard or 
other regulation if the Federal, State, or political subdivision standard 
or other regulation provides a higher degree of protection from such 
risk of occurrence of fire than the standard or other regulation in 
effect under this Act. 

" (c) ( 1) Upon a J?plication of a State or political subdivision of a 
State, the CommissiOn may, by regulation promulgated in accordance 
with paragraph (2), exempt from subsection (a), under such condi
tions as may be prescribed in such regulation, any flammability stand
ard or other regulation of such State or political subdivision applicable 
to a fabric, related material, or product subject to a standard or other 
regulation in effect under this Act, if-

" (A) compliance with the State or political subdivision 
requirement would not cause the fabric, related material, or prod
uct to be in violation of the standard or other regulation in effect 
under this Act, and 

"(B) the State or political subdivision standard or other reg-u
lation ( i) provides a significantly higher degree of protectiOn 
from the risk of occurrence of fire with respect to which the Fed
eral standard or other regulation is in effect, and ( ii) does not 
unduly burden interstate commerce. 

In determming the burden, if any, of a State or political subdivision 
flammability standard or other regulation on interstate commerce the 
Commission shall consider and make appropriate (as determined by 
the Commission in its discretion) findings on the technological and 
economic feasibility of complying with such flammability standard or 
other regulation, the cost of complying with such flammability stand
ard or other regulation, the geographic distribution of the fabric, 
related material, or product to which the flammability standard or 
other regulation would app1y, the probability of other States or politi
cal subdivisions applying for an exemption under this subsection for a 
similar flammability standard or other regulation, and the need for a 
national, uniform flammability standard or other regulation under 
this Act for such fabric, related material, or product. 
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"(2) A regulation under paragraph (1) granting an exemption for 
a flammability standard or other regulation of a State or political sub
division of a State may be promulgated by the Commission only after 
it has provided, in accordance with section 553 (b) of title 5, United 
States Code, notice with respect to the promulgation of the regulation 
and has provided opportunity for the oral presentation of views 
respecting its promulgation. 

" (d) For purposes of this section-
"(1) a reference to a flammability standard or other regulation 

for a fabric, re}ated material, or product in effect under this Act 
includes a standard of flammability continued in effect by section 
11 of the Act of December 14, 1967 (Public Law 90-189); and 

"(2) the term 'Commission' means the Consumer Product Safety 
Commission.". 

(c) Section 8 of the Poison Prevention Packaging Act of 1970 ( 15 
U.S.C. 1476) is amended (1) by striking out "Whenever" and inserting 
in lieu thereof " (a) Except as provided in subsections (b) and (c), 
whenever", and (2) by >adding at the end thereof the following: 

"(b) The Federal Government and the government of any State or 
political subdivision of a State may establish and continue in effect, 
with respect to a household substance for its own use, a standard for 
special packaging or rel•ated requirement which is designed to protect 
against a risk of illness or injury with respect to which a standard 
for special packaging or related requirement is in effect under this 
Act 'and which is not identical to such standard or requirement if 
the Federal, State, or political subdivision standard or requirement 
provides a higher degree of protection from such risk of illness or 
injury than the standard or requirement in effect under this Act. 

" (c) ( 1) Upon application of a State or political subdivision of a 
State, the Commission may, by regulation promulgated in •accordance 
with par<agraph ( 2) , exempt from subsection (a), under such condi
tions as may be prescribed in such regulllJtion, any standard for special 
packaging or related requirement of such State or political subdivision 
applicable to a household substance subject to a standard or require
ment in effect under this Act if-

"(A) compliance with the State or politioal subdivision stand
ard or requirement would not cause the household substance to 
be in violation of the standard or requirement in effect under this 
Act, and 

"(B) the State or politioal subdivision'standard or requirement 
( i) provides a significantly higher degree of protection from the 
risk of illness or injury with respect to which the Federal stand
ard or requirement is in effect, and ( ii) does not unduly burden 
interstate commerce. 

In determining the burden, if any, of a State or political subdivision 
standard or requirement on interstate commerce the Commission shall 
consider and make appropriate ('as determined by the Commission in 
its discretion) findings on the technological and economic feasibility 
of complying with such standard or requirement, the cost of complying 
with such standard or requirement, the geographic distribution of the 
household substance to which the standard or requirement would 
apply, the probability of other States or political subdivisions applying 
for an exemption under this subsection for a similar standard or 
requirement, and the need for a national, uniform standard or require
ment under this Act for such household substance. 

"(2) A regulation under pamgraph (1) granting an exemption for 
a standard or requirement of a State or political subdivision of a State 
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may be promulgated by the Commission only after it has provided~ in 
accordance with section 553(b) of title 5, United States Code, notice 
\vith respect to the promulg-ation of the regulation and has pro
vided opportunity for the oral presentation of views respecting its 
promulgakion.". 

(d) Subsections (b) and (c) of section 26 of the Consmner Product 
Safety Act ( 15 U.S.C. 2075) are amended to read as follows: 

"(b) Subsection (a) of this section does not prevent the Federal 
Govermnent or the government of any State or political subdivision of 
a State from establishing or continuing in effect a safety requirement 
applicable to a consumer product :for its mYn use which requirement is 
designed to protect against a risk of injury associated with the product 
and which 1s not identical to the consumer product safety standard 
applicable to the product under this Act i:f the Federal, State, or polit
ical subdivision requirement provides a higher degree of protection 
from such risk of injury than the standard applicable under this Aet. 

" (c) Upon application of a State or political subdivision of a State, 
the Commission may by rule, after notice and opportunity for oral 
presentation of views, exempt from the provisions o:f subsection (a) 
(under such conditions as it may impose in the rule) any proposed 
safety standard or regulation which is described in such application 
and which is designed to protect against a risk of injury associated 
with .a consumer product subject to a consumer product safety standard 
under this Act i:f the State or political subdivision standard or 
regulation-

"(!) provides a significantly higher degree of protection from 
such risk of injury than the consumer product safety standard 
under this Act, and 

"(2) does not unduly burden interstate commerce. 
In determining the burden, if any, o:f a State or political subdivision 
standard or regulation on interstate commerce, the Commission shall 
consider and make appropriate (as determined by the Commission in 
its discretion) findings on the technological and economic :feasibility 
of complying with such standard or regulation, the cost of complying 
with such standard or regulation, the geographic distribution of the 
consumer product to which the standard or regulation would apply, 
the probability of other States or political subdivisions applving for 
an exemption under this subsection for a similar standard or regula
tion, and the need for a national, uniform standard under this Act for 
such consumer product.". 

TITLE 18 PROTECTION 

SEc. 18. Section 1114 of title 18, United States C.ode, is amended by 
inserting", the Consumer Product Safetv Commission," immediately 
after "Department of Health, Education, and Welfare". 

FLAM~IABLE FABRICS ACT ADVISORY COMMITTEE 

SEc. 19. Section 17(a) of the Flammable Fabrics Act (15 U.S.C. 
1204(a)) is amended by inserting after the first sentence the follow
ing new sentence: "The members of the Committee who are appointed 
to represent manufacturers shall include representatives from (1) the 
natural fiber producing industry, (2) the manmade fiber producing 
industry, and (3) manufacturers of :fabries, related materials. apparel, 
or interior furnishings.". - ' 
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FLAMMABILITY STANDARDS AND REGULATIONS 

SEC. 20. (a) (1) Subsection (d) of section 4 of the Flammable Fab
rics Act (15 U.S.C.ll93 (d)) is amended to read as :follows: 

" (d) Standards, regulations, and amendments to standards and reg
ulations under this section shall be made in accordance with section 
553 of title 5, United States Code, except that interested persons shall 
be given an opportunity :for the oral presentation of data, views, or 
arguments in addition to an opportunity to make written submissions. 
A transcript shall be kept of any oral presentation.". 

(2) Subsection (e) ( 3) of section 4 of such Act is amended by adding 
at the E~nd thereof the following: "The standard or regulation shall not 
be affirmed unless the findings required by the first sentence of subsec
tion (b) are supported by substantial evidence on the record taken 
as a whole. For purposes of this paragraph, the term 'record' means 
the standard or regulation, any notice published with respect to the 
promulgation of such standard or regulation, the transcript required 
by subsection (d) of any oral presentation, any written submisswn of 
interested parties, and any other information which the Commission 
considers relevant to such standard or regulation.". 

(b) The amendments made by subsection (a) shall apply with 
respect to standards, regulations, and amendments to standards and 
regulations, under section 4 of the Flammable Fabrics Act the pro
ceedings for the promulgation of which were begun after the date of 
the enactment of this Act. 

Speaker of the House of Representatives. 

Vice President of the United States and 
President of the Senate. 



FOR IMMEDIATE RELEASE MAY 12, 1976 

Office of the White House Press Secretary 

THE WHITE HOUSE 

STATEMENT BY THE PRESIDENT 

The Consumer Product Safety Commission was established in 1974 
to protect consumers from unreasonable risk of injury from the 
use of hazardous products. I have. th~r~&re signed S. 644. a. bill 
which will enable the Commission to more effectively carry out 
this· important mandate. 

The Consumer Product Safety Commission Iznprovements Act 
of 1976 expands the Commission's authority by permitting the 
issuance of preliminary injunctions to prohibit distribution of 
products which present a substantial hazard, and by establishing 
new procedures and timetables within which consumer safety 
standards must be promulgated. 

Further, the Act authorizes Federal preemption of State product 
safety laws in certain enumerated circumstances. This will not 
only guarantee that consumers have adequate protection, but will 
free industry from the costly burden of attempting to comply with 
a bewildering patchwork of State and local safety standards. 

If consumer product regulation is to have real meaning, adequate 
tools must be provided the Commission responsible for protecting the 
American consumer. The Act I have signed provides such tools. 

# # # 
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Dear Mr. Director: 

The :tolJ.ov1ng bills. were received at the 'White 
House on April 29th: 

s. 644-
s. 2662 

Please let the P.residen'b bave reports and 
re:coauendationa as to the approval ot these 
bills. as. soon as. possible. 

:Robert D. Linder 
Chief' Executive Clerk 

Tbe Bor.lorable James T. lqnn 
Director 
Office ot Management and Budget 
W&shi.DgtoD11 D.C. 




