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9411 Coneress } HOUSE OF REPRESENTATIVES RerorT
13t Session No. 94-325

CONSUMER PRODUCT SAFETY COMMISSION.
IMPROVEMENTS ACT OF 1975

JUNE 24, 1975.—Committed to the Committee of the Whole House on the State
of the TUnion and ordered to be printed

Mr. Staceers, from the Committee on Interstate and Forewn Com-
merce, submitted the followmg

REPORT
together with

MINORITY VIEWS
[To gccompany H.R. 6844]

The Committee on Interstate and Foreign Commerce, to whom was
referred the bill (H.R. 6844) to amend the Consumer Product Safety
Act, and for other purposes, having considered the same, report favor-
ably thereon with an amendment and recommend that the bill as
amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:

SHORT TITLE

SectroN 1. This Act may be cited as the “Conéumer Product Safety Com-
mission Improvements Act of 1975”,

AUTHORIZATION OF APPROPRIATIONS

SEc. 2. Section 32(a) . of ‘the Consumer Product Safety Act (15 U.S.C. 2081
(a)) is amended to read as follows :

“(a) There are authorized to be appropriated for the purposes of carrying
out the provisions of this Act (other than the provisions ef section 27(h) which
authorize the. planning and .construction- of research, -development, and testing
facilities) and. for the purpose.of earrying out the- functions powers, and dutles
transferred to the Commission under gection 30, not to exceed-—

“(1) $51,000,000 for.the fiscal year ending June 30, 1976 ;

“(2) $14000 000. for the penod begmning July 1 1976, and endmg
September 30, 1976 ; - :

“(3) $60,000,000 for the ﬁscal .year ending September 30, 1977; and

“(4) $68,000,000 for the fiscal year ending September 30, 1978. ”
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LIMITATIONS OF JURISDICTION

8. (a)} Section 2(2) of the Poison Preventiion Packaging Act of 1970
(1§E%.S.c.( 1;71(2)) is amended (1) by striking out subparagraph (113%, ag()l
(2) by redesignating subparagraphs (¢) and (D) as subparagraphs {
nd (C), respectively.

a (b(} )Sectign 3(3)37(1)(1)) of the Consumer Product Safety Act (115 ‘U];?i.g;
2052(a) (1) (1)) is amen’ded by striking out “economic poisons” and inse g
in lieu thereof “pesticides”. - o ’

(e) (1) Sectié}n 2(£)2 of the Federal Hazargous Substance.‘é, Alcit (flﬁot‘;sl.(}:
1261(f) (2)) is amendedbby inseréing;; before “but such term” the fo g:
“and nor to tobacceo and tobaceo products,”. e .
a(g) Section 3(a) (1) of the Consumer Pmd’pet Safft:y A(:t (1%§, T&g} 210{.;
{a) (1)) is amended (A) by inserting “otber” than “limitations” in ¢ e last
sentence thereof and (B) by inserting before guch sentence the fol oxwxnf,:
“xeept for the regulation under this Act or the Federal Hazardous Subsrargce;
Act of Breworks devices or any substance intended forause ag a component 0‘
auy such device, the Commission shall have no authority under the flglcttmns:
transferred pursuant to section 30 of this Act ho‘ regulate any pro uc..b (211
article described in subparagraph (B) or (E) of_tms payagraph, or deserl. te(i
without regard to guantity, in section 845(a)(5) of title 18 of the Unite
States Code.”. - e Product Safets

(d). The second sentence of secfion 30(a) of; r:he Consi}lmer uct Safety
Act (15 U.8.C. 2079(a)) is amended by (1) striking out “of th‘ev.Admm § fz o
of the Environmental Protection Agency and”; and (2) strﬂ}mg out t_e 8
amended by subsections (b) through (f) pf section 7“0f the Poison Igevgn .:mx%
Packaging Act of 1970” and inserting in leu thereof “Federal Food, Drug, and
Cosmetic Act (15 U.8.C. 301 et seq.) .

BUDGET AND EMPLOYEE PROVISIONS

Ske, 4. (a) Section 4{f) of the Consumer Produe't Safe_ty Act (13 U.B.C. %ﬂag
(£)) is amended by adding at the end thereot the following new paragraph’. .

“(3) Requests or estimates for regular, supplemeqtal, or deﬁc:ency appropria-
tions on behalf of the Commission m—ayinct be submitted by the Chairman with-
yut the prior approval of the Commission.”. _
Gu%b ;lesgetion 4p(pg) of such Act (15 U.8.C. 2058(g)) is amended {1) by stﬁ'iking
out “full-time” in paragraph (2) and inserting in lieu thereof “regular”, and
{2) by adding after such paragraph the following new paragraphs: .

“(3) (A} The Chairman may, subject to subparagraph (B.), 'estabhstz non-
eareer positions in grades GS-16, GS-17, and G8-138 the principal duties of
which will involve— . o i .

“(i) significant participation in the determination of major Comimission
policies, or ) . ‘
“(ji) service as a personal assistant or adviser to the Chairman or other
Commissioner.
_“(B) The.Chairman may not establish a position under subparagraph (A)—
“(i) without the approval of— ’ .
“{1)} the Commission, and
«{IT) the Civil Service Commission, as prescribed by chapter 51 of
title 5, United States Code; or
“{(ii}y if the Civil Service Comniissgion determines the principal duties of
the position will not involve the duties described in clause (i) or (ii) of
subparagraph {A). : ) U ‘ !
The Civil Service Commission shall approve or disapprove, under such chapter,
a position proposed to be established by the Chairman under subparagraph (A)
within 20 days (excluding Saturdays, Sundays, and legal public holidays (as
iprescribed by pection 6103 of title 5, United States Code)) after the date it
receives from the Chairman a letter of intent to establish such position; and a
determination by the Civil Service Commission described in clause (ii) of this
subparagraph respecting such a position shall not prevent the Chajrman from
establishing the position if the determination is made after the expiration of
such 20 days.

“(4) Appointments to and removals from positiong established under para-
graph (3)—

“(A) shall be made by the Chairman, subject to the approval of the Com-
mission; except that appointments t0 and removals from positions of per-
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sonal assistants or advisors to the Chairman or other Commissioners shall
be made by the Commissioner concerned and shall sot be swbject to thie ap-
proval of any other Commissioner; .

“¢{B) may be made without regard to any provision of title § of the United
States Code {(other than sectiop 3324) which governs enly appointments to
and removal from postions in the competitive service; and

“(C) shall not be subject 10 approval by any oflicer or entity within the
Executive Office of the President,

" The Civil Service Commission shall approve or disapprove the qualifications of

a proposed appointee to 4 position established under paragraph (3) (A) within 20
days (exeluding Saturdays, Sundays, and legal public helidays (as preseribed
by section 6103 of title 5, United States Code)) after the date it receives from
the Chairman (or other Commissioner proposing such appointee) a letter of
intent to appoint such proposed appointee.”

STANDARDS DEVELOPMENT

Sec. 5. {a) The last sentence of section 7(b) of the Consumer Product Safety
Act (13 U.B.C. 2056(b)) is amended to read as follows: “An invitation under
paragraph (4) (B) for an offer to develop a proposed consumer product safety
standard shall specify the period in whiclhh the offeror of an aecepted offer is to
develop the proposed standard, which period shall be a perivd ending 150 days
after the date the offer iy accepted nnless the Commission for good cause finds
(and includes such finding in the notice) that a different period i$ appropriate.”.

(b} Section 7(e) (2) of such Act (15 U.8.C. 2056{e) (2) ) is amended by add-
ing at the end thereof the following new sentence : “If the Commission aceepts one
‘or more offers to develop a proposed consumer product safety standard and the
Commission determines that the standard developed by each offersr whose offer
for the development of such standard was accepted is not satisfactory, the Com-
mission may develop proposals for such standard or contraet with third parties
for such development.”. , ‘

{e) Section T(f) of such Act (15 U.8.C. 2056(f)) is amendeéd by striking eut
“Not more than 210 days after its publication of a notice of proceeding pursuant
to subsection (b)” and inserting in leu thereof “Not more than 60 days after
receiving the proposed standard from the offeror”. ' ) :

PROHIBITED ACTE AND ENFORCEMENT

Sec. 6. (a) Seection 19{a) of the Consumer Product Safety Act (15 U.R.C.
2068(a)) is amended— . :
(1) by inserting “or fail or refuse to establish or maintain records,”
immediately after “copying of records,” in paragraph (3); and .
-{2) by striking out “or” at the end of paragraph (6), by striking out the
period at the end of paragraph (7} and inserting in Heu thereof “; or”, and
by adding after paragraph (7) the following new paragraphs:
“(8) fail to comply with any rule under section 13 (relating to prior notice
and deseription of new consumer products) ; or B : o
(9) fail to comply with any rule under section 27(e) (relatnig to provision
of performance aund technical data}.”. o
(b) Section 20(a) (1) of such Act (15 U.8.C. 2069) is amended by striking out
“or (7)” and inserting inlieu thereof “(7), (8), or (3)". <

INFORMATIONAL DISCLOSURE TO OTHER GOVERNMENTAL BODIES

Sec. 7. Section 29 of the Consumer Product Safety Act (15 U.8.C. 2078) is
amended by adding at the end thereof the following new subsection :

“(e) The Commission may provide to another Federal agency or a State or
local authority engaged in activities relating to health, safety, or consumer pro-
tection, copies of any #sccident or investigation report made under this Act by
any officer, employee, or agent of the Commission only if (1) information which
under section 6(a) (2) is to be considered confidential is not included in any
copy of any report provided under this subsection; and (2) each Federal agency
and State and loeal authority which receives under this subsection a copy of a
report provides assurances satisfactory to the Commission that the identity of
any injured person and any person who treated an injured person will not,
without the consent of the person identified, be included in-—

“(A) any copy of any such report, or
“{B) any information contained in sny such report,
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Whaiel - the agéney ror authority smake§ available:to: any merhber-of 1ke: public.
No Federal agbney or State. or locdl authority may:disclose to shy member of
the public any information contained in-a report: tecmvé& by ithe ‘agency or
authority *dnder: this’ subsection. unlebs Twith ‘respect to- sueh inforthation tl:::e
Commission has complied with:the appl‘icable reqm;emen_ts ofr@ecgtzqn»G(b).
s e 4. mmm'is PmoTEemoN o
SEc. 8 Section 1114 of title 18, United States Code, is. amended by inserting

“, the Consumer. Product Safety Commission,” immediately after “Department
of Health, Education, and Welfare”. . .. - BRE

ADVANCE PAYMENTS; BENT AND SEMINAR EXPENSES

SEc. 9. (a) Section 7(d) (2) of the Consumer Product Safety'Aet"‘(:lS U.8.C
2056(d) (2)) is amended by adding at the end thereof the following : “Payments
under agreements entered into under this paragraph may be made without
regard to section 3648 of the Revised Statutes (81 U.8.C. 539).” -

(b) SBection 27(b) of such Act (15 U.8.C, 2076(b) ) is amended— .

(1) by striking out “and” at the end of paragraph (7), and .
(2) by redesignating paragraph (8) as paragraph (10) and by inserting
after paragraph (7) the following mew paragraphs: o .
4(8) to lease, without regard to the Act of March 8, 1877 (40 U.8.C. 34),
buildings or parts of buildings in the Distriet of Columbia for the use of
the Commission ; « o oo
“(9) to pay travel and subsistence expenses incurred in connection with
safety education seminars of the Commission by participants in the semi~
nars; and”, o Ce > ST
SUBSTANTIAL PRODUCT HAZARD- . S

See. 10. (a) Section 15(d) of the Consumer Product Safety Act (15 TU.8.C.
2064(d) ) is amended by adding at the end the following: “An order. undpr this
subsection may prohibit the person to whom it applies from manufacturmg'for
sale, offering for sale, distributing in commerce, or importing into the United
States (or froin doing any combination of such actions) the product with respect
to which the order was issued.” .

(b} Section 19(a) (5) of such Act (15 U.B.C. 2068(a) (5)) is amended (1)
by striking out “and to” and inserting in lieu thereof “to”, and (2) by inserting
“, and to prohibited acts” after “refund’’. .

(c) Section 22 of such Act (15 U.S.C. 2071) is amended— .

(1) by striking out in subsection {(a) all that precedes the second sen-
tence of such subsection and inserting in lieu thereof the following:

“(a) The United States district courts shall have jurisdiction to take the fol- )

lowing action: o

“(1) Restrain any. vielation of section 19.

“(2) Restrain any person from manufacturing for sale, offering for sale,
distributing in commerce, or importing into the United States a product in
violation of an order in effect under seetion 15(d). - :

“(8) Restrain any person from digtributing in commerce a product which
does not comply with a consumer product safety rule”;and. . ¢ . ¢

(2} by striking out in subgection (b) all that precedes.the second sen-
tence of such subsection and inserting in lieu thereof the following :

“{b) Any consumer product— . : S

“{1) which fails to conform with an applicable consumer product safety
rule, or s - : - . : E

“ f 2) the manufacture for sale, offering for sale, digtribution in commerce,
or the importation into the United States of which has been prohibited by an

: order in effect under section 15(d), Coo R s
when introduced. into or while in. commerce or while held for sale after ship-
ment in commeree shall be liable to be proceeded against on libel of information
and condemned in any: United States: district court within: the jurisdiction of
which such consumer product is found.” - i oo

COMPLIANCE TESTS ‘ ‘
Bro. 11. Section 7(a) of the Consumer ,Pfoduct Safety Act (15 Q.S.G. 2656.(a))
is amended (1) by inserting “(1)” after “(a)”, (2) by redesignating paragraphs
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(1) and (2) as subparagraphs (A) and (B) respectively, and (3) by adding
at the end the following new paragraph:

“(2) No consumer product safety standard or other agency action of the Com-
mission may provide that a consumer product is in compliance with such stand-
ard by reason of the fact that the product is part of a class (or other grouping)
of consumer products which class- (or other grouping) was tested for compli-
ance with such standard on a sample or other basis which does not require that
each product in the class (or other grouping) be (A) tested for complianece, and

* (B) found to comply with the standard.”,

CIVIL LITIGATION

Sge. 12, (a) Section 11{a) of the Consumer Product Safety Act (15 U.8.C.
2060(a)) is amended by (1) striking out “and to the Attorney General” in the
second sentence; and (2) striking out “transmit to the Atterney General, who
shall file in the court,” in the third sentence and inserting in lieu thereof “file
in the court”. . }

(b} The second sentence of section 22(a) of such Act (15 U.8.C. 2071(a))
is amended by striking out “(with the concurrence of the Attorney General)”,

{c) Section 27(b) (7) of such Act (15 U.8.C. 2076 (b) (7)) is amended to read
as follows : S L .

_“(T) to (A) initiate, prosecute, defend, or appeal (other than to the

_United States Supreme Court), through i{s own legal representative, any civil
action in the name of the Comnission for the purpose of enforcing the laws
subject to its jurisdiction, and (B) initiate, prosecute, defend, or appeal
any eriminal action in the name of the Commission for the purpose of enfore-
ing the laws subject to its jurisdiction, through its own legal representative
gith the” coucurrence of the Attorney. General or tlirough the Attorney
eneral;”, L )

{d) Section 27(c) of such Act {15 U.8.C. 2076(c)) is amended by striking out
“with the concurrence of the Attorney General”, . . .

' | JURISDICTION UNDER CONSUMER PRODUCT SAFETY AcT

Sec. 18. Section 30(d) of the Consumer Product Safety Aet (15 U.S.C. 2078{d))
is amended to read as follows; - )
“{d) Inthe case of a risk of injury—
“(1) which is associated with a consumer produet, and
“(2) which may be regulated under— o
“(A) this Act, and
“(B}) the Federal Hazardous Substances Act, the Poison Prevention
-Packaging Act of 1970, or the Flammable Fabries Act, :
the Commission may take action under this Act to regulate such risk of injury
only if the Commission, by order published in the Federal Register, finds that it
is in the public interest to regulate such risk of injury under this Act.”.

EFFECT ON STATE LAW

Spc. 14. (a) Section 18(b) of the Federal Hazardous Substances Act in
amended to read as follows : oo ‘ ’ )
“(b) (1) (A) Bxcept as provided in pdragraphs (2) and (8}, if a hazardouns
substance or its packaging is subject to a cautionary labeling requirement under
section 2(p) or 3(b) 'designed to protect against a risk of illness or injury
associated with the substance, no State or political suhdivision of a State Hay
establish or continue in effect a cautiohary labeling requirement applicable to-
such substance or packaging and designed to protect against the same risk of
illness or injury unfess such cautionary labeling requirement is identical to the-
labeling requirement under section 2(p} or 3(b). - :
- “(B) Except as provided in paragraphs (2) and (8), if under regulations of”
the Secretary promulgated under or for the enforeement of section 2{(q) a require-
ment is established to protect against a rigk of illness or injury associated with
a hazardous substance, no State or political subdivision of a State may establish
‘or continue in effeét a requirement applicable to such substance and designed
to protect against the same risk of illhess or injury unless such requirement is
identical to the requirement estsblished under such regnlations. e
“(2) The Federal Government and the government of any State or politieal
subdivision of a State may establish and continue in effect a requirement appli-
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cable to a hazardous substance for its own use (or to the packaging of such a
substance) which requirement is designed to protect against a risk of illness or
injury: associated with such substance and which is not identical to a require-
ment deseribed in paragraph (1) applicable to such substance (for packaging)
and designed to protect against the same risk of illness or injury if the Federal,
Btate, - or ‘political subdivision requu‘ement provides a higher degree of pro-
tection from such rlsk -of-illness or 1n]ury than the requlrement descrlbed in
paragraph. (1).

“(3) (A) Upon apphcatxon of a State or poht1cal subdivision:of ‘a State, the
Commission may, by regulation promulgated in accordance with subparagmph
(B), exempt from paragraph (1), under such conditions as may be prescribed in
such regulation, a requirement of such State or pohtlcal subdivision designed
th’ plotect agamst a nsh of illness or injury associated with-a hazardous sub-
stance if—

AL ¢ ] comphance with the réguirement would not cause the hazardous
" substance (or'its packaging) to be in violation of the applicable reqmrement
described in paragraph (1), and
" “(ii) the State or pohtlcal subdivision requirement (I) provides a signifi-
‘cantly higher degree of protection from such risk of illness or injury than
the requirement deseribed in paragraph (1), and (II) does not unduly
burden interstate commerce.

In determining the effect of a State or political subdivision requu‘ement on

interstate commerce the Commission shall consider and make appropriate find-

ings on the techinological and economic feasibility of complying with such
requirement, the cost of complying with such requirement, the geographic dis-
tribution ¢f the substance to which the requirement would apply, the probability

‘of ‘other States or political subdivisions applying for an exemption under this

pariigraph’ for ‘a similar requirement, and the need for a mnational, “uniform

xequlrement under this Act for such substance (or its packaging).

#(B)Y A regulation under subparagraph (A) granting an exémption for a
requirement of a State or political subdivision of a State may be promulgated
by the Commission only after it has provided in accordance with section 553 (b)
of title 5, United Statés Code, notice with respect to the promulgation of the
regulation  and has provided opportunity for the. oral presentation :of views
réspecting its promulgatlon

“(4) As used in this subsection, the term ‘Commlqsmn means the Consumer
Product Safety Commission.”,

(b) Section 16 of the Flammable Fabmcs Act is amend.ed to read as follows:

“PREEMPTION ,' BT

“Sec, 16. (a) Except as provxded i subsectmns (b) and (c), “whenever a
ﬁammabxlity standard or’ other regulatlon for 'a fabric, related inaterial, or
‘product is in effect under this Act, no State or political Subdwmlon of a State
may establish’ or continue in effeet a flammability standard or other regulation
for such fabric, related material, or product if the standard or other regulation
is designed to protect the public against the same risk of occurrence of fire with
respect to which the standard or other regulation under:this Act ig in effect
tnless the State or political subdivision standard or other regulation is 1dent1ca]
to the Federal standard or other regulation.-

“{b) The Federal Government and the government of any State or pohtlcal
subdivision of a State may establish and continue in effect a flammability
standard or other regulation applicable to a fabrie, related material, or product
for its own use which standard or other regulation is designed to protect against
a risk of occurrence of fire with respect to which a flammability standard or
other regulation is in effect under this Act and which is not identieal to such
stndard or other regulation if the Federal, State, or political subdivision stand-
ard or other regulation provides a higher degree of protection from such risk
of occurrence of fire than the standard or other regulation in effect under this
Act.

“(e) (1) Tpon application of a 'Shate or political subdivision of a State, the
Cominission may, by regulation promulgated in accordance with paragraph (2),
exempt from subsection (a), under such conditions as may be prescribed in such
regulation, a flammability standard or other regulation of such State or political
subdivision applicable to a fabric, regulated material, or product subject to a
standard or other regulation in effeet under this Act, if—

B
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“(A) compliance with the requirement would not cause the fabrie, related
material, or product to be in violation of the standard or other regulation
in effect under this Act, and

“(B) the State or political subdivision standard or otbher regulation (i)
provides a significantly higher degree of protection from the risk of occur-
rence of fire with respect to which the Federal standard or other regulation
is in effect, and (ii) does not unduly-burden interstate commerce,

In determining the effect of a State or political subdivision flammability standard

“or other regulation on interstate commerce the Commigsion shall consider and

make appropriate findings on the technological and economic feasibility of com-
plying with such flammability standard or other regulation, the cost of complying
with such flammability standard or other regulation, the geographic distribution
of the fabric, related material, or product to whieh the flammability standard
or other regulation would apply, the probability of other States or political
subdivisions applying for an exemption under thig subsection for a similar flam-
mability standard or other regulation, and the need for a mnational, uniform
flammability standard or other regulation under this Act for such fabric, related
material, or product.

“(2) A regulation under paragraph (1) granting an exemption for a flam-
mability standard or other regulation of a State or political subdivision of a
State may be promulgated by the Commission only after it has provided in
accordance with seetion 533(b) of title 5, United States Code, notice with
respect to the promulgation -of the regulation and has provided opportunity for
the oral presentation of views respecting its promulgation.

“(d) For purposes of this section—

“(1). a reference to a flammability standard or other regulation for a
fabrie, related material, -or product ,m effect under this Act includes a
standard of ﬂammablhty continued in effect by section 11 of: the Act of
December 14, 1967 .(Public Law 90-189) ;. and

“(") the term ‘Commission’ means the Consumer. Product Safety Com-
mission.’

(e) Sectlon 8 of the Poison Preventlon Packaglng Act of 1970 ( 10 U S.C. 1-176)
is amended (1) by striking out.“Whenever”’ and inserting in lieu thereof “(a) Ex-
cept as provided in subsections (b) and (c¢), whenever”, and (2) by adding -at-
the end thereof the following :

“(b) The Federal Government and the government of any State or political
subdivision of a State may establish and continue in effect, with respect to a
household substance for its own use, a standard for special packaging or related
requirement which is designed to protect against a risk of ‘illness.or injury with
respect to which a standard for speeial packaging or related requiremient is in
effect under this Act and which is not identical to such standard or requirement
if the Federal, State, or political subdivision standard or requirement provides
a higher degree’ of proteetlon from such risk of 111ness or 1n3ury than the standard
or requirements in effect under this Aet.

. “{e) (1) Upon application of a State or. pohtlcal subdlnswn of a State ‘the
Commission may, by regulation promulgated in accordance with paraqraph (2),
exempt from subsection (a), under such conditions as may be prescribed in such
regulation, a standard for special packaging or related requirément of such State
or political subdivision applicable to a household substance subject to a standard
or requirement in effect under this Act if— .

“(A) compliance with the standard or requirement would not cause the
household substance to be in violation of the standard or requirement in
effect under this Act, and

“(B) the State or political subdivision standard or requirement (i) pro-
vides a significantly higher degree of protection from the rigk of illness or
injury with respect to which the Federal standard or requirement is in effect,
and (ii) does not unduly burden interstate commerce.

In determining the effect of a State or political subdivision standard or require-
ment on interstate commerce the Commission shall consider and make appropriate
findings on the technological and economic feasibility of complying with such
standard or requirement, the cost of complying with such standard or require-
ment., the geographic distribution of the household substance to which the
standard or requirement would apply, the probability of other States or political
subdivisions applying for an exemption under this subsection for a similar stand-
ard or requirement, and the need for a national, uniform standard or requirement
under this Act for such household substance.



8

“(2) A regulation under paragraph (1) granting an eXemption for a standard
or requirement of a State or political subdivision of a State may be promulgated
by the Commission only after it has provided in accordance with section 553 (b)
of title 5, United States Code, notice with respect to the promulgation of the
regulation and has provided opportunity for the oral presentation of views
respecting its promulgation.”.

(d) Subsections (b) and (¢) of section 26 of the Consumer Product Safety Act
(15 U.S.C. 2075) are amended to read as follows:

“(b) Subsection (a) of this section does not prevent the Federal Government
or the government of any State or polifical subdivision of a State from establish-
ing or continuity in effect a safety requirement applicable to a consumer prod-
uct for its own use which requirement is designed to protect against a risk of
injury associated with the product and which is not identical to the consumer
product safety standard applicable to the product under this Act if the Federal,
State, or political subdivision requirement provides a higher degree of protection
from such risk of injury than the standard applicable under this Act.

“(e) Upon application of a State or political subdivision of a State, the Com-
mission may by rule, after notice and opportunity for oral presentation of
views, exempt from the provisions of subsection (a) (under such conditions as
it may impose) a proposed safety standard or regulation which is described in
such application and which is designed to protect against a risk of injury as-
sociated with a consumer product subject to a consumer product safety stand-
ard under this Act if the State or political subdivision standard or regulation
(1) provides a significantly higher degree of protection from such risk of injury
than the consumer product safety standard under this Act, and (2) does not
unduly burden interstate commerce. In determining the effect of-a State or
political subdivision requirement on interstate commerce, the Commission shall
consider and make appropriate findings on the technological and economic feasi-
bility of complying with such requirement, the cost of complying with such re-
quirement,’ the geographic distribution of the consumer product to which the
requirement would apply, the probability of other States or political subdivisions
applying for an exemption under this subsection for a similar requirement, and
the need for a national, uniform requirement under this Act for such consumer
product.” .

Purrose

The principal purposes of H.R. 6844, as reported, are: (1) To ex-
tend the authorization of appropriations for the Consumer Product
Safety Act and the other Acts administered by the Consumer Product
Safety Commission, not to exceed $51 million for fiscal year 1976, $14
million for the interim period, $60 million for fiscal year 1977, and $68
million for fiscal year 1978; (2) to eliminate the regulation of tobacco
and tobacco products and ammunition and firearms from the Com-
mission’s jurisdiction; (3) to strengthen the prohibited acts and en-
forcement sections of the Act; (4) to authorize the Commission to
conduct its civil litigation through its own legal representative; and
(3) to amend the Consumer Product Safety Act and the other three
major Acts administered by the Commission (namely, the Federal
Hazardous Substances Act, the Flammable Fabrics Act, and the Poi-
son Prevention Packaging Act of 1970) to provide for uniformity of
administration on Federal preemption of state and local requirements.

SUMMARY

H.R. 6844 has been reported by the committee with amendments.
The following summary is of the reported bill. ‘

Under the provisions of this bill: , ,
.. (1)For the purposes of carrying out the provisions of the Consumer
Product Safety Act and the other Acts administered by the Commis-
sion (the Federal Hazardous Substances Act, the Flammable Fabrics
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Act, the Poison Prevention Packaging Act of 1970, and the Refrig-
erator Safety Act) sums not to exceed §51 million for fiscal year 1976;
$14 million for the transition period to the new fiscal year beginning
October 1, 1976; $60 million for fiscal year 1977; and $68 million
for fiscal year 1978 are authorized to be appropriated.

(2) The Commission’s jurisdiction over the regulation of pesticides
under the Poison Prevention Packaging Act of 1970 is eliminated.
The enactment of the Federal Environmental Pesticide Control Act
of 1972 (Public Law 92-516) gave the Environmental Protection
Agency effective regulatory and enforcement authority in this area,
including issuance of packaging standards for the purpose of child
protection. Therefore, the residuary authority of the Consumer Prod-
uct Safety Commission to issue such standards is deemed unnecessary
for etfective Federal regulation.

(3) Authority to-regulate tobacco and tobacco products and fire-
arms and ammunition under the Federal Hazardous Substances Act is
specifically eliminated from the Commission’s jurisdiction. Under the
Consumer Product Safety Aet, as enacted, the Commission has had
no authority to regulate these products. :

(4) The Commission may establish noncareer positions to super-
grade levels with specific principal duties, subject to Civil Service
Commission disapproval within a specified time period. Appointments
to such positions are not subject to approval or disapproval by the
White House. ’

(5) The 150-days normally allowed for the development of a con-
sumer product safety standard shall begin on the date an offer to
develop a proposed standard is accepted. Under existing law, the
period of time for development begins with the date of publication
in the Federal Register of an invitation for offerors to develop a pro-
posed standard.

(6) Prohibited acts now include failing or refusing to establish
or maintain records required by Commission rule; and failing to
comply with any rule relating to new products or performance aund
technical data.

(7) The Commission is permitted to disclose copies of any accident
or investigation report to another Federal agency or State or local
authority engaged in activities relating to health, safety, or consumer
protection. However, any information deemed confidential under the
Act may not be so disclosed. Any proposed subsequent disclosure to the
public of such Commission report by such Federal or State agency
or authority would be dependent on the Commission complying with
applicable statutory notice and consent requirements.

(8) A Commission order relating to a substantial product hazard
may prohibit the person to whom the order applies from manufactur-
ing for sale, offering for sale, distributing, or importing a product
determined to present a substantial product hazard. The U.S. district
courts have jurisdiction to restrain any person from manufacturing,
offering for sale, distributing, or importing a product in violation of
such order.

(9) An amendment to the section defining a consumer preduct safety
standard re-emphasizes the original intent of the Consumer Product
Safety Act that each consumer product manufactured for sale, offered

H. Rept. 323, 94-1—-2
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for sale, distributed in commerce, or imported into the United States
comply with an applicable consumer product safety standard.

(10) The Commission has the power to initiate, prosecute, defend,
or appeal (other than to the Supreme Court) through its own legal
representative any civil action for the enforcement of the laws its
administers. Existing law requires concurrence of the Attorney Gen-
eral prior to the Commission’s conduct of its own civil and criminal
litigation. Under this bill criminal actions will continue to be con-
ducted by the Attorney General or by the Commission’s legal repre-
sentative with the concurrence of the Attorney General. )

(11) A risk of injury associated with a consumer product which may

be regulated under the Consumer Product Safety Act, the Federal
Hazardous Substances Act, the Flammable Fabries Act, or the Poison
Prevention Packaging Act of 1970 may be regulated under the Con-
sumer Product Safety Act only if the Commission finds, by order pub-
lished in the Federal Register, that it is in the public interest to do
so. -
(12) Uniformity of administration of Federal preemption of State
and local requirements is provided by amendments to existing sec-
tions in the Consumer Product Safety Act, the Federal Hazardous
Substances Act, the Flammable Fabrics Act, and the Poison Preven-
tion Packaging Act of 1970. State or local requirements have to be
identical to Federal requirements unless the State or locality applies
to and receives from the Commission an exemption. To obtamn an
exemption, a State or locality has to show that its own requirement
(a) would not cause a product to be in violation of a federal require-
ment relating to the same risk, (b) provides a significantly higher
degree of protection from the same risk, and (¢) does not unduly
burden interstate commerce. In determining the effect of a State or
local requirement on interstate commerce, the Commission 1s required
to consider and make appropriate findings specified in the bill.

Basis ror THE LEGISLATION

The Consumer Product Safety Act was enacted on October 27, 1972,
the culmination of 5 years of investigation and legislative efforts. The
National Commission on Product Safety had been established in 1967
with a mandate to investigate and report to Congress on the scope of
existing measures to protect consumers against unreasonable risks
associated with consumer products. Their report, submitted to Con-
gress in 1970, recommended the establishment of a new, independent,
regulatory agency due to the inadequacy of existing protection from
risks of injury, illness, or death associated with consnmer products.
Congressional consideration confirmed the need to establish a single
independent agency with authority sufficient to regulate the full
spectrum of consumer products sold to or used by the public.

The Consumer Product Safety Act contains many innovative provi-
sions to insure both its independence from political control and the
broadest possible input into agency activities from all interested per-
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sons. Thus, section 27 (k) of the Act requires the concurrent submittal
of Jegislative recommendations to the President and to the Congress.

The committee bill arises from the submittal of legislative recom-
mendations to the Congress by the Consumer Product Safety Com-
mission in March 1975. Thesé recommendations developed from the
experience and problems of the Commission in establishing a new and

- comprehensive agency program for the purpose of protecting the

public from unreasonable risks associated with consumer products.
Discussion of specific reasons for the legislative changes embodied in
the committee bill is found in the analysis of its separate provisions.
The specific areas addressed by the Commission’s legislative recom-
mendations included the extension of authorization of appropria-
tions; the removal from the Commission’s jurisdiction of the authority
to regulate tobacco and tobacco products and firearms and ammunition
under the laws administered by the Commission; the authority to
establish noncareer positions at supergrade levels with specified prin-
cipal duties not subject to approval or disapproval by any office or
entity within the Executive Oftice of the President; the change in the
specified statutory date on which the 150-day period begins for devel-
opment of a proposed consumer product safety standard; strengthen-
ing of the prohibited acts and enforcement provisions; the authority
to conduct civil and criminal litigation through its own legal repre-
sentatives; general rulemaking authority; disclosure of accident and
investigation reports under specified conditions to State or local-author-
ities; and a change in the standard by which the Commission may
decide to regulate a risk of injury associated with a consumer product
under the Consumer Product Safety Act or the transferred Act.
As the summary of the committee bill indicates, most of these pro-
posed statutory revisions were adopted, although several were modi-
fied in the course of Subcommittee and full Committee consideration.
The most important addition made to the introduced bill was the
amendment adopted by the full committee to provide uniformity of
administration under the Consumer Product Safety Aect, the Federal

" Hazardous Substances Act, the IFlammable Fabries Act, and the Poi-

son Prevention Packaging Act of 1970 on Federal preemption of State
and local requirements relating to protection of the public from a risk
associated with a consumer product. The need for clarification of this
issue was amply demonstrated by witnesses at the Subcommittee hear-
ings. The full Committee amendment is intended to achieve a rational
balance between, first, the need for Federal preemption in order to
prevent a proliferation of differing State and local requirements which
may be overly burdensome and, second, the need to permit a State or
locality to establish different requirements under certain circumstances
to provide a significantly higher degree of protection for its own
citizens.

The need for a higher level of appropriated funds has been amply
set out in the Committee’s records. A chart of the Cominission’s
authorization appropriation history to date is set out below.
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CONSUMER PRODUCT SAFETY COMMISSION
SUMMARY OF AUTHORIZATIONS AND APPROPRIATIONS

Appro- . .
Amount priation  House appre- Total appro- Total Amonnt
autherized request priation priated  Adjustment available obligated
Fiscal year:
19730 $55,000,000 ... . .. .. eiipiaoooo- $13,439,000 $13,439,000 $13, 413,000
. X974, 59,000,000 $30, 990,000  $30, 900,000 .$30, 500,000 2 -+3,876,000 34,776,800 29,012 000
1978, 64,000,000 42,819,000 336,219,219 €38,269,000 .. ... ... iiiiiiiiiicarnn
1975. ... 64,000,000 42,819,000 5637 454,000 37,454,000 7 —500,000 36,954,000 .__.........
1 No appropriation. Budget authorily transferred from existing apprepriations of predecessor agencies as follows,
$11,166,000 from FDA, $8,600,000 from the Department of Commrerce and 51,500,000 from FTC. -
gﬁugdfstggsferred from FDA as Bursau of Product Safety share of impounded supplemental appropriations,
4 H.R. 15472 was vetoed by President Nixen.
s HIR, 16801 . . .
8 Funding reduced by $815,000 as savings from operations under the continuing resolution.
7 Reflects final action on rescission request.

In order to accomplish its statutory goals in a timely fashion, jchek
Committee is convinced that appropriations more nearly approaching
the conservative levels authorized in this legislation are essential.

CoxmmrTTee CONSIDERATION

. The Subcommittee on Consumer Protection and Finance held hear-
ings on H.R. 5861, introduced by Mr. Staggers and Mr. Devine, from
April 21 through 24, 1975. : ,

Testimony was presented by the Chairman and the other four Com-
missioners of the Consumer Product Safety Commission, members of
the House of Representatives, the Department of Justice, and con-
sumer, industry, and university groups. These witnesses represent the
groups which interface with and 1mpact on Commission activities on a
regular basis,

The Subcommittee, after executive session, unanimously reported a
clean bill, H.R. 6844, sponsored by the Subcommittee Chairman, Mr.
Van Deerlin, Mr. Metcalfe, and Mr. McCollister, on May 6, 1975, to the
full committee with amendments.

During executive session a Subcommittee amendment deleted the
provision in the introduced bill which would have given the Commis-
sion general rulemaking authority. This provision was deleted, because
the Subcommittee believed it might be construed as giving the Com-
mission general substantive rulemaking authority. Similar provisions
in the Federal Food, Drug, and Cosmetic Act and the Federal Trade
Commission Act have been held to do so in recent decisions by circuit
courts of appeal. The Commission did not seek substantive rulemaking
authority through this provision, because the Consumer Product Safety
Act contains specific rulemaking authority in many specified areas, for
example, promulgating consumer product safety rules, requiring
product certification by manufacturers and private labelers, and pre-
scribing reasonable product testing programs. The Committee believes
the authority to issue procedural and interpretive regulations is in-
herent in the authority contained in the Consumer Product Safety Act
and, therefore, that the provision is unnecessary.!

* See authorities cited in Morrow v. Clayton, 826 F. 2d 38, 44 (1963).
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The full Committee favorably ordered the bill reported to the House
with further amendments, after three days in executive session, by voice
vote, a quorum being present, on June 9, 1975,

Oversienr FInpixes

Pursuant to clause 2(1) (3) (A) of rule XT of the Rules of the House
?f dRepresentatwes, the committee issues the following oversight
indings:

In the 93rd Congress oversight hearings were held by the Subcom-
mittee on Commerce and Finance of this Committee (see Serial No.
93-83), reviewing the operations of the Consumer Product Safety
Commission since its inception on May 14, 1973. Statements and reports
were received from the Consumer Product Safety Commission, mem-
bers of Congress, government agencies involve&Y in activities of the
Commission, consumer groups, the American Society for Testing and
Materials, and the Association of Trial Lawyers of America. “Both
the achievements and the problems of the new Commission were ex-
plored. No legislative changes were then recommended due to the fact
that the Commission had been in existence for less than one year.

The reorganization of subcommittee jurisdiction of this commit-
tee in the 94th Congress resulted in the formation of the Subcom-
mittee on Consumer Protection and Finance, whose chairman is Lione]
Van Deerlin. This Subcommittee held hearings on the bill repre-
senting the legislative recommendations of the Commission in April
1975. Substantial information on the experience of the Consumer
Product Safety Commission in administering the statutes under its
jurisdiction was received, including both favorable and adverse reac-
tions. The need to establish consumer product safety standards re-
mains unfulfilled ; the establishment of the Commission’s basic admin-
istrative procedures is also incomplete but progressing. The Commit-
tee recognizes the difficulties inherent in establishing a comprehensive
scheme for the regulation of a multitude of complex, diverse consumer
products. The committee also specifically intends that the legislative
changes made by this bill in the underlying statutes provide a frame-
work for more consistent administration of these laws and for the
early development of consumer product safety standards in areas
where the need to regulate the risk of injury has been manifested.

* The committee has not received oversight reports from either its
ownmecenﬂ%r organized Subcommittee on Oversight and Investiga-

tions or the Committee on Government Operations.

- INFLATIONARY TMPACT STATEMENT

Pursuant to rule XI, clause 2(1).(4) of the Rules of the House of
Representatives, the committee makes the following statement re-
garding the inflationary impact of the reported bill: =~ - .

The committee is unaware of any inflationary impact on the econ-
omy: which would result from the passage of HLR. 6844. As the au-
thorization and appropriation history chart in the section on the basis

for this legislation shows, the level of appropriated funds has been

substantially below the level of authorized funds. The oversight find-

ings of the Committee do not reveal evidence of increases in costs of
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manufacture or prices to consumers as a result of the administration
of the Consumer Product Safety Act.

The Director of the Office of Congressional Relations, Consumer
Product Safety Commission, received the following memorandum
from the Executive Director of the Bureau of Economic Analysis of
the Commission regarding the inflaticnary impact of H.R. 6844 :

U.S. Coxsumer Provver SAFETY COMMISSION,

‘ Washington, D.C., June 12, 1975.
Memorandum to: Thomas A, McKay, Director, OCR.

Thru: The Executive Director.
From: Walter R. Hobby, Director, BEA.
Subject : Draft House Authorization Bill for CPSC.

“The Bureau of Economic Analysis has reviewed the House draft
bill titled, “Consumer Product Safety Commission Improvements
Act of 1975.° This bill provides new authorization of appropriations
and contains technical and perfecting amendments to improve the
efficiency and effectivencss of the Consumer Product Safety Commis-
sion.

Section 2 authorizes appropriations for Fiscal Years 1976, 1977,
and 1978, The sums authorized to be appropriated in Fiscal Years
1976 and 1977 are less than the current authorization for Fiscal Year
1975. For Fiscal Year 1978, the authorization exceeds the 1975 au-
thorization by 6%. o

Sections 8 through 16 concern Commission jurisdiction, budget
determination and employee appointments, timing of standards de-
velopment, enforcement, disclosure of information, advance pay-
ments; sale of products constituting a substantial hazard, compliance
testing limitations, litigation, effect on state law, and pre-emption. We
find that none of these amendments would lead to significant increases
in costs of manufacture or prices to consumers.

Tn view of these considerations, we believe that the bill, if enacted,
‘would have noinflationary impact.

Cost ESsTIMATE -

5 In acédrda,nce with clause 7(a) of rule XIIT of the Rules of the
House of Representatives, the committee estimates that the following
costs will be incurred in carrying out the functions under H.R. 6844 :

Fiscal year: Millions
1976 ____ _ _ . $51
Transition quarter__.__ . 14
1977 o 60
1978 __ 68

The Consumer Product Safety Commission, which administers
these programs, has transmitted its projected resource requirements
for purposes of the authorization of appropriations contained in
H.R. 6844: »

TFiscal year: Millions
1976 $51
Transition quarter 14
1977 ___. 60

1978 oo 68
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Expraxarion oF THE ReporTep Birn By SECTION

SECTION 1—SHORT TITLE

The first section of the bill provides that the bill may be cited as
the7 “Consumer Product Safety Commission Improvements Act of
19757,

SECTION 2—ATUTHORIZATION OF APPROPRIATIONS

Section 2 authorizes appropriations for the purposes of carrying
out the provisions of the Consumer Product Safety Act (other than
the provisions. of section 27(h) [relating to the planning and con-
struction of certain facilities]) and for the purpose of earrying out
the functions, powers, and duties transferred to the Consumer Product
Safety Commission (hereinafter in this analysis referred to as the
“Commission”) under section 30 of the Act. Section 30 of the Con-
sumer Product Safety Act transfers to the Commission the adminis-
tration and enforcement of the Flammable Fabrics Act, the Federal
Hazardous Substances Act, the Poison Prevention Packaging Act of
1970, and the Act of August 2, 1956 (relating to refrigerator safety).
Thus, an extension of the authorization for the Consumer Product
Safety Act is an extension of the transferred Acts.

There is authorized $51,000,000 for the fiscal year ending June 30,
19765 $14,000,000 for the period beginning July 1, 1976, and ending
September 30, 1976 $60,000,000 for the fiscal year ending Septem-
beg 30, 1977 ; and $68,000,000 for the fiscal year ending September 30,
1978.

SECTION 3—LIMITATIONS ON JURISDICTION

Pesticides—Subsections (a) and (d) of section 3 make amendments
which remove from the Consumer Product Safety Commission juris-
diction over pesticides under the Poison Prevention Packaging Act of
1970. Section 30(a) of the Consumer Product Safety Act transferred
to the Commission the functions of the Administrator of the Environ-
mental Protection Agency under the Federal Insecticide, Fungicide,
and Rodenticide Act (7 U.S.C. 135 et seq.) to the extent such functions
related to the administration and enforcement of the Poison Preven-
tion Packaging Act of 1970. However, the Federal Environmental
Pesticide Control Act of 1972 (Public Law 92-516), enacted Octo-
ber 21, 1972, six days prior to the enactment of the Consumer Product
Safety Act, repealed the provision in the Federal Insecticide, Fungi-
cide, and Rodenticide Act relating to the enforcemeni of the Poison
Prevention Packaging Act of 1970. As a result, the Commission re-
ceived the authority to issue child protection packaging standards for
pesticides, but it did not receive any authority to enforce such stand-

. ards. Further, the Federal Insecticide, Fungicide, and Rodenticide Act

(as amended by the 1972 Act) authorizes the Administrator of the
Environmental Protection Agency to adequately promulgate and en-
force child protection packaging standards for pesticides, Therefore,
the Commission requested to have removed and the Committee agreed
to remove the Commission’s authority in this area. Subsection (b) of
section 8 makes a conforming amendment.
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Tobaeco and Tobacco Products~—A Federal district court in Ameri-
crn Public Health Association v. Consumer Product Safety Commis-
sion (Civil Aection No. 74-1222 (D.D.C. 1975) ) has ordered the Com-
mission to consider a petition to ban certain cigarettes under the
Federal Hazardous Substances Act. The amendments made by sub-
section (c¢) of section 3 would remove the Commission's jurisdiction
to take such action, or to exercise any regulatory authority over
tobacco and tobacco products, under the Act or any other Aet admin-
istered by the Commission.

Amamunition.—Similarly, a second Federal district comrt in Com-
mittee for Handgun Control v, Consumer Product Safety Commission,
388 F. Supp. 216 (D.D.C. 1974), has ordered the Commission to con-
sider a petition to ban ammunition for handguns under the Federal
Hazardous Substances Act. The amendment made by subsection (¢) (2)
of section 3 removes the Commission’s jurisdiction to exercise any
regulatory authority over handguns or ammunition under that Act
or any Act administered by the Commission. To the extent that black
powder is intended as a component of fireworks devices, the Com-
mission retains its jurisdiction over it (as well as fireworks devices)
under the Federal Hazardous Substances Act and the Consumer Prod-
uct Safety Act.

SECTION 4—BUDGET AND EMPLOYEE PROVISIONS

Subsection (a) of section 4 requires the approval of the Commission
prior to the submission of requests or estimates for regular, supple-
mental, or deficieney appropriations by the Chairman on bebalf of the
Commission.

Subsection (b) isatechnical amendment,

In writing the Consumer Product Safety Act, the Congress took
considerable care to see that the Consumer Product Safety Commission
became a truly independent Commission, free from political pressure
and influence. However, in the two years of its existence, the Commis-
sion has been subjected to one form of political pressure which the
Congress did not anticipate. The Civil Service Commission refused
to approve noncareer executive appointments of the Commission until
the appointment was submitted toand received political approval from
the White House, | ' o ' '

Such political clearance is totally inappropriate for an independent
regulatory agency. To remedy this situation, subsection (c) of section
4 authorizes the Chairman, subject to the approval of the Commission,
to establish noncareer positions in grades GS-16, GS-17, and GS-18
whose principal duties will involve (1) significant participation in
the determination of major Commission poTicies, or {2) service as a
personal assistant or advisor to the Chairman or other Commissioner.
The Chairman may not establish such a position if the Civil Service
Commission determines that the prineipal duties of the position will
not involve the duties described above. Such a determination by the
Civil Service Commission must be made within 20 days (excluding
Saturdays, Sundays, and legal public holidays) after receipt of a
letter of intent to establish the position from the Chairman of the
Clommission. Establishment of the position is also subject to Civil
Service Commission approval in accordance with the provisions of
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Chapter 51 of Title 5 of the United States Code. However, the Civil
Service Commission must take action nnder Chapter 51 of Title 5 to
approve or disapprove the establishment of a position within 20 days
(excluding Saturdays, Sundays and legal public holidays).

Appointments to and removals from the noncareer positions shall
be made by the Chairman, subject to the approval of the Commission.
Appointments to and removals from positions of personal assistants
or advisors to the Chairman or other Commissioners shall be made by
the Commissioner concerned and shall not be subject to the approval of
any other Commissioner. Further, such appointments to and removals
from the noncareer positions shall not be subject to approval by any
oflicer or entity within the Executive Office of the President.

Because the positions authorized by subsection (b) are noncareer
positions, appointments to and removals from the positions are specifi-
cally exempted from the provisions of Title 5 of the United States
Code (other than section 3324) governing appointments to and re-
moval from positions in the competitive service. Section 3324 of Title
5 requires approval by the Civil Service Commission of the qualifica-
tions of any proposed appointee to a position in grades GS-16, 17, or
18. However, the Civil Service Commission must act to approve or dis-
approve the %ualiﬁcations within twenty days (excluding Saturdays,
Sundays and legal public holidays) after the date it receives from the
Chairman or other Commissioner a letter of intent to make such ap-
pointment. Such letter of intent shall include such documentation as
may be necessary for the Civil Service Commission to act on the pro-
posed appointment. Removals from the positions are not exempted
from the provisions of sections 7511, 7512 and 7701 of Title 5, United
States Code, relating to adverse actions against preference eligibles
which apply to noncareer positions as well as to positions in the com-
petitive service,

SECTION 5—STANDARDS DEVELOPMENT

Subsections (a) and (c) of section 5 extend the period provided
under the Act for the development of consumer product safety stand-
ards. Subsection (a) amends section 7(b) of the Act to provide that
the period in which the offeror of an accepted offer is to develop the
proposed standard shall be a period ending 150 days after the date the
offer is accepted, unless the Commission for good cause finds that a
different period 1s appropriate. Thus each offeror will have the same
period during which to develop a proposed standard, regardless of
when the offer is accepted. Present law provides that the development
period shall be a period ending 150 days after the publication of the
notice commencing the proceeding for the development of a consumer
pr()(tuct safety standard. Subsection (c¢) makes a conforming amend-
ment. '

The amendment made by subsection (b) makes it clear that the
Commission may itself develop a standard or contract with third par-
ties for the development of a standard if the Commission determines
that no offeror of an accepted offer to develop such a standard has
submitted an acceptable proposed standard. If the Commission deter-
mines that only a particular aspect of a proposed standard is not ac-
ceptable, the Commission may take action to develop that aspect of the

H. Rept. 325, 94-2——3
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standard, or if it determines that a revision of that aspect requires re-
view and possible revision of the remainder of the standard, it may
take action to develop the entire standard.

SECTION 6—PROHIBITED ACTS AND ENFORCEMENT

Section 6 amends the Act to enforce, through section 19 (relating to
prohibited Acts) and section 20 (relating to civil penalties), the fail-
ure to comply with certain rules which the Commission is presently
authorized to issue. Presently, the Commission has authority to issue
rules requiring the establishment and maintenance of records (section
16(b) ), rules prescribing procedures to insure that the manufacturer
of any new consumer product furnish notice and a description of the
product to the Commission prior to its distribation in commerce (sec-
tion 13), and rules requiring any manufacturer of a consumer product
to provide performance and technical data to the Commission and to
prospective purchasers and first purchasers of such product (section
97(e)). Section 6(a) amends section 19(a) of the Act to make it un-
lawful for any person to fail to comply with such rules. Section 6(b)
amends section 20(a) (1) of the Act to provide that a violation of the
rules respecting new consumer products or the rules respecting per-
formance and technical data shall constitute a separate offense with
respect to each consumer product involved.

SECTION 7-—INFORMATION DISCLOSURE TO OTITER GOVERNMENTAL BODIES

Section 7 authorizes the Commission to provide under prescribed
conditions accident or investigation reports to another Federal agency
or a State or local authority engaged in activities relating to health,
safety, or consumer protection. Such reports may be provided to such
an agency or authority only if information which under section 6(a)
(2) of the Act is considered confidential is not included in any copy of
such report provided such an agency or authority and only if the agency
or authority which receives the report provides assurances satisfactory
to the Commission that the identity of any injured person and any
person who treated an injured person will not, without the consent of
the person identified, be included in any copy of such report or any
information contained in any such report which the agency or author-
ity males available to any member of the public.

No such Federal agency or State or local authority may disclose to
any member of the public any information contained in a report re-
ceived from the Cominission unless the Commission has complied with
the applicable requirements of section 6(b) of the Act (relating to
notice to manufacturers and private labelers and opportunity to re-
spond).

SECTION S—TITLE 18 PROTECTION

Section 8 amends section 1114 of Title 18, United States Code, to
provide protection for Commission employees assigned to perform
investigative, inspection, or law enforcement functions. Section 1114
of Title 18 provides penalties for any person who kills such an em-
ployee engaged in the performance of the employees’ official duties.

o e g
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SECTION 9—ADVANCE PAYMENTS; RENT AND SEMINAR EXPENSES

TUnder section 7(d) (2) of the Act, if an offer to develop a standard
is accepted, the Commission may contribute to the offeror’s costs in
developing such standard. The amendment made by subsection (a) of
section 9 of the bill permits the Commission to make such contributions

‘in advance.

Subsection (b) of section 9 authorizes the Commission to lease build-
ings or parts of buildings in the District of Columbia and to pay travel
and subsistence expenses incurred in connection with safety education
seminars of the Conunission by participants in the seminars.

SECTION 10—SUBSTANTIAL PRODUCT H.AZARD

Section 15 of the Consumer Product Safety Act provides means for
notifying the pubic of products distributed in commerce which present
a substantial product hazard and for removing such products from the
hands of consumers. Under section 15(d), the Commission may re-
quire manufacturers, distributors or retailers of a product presenting
a substantial product hazard to repair it, replace it, or refund the pur-
chase price. Subsection (a) of section 10 of the bill amends section
15(d) of the Act to authorize the Commission to include in orders
issued under section 15(d) a prohibition against the manufacture for
sale, offering for sale, distribution in commerce, or importation into the
Tuited States of products with respect to which an order is issued
under section 15(4d).

Under existing law, the Commission’s only authority to prevent dis-
semination of a product containing a defect which constitutes a sub-
stantial product hazard is found in section 17(a) (4) of the Act. Under
that section, any consumer product offered for import into the United
States which has a product defect which constitutes a substantial prod-
uct hazard shall be refused admission into the United States. It is not
necessary that a determination that a product contains a defect con-
stituting a substantial product hazard be made under section 15 prior
to refusal of admission of a product under section 17(a) (4), for sec-
tion 17 (b), like section 15(e) provides an adjudicatory hearing under
section 554 of Title 5 of the United States Code during which the Com-
mission’s assertion that a product contains a defect constituting a sub-
stantial product hazard may be challenged. The amendment made by
section 10(a) does not change the current authority under section
17(a) (4). The addition to section 15(d) of the Act made by section
10(a) of the bill supplements the authority to prevent dissemination
of products containing defects which constitute substantial product
hazards by authorizing the Commission to prohibit the further manu-
facture for sale, offering for sale, distribution in commerce, or im-
portation of products subject to an order under section 15(d). Any
person who violates such an order will be subject to civil and criminal
penalties in accordance with sections 20 and 21 of the Act.

Subsection (b) of section 10 makes a conforming amendment.

Subsection (¢) amends section 22 of the Act to give the United States
district courts jurisdiction to restrain any person from manufacturing
for sale, offering for sale, distributing in commerce, or importing into
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the United States a product in violation of an order in effect under
section 15(d). Subsection (¢) also makes any consumer product the
manufacture for sale, offering for sale, distribution in commerce, or
importation into the United States of which has been prohibited by
an order in effect under section 15(d) subject to seizure.

SECTION 11, COMPLIANCE TESTS

Section 11 amends section 7(a) of the Act to provide that no con-
sumer product safety standard or other agency action relating to a con-
sumer product safety standard may provide that a consumer product is
in compliance with a safety standard by reason of the fact that the
product is part of a class or other grouping of consumer products
which was tested for compliance with the safety standard on a sample
or other basis which does not require that each produet in the class or
grouping be tested and be found to comply with the standard.

The amendment reiterates the original intention of the Act that each
consumer product manufactured for sale, offered for sale, distributed
in commerce, or imported into the United States comply with an appli-
cable consumer product safety standard under the Consumer Product
Safety Act. The amendment would prohibit any sampling or other
testing plan permitting less than one hundred per cent compliance
with a safety standard from being either incorporated or referenced
in a safety standard promulgated under section 7. It does not preclude
the use of guidelines for reasonable testing programs under section 14
of the Act. However, any such testing programs under section 14 of
the would be in addition to and not in substitution for the requirements
of a consumer product safety standard under section 7.

SECTION 12—<CIVIL LITIGATION

Section 12 authorizes the Commission to initiate, prosecute, defend,
or appeal (other than to the Supreme Court), through its own legal
representative, any civil action in the name of the Commission for the
purpose of enforcing the laws subject to its jurisdiction. Presently the
Commission may, without the concurrence of the Attorney General,
direct attorneys employed by it to appear and represent it in actions
against an imminently hazardous consumer product under section 12
of the Act, but in all other civil actions the Commission must have
the concurrence of the Attorney General in order to act through its
own legal representative.

Section 12 does not alter the provisions of current law relating to the
initiation, prosecution, defense, or appeal of any criminal action.

Section 12 does not prohibit the Commission from requesting the
Attorney General to represent it in civil actions, and your Committee
anticipates that the Commission may frequently wish to utilize the
resources of the Attorney General.

SECTION 13—JURISDICTION UNDER CONSUMER PRODUCT SAFETY ACT

Section 13 provides the Commission with greater flexibility in de-
termining which one of the Acts it administers will be used to regulate
a risk of injury associated with a consumer product which could be
regulated under either the Consumer Product Safety Act or one of
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the other Acts administered by the Commission. Section 30(d) of the
Consumer Product Safety Act allows the Commission to regulate a
risk of injury which is associated with a consumer product whiclh
could be e{iminated or reduced, to a sufficient extent by action taken
under the Federal Hazardous Substances Act, the Poison Prevention
Packaging Act of 1970, or the Flammable Fabrics Act only in accord-
‘ance with the provisions of those Acts.

Such a requirement is unnecessarily restrictive. Your Committee
would permit the Commission to take action under the Consumer Pro-
duct Safety Act to regulate a risk of injury associated with a consumer
product which could also be regulated under the Federal Hazardous
Substances Act, the Poison Prevention Packaging Act of 1970, or the
Flammable Fabrics Act if the Commission finds that it is in the public
interest to regulate such risk of injury under the Consumer Product
Safety Act. The Commission’s finding must be by order and must be
published in the Federal Register.

SECTION 14—EFFECT ON STATE LAWS

Section 14 amends the preemption provisions of the Federal Haz-
ardous Substances Act, the Flammable Fabrics Act, the Poison Pre-
vention Packaging Act of 1970, and the Consumer Product Safety
Act to make them uniform with each other. The preemption provision
would apply anytime there is in effect a Federal requirement under
one of the Acts designed to protect against a risk of injury or illness.
(For purposes of this analysis the term “Federal requirement” shall
include a cautionary labeling requirement under section 2(p) or
3(b) of the Federal Hazardous Substances Act, a regulation promul-

ated under or for the enforcement of section 2(q) of the Federal

azardous Substances Act, a flammability standard or other regula-
tion for a fabrie, related material, or product under the Flammable
Fabrics Act, a standard for special packaging or related require-
ment under the Poison Prevention Packaging Act of 1970, and a
consumer product safety standard under the Consumer Product Safety
Act)

The provision added to the four Acts provides that with two
exceptions, if a Federal requirement for a product is in effect under
one of the laws administered by the Commission, no State or political
subdivision of a State may establish or continue in effect a require-
ment applicable to the same product and designed to protect against
the same risk of injury or illness unless the State or local subdivision
requirement is identical to the Federal reguirement. As a general
rule it is intended that Federal authority—once exercised—with re-
spect to a risk of injury or illness broadly preempt State authority to
regulate the same risks of injury except through requirements which
ave identical to the Federal requirements. Two exceptions to the
general rule are provided by section 14. First. a State or local govern-
ment may establish a requirement applicable to a product for its
own use so long as the State or local requirement provides a higher
degree of protection than the Federal requirement. Likewise, the
Federal Government may establish such a requirement for products
which are used by the Federal Government. .

The second exception to the general rule recognizes the traditional
role of the State in providing for the safety of its citizens. Under
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this exception, the Commission may permit a State or local subdivision
to establish its own requirement designed to protect against the same
risk of illness or injury as a Federal requirement if (1) compliance
with the State requirement would not cause a product to be in
violation of the Federal requirement, (2) if the State requirement
provides a significantly higher degree of protection from the risk of
mjury or illness and (3) if the State requirement does not unduly
burden interstate commerce,

In determining whether a State requirement would have an effect on
interstate commerce, the Commission must consider and make findings
on the techuological and economic feasibility of complying with the
State requirement, the cost of complying with the requirement, the
geographic distribution of the product to which the requirement would
spply, the probability of other States or political subdivisions apply-
ing for an exemption for a similar requirement, and the need for a na-
tional, uniform requirement. If the Cominission determines that the
State requirement would have an effect on interstate commerce, it must
then decide whether such effect would constitute an undue burden on
interstate commerce. It is anticipated that in making this determina-

tion, the Commission will weigh the extent of the burden against the

need of the State to provide its citizens with a significantly higher
dearee of protection than is provided by the Federal requirement,
Presently all four of the Acts amended by section 14 of the bill con-
tain preemption provisions. However, the provisions are highly dis-
similar and set forth different policies toward preemption where such
differences are not warranted. Under existing law, section 18 of the
Federal Hazardous Substances Act preempts all differing State laws
pertaining to precautionary labeling of hazardous substances. How-
ever, the Federal Hazardous Substances Act makes no provisions for

preemption of State laws by regulations issued under or for the en- -

forcement of section 2(q) of the Act. As a result, manufacturers sub-
jeet to safety requirements issued under or for the enforcement of
section 2(q) receive no protection from a proliferation of unnecessary
differing State standards.

Section 16 of the Flammable Fabrics Act provides that the Flam-
mable Fabrics Act is intended to supersede any inconsistent law of any
State or political subdivision. Use of the term “inconsistent” has ve-
sulted in some confusion as to the degree of Federal preemption in-
tended by the Act. Adoption of the Committee amendment would
eliminate such confusion.

Section 26 of the Consumer Product Safety Act contains a preemp-
tion provision similar to that contained in the Committee bill. Pre-
sently under section 26, a State may be permitted to put into effect a
safety standard which is not identical to the Federal standard if the
proposed State standard imposes a higher level of performance than
the Federal standard, is required by compelling local conditions, and
does not unduly burden interstate commérce. The amendment made by
section 14 would eliminate the requirement that a State standard
impose a higher level of performance and would substitute in its place
the requirement that a State standard provide a significantly higher
degree of protection from the risk of injury with respeet to which the
Federal standards are promulgated. Since not all consumer product
safety standards are performance standards, it may be impossible to
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judge whether a state standard imposes a higher level of performance.
However, the Commission should be able to determine whether a State
standard provides a significantly higher degree of protection.

Section 26 requires that there be a compeliing loeal condition before
a State may establish a standard different from a consumer product
safety standard. So long as the existence of a differing State safety
standard which provides a significantly higher level of protection does
not impose an undue burden on interstate commerce, the lack of a
compelling local condition should not preclude o State from affording
its citizens such higher level of protection.

Section 8 of the Poison Prevention Packaging Act of 1970 provides
that State standards for safety packaging must be identical to Federal
standards. No flexibility for higher State standards is provided.

Your committee has carefully considered the natuve and purpose of
the Acts adurinistered by the Commission in fashioning a wmform pre-
cmption policy for them. Adoption of the amendments made by see-
tion 14 of the committee bill will eliminate confusion and provide
uniformity of administration by the Commission.

Acexcy Rerorts

CoxsuMER Propver Sarery COMMISSION,
Washington, D.C., June 2, 1975.
Hon. Hartry O. STAGGERS,
Chairman, Committee on Intersiate and Foreign Conunerce, House of
Lepresentatives, Washington, D.C. '
Dear Mr. CrARMAN: This letter is in response to your request for
the views of the Consumer Product Safety Commission on H.R. 5361, a
bill cited as the “Consumer Product Safety Commission Improvements
Act of 1975.7
The bill, drafted by the Commission and introduced at its request,
contains various statutory revisions recommended by the Commission
for effective implementation of its mandate.
The Commission urges favorable action by Congress on all the
amendments contained in the bill.
Sincerely,
Rrcwarp O. Smarsox, Chairman.

TU.S. Civin Service CoMMISSION.
Waskington, D.C., April 84, 1975.
Hon. Hareey O. StaceERs.
Chairman, Committee on Interstate and Foreign Commerce, House of
Representatives, Washington, D.C. '

Drar Mr. Crarrmax: This is a volunteer report on the draft bill to
amend the Consnmer Product Safety Act. H.R. 53361.

The bill contains several personnel provisions which are highly
objectionable. These are dirvected toward resolving issues through legis-
lative remedies that arose regarding noncareer executive assignments
in the ageney. The provisions of this bill are apparently intended to
apply only to supergrade positions in the noncareer categorv. As
written, however, they would apply to all grade levels and would also
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impact on the application of Government-wide competitive rules and
regulations in staffing the agency’s career positions. We object to these
sections and recommend that they be deleted. A detailed discussion
follows.

DISCUSSION

Section 2(a) of the bill would provide for the employment of experts
and consultants as authorized by section 3109 of title 5, United States
Code, at rates not to exceed the equivalent per diem rate for GS-18.
This provision is in consonance with other legislation authorizing the
employment of experts and consultants, and we have no objection to it.

Section 4 (b) (3) would authorize the Chairman, Consumer Product
Safety Comiission, to establish “noncareer executive assignment posi-
tions.” The Chairman’s exercise of this authority would be subject to
the approval of the (CPSC) Commission and the Civil Service Com-
mission based upon criteria established by this section. The section
further provides that this authority may be exercised without regard to
chapter 51 of title 5, United States Code. The criteria set forth by the
section, which parallel those presently established for noncareer
executive assignments under the Executive Assignment System are:

“(A) be deeply involved in the advocacy of Commission programs
and support of their controversial aspects;

“(B) participate significantly in the determination of major Com-
mission policies; or

“(C) serve principally as a personal assistant or advisor to the
Chairman or other Commissioner.”

The technical aspects of this section are so convoluted that it is
difficult to judge all of their implications. However, it clearly would
allow the agency to establish positions not subject to the General
Schedule that (1) may be compensated at any pay rate through the
equivalent of GS-18, (2) are not subject to position classification
criteria, (3) are not numerically controlled, and (4) are excepted
from the competitive service, meaning the CSC has no jurisdiction
over the qualifications of individuals selected for the positions. Qur
rationale for this opinion is as follows:

The positions authorized by this section are referred to as “non-
career executive assignment positions.” This terminology was appar-
ently derived from the Executive Assignment System which provides
that supergrade (General Schedule) positions may be excepted from
the competitive service by noncareer executive assignment. This sec-
tion in the proposed bill, however, authorizes the establishment of
these positions without regard to chapter 51, of title 5, United States
Code. This means that they are not subject to the classification plan
(§5101), the General Schedule (§5108), or numerical controls (§
5108 pertaining to supergrades), and are in the excepted service since
the bill designates thiem as “noncareer.” It follows from this that the
CSC would not have jurisdiction regarding the qualifications of in-
dividuals selected for the positions as is now the case with noncareer
executive assignments authorized under the Executive Assignment
System. The section does provide for CSC approval but only to the
extent of determining that the selected criterion is met. (Even this
relatively minor role for CSC is limited by the exclusion of CSC from
approval of positions filled under criterion (C) provided by section
4(b) (4) which follows.) We recommend that this section be deleted.

&
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Section 4(b)(4) provides that individual CPSC Commissioners
may make appointments to the positions described above based on
criterion (C) ie., “personal assistants” without the approval of the
Chairman or the other Commissioners. This, in part, extends the
authorities described under section 4(b) (3) to individual Comunis-
sioners. It has the added objectionable dimension of omitting provi-

. sion for CSC approval. We recommend that this section be deleted

along with section 4(b) (3). .

Notwithstanding the implications of the technical personnel aspects
of these provisions, we strongly object to them on philosophical
grounds. The purpose of the noncareer criteria provided by the Execn-
tive Assignment System are to place positions with politically oriented
policy and advocacy responsibilities outside the competitive service.
Through this system, career employees are not forced to perform
duties that are directly concerned with advancement of the political
philosophies of a particular Administration. The “noncareer” pro-
visions of this bill are oriented strictly toward the management of
CPSC programs which, according to statements by Chairman Simp-
son, may at times be controversial but are apolitical in nature and
are not reflective of the political policies of a given Administration.
Sections 4(b) (3) and (4) appear to say that agencies with contro-
versial programs or with agency heads who do not want to force their
key policy personnel on their successors (which Chairman Simpson
voiced as a concern). should have essentially unrestricted authority to
establish positions which are, in effect, in an entirely new noncareer
category—with none of the controls to which noncareer positions under
the Executive Assignment System are subghect. As written this would
set an undesirable precedent by giving authority to exclude positions
from the competitive service to someone other than the President, the
Congress, or the Civil Service Commission. -

Section 4(b) (5) of the bill authorizes the Chairman to abolish a
noncareer executive assignment position with the approval of the
(CPSC) Commission. We recommend that this section be deleted
along with sections 4(b) (3) and (4). B

Section 4(b)(6) authorizes the agency to establish 25 GS-16, 17,
and 18 positions “without regard to chapter 51 of title 6, U.S.0.”
except for section 5114. (Section 5114 is the reporting requirement for
supergrade positions.)

This would give the agency 25 quota spaces that are in the General
Schedule but are not subject to provisions of law covering the classi-
fication of such positions. We feel that the legislation of supergrade
spaces for specific positions or agencies is contrary to the effective man-
agement of supergrade spaces on a Government-wide basis. It is our
opinion that if supergrade spaces are legislated they should be assigned
to the Government-wide pool from which they may be allocated on
the basis of a system of program priorities and national needs. For this
reason alone, we feel this section should be deleted. As written, the
section has the additional negative aspect of removing the positions
from the coverage of chapter 51, title 5, United States Code. This
means the positions, even though they are in the General Schedule,
are not subject to the laws governing position classification. While the
Civil Service Commission would have the responsibility for reviewing
the qualifications of candidates for these positions (i.e., they would

H. Rept. 825, 94-4——4
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be subject to §3324 of title 5, United States Code), this review would
apply only to an analysis of the individuals’ qualifications against
those of the position. There would be no Civil Service Commission
analysis in terms of the grade worth of the duties assigned to the
positions. We recommend that this section be deleted.

Section 4(b) (7) states that: “No officer or agency of the United
States, other than the Civil Service Commission for the purpose of
evaluating professional qualification, shall have any authority to
requiré the Chairman or the Commission to obtain approval for the
appointment, employment, or promotion of any individual by the
Commission,” ,

This section is apparently aimed at eliminating White House
involvement in the appointment of the agency’s noncareer candidates.
As written, however, it would not only limit the Civil Service Com-
misgion’s role to “evaluating professional qualifications” but, it appears
it would in effect remove CPSC positions af all levels from many of
the rules and regunlations administered by the Civil Service Commis-
sion. For example, it could be used to except the CPSC from Civil
Service Commission requirements governing competitive appoint-
nents-to positions at all grade levels, on areas of consideration for pro-
motion, on approvals for excepted appointments under Schedules A,
B, and C, and other special types of appointments, and on details and
reassignments. We see no reason why the Consumer Product Safety
Commission should be authorized any special exemption from our
authority over its staffing system. Further, the .term “professional”
is unclear in its coverage and is often given a much narrower definition
than might be the intent here. ~

Section 4€{c) amends section 5108, title 5, United States Code (quota
provisions) to include the 25 positions discussed above, We recommend
that this section be deleted along with section 4(b) (6) which would
create the 25 quota spaces. ,

“We defer to other agencies more directly concerned on the other
provisions of this bill. .

This report is identical to the one submitted to the Senate Committee
on Commerce on a similar bill, S. 1000, which was cleared by the Office
of Management and Budget. That office advises there is no objection
to the submission of this report and that enactment of H.R. 5361
would not be consistent with the Administration’s objectives.

By direction of the Commission : : X -

Sincerely yours, , :
‘ Roeert Hamrrow,
~ Chairman.

CHaxers 1¥ Existing Law Mape 8y THe Bioy, A8 RerorTeD

In compliance with clause 3 of rule XIIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter 1s printed in italic, existing law
in which no change is proposed is shown 1n roman) : ‘

Tae, Consumer Propuvcr Sarery AcT
* *" ® *® ) ® oo s #* =
, . . DEFINITIONS .
Skc. 3. (a) For purposes of this Act: o :
- (1) The term “consumer product” means any article, or com-
ponént part thereof, produced or distributed (i) for sale to a
consumer for use in or around a permanent or temporary house-
‘hold or residence, a school, in recreation, or otherwise, or (ii) for
he personal use, consumption or enjoyment of a consumer in or
around a permanent or temporary household or residence, a school,
in recreation, or otherwise; but such term does not include—
(A) any article which is not customarily produced or dis-
tributed for sale to, or use or consumption by, or enjoyment
‘of, a consumer, :
(B) tobacco and tobacco products, : ‘ v
(C) motor vehicles or motor vehicle equipment (as defined
by sections 102 (3) and (4) of the National Traffic and Motor
* Vehicle Safety Act of 1966),
‘SD) [economic poisons(xl] pesticides (as defined by the Fed-
- eral Insecticide, Fungicide, and Rodenticide Act),
- _(E) any article which, 1f sold by the manufacturer, pro-
- ducer, or importer, would be subject to the tax imposeé) by
. section 4181 of the Intérnal Revenue Code of 1954 - (deter-
- 'mined without regard to any exemptions from such tax pro-
' " ''Vided by section 4182 or 4221, or any other provision of such
. Code), or any component of any such article,
. (F) aircraft, aircraft engines, propellers, or appliances,
“(as defined in section 101 of the Federal Aviation Act of

e ;'135??94 . ) ‘
» (G) boats which could be subjected to safeéty regulation

" under the Federal Boat Safety Act of 1971 (46 U.S.S. 1451

et s‘e%;'; vessels, and ,af) urtenarices to vessels (cther than
such boats), which could 'be subjected to safety regiilation
under title 52 of the Revised Statutes or other marine safety
statutes administered by the department in which the Coast
Guard is operating; and equipment (including associated
equipment, as defined in section 3(8) of the Feder@}'Boat
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Safety Act of 1971) to the extent that a risk of injury asso-
ciatedy with the use of such equipment on boats or vessels could
be eliminated or reduced by action taken under any statute
referred to in this subparagraph,

(H) drugs, devices, or cosmetics (as such terms are defined
in sections 201 (g), (h), and (i) of the Federal Food, Drug,
and Cosmetic Act), or
~ (I) food. The term “food”, as used in this subparagraph
means all “food”, as defined in section 201(f{ of the Federal
Food, Drug, and Cosmetic Act, including poultry and poultry
products (as defined in sections 4 (e) and (f) of the Poultry
Inspection Act), meat, meat food products (as defined in sec-
tion 1(j) of the Federal Meat Inspection Act), and egg and
egg products (as defined in section 4 of the Egg Products
Inspection Act). ; <

Ewxcept for the regulation under this Act or the Federal Hozard-
ous Substances Act of fireworks devices or any substance intended
for use as a com nt of any such device, the Commission shall
have no authority under the functions transferred pursuant to
section 30 of this Act to regqulate any product or article described
in subparagraph (B) or (E) of this paragraph, or described
without regard to quantity, in section 845(a) (6) of title 18 of the
United States Code. See sections 30(d) and 31 of this Act, for

. other limitations on Commission’s:authority to regulate certain
consumer products. .

(2) The term “consumer product safety rule” means a con-
sumer products safety standard described in section 7(a), or a
rule under this Act declaring a consumer product a banned haz-
ardous product. L
. (3) The term “risk of injury” means a risk of death, personal
injury, or serious or frequent illness. :

(4) The term “manufacturer” means any person who manufac-
tures or imports a consumer product. ‘

(3) The, term “distributor” means a person to whom a con-
sumer product is delivered or sold for purposes of distribution
in commerce, except that such term does not include s manufac-
turer er retailer of such product. . . AU

.(6) The term “retailer” means a person to whom a consumer

roduct is delivered or sold for purposes of sale or distribution

v such person to a consumer., . -

(7) (A) The term “private labeler” means an owner of a brand
or trademark on the label of a consumer product which bears a
private label. PR '

(B) A consumer product bears a private label if (i) the prod-
uct (or its container) is labeled with the brand or trademark of a
person other than a manufacturer of the product, (ii) the person

- with whose brand or trademark the product (or container) is

labeled has authorized or caused the product to be so labeled, and
(iii) the brand or trademark of a manufacturer of such product
does not appear onsuch label. :

- (8) The term “manufactured” means to manufacture, produce,
or assemble. '

92 -

(9) The term “Commission” means the Consumer Product
Safety Commission, established by section 4.

(10) The term “State” means a State, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
Wake Island, Midway Island, Kingman Reef, Johnston Island,
the Canal Zone, American Samoa, or the Trust Territory of the
Pacific Islands. ‘ g
~ (11) The terms “to distribute in commerce” and “distribution
in commerce” means to sell in commeree, to introduce or deliver
for introduction into commerce, or to hold for sale or distribution

- after introduction into commerce. :

(12) The term “commerce” means trade, traffic, commerce, or

transportation— v ‘
" (A) between a place in a State and any place outside
thereof, or ‘ ~ T
(B) which affects trade, traflic, commerce, or transportation
described in subparagraph (A). '

_ (13) The terms “import” and “importation” include reimport-

ing a consumer product manufactured or processed, in whole or in

part, irrthe United States. L e T ' o

(14) The term “United States” when used in the geographic
. sense, means all of the States (as defined in paragraph (10)).

* (b) A common carrier, contract carrier, or fgaight forwarder shall
not, for purposes of this Act, be deemed to be a manufacturer, dis- -
tributor, or retailer of a consumer product solely by reason of receiving
or transporting a consumer product in the ordinary course of its busi-
ness as such a earrier or forwarder. T :

ot ¢ CONSUMER PRODUCT SAFETY COMMISSION

Sec. 4. (a) An independent regulatory commission is hereby estab-
lished, to be known as the Consumer Product Safety Commission, con-
sisting of five Commissioners who shall be appointed by the President,
by and with the advice and consent of the Senate, one of whom shall
be designated by the President as Chairman. The Chairman, when so
designated shall act as Chairman until the expiration of his term of
office as Commissioner. Any member of the Commission may be
removed by the President for neglect of duty or malfeasance in office
but for no.other cause., : ‘ . o

- (b) (iﬁ) Except as provided in paragraph (2), (A) the Commis-
sioners first appointed under this section s]?ali e appointed for terms
ending three; four, five, six, and seven years, respectively, after the
date of the enactment of this Act, the term of each to be designated by
the President 4t the time of nomination; and (B) each of their suc-
cessors shall bp appointed for a term of seven years from the date of
the expiration of the term for which his 1{Jrec'iecessssor was appointed.

(2y Any Commissioner appeinted to fill a vacancy occurring prior
to the expiration of the term for which his predecessor was appointed
shall be appointed only for the remainder of such term. A Commis-
sioner may.eontinue to serve after the expiration of his term until his
successor has taken office, except that he may not so continue to serve
more than one year after the date on which his term would otherwise
expire under this subsection, '
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(¢) Not more than three of the Commissioners shall be affiliated
with the same political party. No individual (1) in the employ of, or
holding any official relation to, any person engaged in selling or manu-
facturing consumer products, or (2) owning stock or bonds of substan-
tial value in a person so engaged, or (8) who is in any other manner
pecuniarily interested in such a person, or in a substantial supplier of
such a person, shall hold the office of Commissioner. A Commussioner
may not engage in any other business, vocation, or employment.

(d) No vacancy in the Commission shall impair the right of the
remaining Commissioners to exercise all the powers of the Commission,
but three members of the Commission shall constitute a' quorum for
the transaction of business. The Commission shall have an official seal
of which judicial notice shall be taken, The Commission shall annually
elect a:Vice Chairnian to act in the absence or disability’of the Chair-
man or in case of a vacancy in the office of the Chairman.

(&) The Commission shall maintain a principal office and such field
offices as it deems necessary and may meet and exercise any of its
powers'at any other place. T R o

(£)(1) The Chairman of the Cownnission shall be the principal
executive officer of the Commission, and.he shall exercise all of the
executive and administrative functions of she Commission, includin
functions of the Commission with respect to (A) the appointment and:
supervision of personnel employed nnder the Commission (other than
personmel employed regularly and full time in the immediate offices
of commissioners other than the Chairman), (B) the distribution of
business ameng personnel appointed and supervised by the Chairman
and among administrative units of the Commission, and (C) the use
and expenditure of funds. .

(2) In carrying out any of his functions under the provisions of
this subsection the Chairman shall be governed by general policies of
the Commission and by such regulatory' decisions, findings, and deter-
minations as the Commission may by law be authorized to make.

.. (8) Reguests or estimates for regular, supplemenial, or deficiency
appropriations on behalf of the Commission may not be submatted by
the Chairmaon' without the prior approval of the Commission. '

(g) (1) The Chairman, subject to the approval of the Commission,
shlal appoint an Executive Director, a General Counsel, a Director
of Engineering Sciences, a Director of Epidemiology, and a Director
of Information. No individual so appointed may receive pay in exeess
of the annual rate of basic p&y in effect for grade GS-18 of the Géneral
Schedule. . R - RTE i
~ (2) The Chairman; subject to subsection (f)(2), may employ such
other'officers and employees (including attorneys) as are necesshry
in the execution of the Corhmission’s functions! No [full-time] regular
officer or employee of the Tommissioh who was-dt any time during
the 12 months preceding the termination of his employftient with the
Comymission compensated at a rate in'excess of the annwal rate of basic
pay in effect for grade GS-14 of thé General Schedule; shall accept
employment or compensation from anymanufacturer subject to this
Act, for a period of 12'months after terminating employmient with the
Commission. oo SR AP 1
P - g

31

(8) The Chairman may, subject to subparagraph (B), establish
noncareer positions in grades G8-16, GS-17, and GS-18 the principal
duties (7 which will involve—

i) significant participation in the determination of - major
Comamission policies, or - : :

(é) service as a personal assistant or advisor to the Chairman
or other Commissioner. :

(B) The Chairman may not establish a position under subpara-
graph (A j}—

(7) without the approval of —

(1) the Commission, and
(1) the Civil Service Commission, as prescribed by chap-
ter 51 of title 6, United States Code; or

(4) if the Civil Service Commission determines the principal
duties of the position will not involwe the duties described in
clause (i) or (%) of subparagraph (4).

The Civil Service Commission shall approve or disapprove, under
such chagter, @ position proposed to be established by the Chairman
under subparagraph (A) within 20 days (ewcluding Saturdays, Sun-
days, and legal public holidays (as prescribed by section 6103 of title
b, United States Code)) after the date it receives from. the Chairman
a letter of intent to establish such position; and a determination by
the Civil Service Commission deseribed in clause (¢2) of this subpara-
graph respecting such a position shall not prevent the Chairman from
establishing the position if the determination is made after the expira-
tion of such 20 days. ‘ ‘ o
(4) Appointments to and removals from. positions established under
parograph (3)— S

(A4) shall be made by the Chairman, subject to the approval
of the Commission; ewcept that appointments to and removals
from ﬁosztwm; of personal assistants or advisors to the Chairman
or other Commissioners shall be made by the Commissioner con-
cerned and shall not be subject to the approval of any other Com-
missioner; «

(2%) may be made without regard to any provision of title 5 of
the United States C’od@y&other than section 3324) which governs
only appointments to and removal from positions in the competi-
tive service,; and

(O) shall not be subject to approval by any officer or entity
within the Executive Office of the President. :

The Civil Service Commission shall approve or disapprove the qualifi-
cations of a proposed appointee to a position established under para-
graph (3) (A) within 20 days (excluding Saturdays, and legal public
holidays (as prescribed by section 6103 of title 5, United States Code})
after ti.ze date it receives from the Chairman {or other Commissioner
proposing such appointee) a letter of intent to appoint such proposed
appointee.” '

(h) (1) Section 5314 of title 5, United States Code, is amended by
adding at the end thereof the following new paragraph : )

“(59) Chairman, Consumer Product Safety Commission.”

(2) Section 5315 of such title is amended by adding at the end
thereof the following new paragraph : '

“(97) Members, Consumer Product Safety Commission (4).”

* * * * L * &
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CONSUMER PRODUCT SAFETY STANDARDS

Sec. 7. (a) (1) The Commission may by rule, in accordance with
this section and section 9, promulgate consumer product safety stand-
ards. A consumer product safety standard shall consist of one or more
of any of the following types of requirements:

[(1)J(4) Requirements as to performance, composition, con-
tents, design, construction, finish, or packaging of a consumer
product.

L(2)J(B) Requirements that a consumer product be marked
with or accompanied by clear and adequate warnings or instruc-
tions, or requirements respecting the form of warnings or instruc-
‘tions. .

Any requirement of such a standard shall be reasonably necessary to
prevent or reduce an unreasonable risk of injury asseciated with such
product. The requirements of such a standard (other than require-
ments relating to labeling, warnings, or instructions) shall, whenever
feasible, be expressed in terms of performance requirements.

(2) No consumer product safety standard or other agency action
of the Commission may provide that a consuser product is in compli-
ance with such standard by reason of the fact that the product is part
of a class (or other grouping) of consumer products whick class (or
other grouping) was tested for compliance with such standard on a
sample or other basis which does not require that each product in the
class (or other grouping) be (A) tested ?or compliance, and (B) found
to comply with the standard. ; :

(b) A proceeding for the development of a consumer product safety
standard under this Act shall be commenced by the publication in the
Federal Register of a notice which shall—

(1) identify the product and the nature of the risk of injury
associated with the product;

(2) state the Commission’s determination that a consumer prod-
uct, safety.standard is necessary to eliminate or reduce the risk of
injury;

(3)y include information with respect to any existing standard
known to the Commission which may be relevant to the proceed-
ing; and

(4) include an invitation for any person, including any State
or Federal agency (other than the Commission), within 30 days
after the date of publication of the notice (A) to submit to the
Commission an existing standard as the proFosed consumer prod-
uct safety standard or (B) to offer to develop the proposed con-
sumer product safety standard.

An invitation under paragraph (4)(B) for an offer to develop a
proposed consumer product safety standard shall specify [a] the
period [of time, during which the standard is to be developed, which]
in which the offeror of an accepted offer is to develop the proposed
standard, which period shall be a period ending 150 days after [the
publication of the notice] the date the offer is accepted unless the Com-
mission for good cause finds (and includes such finding in the notice)
that a different period is appropriate.

{¢) If the Commission determines that (1) there exists a standard
which has been issued or adopted by any Federal agency or by any
other qualified agency, organization, or institution, and (2) such stand-
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ard if promulgated under this Act, would eliminate or reduce the un-
reasonable risk of injury associated with the product, then it may, in
lieu of accepting an offer pursuant to subsection (d) of this section,
publish such standard as a proposed consumer product safety rule.

(d) (1) Except as provided by subsection (c¢), the Commission shall
aceept one, and may accept more than one, offer to develop a proposed
consumer product safety standard pursuant to the invitation prescribed
by subsection (b) (4) (B), if it determines that the offeror is techni-
cally competent, is likely to develop an appropriate standard within the
period specified in the invitation under subsection (b), and will com-
ply with regulations of the Commission under paragraph (3) of this
subsection. The Commission shall publish in the Federal Register the
name and address of each person whose offer it accepts, and a sum-
marry of the terms of such offer as accepted.

(2) If an offer is accepted under this subsection, the Commission
may agree to contribute to the offeror’s cost in developing a proposed
consumer product safety standard, in any case in which the Commis-
sion determines that such contribution is likely to result in a more satis-
factory standard than would be developed without such contribution,
and that the offeror is financially responsible. Regulations of the Com-
mission shall set forth the items of cost in which it may participate, and
shall exclude any contribution to the acquisition of land or buildings.

. Payments under agreements entered into under this paragraph may be

made without regard to section 3648 of the Revised Statutes (31 U.S.C.
529).

(3) The Commission shall prescribe regulations governing the de-
velopment of proposed consumer product safety standards by persons
whose offers are accepted under paragraph (1). Such regulations shall
include requirements—

(A) that standards recommended for promulgation be suitable
for promulgation under this Act, be supported by test data or
such other documents or materials as the Commission may reason-
ably require to be developed, and (where appropriate). contain
suitable test methods for measurement of compliance with such
standards;

(B) for notice and opportunity by intervested persons (includ-
ing representatives of consumers and consumer organizations) to
participate in the development of such standards;

(C) for the maintenance of records, which shall be available to
the public, to disclose the course of the development. of standards
recommended for promulgation, the comments and other informa-
tion submitted by any person in connection with such develop-
ment (including dissenting views and comments and information
with respect to the need for such recommended standards), and
such other matters as may be relevant to the evaluation of such
recommended standards; and

(D) that the Commission and the Comptroller (General of the
United States, or any of their duly authorized representatives,
have 2ceess for the purpose of audit and examination to any books,
documents, papers, and records relevant to the development of
such recommended standards or to the expenditure of anv
contribution of the Commission for the development of such
standards.
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(e) (1) If the Connnission has published a notice of procet;n%n_lg 3{8’
provided by subsection (b) of this section and has not, wit unﬁ:i )
days after the date of publication of such notice, accepted an offer
to develop a proposed consumer product safety standard, the (,,omi
mission may develop a proposed consumer product safety rule and
publish such proposed rule. orosed cor

(2) If the Comnmission accepts an gﬁ‘er to develop a propose CO}M-
sumer product safety stundard, the Commission may not, (hmng.f e
development period (specified in paragraph (3)) for such smnd'affiv%

(A) -publish a proposed rule izpphcab]e to the same risk 0
injury associated with such product, or ) L

(B) develop proposals for such standard or contract W;_th thirc
parties for such development, unless the Commission determines
that no offeror whose offer was accepted is making satisfactory
progress in the development of such standard. o

In any case in which the sole offeror whose offer is accepted under
subsection () (1) of this section is the manufacturer, dlstr;butop, or
retailer of a consumer product proposed to be regulated by the con-
snmer product safety standard, the Commission may independently
proceed to develop proposals for such standard during the develop-
ment period. /f the Commission accepls one or more offers to de?;e{()yg
a proposed consumer product safety standard and the Commission
determines that the standard developed by each offeror whose offer
for the development of such standard was accepted is not satisfactory,
the Commission may develop proposals for such standard or contract
with third parties for such development. .

(2) For purposes of paragraph (2), the development period for
any standard is a period (A) beginning on the date on which the
Commission first accepts an offer under subsection (d) (1) for the
development of a proposed standard, and (B) ending on the earlicr
of— ' ’

(i) the end of the period specified in the notice of proceedmg
(except that the period specified in the notice may be e}gten(“ted
if good cause is shown and the reasons for such extension are

ublished in the Federal Register), or ]

(ii) the date on which it cTetermmqs (in accordance with suvl}
procedures as it may be rule prescribe) that no offeror whose
offer was accepted is able and willing to continue satisfactorily
the development of the proposed standard which was the subject
of the offer, or

(iii) the date on which an offeror whose offer was accepted sub-
mits such a recommended standard to the Commission.

(f) [Not more than 210 days after its publication of a notice of pro-

~ ceeding pursuant to subsection (b)J (which time may be extended by
the Commission by a notice published in the Federal Register stating
good cause therefor), the Commission shall publish_in” the Federal
Register a notice withdrawing such notice of proceeding or publish a
proposed rule which either proposes a produet safety standard apph-
cable to anv consumer product subject to such notice, or proposes
to declare any such subject product a banned hazardous consuner

product.
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JUDICIAL REVIEW OF CONSUMER PRODUCT SAFETY RULES

Ske. 11, (a) Not later than 60 days after a consumer product safety
rule is promulgated by the Commission, any person adversely affected
by such rule, or any consumer or consumer organization, may file a
petition with the United States court of appeals for the District of
Columbia or for the circuit in which such person, consumer, or organi-
zation resides or has his principal place of business for judicial review
of such rule. Copies of the petition chall be forthwith transmitted by
the clerk of the court to the Commission or other officer designated
by it for that purpose [and to the Attorney General]. The Commission
shall [transmit to the Attorney General, who shall file in the court,}
file in the court the record of the proceedings on which the Commission
based its rule. as provided in section 2112 of title 28 of the United
States Code. For purposes of this section, the term “record” means
such consumer product safety rule: any notice or proposal published
pursnant to section 7, 8, or 9; the transcript required by section
O(a) (2) of any oral presentation ; any written submission of interested
parties; and any other information which the Commission considers
relevant to such rule.

NOTIFICATION AND REPAIR, REPLACEMENT, OR REFUND

Sec. 15. (a) For purposes of this section, the term “substantial
product hazard”™ means—

(1) a failure to comply with an applicable consumer product
safety rule which creates a substantial risk of injury to the public,
or

(2) a product defect which (because of the pattern of defect,
the number of defective products distributed in commerce, the
severity of the risk, or otherwise) creates a substantial rigk of
injury to the public.

(b) Every manufacturer of a consumer product distributed in com-
merce, and every distributor and retailer of such product, who obtains
information which reasonably supports the conclusion that such
product—

l(1) fails to comply with an applicable consumer product safety
rule; or

(2) contains a defect which could create a substantial product
hazard described in subsection {a) (2),

shall immediately inform the Commission of such failure to comply or
of such defect. unless such manufacturer, distributor, or retailer has
actual knowlege that the Commission has been adequately informed of
such defect or failure to comply.

(¢) If the Commission determines (after affording interested per-
sons, including consumers and consumer organizations, an opportunity
for a hearing in accordance with subsection (f) of this section) that a
product distributed in commerce preseants a substantial product hazard
and that notification is required in order to adequately protect the
public from such substantial product hazard, the Commission may
order the mannfacturer or any distributor or retailer of the product
to take any one or more of the following actions:
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(1) To give public notice of the defect or failure to comply.

(2) To mail notice to each person who is a manufacturer, dis-
tributor, or retailer of such product.

(3) Tomail notice to every person to whom the person required
to give notice knows such product was delivered or sold.

Any such order shall specify the form and content of any notice
required to be given under such order.

(d) If the Commission determines (after affording interested par-
ties, including consumers and consuner organizations, an opportunity
for a hearing in accordance with subsection (f)) that a product dis-
tributed in commerce presents a substantial product hazard and that
action under this subsection is in the public intevest, it may order the
manufacturer or any distributor or retailer of such product to take
whichever of the following actions the person to whom the order is
directed elects:

(1) To bring such product into conformity with the require-
ments of the applicable consumer product safety rule or to repair
the defect in such produect.

(2) To replace such product with a like or equivalent product
which complies with the applicable consumer product safety rule
or which does not contain the defect.

(3) To refund the purchase price of such produet (less a rea-
sonable allowance for use, if such product has been in the posses-
sion of a consumer for one year or more (A) at the time of publie
notice under subsection (¢), or (B) at the time the consumer
receives actnal notice of the defect or noncompliance, whichever
first occurs).

An order under this subsection may also require the person to whom
it applies to submit a plan, satisfactory to the Commission, for taking

action under whichever of the preceding paragraphs of this subsection -

under which such person has elected to act. The Commission shall
specify in the order the persons to whom refunds must be made if the
person to whom the order is directed elects to take the action described
in parageaph (3). If an order under this subsection is directed to more
than one person, the Commission shall specify which person has the
election under this subsection. An order under this subsection may pro-
hibit the person to whom it applies from manufacturing for sale. offer-
ing for sale, distributing in commerce, or importing into the United
States (or from doing any combination of such actions) the product
with respect to which the order was issued. ,

(e) (1) No charge shall be made to any person (other than a manu-
facturer, distributor, or retailer) who avails himself of any remedy
provided under an order issued under subsection (d), and the person
subject to the order shall reimburse each person (other than a manu-
facturer. distributor. or retailer) who is entitled to such a remedy for
any reasonable and foreseeable expenses incurred by such person in
availing himself of such remedy. '

(2) An order issued under subsection (¢) or (d) with respect to a
product may require any person who is a manufacturer, distributor, or
retailer of the product to reimburse any other person who is a manu-
facturer, distributor, or retailer of such product for such other person’s
expenses in connection with carrying out the order, if the Commission
determines such reimbursement to be in the public interest.
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(f) An order under subsection (¢) or (d) may be issued only after
an opportunity for a hearing in accordance with section 554 of title 5,
United States Code, except that, if the Commission determines that
any person who wishes to participate in such hearing is a part of a class
of participants who share an identity of interest, the Commission may
limit such person’s participation in such hearing to participation
through a single representative designated by such class (or by the
Commission if such class fails to designate such a representative).

* % * sk £ #* 5

Sec. 19. (a) It shall be unlawful for any person to—

(1) manufacture for sale, offer for sale, distribute in commerce,
ortupport 1fnto t;]:ge Um}t;ed Statesi any consumer product which is
not in conformity with an applicable cons

_ standard under this Act; PP wmer product sufety

(2) manufacture for sale, offer for sale, distribute in commerce,
or mgort into the United States any consumer product which has
lfgtn eclared a banned hazardous product by a rule under this

( é) fail or refuse to permit access to or copying of records, or
fail or refuse to establg‘sg or maintain records, or fgail or refuse to
make reports or provide information, or fail or refuse to permit
entry or inspection, as required under this Act or rule thereunder;

43 fail to furnish information required by section 15(b) ;

@ 5( fiui.to cgomplir‘ glth' an orde(ri issued under section 15 (¢) or
relating to notification, [and} to repai
refund, and to {roigébited aets’);[ 1 pair, replacement, and
(6) fail to furnish a certificate required by section 14 or issue a
false certificate if such person in the exercise of due care has reason
to know that such certificate is false or misleading in any material
respect; or to fail to comply with any rule under section 14(c)
(regza)tnfxg 1;0 labeling) ; [or,
i ail to comply with any rule und i -
ing (o stockpiling) [:?r] o y under section 8(d} (2) (relat
(8) fail to comply with any rule under section 13 (relating to
prior notice and desoription of new consumer products) ; or
(9) fail to comply with any rule under section 27 (e) (relating
to provision of performance and technical data).
* * * * ® * *

CIVIL PENALTIES

Sec. 20. (a2) (1) Any person who knowingly violates secti

this Act shall be subject to a civil penalty not{g tz exceed $2,0§)t(;0f%rlzaglf
such violation. Subject to para%mph (2), a violation of section 19(a)
(1), (2), (4), (5), (8), [or] (7), (8), or (9) shall constitute a sepa-
rate offense with respect to each consumer product involved, except
that the maximum civil penalty shall not exceed $500,000 for’any re-
lated series of violations. A violation of section 19(a’) (3) shall con-
stitute a separate violation with respect to each failure or refusal to
allow or perform an act reguired thereby; and, if such violation is a
i{f)fxﬁrs;m;lg onte,t ﬁagizhday of such Viol?tion shall constitute a separate

, except that the maximum civil penalty 5

000 for any related series of violations. penalty shall not exceed $500,-
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(2) The second sentence of paragraph (1) of this subsection shall
not apply to violations of paragraph (1) or (2) of section 19(a)—
(A) if the person who violated such paragraphs is not the manu-
facturer or private labeler or a distributor of the products in-
volved, and
(B) if such person did not have either (i) actual knowledge
that his distribution or sale of the product violated such para-
graphs or (ii) notice from the Commission that such distribution
or sale would be a violation of such paragraphs.
* * * * w * .

INJUNCTIVE ENFORCEMENT AND SEIZURE

Skc. 22. (a) [The United States district courts shall have jurisdic-
tion to restrain any violation of section 19, or to restrain any person
from distributing in commerce a produet which does not comply with
a consumer product safety rule, or both.J 7'ke United States district
courts shall have jurisdiction to take the following action:

(1) Restrain any violation of section 19.

(2) Restrain any person from manufacturing for sale, offering
for sale, distributing in_convmerce, or importing into the United
Sm;es a product in violation of an order in effect under section
15(d).

(3) Restrain any person from distributing in commerce a prod-
wct which does not comply with a consumer product safety rule.
Such actions may be brought by the Commission [(with the con-
currence of the Attorney General)J or by the Attorney General
in any United States district court for a district wherein any
act, omission, or transaction constituting the violation oceurred,
or in such court for the district wherein the defendant is found
or transacts business. In any action under this section process may
be served on a defendant in any other district in which the de-
fendant resides or may be found. )

[(b) Any consumer product which fails to conform to an applicable
consumer product safety rule when introduced into or while in ecom-
merce or while held for sale after shipment in commerce shall be
liable to be proceeded against on libel of information and condemned
in any United States district court within the jurisdiction of which
such consumer product is found.]

(b) Any consumer product—

(1) which fails to conform with an applicable consumer prod-
uct safety rule, or

(2) the manufacture for sale, offering for sale, distribution in
‘commerce, or the importation into the United States of which
has been prohibited by an order in effect under section 15 (d),

when introduced into or while in commerce or while held for sale after
shipment in commerce shall be liable to be proceeded against on libel
of information and condemned in any United States district court
within the jurisdiction of which such consumer product is found.

" Proceedings in cases instituted under the authority of this subsection
shall conform as nearly as possible to proceedings in rem in admiralty.
Whenever such proceedings involving substantially similar consumer
products are pending in courts of two or more judicial districts they
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shall be consolidated for trial by order of any such court upon appli-
cation reasonably made by any party in interest upon notice to all
other parties in interest.

EFFECT ON STATE STANDARDS

Sec. 26. (a) Whenever a consumner product safety standard under
this Act is i effect and applies to a risk of injury associated with a
consumer product, no State or political subdivision of a State shall
have any authority either to establish or to continue in effect any pro-
vision of a safety standard or regulation which prescribes any re-
(jnirements as to the performance, composition, contents, design, finish,
construction, packaging, or labeling of such product which are de-
signed to deal with the same risk of injury associated with such
consumer product, unless such requirements are identical to the re-
quirements of the Federal standard.

_L(b) Nothing in this section shall be constined to prevent the
Federal Governiment or the govermment of any State or political sub-
division thereof from cstablishing a safety requirement applicable
to a consumer product for its own use if such requirement imposes a
Ligher standard of performance than that required to comply with
the otherwise applicable Federal standard.}

(h) Subsection (a) of this section does not prevent the Federal gov-
ernment or the government of any State or political subdivision of a
Ntate from establishing or continuing in effect a safety réquirement
applicable to a consumer product for its own use which requircment
is designed to protect against a risk of injury associated with the
product and falol’r,z‘cfz, is not identical to the consumer product safety
standard applicable to the product under this Act if the Federal, State
or political subdivision requirement provides a higher degree of g;roj
g:i*%j; ;rom such risk of injury than the standard applicable under
his Act.

(e) Upon application of a State or political subdivision [thereof]
of a State, the Commission may by rule, after notice and opportunity
for oral presentation of views, exempt from the provisions of sub-
section (a) (under such conditions as it may impose) a proposed
safety standard or regulation which ¢s described in such application
[, where the proposed standard or regulation (1) imposes a higher
level of performance than the Federal standard, (2) is required by
compelling local conditions, and (8) does not unduly burden interstate
commerce.} and which is designed to protect against a risk of injury
associated with a consumer product subject to o consumer product
safety standard under this Act if the State or political subdivision
stundard or regulation (1) provides a significantly higher degree of
protection from such risk of injury than the consumer product safety
standard under this Act, and (2) does not unduly burden interstate
commerce. In determining the effect of a State or political subdivision
requirement on inferstate commerce, the Commassion shall consider
and make appropriate findings on the technological and economic
feasibility complying with such requirement, the cost of complying
with such requirement, the geographic distribution of the consumer
product to which the requirement would apply, the probability of
other States or political subdivisions applying for an ememption under
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1 ; i ; tional
this subsection for a similar requirement, and the need for a na s
uniform requivement under this Act for such consumer product.

ADIDTIONAL FUNCTIONS OF COMMISSION

zc. 27. (a) The Commission may, by one or more of its members
orsby such (a,g::ents or agency as it may designate, conduct any hﬁar—
ing or other inguiry necessary or appropriate to its functions anywhere
in the United States. A Commissioner who participates in such a healg
ing or other inquiry shall not be disqualified solely by reason Offsui
participation from subsequently participating in a decision of the
Commission in the same matter. The Commission shall publish notice
of any proposed hearing in the Federal Register and shall afford 8
reasonable opportunity for interested persons to present relevant tes-
timony and data.

(b) The Commission shall also have the power— to sub

(1) to require, by special or general orders, any person to sub-
mit in writing such reports and answers to questions as the Com-
mission may prescribe; and such submission shall be made within
such reasonagle period and under oath or otherwise as the Com-
mission may determine;

(2) to administer oaths; ) . ¢ wit

(3) to require by subpena the attendance and testimony of wit-
nesses and the production of all documentary evidence relating
to the execution of its duties; o . be

(4) in any proceeding or investigation to order testimony to
taken by deposition before any person who is designated by the
Commission and has the power to administer oaths and, in such
instances, to compel testimony and the production of evidence in
the same manner as authorized under paragraph (3) in this sub-
section; . o .

(5) to pay witnesses the same fees and mileage as are paid in
like circumstances in the courts of the United States; )

(6) to accept gifts and voluntary and uncompensated services,
notwithstanding the provisions of section 3679 of the Revised
Statutes (31 U.S.C. 665(b) ) ; )

[(7) to initiate, prosecute, defend, or appeal any court action
in the name of the Commission for the purpose of enforcing the
laws subject to its jurisdiction, through its own legal representative
with the concurrence of the Attorney General or through the
Attorney General; and] '

N tc?r (A) initiate, prosecute, defend, or appeal (other than to
the United States Supreme Court), through its own legal repre-
sentative, any civil action in the name of ‘tke. Commission for the
purpose of enforcing the laws subject to its jurisdiction, and (B)
snitiate, prosecute, defend, or appeal any criminal action in the
name of the Commission for the purpose of enforcing the laws
subject to its jurisdiction, through its own legal representative
with the concurrence of the Attorney General or through the At-
torney General;

(8)y to Zease,’without regard to the Act of March 3, 1877 (40
U.8.0. 34), building or parts of buildings in the District of Co-
lumbia for the use of the Commission;
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(9) to pay travel and subsistence expenses incurred in connec-
tion with safety education seminars of the Cominission by par-
ticipants inthe seminars ; and :

83 (10) to delegate any of its functions or powers, other than
the power to tssue subpenas under paragraph (3), te any officer
or employee of the Commission. ‘

(¢) Any United States district court within the jurisdiction of
which any inquiry is carried on, may, upon petition by the Commis-
sion [with the concurrence of the Attorney General} or by the At-
torney (General, in case of refusal to obey a subpena or order of the
Commission issued under subsection (b) of this section, issue an order
requiring compliance therewith; and any failure to obey the order of
the court may be punished by the court as a contempt thereof.

* * # sk % # ]

COOPERATION WITH STATES AND WITH OTIIER FEDERAL AGENCIES

Sec. 29, (a) * * *

* * * ¥ * # k4

(e} The Commission may provide to another Federal agency or a
State or local authority engaged in actizvities vealting to health, safety,
or consumer protection, copies of any accident or investigation report
made under this Act by any officer, employee, or agent of the Commis-
sion ondy if (1) information which under section 6 (a) (2) is to be con-
sidered confidential is not included in any copy of any report provided
under this subsection; and (2} each Federal agency ond State and local
authority which receives under this subsection a copy of « report pro-
vides assurances satisfactory to the Comanission that the ideniity of any
injured person and any person who treated an injured person will not,
without the consent of the person identified, be included in—

(A) any copy of any such report, or

(B) any information contained in any such repori,
which the agency or authority makes available to any member of the
public. No Federal agency or State or local authority may disclose
to any member of the public any information contained in a report
received by the agency or authority under this subsection unless with
respect to such information the Commission has complied with the
applicable requirements of section 6(b). '

TRANSFERS OF FUNCTIONS

Skc. 30. (a) The functions of the Secretary of Health, Education,
and Welfare under the Federal Hazardous Substances Act (15 U.S.C:
1261 et seq.) and the Poison Prevention Packaging Act of 1970 are
transferred to the Commission. The functions Tof the Administrator
of the Environmental Protection Ageney and] of the Secretary of
Health, Education, and Welfare under the [Acts amended by subsec-
tions (b) through (f) of section 7 of the Poison Prevention Packag-
ing Act of 19700 Federal Food, Drug, and Cosmetic Act (15 US.C.
301 et seq.), to the extent such functions relate to the Administration
and enforcement of the Poison Prevention Packaging Act of 1970, are
transferred to the Commission. ' o
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[(d) A risk of injury which is associated with consumer products
and which could be eliminated or reduced to a sufficient extent by action
taken under the Federal Hazardous Substances Act, the Poison Pre-
vention Packaging Act of 1970, or the Flammable Fabrics Act may be
regulated by the Commission only in accordance with the provisions
of those Acts.] .

(d) Inthe case of arisk of injury—

(1) which is associated with a consumer product, and
(2) whichmay be regulated under—
(A) this Act,and

‘B the Federal Hazardous Substances Act, the Poison
Pirevention Packaging Act of 1970, or the Flammable Fabrios
Aet, : -

the Commission may take action under this Act to regulate such
risk of injury only if the Commission, by order published in the
Federal Reoister, finds that it is in the public interest to regulate
such risk of injury under this Act. :

AUTHORIZATION OF APPROPRIATIONS

Sgc. 22, (a) There are [hereby] authorized to be appropriated
for the [purposed purposes of carrying out the provisions of this Act
(other than the provisions of section 27(h) which authorize the
planning and construction of research, development. and testing
tacilities)[,J and for the purpose of carrying out ‘the functions,
powers, and duties transferred to the Commission under section 30,
not to exceed— , : ) ‘ B

[(1) $55,000,000 for the fiscal year ending June 30, 197 ;’%;
[(2) $59,000,000 for the fiscal year ending J une‘30, 19&%: and
[(3) $64,000,000 for the fiscal year ending, June 30, 1975.1
(1) '$61.000,000 for the fiscal year ending June 30, 1976;
(2) $15000,000 for the period beginning July 1, 1976, and end-
ing September 30,1976 ; : ' -
‘%3) @6’0,00&,0063 for the: fiscal year ending ;S’eptembmé 30, 19773

an(4) 968,000,000 for the fiscal year ending Septemberé’(); 1978.

Porson PrevextioN Packacine Act oF 1970

. . * * * [ ] L]

Skc. 2. For the purpose of this Act— ‘

?ﬁj The term ESegl;etary” means the Secretary of Health, Educa-
tion, and Welfare. . .

(2) The term “household substance” means any substance which is
customarily produced or distributed for sale for consumption or use,
or customarily stored, by individuals in or about the household and
which is—- ‘ ] ) )
(A) a hazardous substance as that term is defined in section
2(f) of the Federal Hazardous Substances Act (15 U.S8.C. 1261
(£)); : S

[(B) a pesticide as that term is defined in section 2a of the Fed-
erag(hl)seclt)icide, Fungicide, and Rodenticide Act (7 U.3.C. 135

(a));1

43

[{C)] (B) a food, drug, or cosmetic as those terms are defined
in section 201 of the Federal Food, Drug, and Cosmnetic Act (21
U.S.C.321) ;0r
[(D)] (C) asubstance intended for use as a fuel when stored in
a portable container and used in the heating, cooking, or refrigera-
tion system of a house.
. - - - L 3 L] €

Src. 8. [Whenever} (a) Ewocept as provided in subsections (b) end
(¢}, whenever a standard established by the Secretary under this Act
applicable to a household substance is in effect, no State or political
subdivision thereof shall have any authority either to establish or con-
tinue in effect, with respect to such household substance, any standard
for special packaging (and any exemption therefrom and requirement
related thereto) which is not identical to the standard established
under section 3 {(and any exemption therefrom and requirement related
thereto) of this Act. , g ‘ o

(b) The Federal Government and the government of any State or
political subdivision of a State inay establish and continue in effect,
with respect to ¢ household subsiance for its own wuse, a standard for
speciul packaging or related requivement which is designed to pro-
tect against @ visk of illness or injury with respect to which a standard
for special packaging or velated requirement s in effect under this
Act and 1which is not identical to such standard or requirement if the
Federal, State, or political subdivision stendard or requirement pro-
vides a higher degree of protection from such risk of illness or injury
than the standard or requirement in effect under this Act.

(e) (1) Upon application of a State or political subdivision of a
State, the Comanission may, by requlation promulgated in accordance
with paragraph (2), exempt from subsection {(a), under such condi-
tions as may be prescribed in such regulation, a standard for special
packaging or related requirement of such State or political subdivi-
sion applicable to a household substance subject to a standard or re-
quirement in effect under this Actif— o

" (A) compliance with the standard. or requirement awould not

cause the household substasice to be.in violation of the standard
or requirement in effect under this Act, and
(B) the State or political subdivision standard or require-
ment (i) provides a significontly higher degree of protection
from the risk of illness or injury with respect to which the
Federal standard or requirement 28 in effect, and (&) does not
unduly burden interstate commerce.
In determaning the effect of a State or political subdivision standard
or requirement on interstate commerce the Commission shall consid-
er and make appropriate findings on the technological and economic
feasibility of complying with such standord or requirement, the cost
of complying with such standard or requirement the graphic dis-
tribution of the household substamce to which the standard or re-
quirement would_apply, the probability of other States or_political
subdivisions applying for an exemption under this subsection for a
similar sz&amécwf or requirement, end the need for a national, wraform
standard or requirement under this Act for such household substance.
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(2) A regulation under paragraph (1) granting an exempiion for
a standard or requirement of a State or political subdivision of «
State may be promulgated by the Comanission only after it has pro-
wided in accordance with section 553(b) of title 5, United States
Code, notice with respect to the promulgation of the regulation and
has provided opportunity for the oral presentation of wiews respect-
ing its promulgation. ‘ ;

% * *® ® % * *

(¢) (1) Upon application of a State or political subdivision of a
State, the Commission may, by regulation g)romngated in accordance
with paragraph (2), ewempt from subsection (@), under such condi-
tions as may be prescribed in such regulation, a flammability standard
or other regulation of such State or political subdivision applicable to
a fabric, related material, or product subject to a standard or other
regulation in effect under this Aot if—

A) compliance with the requirement would not cause the
fabric, related_material, or product to be in violation of the
standard or other regulation in effect under this Act, and

(B) the State or political subdivision standard or other regula-
tion (i) provides a significantly higher degree of protection from
the riste of occurrence of fire with respect to which the Federal
standard or other regulation is in effect, and (i) does not wnduly
burden interstate commenrce. . o i

In determining the effect of a State or political subdivision fammabil-
ity standard or other regulation on interstate commerce the Commyis-
sion shall consider and make appropriate findings on the technological
and. economic feasibility of complying with such fRammability stand-
ard or other regulation, the cost of complying with such flammabil-
ity standard or other regulation, the geographic distribution of the
jabric, related material, or product to which the flammability standard
or other regulation would apply, the probability of other States or
political subdivisions applying for an exemption under this subsection
for a similar flammability standard or other requlation, and the need
tor @ national, uniform flammability standard or other regulation
under this Act for such fabric, related material, or product.

Frammapre Faprics Acr
. e e w o wmw *
- [erEEMPTION

[Szc. 16, This Act is intended tok.supérsegle any law of any State or
political subdivision thereof inconsistent with its provisions.}

© . PREEMPTION

Sec. 16, (@) Except-as provided in subsections (b) and (c), when-
ever o flammability standard or ather regulation for a fabric, related
material, or product s in effect under this Act, no State or political
subdivision of a State may establish or continue in effect a flammabil-
ity standard or other regulation for such fabric, velated material, or
product if the stondard or other regulation is designed to protect the
public against the same risk of ocourrence o f fire with respect to which
the standard or other requlation wnder this Act is in effect unless the
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State or political subdivision standard, or other regulation is identical
to the Federal standard or other regulation.

(b)Y The Federal Government and the government of any State or
political subdivision of o State may establish and continue in effect o
Rammability standard or other regqulation applicable to a fabric, re-
lated material, or product for its own use which standard or other
requlation is designed to protect aguinst a risk of eccurrence of fire
with respect to which a flammability standard or other regulation is
in effect under this Act and which is not identical to such standard or
other regulation if the Federal, State, or political subdivision standard
or other regulation provides a higher degree of protection from such
risk of cccurrence of fire than the standard or other regulation in effect
under this Act, »

(2) A regulation wnder paragraph (1) granting an exemption for
a flammability standard or other regulation of a Staate or political
subdivision of a State may be promulgated by the Commission only
after it has provided in accordance with section 553(b) of title b,
United States Code, notice with respect to the promulgation of the
regulation and has provided opportunity for the oral presentation
of views respecting its promulgation. ‘

(d) For purposes of this section— ‘ '

(1) @ reference to a fammability standard or other regulation
for a fabrie, related matervial, or product in effect under this Act
includes a standard of fammability continued in effect by section
11 of the Act of December 14, 1967 (Public Law 90-189); and

(2) the term “Commnission” means the “Consumer Product
Safety Commission” '

* ® * * 2 o= -

THE FEDERAL ITAZARDOUS SUBSTANCES ACT

Section 1. This Act may be cited as the “Federal Hoazardous Sub-

Stances Act”.
DEFINITIONS

Sec. 2. For the purposes of this Act—
( a) * ** :
® *® = * * * ®

(£) The term “hazardons substance” means:

1. (A) Any substance or mixture of substances which (i) is
toxie, (ii) is corrosive, (iii) is an irritant, (iv) is a strong sensi-
tizer, (v) is flammable or combustible, or (vi) generates pressure
through decomposition, heat, or other means, if such substance or
mixture of substances may cause substantial personal injury or
substantial illness during or as a proximate result of any custom-
ary or reasonably foreseeable handling or use, including reason-
ably foreseeable ingestion by children.

(B) Any substancés which the Secretary by regulation finds,
pursnant to the provisions of section 3(a), meet the requirements
of subparagraph 1 (A} of this paragraph. AR

(C) Any radioactive substance, if, with respect to such sub-
stance as used in a particular class of article or as packaged, the
Secretary determines by regulation that the substance is suf-
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ficiently hazardous to require labeling in accordance with this
Act in order to protect the public health.

(D) Any toy or other article intended for use by children which
the Secretary by regulation determines, in accordance with section
3(e) of this Act, presents an electrical, mechanical, or thermal
hazard.

2. The term “hazardous substance” shall not apply to pesticides
subject to the Federal Insecticide, Fungicide, and Rodenticide
Act, nor to foods, drugs, and cosmetics subject to the Federal
Food, Drug, and Cosmetic Act, nor to substances intended for
use as fuels when stored in containers and used in the heating,
cooking, or refrigeration system of a house, and nor to tobacco
and tobacco products, but such term shall apply to any article
‘which is not itself a pesticide within the meaning of the Federal
Insecticide, Fungicide, and Rodenticide Act but which is a haz-
ardous substance within the meaning of subparagraph 1 of this
paragraph by reason of bearing or containing such an economic

H018011.

: 3. The term “hazardous substance” shall not include any source
material, special nuclear material, or byproduct material as de-
fined in the Atomic Energy Act of 1954, as amended, and regula-
tions issued pursuant thereto by the Atomic Energy Commission.
% * * L% & * *

EFFECT UPON FEDERAL AXD STATE LAW

Sec. 18. (a) Nothing in this Act shall be construed to modify or
affect the provisions of the Flammable Fabrics Act, as amended (15
T.8.C. 1191-1200), or any regulations promulgated thereunder; or of
chapter 39, title 18, United Stdtes Code, as amended (18 U.S.C. 831
et s¢q.), or any regulations promulgated thereunder, or under sections
204(a) (2) and 204(a) (3) of the Interstate Commerce Act, as amended
{(relating to the transportation of dangerous substances and explosives
by surface carriers) ; or of section 1716, title 18, United States Code,
or any regulations promulgated thercunder (relating to mailing of
dangercus substances) ; or of section 902 or regulations promulgated
under seetion 601 of the Federal Aviation Act of 1958 (relating to
transportation of dangerous substances and explosives in aircraft) ;
or of the Federal Food, Drug, and Cosmetic Act; or of the Publie
Health Service Act; or of the Federal Insecticide, Fungicide, and
Rodenticide Act; or of the Dangerous Drug Act for the District of
Columbia (70 Stat. 612), or the Act entitled “An Act to regnlate the
practice of pharmacy and the sale of poisons in the District of Colum-
bia, and for other purposes”, approved May 7, 1906 (34 Stat. 175),
as amended; or of any other Act of Congress, except as specified in
section 19,

L(b) It is hereby expressly declared that it is the intent of the
Congress to supersede any and all laws of the States and political sub-
divisions thereof insofar as they may now or hereafter provide for the
precautionary labeling of any substance or article intended or suitable
for household use (except for those substances defined in sections 2(f)
{2) and (8) of this Act) which differs from the requirements or exemp-
tions of this Aect or the regulations or interpretations promulgated
pursuant thereto. Any law, regulation, or ordinance purporting to
establish such a labeling requirement shall be null and void.}
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(0) (1) (A) Ewecept as provided in paragraphs (2) and (3), if
hazardous substance or its packaging is subject to a cautionary labeling
requirement under section 2(p) or 3(b) designed to protect aoainst
a visk of illness or injury associated with the substance, no State or
political subdivision of a State may establish or continue in effect a
cautionary labeling requirement applicable to such substance or pack-
aging and, designed to protect against the same risk of illnéss or
angury unles such cautionary Za&e%’ng requirement is identical to the
labeling requirement under scction 2(p) or 3(b).
(B) Except as provided in paragraphs (2) and (3), if under reg-
ulations of the Secretary promulgated under or for the enforcement
of section 2(q) a requirement is established to protect against a risk
of illness or injury associated with a hazardous substance, no State or
political subdivision of a State may establish or continue in effect a
requirement applicable to such substance and designed to protect
against the same risk of illness or injury unless such requirement s
identical to the Teguéﬂ”@ment established under such regqulations.
(2) The Federal Government and the government of any State or
political subdivision of a State may establish and continue in effect
@ vequirement applicable to a hazardous substance for its own use
(or to the packaging of such a sulistance) which requirement is de-
signed to protect against a risk of illness or ingury associated with such
substance and which is not identical to a requirement described in
paragraph (1) applicable to such substance (or packaging) and de-
signed to protect against the same risk of illness or in. fury of the
Federal, State, or political subdivision requirement provides a higher
degree of protection from such risk of iliness or injury thon the re-
quirement described in paragraph (1). ’
(8)(4) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accordance
with subparagraph (B), exzempt from paragraph (1), under swch
conditions as may be prescribed in such regulation, a requirement of
such State or political subdivision designed to protect against a risk
of dlness or tnjury associated with a hazardous substance ¢f—
(1) compliance with the requirement would not cause the haz-
ardous substance (or its packaging) to be in violation of the
applicable requirement described in paragraph (1), and
(22) the State or political subdivision requirement (I) provides
a significantly higher degree of protection from such rish of
tllness or injury than the requirement described in paragraph (1)
and (11} does not unduly burden interstate commerce. ’
In determining the effect of a State or political subdivision require-
ment on interstate commerce the Commission shall consider and make
appropriate findings on the technological and economic feasibility
of complying with such requirement, the cost of complying with such
requirement, the geographic distribution of the substance to which the
requirement would apply, the probability of other States or political
subdivision applying for an exemption under this paragraph for a
similay requirement, and the need for a national, uniform requirement
under this Act for such substance (orits packaging).

(B) A regulationunder subparagraph (4) granting an exemption
for a requirement of a State or political subdivision of a State may be
promulgated by the Commission only after it has provided in accord-
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ance with section 553(b) of title 5, United States Code, notice with
respect to the promulgation of the regulation and has provided oppor-
tunity for the oral presentotion of views respecting its promulgation.

(4) As used in this subsection, the term “Commission” means the
Consumer Product Safety Commission.

- » * * »* - *

CTITLE 18, UNITED STATES CODE
. . . . . . .
Part 1.—CRIMES
. . . . . . .
Chapter 51.—HOMICIDE
Chapter 51.—-HQMICIDE

§ 1114, Protection of officers and employees of the United States.

Whoever kills any judge of the United States, any United States
Attorney, any Assistant United States Attorney, or any United States
marshal or deputy marshal or person employed to assist such marshal
or deputy marshal, any officer or emplovee of the Federal Bureau of
Investigation of the Department of Justice, any officer or employee of
the Postal Service, any officer or employee of the secret service or of
the Drug Enforcement Administration, any officer or enlisted man of
the Coast Guard, any officer or employee of any United States penal
or correctional institution, any officer, employee or agent of the cus-
toms or of the internal revenue or any person assisting him in the ex-
ecution of his duties, any immigration officer, any officer or employee
of the Department of Agriculture or of the Department of the In-
terior designated by the Secretary of Agriculture or the Secretary
of the Interior to enforce any Act of Congress for the protection,
preservation, or restoration of game and other wild birds and animals,
any employee of the Department of Agriculture designated by the
Secretary of Agriculture to carry out any law or regulation, or to per-
form any function in connection with any Federal or State program
or any program of Puerto Rico, Guam, the Virgin Islands of the
United States, or the District of Columbia, for the control or eradica-
tion or prevention of the introduction or dissemination of animal dis-
eases, any officer or employee of the National Park Service, any officer
or.emplovee of, or assigned to duty, in the ficld service of the Bureau
of Land Management, any employee of the Bureau of Animal Indus-
try of the Department of Agriculture, or any officer or employee of
the Indian field service of the United States, or any officer or employee
of the National Aeronautics and Space Administration directed to
guard and protect property of the United States under the adminis-
tration and control of the National Aeronautics and Space Adminis
tration, any security officer of the Department of State or the Foreign
Service, or any officer or employee of the Department of Health, Edu-
cation, and Welfare, the Consumer Product Safety Comanission, or

49

of the Department of Labor assigned to perform investigative, inspec-

tion, or law enforcement functions, while engaged in the performance

of his official duties, or on account of the performance of his official

ggmigé 1shall be punished as provided under sections 1111 and 1112 of
is title. .

* % * * * * *




MINORITY VIEWS TO HLR. 6844 AMENDMENTS TO THE
CONSUMER PRODUCT SAFETY ACT

Although the bill, for the most part, clarifiés and perfects the Con-

sumer Product Safety Act, it does contain several provisions of ques-
tionable wisdom. - : Lo e T Ty .
. Section 11 of H.R. 6844 prohibits-the Commission from incorporat-
ing or referencing a sampling plan’in a'safety standard. Proponents
state that this amendment is necessary since, without it, the use of
sampling plans would allow a certain percentage of noncomplying
items to.be marketed. : A o

‘We believe that such a simplistic view fails to take into consideration
the problems and complexities of the manufacturing process. It is vir-
tually impossible to, produce a product which is totally in compliance
with a standard. The costs inherent in 100% testing are obvious. Fur-
ther, 1009 testing is.impossible when destructive testing is necessary.
If a manufacturer sets fire to or breaks every product he manufac-
tures, he will have none to sell. No matter how well a product is de-
signed, some noncomplying items will get into commerce occasionally.
This is true because a number eef,mriaah%es»‘ such as materials and work-
manship are not totally within the control of the manufacturer. Con-
sequently, unless the standard incorporates a sampling plan, & manu-
facturer can be assured that he is not necessarily in compliance with a
standard: The only unknown factor is if and when he will:-be caught.
Further, this provision raises the spectre of the Commission being-able
to- initiate an-actien against virtually any manufaeturer merely by
persistently searching until a nohcomplying item is found.+ = .= =~
- We fully concur with the sentiments-of the proponents of this provis
sion in. wishing to provide a safer marketplace for American con-
sumers. We believe, however, that this provision loses sight of the real
purpese of the Consumer Product Safety Commission..The Com-
mission was established not to guarantee consumers a perfectly safe
world, but to protect consumers against unreasonable risks of injury.
In the real world, where absolute perfection cannot be achieved, sam-
pling plans provide the best means of guaranteeing that the amount of
nonqg)z;rxplying, product reaching the marketplace is as small as
possible. - S

We are also concerned that the language “or other agency action”
be construed to prohibit the use of statistical samples in Commission
enforcement activity. We would reject such an interpretation, for it
could lead to most unfortunate results, including a merely cosmetic
enforcement of the Act and little more. If the government can prove
noncompliance with the standard merely by showing one failing prod-
uct, how will a remedy be fashioned? Without using a sampling plan
how will a seizure or injunction proceeding be conducted ? How will a
section 15 order be fashioned ? How will the amount of civil penalties
to be assessed be determined ? Without using sampling plans to deter-

(51)
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mine both compliance and the scope of noncompliance, the govern-
ment’s ability to prove technical violations of the Act has been en-
hanced but its ability to fashion meaningful remedial orders has been
considerably diminished. We do not believe that the public is well
served by such a result, nor do we believe that the committee could
have intended such a result.

Finally,Section 11 might be construed to prohibit the use of sampling
plans in standards promulgated under one of the other acts admin-
istered by the Commission. It is our understanding that such a result
is not intended.

Section 12 of the bill gives the Consumer Product Safety Commis-
sion authority to represent itself by its own attorneys in any civil pro-
ceeding except an appeal to the Supreme Court. We strongly oppose
this provision. The Department of Justice is the agency charged with
the responsibility of supervising federal litigation. It is the one agency
which, because of its broad overview of all federal litigation, can deter-
mine when an issue involving one agency will impact on others. By
vesting litigating authority in the various agencies it will be impossible
to avoid inconsistencies in the positions taken by the Federal govern-
ment and:incompatible -orrcbné)i(c):zing decisions on important Federal
issues: We believe that it is-vitally important that the positions to be
taken by a-single agency on a question of general concern to the Fed-
eral government and all of its agencies reflect the overall best in-

terests of the entire Federal government, and not just the interest of a-

particular agency in winning a particularcase. - = ..~ .
Further, no agency, including the Consumer Product Safety Com-
mission; can hope to duplicate the litigation expertise and experience of
the Department of Justice without a significant allocation of resources.
The Justice Department has established a national network of U.S.
Attorneys, all skilled litigators. It is illogical at best to unnecessarily
duplicate these existing resources without compelling reasons to do so.
In addition, the Commission has not been able to show a need for inde-
pendent litigating authority. To date, the Department of Justice has
not declined to bring any civil case referred to it by the Commission.
Finally, we are concerned that the inclusion of such a provision will
encourage other agencies to ask for similar authority. During the 93rd
Congress, the Federal Trade Commission was given authority to liti-
gate its own cases under certain conditions. The National Labor Rela-
tions Board and the Securities and Exchange Commission have simi-
lar authority. There is no reason why some agencies should have: this
authority and some should not. As pointed out above, we doubt the wis-
dom of vesting in the various regulatory agencies authority to bring

their own cases. However, we also believe that this question is too -

important to be addressed on a.piecemeal basis as this Committee is
apparently prone to do. This question should be resolved in compre-
hensive legislation rather than in the ad £oc fashion in which we have
addressed this issue in the past. « . I ‘ S
We also find troublesome séction 13 of H.R. 6844 which would amend
section 30(d) of the Consumer Product Saféty Act. At the present
time, section 30(d) states that if a risk of injury could be “eliminated
or reduced to a-sufficient extent” by action under:the Flammable Fab-
rics Act, the Federal Hazardous Substances Act or the Poison Preven-
tion Packaging Act (the transferred acts), then the Commission must

s R
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regulate under those acts rather than under the Consumer Product
Safety Act. H.R. 6844 would amend section 30(d) to allow the Com-
mission to use the Consumer Product Safety Act rather than the trans-
ferred acts if it determines that such action is in the public interest.

Whgn the Consumer Product Safety Commission was created, the
committee considered and rejected the notion of abolishing all the
transferred acts and allowing the Commission to regulate under only
the'Qonsumer Product Safety Act. Despite the committee’s conscious
decision to retain the transferred acts, this provision of H.R. 6844 will
allow the Commission to pick and choose the legislative scheme under
which it will regulate. We fear that such a provision may result in
a de facto repeal of the transferred acts by the Commission. The via-
bility of the transferred acts is a question which should be faced and
decided by this committee rather than delegating the decision to the
Commission through a provision such as that found in H.R. 6844.

Further, we fear that such a provision could result in unfairness to
those regulated by the Commission. A large body of law has been
developed under each of the transferred acts. Business, especially small
business, is aware of these requirements and can conduct its affairs in
accordance therewith. We take little solace in the requirement that the
Commission base its decision on a public interest determination, This
1s especially true since H.R. 6844 does not require the Commission to
solicit the views of the public or those being regulated when making
this public interest determination.

We are pleased that the committee has addressed the problem of
preemption. During hearings before the Subcommittee on Consumer
Protection and Finance, the inadequacies of the present preemption
provisions of the Federal Hazardous Substances Act and the Flam-
mable Fabrics Act were continually highlighted. We believe that the
language of preemption provisions of H.R. 6844 represents a good
effort to deal with this problem.

However, we do not believe that need has been shown to also amend
the preemption provisions of the Consumer Product Safety Act and
the Poison Prevention Packaging Act. The Consumer Product Safety
Act now states that state standard will not be granted an exemption
from the preemption provisions unless it can show that its standard
offers a higher level of performance, is required by compelling local
conditions and does not unduly burden interstate commerce. This lan-
guage was carefully considered during the Committee’s deliberation on
the Consumer Product Safety Act 8 years ago. The provision has never
been used. There is little logic in amending a provision before we have
an opportunity to determine whether or not it 1s workable.

. The Poison Prevention Packaging Act provides for total preemp-
tion. During the hearings we heard no suggestions that the preemption
provisions of this Act should be amended. Since no need to legislate has
been shown, we believe that the amendment to the Poison Prevntion
Packaging Act is not warranted.

Samurr L. DeviNE.
James T. BroyHILL.
James F. HasTings.
James M. Corrixns.
Joun Y. McCorristER.
Normawn F. LeNT.



941H CoNcrEsS | HOUSE OF REPRESENTATIVES REePORT
2d Session No. 94-1032

CONSUMER PRODUCT SAFETY COMMISSION IMPROVE-
MENTS ACT OF 1976

APRIL 8, 1976.—Ordered to be printed

Mr. Stageers, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S. 644]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 644) to amend
the Consumer Product Safety Act to improve the Consumer Product
Safety Commission, to authorize new appropriations, and for other
purposes, having met, after full and free conference, have agreed to
recommend and do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-

ment insert the following :
SHORT TITLE

Skc. 1. This Act may be cited as the “Consumer Product Safety
Commission Improvements Act of 1976”. '

AUTHORIZATION OF APPROPRIATIONS

Skc. 2. Section 32(a) of the Consumer Product Safety Act (15
U.8.C. 2081 (a)) is amended to read as follows :

“(a) There are authorized to be appropriated for the purpeses of
carrying out the provisions of this Act (other than the provisions of
section 27(h) which authorize the planning and construction of re-
search, development, and testing facilities) and for the purpose of .
carrying out the functions, powers, and duties transferred to the Com-
mission under section 30, not to exceed—

“(1) $51,000000 for the fiscal year ending June 30, 1976;

“(2) 314,000,000 for the period beginning July 1, 1976, and end-
ing September 30, 1976 ;

“(3) $60,000,000 for the fiscal year ending September 30, 1977 ;
a

“(4) $68,000,000 for the fiscal year ending September 30, 1978.”.
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LIMITATIONS ON JURISDIOTION

Sec. 3. (a) Section 2(2% of the Poison Prevention Packaging Act
of 1970 (156 U.S.C. 1471(2)) is amended by (1) striking out subpara-
graph (B), and (2) redesignating subparagraphs (C) and (D) as sub-
paragraphs (B) and (C), respectively.

(b) Sgctz'on 3(a) (1) (D) of the Consumer Product Safety Act (156
US.0. 2052(a) (1) (D)l) is amended by striking out “economic poi-
sons” and inserting in liew thereof *pesticides”.

(¢) Section 2(f)2 of the Federal Hazardous Substances Act (16
US.C. 1261(f) (,432) is amended by inserting immediately before “but
such term” the following : “nor to tobacco and tobacco products,”,

(d) Section 3(a)(I) gf the Consumer Product Safety Act (15 U.S8.C.
20562(a) (1)) is amended by (1) inserting “other” before “limitations”
in the last sentence, and (2) inserting before such sentence the follow-
ing : “Ewcept for the regulation under this Act of the Federal Hazard-
ous Substances Act of fireworks devices or any substance intended for
use as a@ component of any such decise, the Commission shall have no
authority under the functions transferred pursuant to section 30 o{
this Aot to requlate any product or article described in subparagrap.
(E) of this paragraph or described, without regard to quantity, in

~ section 845(a) (5) of title 18, United States Code.”.

(e) The Consumer Product Safety Commission shall make no ruling
or order that restricts the mamufacture or sale of fircarms, firearms
anmvmumition, or components of firearms ammunition, moMmg black
powder or gunpowder for firearms.

;j) T'he second sentence of section 30(a) of the Conswmer Product
Sea, eg, Act (16 U.8.C. 2079(a)) is amended by (1) striking out “of
the Administrator of the Environmental Protection Agency and”;

and (2) striking out “Acts amended by subsections (b) through (f)
of section 7 of the Poison Prevention Packaging Act of 1970” and in-
serting in liew thereof “Federal Food, Drug, and Cosmetic Act (16
U.8.0.301 et seq.).”

BUDGET AND EMPLOYEE PROVISIONS

Sko. 4. (a) Section 4(f) of the Consumer Product Sa.fet%eAct (15
U.8.0. 2053(F)) is amended by adding at the end thereof the follow-
ng new paragraph : '

“(3) Requests or estimates for reqular, supplemental, or deficiency
agrogﬂatz'ons on behalf of the Commission may not be submitted by
the Chairman without the prior approval of the Commission.”.

(b) Section 4(g) olf such Act (15 U.8.0. 2053(g)) i3 amended by
(1) striking out “full-time” in paragraph (2) and inserting in lieu
thereof “regular”, and (2) adding after such paragraph the following
new paragraphs :

“(3) In ac?clition to the number of positions authorized by section
5108(a) of title 5, United States Code, the Chairman, subject to the
approval of the Commission, and subject to the standards and proce-

ures prescribed by chapter 51 of title 5, United States Code, may place
a total of twelve positions in grades GS-16, GS8-17, and GS-18.

“(4) The appointment of any officer (other than & Commissioner)
or employee of the Commission shall not be subject, directly or in-
directly, to review or approval by any officer or entity within the Ex-
ecutive Office of the President.”.
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ACCOUNTABILITY

8rc. 5.(a) Section %ﬂw Consumer Product Safety Act (16 U.S.C.
2053) i amended by adding at the end the following new subsection:
“(2) Subsections (a) and -(h) of section 2680 of title 28, United
States Code, do not prohibit the bringing of a ciwil action on a claim
against the United States which—
“(1) is based wpon—

“(A) masrepresentation or deceit before January 1, 1978,

on the part of the Commission or any employee thereof, or
“(B) any ewercise or performance, or failure to ewercise
or perform, a discretionary function on the part of the Com-
mission or any employee thereof before January 1, 1978, which
exercise, performance, or failure was grossly negligent; and
“(2) i3 not made with respect to any agency action (as defined

in section 551(13) of title 5, United States Code).

In the case of a civil action on o claim based upon the exercise or per-
formance of, or failure to exercise or perform, a discretionary func-
tion, no judgment may be entered against the United States unless the
court in which such action was brought determines (based upon con-
sideration of oll the relevant circumstances, including the statutory
responsibility of the Commission and the public interest in encourag-
ing rather than inkibiting the ewercise of discretion) that such exer-
cise, performance, or failure to exercise or perform was unreasonable.”.

(i}) Section 32 of such Act (15 U.8.0. 2081) i3 amended by adding
at the end the following new subsection :

“(¢) No funds appropriated wrider subsection (a) may be used to
pay any claim described in section 4(2) whether pursuant to o judg-
ment of a court or under any award, compromise, or settlement o,g such
claim made under section 2672 of title 28, United States Code, or under
any other provision of law.”.

SAMPLING PLANS

Skc. 6. Section 7 (a) of the Consumer Product Safety Act (15 U.S.C.
2056 (a)) s amended by (1) inserting “(1)” immediately after “(a)”,
(2) redesignating paragraphs (1) end (2) as subparagraphs (A4)
and (B), respectively, and (3) adding at the end the following new
paragraph.: :

“(2) No consumer product safety standard promudgated under this
section shall require, incorporate, or re {e?’efnce any sampling plan. The
preceding sentence shall not apply with respect to any consumer. prod-
uct safety standard or other agency action of the Commission wnder
this Aot (A) applicable to a fabric, related material, or product which
is subject to a flammability standard or for which a Rammability
standand or other regulation may be promulgated under the Flom-
mable Fabrics Act, or (B) which is or may be applicable to glass

containers.”.
STANDARDS DEVELOPMENT

Skc. 7. (@) The last sentence of section 7(b) of the Consumer Prod-

‘uect Safety Act (16 U.S.C. 2056 (b)) i3 amended to read as follows:

“An invitation unlder paragraph (4)(B) shall specify the period of
time in which the offeror of an accepted offer is to develop the pro-
posed standard. The period specified shall be a period ending 150
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days after the date the M:,/fe?* 8 ewc%ea? unless the C ommission for good
cause finds (and includes such finding in the notice) that a different
period is appropriate.”’. )

(b) Section 7(e) (1) of such Act (156 U.S.C. 2056(e)(1)) is
amended to read as follows: : )

“(e) (1) If the Commission publishes a notice pursuant to subsec-
tion (b) to commence o proceeding for the development of a consumer
product safety standard for a consumer product and if—

“(A) the Commission does not, within 30 days after the date
of publication of such notice, accept an offer to develop such a
standard, or
“(B) the development period (specified in paragraph (3))
for such stardard ends,
the Commission may develop a proposed consumer product safety
rule respecting such product and publish such pro('oosed' rule.”.
(¢c) Section 7(f) of such Act (156 U.8.0. 2056(f)) is amended to
redd. as follows: . ) )

«(f) If the Commission publishes a notice pursuant to subsection
(b) to commence a proceeding for the development of a consumer
product safety standord and if— ) ) .

“(1) no offer to (Sefvelogf such a standard is submitted to, or, if
such an offer is submitted to the Commission, no suchs offer iz ac-
cepted by, the Commission within a period of 60 days from the
publieation of swuch motice (or within such longer period as the
Commission may prescribe by a notice published in the Federal
Register stating good eause therefor), the Commussion shall—

“(A) by netice published in the Federal Register terminate

the proceeding begun by the subsection (b) notice, or
“(B) develop proposals for a consumer product sofety
rule for a consumer product identified in the subsection (b)
notice and within a period of 150 days (or within such longer
period as the Commassion may prescribe by a notice published
in the Federal Register stating good cause therefor) from
the expiration of the 60-day (or longer) period— )
“(¢) by notice published in the Federal Re%zster termi-
nate the proceeding begun by the subsection (b) notice, or
“(i7) publish a proposed consumer product safety rule;
or
“(2) an offer to develop such a standard is submitted to and
accepted by the Commission within the 60-day (or longer) pqmt_;d,
then not later than 210 days (or such later time as the {ommassion
may prescribe by notice published in the Federal Register stating
good cause therefor) after the date of the acceptance of such offer
the Commission shall take the action described in clause (i) or

(#) of paragraph (1) (B).”.
‘ ADVANCE PAYMENTS; RENT

Szc. 8. (a) Section 7(d) (2) of the Consumer Product Safety Act
(15 U.8.C. 2056(d) (2)) is amended by adding at the end thereof the
following : “Payments under agreements entered into under this pora-
graph may be made without regard to section 3648 of the Revised
Statutes of the United States (31 U.5.C.529).”.
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(b) Section 27(b) of such Act (16 U.S.C. 2076(b) ) is amended by—
(1) striking out “and” at the end of paragraph (7), and
(2) redesignating paragraph (8) as paragraph 9; and insert-
ing after paragraph (7) the following new paragraph:
“(8) to lease buildings or parts of buildings n the District of
Columbia, without regard to the Act of March 3, 1877 (40 U.8.C.
34), for the use of the Comunission; and”. : :

CONBIDERATION OF THE NEEDS OF ELDERLY AND HANDICAPPED PERSONE

Skc. 9. Section 9(b) of the Consumer Product Safety Act (156 US.C.
2058(b) ) is amended by adding at the end the following new sentence :
“In the promulgation of such a rule the Comamission shall also con-
sider and take into account the special needs of elderly and handi-
capped persons to determine the extent to which such persons may be
adversely affected by such rule.”. ‘

ATTORNEYS AND EXPERT WITNESRES' FEES

Szc. 10. (a) Section 10(e) of the Consumer Product Safety Act (15
U.8.C. 2069(e) ) is umended by adding after paragraph (3) the follow-
ing new paragraph. ‘

“(4) In any action under this subsection the court may in the
interest of justice award the costs of suit, including reasonable at-
tong’ ees and reasonable expert witnesses’ fees. Attorneys’ fees
may be awarded against the United States (or any agency or official
? the United States) without regard to section 2412 of title 28, United

tates Code, or any other provision of law. For purposes of this
paragraph ond sections 11(c), 23(a), and 24, a reasonable attorney’s
fee is a fee (A) which is based upon (i) the actual time expended by
an attorney in providing advice and other legal services in conmection -
with representing a person in an action brought under this subsec-
tion, and (ét) such reasonable expenses ds may be incurred by the
attorney in the provision of such services, and (B) which is com-
puted at the rate prevailing for the provision of similar services with
respect to actions brought in the court which is awarding such fee.”.

b) Section 11(c) of such Act (15 U.8.C. 2060(c)) is amended
bZ inserting c;fter the first sentence the- {o%owing : “A court may in
the interest of justice include in such relief an awaord of the costs of
suit, including reasonable attorneys’ fees (determined in accordance
with section 10(e) (4)) and reasonable ewpert witnesses’ fees. Attor-
neys’ fees may be aqwarded against the United States (or any agency
or official of the United States) without regard to section 2412 of
title 28, United States Code, or any other provision of law.”,

(¢) Section 23(a) of such Act (15 U.S.C. 2072(a)) is amended (1)
by striking out “and shall” and inserting in lieu thereof “shall”, and
(2) by striking out “, and the cost of suit, including.a reasonable ai-
torney’s fee, z]? considered appropriate in the discretion of the court.”
and ingerting in liew thereof “, and may, if the court determines it
to be in the interest of justice, recover the costs of suit, including
reasonable attorneys’ fees (determined in accordance with section 10
() (42)% and reasonable expert witnesses’ fees.”.

(@) Section 24 of such Act (15 U.8.C. 2073) is amended by striking
out the last sentence and inserting in lieu thereof the following: “In
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any action under this section the court may in the interest-of justice
award the costs of suit, including reasonable attorneys’ fees (deter-
mined in accordance with section 10(e)(4)) and reasonable expert

witnesses’ fees.”.
CIVIL LITIGATION

Skc. 11 (a) The third sentence of section 11(a) of the Consumer
Product Safety Act (156 U.S.C. 2060(a)) is amended to read as fol-
lows : “The record of the proceedings on which the Commission based
its rule shall be filed in the court as proviedd for in section 2112 of
title 28, United States Code.”.

(b) The second sentence o£ section 22(a) of such Act (15 U.S.C.
2071(a)) is ammeded by striking out “(with the concurrence of the
Attorney General)” and inserting in liew thereof “(without regard
to section 27 (b) (7) (4))". )

(¢) Section 27(b) (7) of such Act' (15 U.S8.C. 2076(b)(7)) s
amended to read as follows:

“(7) to—

“(A) initiate, prosecute, defend, or appeal (other than to
the Commission in such civil action, and L
legal representative and in the name of the Commission, any
civil action if the Commission makes a written request to the
Attornel General for representation in such civil action and
the Attorney General does not within the 45-day period. be-
ginning on the date such request was made notify the Com-
mission in writing that the Attorney General will represent
the Commission in such civil action, and

“(B) initiate, prosecute, or appeal, through its own legal
representative, with the concurrence of the Attorney General
or through the Attorney General, any criminal action,

for the purpose of enforcing the laws subject to its jurisdiction,”.

(d) Section 27(c) of such Act (15 U.S8.0. 2076(c)) s amended by
striking out “with the concurrence of the Attorney General” and in-
serting in liew thereof “(subject to subsection (b)(7))”.

| SUBSTANTIAL PRODUCT HAZARD

Skc. 12. (a) (1) Section 15(d) of the Consumer Product Safety Act
(15 U.S.C. 2064(d)) is amended by adding at the end the following :
“An order under this subsection may prohibit the person to whom it
applies from manufacturing for sale, offering for sale, distributing
in, commerce, or invporting into the customs territory of the United
States (as defined in general headnote 2 to the Taryf Schedules of
the United States), or from doing any combination of such actions,
the product with respect to which the order was issued.”.

(2) Section 15 of such Act (15 U.S.C. 206}) is amended by adding
at the end thereof the following new subsection:

“(g) (1) If the Commission has initiated a proceeding under this
section for the issuance of an order under subsection (&) with respect
to a product which the Comumission has reason to believe presents a
substantial product hazard, the Commission (without regard to section
27(5) (7)) or the Attorney General may, in accordance with section
12(e) (1), apply to a district court of the United States for the issu-
ance of a preliminary. injunction to restrain the distribution in com-
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merce of such product pending the completion of such proceeding.
If such a preliminary injunction has been issued, the Commission (or
the Attorney General if the preliminary injunction was issued upon
an application of the Attorney General) may apply to the issuing
court for extensions of such preliminary injunction. \

“(2) Any preliminary injunction, and any extension of a prelimi-

" nary injunction, issued under this subsection with respect to a product -

shall be in effect for such period as the issuing court prescribes not to
exceed a period which extends beyond the thirtieth day from the date
of the issuance of the preliminary injunction (or, in the case of a
preliminary injunction which has been extended, the date of its ex-
tension) or the date of the completion or termination of the proceeding
under this section respecting such product, whichever date occurs first.

“(3) The amount in controversy requirement of section 1331 of title
28, United States Code, does not apply with respect to the jurisdiction
of a district court of the United States to issue or extend a preliminary
injunction under this subsection.”.

(b) Section 19(a)(5) of such Act (15 U.S.C. 2068(a) (5)) is
amended by (1) striking out “and to” and inserting in lieu thereof
“t0”, and (2) inserting “, and to prohibited acts” after “refund”.

(¢) Section 22 of such Act (15 U.8.C. 207 is amended by— _

(1) striking out in subsection (a) all that precedes the second
sentence of such subsection and inserting in liew thereof the
following : ,

“(a) The United States district courts shall have jurisdiction to
take the following action: '

“(1) Restrain any violation of section 19.

“(2) Restrain any person from manufacturing for sale, offering
for sale, distributing in commerce, or importing into the United
}S';c(z(tle)s a product in violation of an order in effect under section

“(3) Restrain any person from distributing in commerce a
product which does not comply with a consumer product safety
rule.” ; and

(2) striking out in subsection (b) all that precedes the second
sentence of such subsection and inserting in liew thereof the
following :

“(b) Any consumer product—

“(1) which fails to conform with an applicable consumer prod-
uct safety rule, or

“(2) the manufacture for sale, offering for sale, distribution in
commerce, or the importation into the United States of which has
been prohibited by an order in effect under section 15(d),

when introduced into or while in commerce or while held for sale after

shipment in commerce shall be liable to be proceeded against on libel

of information and condemmned in any district court of the United

}S’ng”with&n the jurisdiction of which such consumer product is
ound.”.

PROHIBITED ACTS AND ENFORCEMENT

Skc. 13. (a) Section 19(a) of the Consumer Product Safety Act (16
U.8.C.2068(a)) is amended by—

. (2) inserting “or fail or refuse to establish or maintain records,”

itmmediately after “copying of records,” in paragraph (3); and
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(2) striking out “or” at the end of paragraph (6), striking out
the period at the end of paragraph (7) and inserting in liew

thereof “; or”, and adding after paragraph (7) the following new

paragraphs:

“(8) fail to comply with any rule under section 13 (velat-
ng )to prior notice and description of new consumer prod-
ucts) ; or ‘

“(9) fail to comply with any rule wnder section 37 (e) (re-
lating to provision of performance and technical data).”.

(b) Section 20(a) (1) of such Act (156 U.S.C. 2069) is amended by
striking out “or (7)” and inserting in liew thereof “(7), (8), or (9)”.

CONGRESSIONAL REVIEW OF PROPOSED ADMINISTRATIVE ACTIONS OF
THE COMMISBION

Sec. 14. Sction 87 of the Consumer Product Safety Act (15 U.8.C.

2076) is amended by adding at the end thereof the following new sub-

section.;
“(B) (1) Ewxcept as provided in paragraph (2;;—
“(A) the Commission shall transmat to the Committee on
Commerce of the Senate and the Committee on Interstate

and Foreign Commerce of the House of Representatives each

consumer product safety rule proposed after the date of the
enactment of this subsection and each regulation proposed by
‘the Commission after such date under section 2 or 3 of the
Federal Hazardous Substances Act, section 3 of the Poison
Prevention Packaging Act of 1970, or section 4 of the Flam-
mable Fabrics Act; and

“(B) no consumer product safety rule and no regulation
under a section referred to in- subparagraph (A) may be
adopted by the Commission before the thirtieth day after the
date the proposed rule or regulation wpon which such rule or
mgul}(ftz}za) was based was tmmmittecgw pursuant to subpara-
grap .

“(2) Paragraph (1) does not apply with respect to a regulation
under section 2(q) of the Federal Hazardous Substances Act re-
specting a hazardous substance the distribution of which i3 found
under paragraph (2) of such section to present an imminent haz-
ard or a regulation under section 3(e) of such Act respecting a
toy or other article intended for use by children the distribution
of which is found under paragraph (2) of such section to present
an imminent hazard.”.

INPORMATION DISCLOSURE TO OTHER GOVERNMENTAL BODIER

Szc. 15. Section 29 of the Consumer Product Safety Act (156 U.S.C.
2078) is amended by adding ot the end thereof the following new
subsection; '

“(e) The Commission may provide to another Federal agency or
a State or local agency or authority engaged in activities relating to
health, safety, or consumer protection, copies of any accident or in-
vestigation report made under this Act by and officer, employee, or

ent of the Commission only if (1) information which under section
6(m) (2) is to be considered confidential is not included in any copy of
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such report which is provided under this subsection; and (2) each
Federal agency and State and local agency and authority which ig to
receive under this subsection a copy of such report ides assurances
satisfactory to the Commission that the identity of any injured person
and any person who treated an injured person will not, without the

. consent of the person identified, be included in—

« (Ag any copy of any such report, or

“(B) any information contained in any such report,

which the agency or authority makes available to any member of the
public. No Federal agency or State or local agency or authority may
disclose to the public any information contained in a report received
by the agency or euthority under this subsection unless with respect
to such information the Commission has complied with the applicable
requirements of section 6(b).".

JURIRDICTION UNDER CONSUMER PRODUCT SAFETY ACT

Skc. 16. Section 30(d) of the Consumer Product Safety Act (15
U.8.0. 2079(d)) is amended to read as follows: ‘

() A risk of injury which is associated with a consumer product
and which could be eliminated or reduced to a sufficient extent by
action under the Federal Hazardous Substances Act, the Poison Pre-
vention Packaging Act of 1970, or the Flammable Fabrics Act may
be regulated under this Act only if the Commission by rule finds that
it 48 in the public interest to regulate such risk of injury wnder this
Act. Such a rule shall identify the risk of injury dproposed to be
regulated wnder this Act shall be promulgated im accordance
with section 563 of title &, United States Code; except that the peried
to be provided by the Commission pursuant to subsection (c) of such
section for the submission of data, views, and arguments respecting
the rule shall not exceed thirty days from the date o f publication pur-
%’t, to subsection (b) of such section of a notice respecting the

EFFECT ON STATE LAW

Skc. 17. (@) Section 18(b) of the Federal Hazardows Substances
Act is amended to read as follows :

“(b) (1) (A) Ewcept as provided in paragraphs (2) and (3), a?’bf a
hazardous substance or its packaging is subject to a cauti label-
ing requirement under section 3(p) or 3 (b) designed to protect against
@ risk of illness or injury associated with the substance, no State or
political subdivision of a State may establish or continue in effect a
coutionary labeling requirement applicable to such substance or pack-
aging and designed to protect against the same risk of illness or
mgurg/ unless such cautionary labeling requirement is identical to the
labelung requirement under section 2(p) or 3(b). ) '

“(B) Ewcept as provided in paragraphs (2), (3), ond (422 if under
regulations of the Commission promulgated under or for the enforce-
ment of section 2(q) & requirement is established to protect against
a risk of illness or injury associated with a hazardous substance, no
State or political subdivision of a State establish or continue
in effect a requirement applicable to such substance and designed to
protect against the same risk of illness or injury unless such require-
ment is identical to the requirement established under such regulations.
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“ (93) The ng_e{’al Government and the government of any State or
political subdivision of a State may establish ond continue n effect a
requeirement applicable to a hazardous substance for its own use (or
to the paefcagz‘ng of such a substance) which requirement is designed
to protect against a risk of illness or injury associated with such, sub-
stance and which is not identical to a requirement described in para-
graph (1) applicable to such substance (or packaging) and designed
to protect against the same risk of illness or injury if the Federal, State,
or political subdivision requirement provides a higher degree of pro-
tection from such risk of illness or injury tham the requirement de-
seribed in paragraph (1).

“(3)(A4) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accordance
with subparagraph (B), exempt from paragraph (1), under such con-
ditions as may be preseribed in such regulation, any requirement of
such State or political subdivision designed to protect against a risk of
illness or wnjury associated with a hazardous substance if— )

“(¢) compliance with the requirement would not cause the haz-
ardous substance (or its packaging) to be in violation of the ap-
plicable requirement described in paragraph (1), and

“(it) the State or political subdivision requirement (1) provides
a significantly higher degree of protection from such ris of illness
or injury than the requirement described in paragraph (1), and
(11) does not unduly burden interstate commerce. '

In determining the burden, if any, of a State or political subdivision
requirement on interstate commerce the Commnission shall consider and
made appropriate (as determined by the Commission in its discretion)
findings on the technological and economic feasibility of complying
with such requirement, the cost of complying with such requirement,
the geographic distribution of the substance to which the requirement
would apply, the probability of other States or political subdivisions
applying for an exemption under this paragraph for a similar require-
ment, and the need for a national, uniform requirement under this Act
for such substance (or its packaging).

“(B) A regulation under subparagraph (A) granting an exemption
for a requirement of a State or political subdivision of a State may be
promulgated by the Commission only after it has provided, in accord-
ance with section 553(b) of title 5, United States Code, notice with
respect to the promulgation of the regulation and has provided oppor-
tunity for the oral presentation of views respecting its promulgation.

“(4) Paragraph (1)(B) does not prohibit a State or a political
subdivision. of a State from establishing or continuing in effect a
requirement which is designed to protect against a risk of illness or
ingury associated with fireworks devices or components thereof and
which provides a higher degree of protection from such risk of tllness
or injury than a requirement in effect under a regulation of the C'om-
massion deseribed in such paragraph. )

“(8) As used in this subsection, the term ‘Commission’ means the
Consumer Product Safety. Commission.”. )

(b) Section 16 of the Flammable Fabrics Act (15 U.8.C. 1203) is
omended to read as follows :
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“PREEMPTION

“Skc. 16. (a% Except as provided in subsections (b) and (c¢); when-
ever a flammability standard or other re}gulation for a fabric, related
material, or product is in effect under this Act, no State or political
subdivision of a State may establish or continue in effect @ ﬂfwmmbd;g
standard or other regqulation for such fabric, related material, or pr
uct if the standard or other regulation is designed to protect against
the same risk of occurrence of fire with respect to which the standard
or other regulation under this Act is in effect unless the State or politi-
eal subdivision standard or other regulation is identical to the Federal
standard or other regulation.

“(b) The F, edemlg Government and the government of any State or
political subdivision of a State may establish and continue in effect
flammability standard or other regulation ap}/zlz'cable to a fabric, re-
lated material, or product for its own use which standard or other reg-
ulation is designed to protect against a risk of occurrence of fire with
respect to which flammability standard or other regulation is in effect
under this Act and which is not identical to such standard or other
regulation if the Federal, State, or political subdivision standard or
other regulation provides a higher degree of protection from such risk
of occurrence of fire than the standard or other regulation in effect
wunder this Aect.

“(e) (1) Upon application of a State or political subdivision of a
State, the Commission may, by requlation ated, in accordance
with paragraph (2), exempt from subsection (a), under such condi-
tions as may be prescribed in such regulation, any flammability stend-
ard or other regulation of such State or political subdivision applicable
to a fabric, related material, or product subject to a standard or other
regqulation in effect under this Act,if— :

“(A) compliance with the State or political subdivision re-
quirement would not cause the fabric, related material, or prod-
uct to be in violation of the standard or other requlation in effect
under this Act, and o

“(B) the State or political subdivision standard or other regu-
lation (3) provides a significantly higher degree of protection
from. the risk of ovcurrence of fire with respect to which the Fed-
eral standard or other regulation. is in effect, and (i) does not
unduly burden interstate commerce. .

In determining the burden, if any, of a State or political subdivision

Rammability stendard or other regqulation on interstate commerce the
Comunission shall consider and make appropriate (as determined by
the Commission in its discretion) findings on the technological and
economic feasibility of complying with such fammability standard or
other regulation, the cost of complying with such Remmability stand-
ard or other regulation, the geographic distribution of the fabric, re-
lated material, or product to which the flammability standard or other
regulation would apply, the prebability of other States or political sub-
divisions applying for an exemption under this subsection for a similar
fammability standard or other regulation, and the need for a national,
uniform Aammability standard or other requlation under this Aet
for such fabric, related material, or product.
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“(2) A regulation under paragraph (1) granting an exemption for
a flammability standard or other regulation of a State or political
subdivision 01? a State may be promulgated by the Commission only
after it has provided, in accordance with section 563(b) of title &
United States Code, notice with respect to the promudgation of the
regulation and has provided opportunity for the oral presentation of
views respecting its promulgation. ‘

“(d) For purposes of this section—

“(1) a reference to a fammability standard or other regulation
for a fabric, related material, or product in effect under this Act
includes a standard of flammability continued in effect by section
11 of the Act of December 14, 1967 (Public Law 90-189) ; and

“(2) the term ‘Commission’ means the Consumer Product
Safety Commission.”. e ‘

(¢) Section 8 of the Poison Prevention Packaging Act of 1970 (15
UR8.0. 1476 is amended (1) by striking out “W henever” and insert-
ing in liew thereof “(a@) Except as provided in subsections (b) and (¢},
whenever”, and (2) by adding at the end thereof the follmm‘/rfg’ :

“(b) The Federal gowemmem and the government of any State or
political subdivision of a State may establish and continue in effect,
with respect to a household substance for its own use, a standard for
special packaging or related requirement which is destgned to protect
against a risk of tliness or injury with respect to which a standard for
special packaging or related requirement is in effect under this Act
and which is not identical to such standard or requirement if the Fed-
eral, State, or political subdivision standard or requirement provides
a Nigher degree of protection from such risk of illness or injury than
the standard or requirement in effect under this Act.

“(e) (1) Upon application of a State or political subdivision of a
State, the Commission may, by requlation promulgated in accordance
with paragraph (2), exempt from subsection (&), under such condi-
tions as may be prescribed in such regulation, any standard for special
packaging or related requirement of such State or political subdivi-
sion applicable to a household substance subject to a standard or re-
quirement in effect under this Act §f~ »

“(A) compliance with the State or political subdivision stand-
ard or requirement would 1ot couse the household substance to be
in violation of the standard or requirement in effect under this
Act, and

“(B) the State or political subdivision standard or require-
ment (i) provides a significantly higher degree of protection from
the risk of illness or ingury with respect to which the Federal
standard or requirement is in effect, and (i) does not unduly
burden interstate commerce.

In determining the burden, if any, of a State or political subdivision
standard or requirement on interstate commerce the Commission shall
consider and make appropriate (as determined by the Commission in
its discretion) findings on the technological and economic feasibility
of complying with such standard or requirement, the cost of comply-
ing with such standard or requirement, the geographic distribution of
the household substance to which the stanafgf*d or requirement would
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apply, the probability of other States or political subdivisions apply-
ing for an.exemption under this subsection for a similar standard or
requirement, and the need for a national, uniform standard or require-
ment under this Act for such household substance.

“(2) A regulation under paragraph (1) granting an exemption for
a standard or requirement of @ State or political subdivision of a State

- may be promulgated by the Commission only after it has provided, in

accordance with section 653(b) of title 5, United States Code, notice

with respect to the promudgation of the regulation and has provided

opporm,t’mity for the oral presentation of views respecting its promul-
ation. :

(d) Subsections (b) and (¢) of section 26 of the Consumer Product
Safety Act (15 U.8.C. 2075) are amended to read as follows:

“(b) Subsection (a) of this section does not prevent the Federal Gov-
ernment or the government of any State or political subdivision of a
State from establishing or continuing in effect a safety requirement
applicable to a consumer product for its own use which requirement is

esigned to protect against a risk of injury associated with the product
and which is not identical to the consumer product safety stamdard
applicable to the product under this Act if the Federal, State, or politi-
cal subdivision requirement provides a higher d;gree of protection
from such. visk of injury than the standard applicable under this Act.

“(¢) Upon application of & State or political subdivision of a State,
the Commission may by rule, after notice and opportunity for oral
presentation of views, ewempt from the provisions of subsection (a)
(under such conditions as it may impose in the rule) any proposed
safety standard or regqulation which is described in such application
and which is designed to protect against a risk of injury associated
with a consumer product subject to a consumer product safety standard
under this Act if the State or political subdivision standard or regula-
tion—

“(1) provides a significantly higher degree of protection from
such. risk of injury than the consumer product safety standard
wnder this Aot, and

“(2) does not unduly burden interstate commerce. :

In determining the burden, if any, of a State or political subdivision
standard or regulation on interstate commerce, the Commission shall
consider and make appropriate (as determined by the Commission in
its discretion) findings on the technological and economic feasibility
of complying with such. standard or regulation, the cost of complying
with such standard or regulation, the geographic distribution of the
consumer product to which the standard or regulation would apply,
the probability of other States or political subdivisions applying for
an evemption under this subsection for a similar standard or regula-
tion, and the need for a national, uniform standard under this Act for
such consumer product.”. : ’

TITLE 18 PROTECTION

Sxc. 18. Section 111}, of title 18, United States Code, is amended, by
inserting ©, the Consumer Product Safety Commission,” immediately
after “Department of Health, Education, and Welfare”.
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FLAMMABLE FABRICS ACT ADVISORY COMMITTEE

Skc. 19. Section 17 (a) of the Flammable Fabrics Act (15 U.S.C.
1204 (a)) is amended by inserting after the first sentence the following
new sentence: “The members of the Committee who are appointed to
represent manufacturers shall include representatives from (1) the
natural fiber producing industry, (2) the manmade fiber producing
industry, and (3) marasfacturers of fabrics, related material{:,r apparel,
or interior furnishings.”.

FLAMMABILITY STANDARDS AND REGULATIONS

8Sec. 20, '(a)cgl )y Subsection (@) of section } of the Flammable F abrics
Act (16 U.8.C. 1193(a)) is amended to read as follows:

“(d) Standards, regulations, and amendments to standards ond
regulations under this section shall be made in accordance with sec-
tion 553 of title 5, United States Code, except that interested persons
shall be given an opportunity for the oral presentation of data, views,
or arguments in addition to an opportunity to make written submis-
sions. A transcript shall be kept of any oral presentation.”.

(2) Subsection (e)(3) of section 4 of such Act is amended by add-
ing at the end thereof the following : “T he standard or regulation shall
not be affirmed unless the findings required by the first sentence of
subsection (b) are supported by substantial evidence on the record
taken as a whole. For purposes of this paragraph, the term ‘record’
means the standard or regulation, any notice published with respect
to the promulgation of such standard or regulation, the transcript
required by subsection (d) of any oral presentation, any written sub-
mission of interested parties, and any other information which the
Commission considers relevant to such standard or regulation.”. .

(b)Y The amendments made by subsection (&) shall apply with re-
spect to standards, regulations, and amendments to standards and reg-
ulations, under section } of the Flammable Fabrics Act the proceed-
ings for the promulgation of which were begun after the date of the
enactment of the Act.

And the House agree to the same.

HarLey O. STAGGERS,

LionerL VAN DEERLIN,

Bor EckuArDT,

Rarpa H. METCALFE,
Managers on the Part of the House.

WarreNn G. MaGNUSON,

JouN O. PasTORE,

Vaxce HarTKE,

PurLur A. Hagrr,

Frang E. Moss,

WenbeLL H. Forp,

Tep STEVENS,

Lowerr, WEICKER,

James L. BuckiLey,
Managers on the Part of the Senate.

&

%

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendment
of the House to the bill (S. 644) to amend the Consumer Product
Safety Act to improve the Consumer Product Safety Commission,
to authorize new appropriations, and for other purposes, submit the
following joint statement to the House and the Senate in explanation
of the effect of the action agreed upon by the managers and recom-
mended in the accompanying conference report :

The House amendment struck out all of the Senate bill after the
enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of
the House with an amendment which is.a substitute for the Senate
bill and the House amendment. The differences between the Senate
bill, the House amendment, and the substitute agreed to in eonference
are noted below, except for clerical corrections, conforming changes
made necessary by agreements reached by the conferees, and minor
drafting and clarifying changes.

AUTHORIZATION OF APPROPRIATIONS

Senate bill.—The Senate bill authorized to be appropriated $51 mil-
lion for the fiscal year ending June 30, 1976 ; $14 million for the tran-
sitional quarter ending September 30, 1976; and $55 million for the
fiscal year ending September 30, 1977. The Senate bill contained no
authorization for the fiscal year ending September 30, 1978.

House amendment.—The House amendment authorized $51 million
for the fiscal year ending June 30, 1976; $14 million for the transi-
tional quarter ending September 30, 1976; $60 million for the fiscal
year ending September 30, 1977; and $68 million for the fiscal year
ending September 30, 1978, ‘ .

Conference substitute (§ 2).—The conference substitute adopts the
provision contained in the House amendment.

LIMITATIONS ON JURISDICTION

‘Senate bill—The Senate bill modified the Commission’s jurisdiction
in several respects. First, it eliminated pesticides from the Commis-
sion’s jurisdiction under the Poison Prevention Packaging Act of
1970. This authority to regulate packaging for pesticides is now within

the scope of the Environmental Protection Agency under the Federal

Insecticide, Fungicide, and Rodenticide Act (as amended by the Fed-
eral Environmental Pesticide Control Act of 1972). Second, it
amended the Federal Hazardous Substances Act to provide that the
term “hazardous substance”, as used in that Act, does not include

(15)
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“tobacco and tobacco products”. Third, it amended the Consumer
Product Safety Act to remove the Consumer Product Safety Com-
mission’s jurisdiction to exercise any regulatory authority over fire-
arms, firearms ammunition, or components of firearms ammunition
under the Federal Hazardous Substances Act. The amendment did
not affect the Commission’s authority to regulate fireworks devices
or components of fireworks devices under either the Consumer Product
Safety Act or the Federal Hazardous Substances Act. Fourth, the
Senate bill further amended the Consumer Product Safety Act to
provide that the Commission could regulate tobacco and tobacco prod-
ucts to the extent that such products present an unreasonable risk of
injury as a source of ignition. The Senate bill further provided, how-
ever, that the Commission could take no action under this authority
which would add to any health hazards posed by tobacco or tobacco
products. ' . '

House amendment—~—The House amendment was similar to the
Senate bill except it did not contain the amendment to the Consumer
Product Safety Act which empowered the Commission to regulate
tobacco or tobacco products as a source of ignition.

Conference substitute (§ 3).—The conference substitute adopts the
provisions which were contained in both the Senate bill and the
House amendment removing any jurisdiction of the Commission to

regulate pesticides under the Poison Prevention Packaging Act of 1970,

to regulate tobacco and tobacco products under the Federal Hazardous
Substances Act and to regulate firearms, firearms ammunition, or
components of firearms ammunition. The conference substitute does
not authorize the Consumer Product Safety Commission to regulate
tobaceo and tobacco products as a source of ignition. -

The amendment removing the Commission’s jurisdiction to exercise
any regulatory authority over firearms, firearms ammunition, or com-
ponents of firearms ammunition, including black powder or gunpowder
for firearms, does hot affect the Commission’s jurisdiction to regulate
fireworks devices and components of such devices under either the
gonsumer Product §afety Act or the Federal Hazardous Substances

ct. : )

Bupeer anp EMpProYEE Provisions

_ Senate bill—The Senate bill amended section 4(f) of the Consumer
Product Safety Act to require the approval of the Commission prior
to the submission of requests or estimates for regular, supplemental,
or deficiency appropriations by the Chairman on behalf of the
Commission.

The bill also sought to remedy the ongoing dispute between the
Commission and the Civil Service Commission in which the Com-
mission refused to submit the names of their nominees for non-
career executive appointment positions (NEA) to the White House
for political clearance. Under the Senate bill, the Chairman, subject
to the approval of the Commission, was empowered to designate up
to 25 positions within the Commission as “non-career” positions.
Non-career positions were to be ones whose duties involved (1) sig-
nificant participation in the determination of major Commission
policies; or (2) service as a personal assistant or advisor to the
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Chairman or any other Commissioner. No appointment to or removal

from one of these positions was to be subject to approval by the Execu-

%vt(ai Oﬂi)ce of the President (including the Office of Management and
udget).

Finally, the Senate bill authorized the Chairman, subject to the ap-
proval of the Commission, to place a total of 15 positions in grades
GS-16, GS-17, and GS-18. These positions were to be in addition
to any professional engineering positions primarily concerned with
research and development and any professional position in the phys-
ical and natural sciences and medicine, and in addition to any such
positions that are authorized by section 5108(a) of title 5, United
States Code. , ,
 House amendment.—The House amendment contained a provision
similar to the one contained in the Senate bill with respect to submis-
sion of the Commission's budget. Additionally, the House amendment
authorized the Chairman, subject to the approval of the Commission,
to place a total of 10 positions in grades GS-16, GS-17, and GS-18,
subject to the standards and procedures described by chapter 51 of title
5, United States-Code. These were in addition to any positions au-
thorized by section 5108(a) of title 5, United States Code and in addi-
tion to any professional positions in the physical and natural sciences,
medicine, and engineering. : :

Conference “wgstituie %§ 4}~—In addition to incorporating the pro-
vision on budget submissions, the conference substitute authorizes
the Chairman, subject to the approval of the Commission, to place a
total of 12 positions in grades GS-16, GS-17, and GS-18. Such ap-
pointments are to be made subject to the standards and procedures
prescribed by chapter 51 of title 5, United States Code, but are in
addition to any positions authorized by section 5108(a) of title 5,
United States Code, and in addition to any professional positions in
the physical and natural sciences, medicine, and engineering.

Additionally, the conferees agreed to amend section 46;) of the
Consumer Product Safety Act to provide that the appointment of any
officer (other than a Commissioner) or employee of the Commission
shall not be subject, directly or indirectly, to review or approval by
any officer or entity within the Executive Office of the President. This
policy once again expresses Congressional intent that this Commission
be an independent regulatory agency unfettered by political influence.
Appointments of officers or employees of the Commission shall be
based only on professional merit and qualification.. - :

The problem confronting the Consumer Product Safety Commis-
sion with respect to its NEA employees is an issue confronting all
independent regulatory agencies. Most agencies have, and need, non-
career executive assignment (NEA) personnel. To qualify to be
designated as a non-career executive assignment position, the Civil
Service Commission’s regulations, {5 CFR 305.601(b)) provide that
such a position must be one whose incumbent will— =~

(1) be deeply involved in the advocacy of Administration pro-
grams and support of their controversial aspects;

(2) participate significantly in the determination of major
political policies of the Administration; or .

(3) serve principally as a personal assistant to or adviser of a

5

Presidential appointee or other key political figure.
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Thus, according to the Civil Service Commission’s regulations, no
individual will be approved for an NEA position unless the incum-
bents’ duties include “advocacy of Administration programs and sup-
port of their controversial aspects” and significant participation *in
the determination of major political policies of the Administration”.
This is not consistent, with the purpose or function of an independent
agency, and the regulations are inappropriate as they are applied to
these agencies. o

While the conferees agreed not to incorporate the Senate provisions
establishing a1t NEA category for the Consumer Product Safety Com-
mission, we believe that there is a need for the creation of such posi-
tions not only for this agency, but for all independent regulatory
agencies. Accordingly, we urge our colleagues on the Post Office and
Civil Service Committees in the Senate and the House to give this
matter their considered attention.

A CCOUNTABILITY

Senate bill—The Senate bill amended the Federal Tort Claims Act
to allow a suit against the Consumer Product Safety Commission for
a claim based upon a misrepresentation, deceit, or the exercise or per-
formance or- failure to exercise or perform a discretionary function or
“duty which was determined, as a matter of law, to be unreasonable
with respect to the discretionary function or duty involved. In making
such a determination, the court was required to consider the statutory
responsibilities of the Commission and the public interest 1n encourag-
ing rather than inhibiting the exercise of discretion. Additionally, no
such claim could be made with respect to any agency action as defined
in section 551(13) of title 5, United States Code. Finally, the provision
was experimental in nature and was drafted to cover only an asserted
misrepresentation, deceit, or exercise or performance or failure to
exercise or perform a discretionary function or duty that occurred
prior to January 1, 1978, .

- House amendment.—The House amendment contained no com-
parable provision. _

Conference substitute (§ 5) —The conference substitute amends the
Consumer Product Safety Act to provide that subsections (a) and (h)
of section 2680 of titlé 28, United States Code, do not prohibit the
bringing of a civil action on a claim against the United States which
is based upon misrepresentation or deceit on the part of the Consumer
Product Safety Commission or any employee thereof, or any exercise
or performance, or failure to exercise or perform, a discretionary func-
tion on the part of the Consumer Product Safety Commission or an
employee thereof which was grossly negligent. As in the Senate bill,
such claim cannot be made with respect to any agency action as that
term is defined in section 551 (13) of title 5, United States Code. That
section defines an “agency action” as including the whole or a part of
an agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act. In the case of.a claim based upon the
exercise or performance of, or failure to exercise or perform, a discre-
tionary function, the court must find, as a matter of law and based
upon consideration of all the relevant circumstances (including the
statutory responsibility of the Commission and the public interest in
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encouraging rather than inhibiting the exercise of discretion) that such
exercise, performance, or failure to exercise or perform was unreason-
able. Like the Senate bill, the provision is experimental and no claim
can be brought which did not arise before January 1, 1978,

The Federal Tort Claims Act defines the limited circumstances
under which the United States consents to be sued. Section 2680 of title
28, United States Code, ennmerates those circumstances to which that
consent does not extend. By waiving subsection (a) of section 2680
(relating to claims based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty)
and subsection (h) of such section (relating to claims based upon mis-
representation or deceit) suits may be brought on those claims to the
extent authorized by the other provisions of the Federal Tort Claims
Act and other provisions of Federal law applicable to suits against
the United States. Thus, the statute of limitations and similar require-
ments would still apply.

Finally, the conferees agree that funds appropriated under section
32(a) of the Consumer Product Safety Act may not be used to pay
any claim arising under this section whether pursuant to a judgment
of a court or under an award, compromise, or settlement of such claim
under section 2672 of title 28, United States Code, or any other provi-
sion of law. Such claims are to be paid from the general treasury.

The conferees do not intend that this provision chill the Commission
from exercising its statutory responsibility to protect the public from
dangerous products. The Commission must continue to exercise vigor-
ous regulatory activities to accomplish its mandated responsibilities.
In considering claims brought pursuant to this section, courts shall
take into account the facts available to the Commission and the cir-
ﬁumsétances existing at the time of the event upon which the claim is

ased.
SamprLine Praxs

Senate bill—The Senate bill contained no provision with respect to
sampling plans, '

House amendment.—The House amendment provided that no con-
sumer product safety standard promulgated under section 7(a) of
the Consumer Product Safety Act shall require, incorporate, or refer-
ence any sampling plan. The House amendment provided that this
limitation did not apply with respect to any consumer product safety
standard or other agency action of the Commission under the Con-
sumer Product Safety Act applicable to a fabric, a related material,
or product which is subject to a flammability standard or for which a
flammability standard or other regulation may be promulgated under
gl(a)e IlB‘lammable Fabrics Act or which is or may be applicable to glass

ttles.

Conference substitute (§6).~The conference substitute incorpo-
rates the House amendment with one minor alteration which would
allow a consumer product safety standard under section 7(a) to incor-
porate a sampling plan applicable to glass “containers” rather than to
glass “bottles” as provided in the House amendment. This provision
relating to sampling plans does not prohibit a manufacturer from
using a sampling plan as a part of its own quality control procedures.
Similarly, the Consumer Product Safety Commission is not prohibited
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from incorporating sampling plans in a compliance testing program
under section 14 of the Consumer Product Safety Act.

Staxparns DEVELOPMENT

Senate bill—The Senate bill amended section 7(e) (2) of the Con-
sumer Product Safety Act to explicitly provide that whenever the
Commission determined that no offeror was making satisfactory
progress in the development of a standard or that the proposed stand-
ard developed: by the offeror was not satisfactory in whole or in part,
that the Commission itself could develop the standard or contract with
third parties for such development. ‘

. House amendment—The House amendment made several modifica-
tions to section 7 of the Consumer Product Safety Act regarding
standards development. The amendment made clear that the Commis-
sion may itself develop a standard or contract with a third party for
the development of a standard if the Commission determined that no
offeror had submitted an acceptable proposed standard. Additionally,
the House amendment extended the period provided under the Con-
sumer Product Safety Act for the development of consumer product
safety standards. The modification would have allowed the offeror 150
days after the date the offer is accepted (unless the Commission for
good cause found that a different period was appropriate) to develop
the proposed consumer product safety standard.

Conference substitute (§7).—The conference substitute incorpo-
rates the provisions of the House amendment and conforms the existing
statutory timetable for the development and promulgation of consumer
product safety standards accordingly. :

Section 7(e) of the Consumer Product Safety Act is amended to
Erovide that if the Commission has published a notice under section

7(b) of the Act stating its determination that a consumer product
safety standard is necessary to eliminate or reduce the risk of injury
assoclated with a consumer product and inviting persons to offer to
develop a proposed standard, and either (1) the Commission has not
accepted an offer to develop a standard within 30 days or (2) the
development period for the standard has expired, then the
Commission itself may develop a proposed consumer product safety
rule. Additionally, section 27(g) of the Act would allow the Commis-
sion, in lieu of developing the proposed consumer product safety rule
itself, to contract with third parties for the development of the rule.
Under existing law, the Commission may develop the proposed rule
itself if no offeror whose offer is accepted is making satisfactory
progress in the development of the standard or the standard submitted
is not satisfactory in whole or in part.

The conference substitute modifies existing law by granting to an
offeror who is selected to develop a proposed consumer product safety
standard 150 days within which to conduct its work. Thus, the new
timetable for the development of a consumer product safety standard
would be as follows:

First, the Commission under section 7(b) issues the notice of deter-
mination of need for a consumer product safety standard and invites
offerors to submit proposals for the development of a standard.
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Second, within 60 days, the Commission must either (1) accept an
offer or offers to develop a proposed standard ; or (2) publish a notice
in the Federal Register terminating the proceeding; or (3) itself
develop a proposed consumer product safety rule. If an offer to develop
a proposed standard is accepted or the Commission itself proceeds
with the development of the proposal, 150 days are allotted for such
development. . .

Third, at the expiration of the 150 day period, cither (1) the offeror
must submit its proposal to the Commission; or (2) if the Commission
itself has proceeded to develop the standard, the Commission must,
by notice published in the Federal Register, withdraw the notice of
determination of need or it must publish a proposed consumer product
safety rule.

If an offeror has submitted a proposal for a consumer product safety
standard, the Commission must, within 60 davs (i.e. 210 days after the
acceptance of the offer), proceed to publish a proposed consumer
product safety rule or terminate the proceedings. i

‘While the Commission is authorized to extend each of the above time
periods by a notice published in the Federal Register stating good
cause therefor, time is of the essence in the development of product
safety standards and such extensions should not be made lightly.

Apvance Paymexnts; Rent -

Senate bill—The Senate bill contained no provisions with respect
toadvance payments, rent and seminar expenses.

House amendment—The House bill amended section 7(d)(2) of
the Consumer Produet Safety Act to provide that if an offer to de-

velop a consumer product safety standard was accepted, the Commis- -

sion could contribute to the offeror’s cost in developing such standard.
This amendment permitted the Commission to make such contributions
in advance. The amendment further authorized the Commission to
lease buildings or parts of buildings in the District of Columbia and
to pay travel and subsistence expenses incurred in connection with
safety education seminars of the Clommission by participants in the
seminars.

Conference substitute (§ 8).~The conference substitute adopts the
advance payments provision and the provision on leasing buildings in
the District of Columbia that was included in the House amend-
ment. The House recedes to the position of the Senate on the amend-
ment authorizing the Commission to pay travel and subsistence ex-
penses incurred in connection with safety education seminars of the
Commission.

CoNSIDERATION OF THE NEEDS oF Erperry axnp Haxprcapeep Persons

Senate bill-——The Senate bill amended section 9(b) of the Consumer
Product Safety Act to provide that the Commission shall consider the
needs of elderly and handicapped persons to determine whether they
would be adversely affected by the promulgation of any rule.

House amendment—The House amendment amended section 9(b)
of the Consumer Product Safety Act to provide that in the promulga-
tion of a consumer product safety rule, the Commission shall consider
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the special needs of elderly and handicapped persons to determine the
extent to which such persons would be adversely affected by such rule.

Uonference substitute (§ 9).—The conference substitute adopts the
House provision with a technical amendment.

ATtrorneys’ Axp Experr Wrrnesses’® Fees

Senate bill—The Senate bill amended section 10 of the Consumer
Product Safety Act relating to petitions for rulemaking. Under that
section, if the: Commission denies a petition or fails to act within a
120 day period, the petitioner may seek a court review. The Senate
bill provided that any interested person who was involved in such an
action could recover the costs of suit, reasonable attorneys’ fees and
expert witnesses’ fees, if considered a.’p%)ropriate by the court and in
the interest of justice. Such attorneys’ fees were to be based upon the
actual time expended by such attorney and his or her staff in advising
and representing his or her client -(at prevailing rates for such serv-
ices, including any reasonable risk factor component). Additionally,
the Senate bill amended section 11 of the Consumer Product Safety
Act relating to judicial review of consumer product safety rules. Under
the Senate bill, a petitioner seeking judicial review of a consumer
product safety rile could also have recovered the award of reasonable
attorneys’ fees, expert witnesses’ fees, and costs of suit where the court
determined that such award was appropriate and in the interest of
justice. Such attorneys’ fees were to be based upon the actual time
expended by such attorney and his or her staff in advising and repre-
senting his or her client (at prevailing rates for such services, includ-
ing any reasonable risk factor component).

House amendment.—The House amendment amended section 23(a)
of the Consumer Product Safety Act relating to suits for damages by
persons injured by a non-complying consumer product and section 24
of the Act relating to private enforcement of product safety rules and
section 15 orders. Each such provision of existing law currently allows
in certain circumstances the recovery of a reasonable attorney’s fee.
The House amendment provided that in addition to conferring the
attorney’s fee, a reasonable expert witness’ fee could also be recovered.

Conference substitute (§ 10).—The conference substitute incorpo-
rates the provisions of both the Senate bill and the House amendment.
The conference substitute amends sections 10(e), 11(c), 23(a), and
24 to allow the court, in the interest of justice, to award the costs of
suit, including reasonable attorneys’ fees and reasonable expert wit-
nesses’ fees, A reasonable attorney’s fee is a fee (1) which is based
upon (A) the actual time expended by an attorney in providing advice
and other legal services in connection with representing a person in
an action brought under such sections, and (B) such reasonable ex-
penses as may be incurred by the attorney in the provision of such
services, and (2) which is computed at the rate prevailing for the
provision of similar services with respect to actions brought in the
court which is awarding such fee.

The purpose of these provisions is to enable interested persons who
have rights under the Consumer Product Safety Act to vindicate those
rights. They are intended to insure that the governmental system
functions properly and that the great costs of litigation do. not pre-
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vent the Consumer Product Safety Act from being properly admin-
istered and enforced. The provisions should be liberally construed to
effectuate the purpose of these provisions.

In determining whether it is in the interest of justice to award
such costs, there are various factors which the court should consider,
including but not limited to the resources of the party or parties seek-
Ing such costs and the benefit which has accrued to the public by the

_ litigation.

The provisions do not require the entry of a final order before costs
may be recovered. Costs could be awarded to a successful plaintiff
under these provisions where there was a final court order granting the
relief requested, or as a matter of interim relief pending the outcome
of the case. See Bradley v. School Board of the City of Richmond, 416
U.S. 696 (1974) ; Millsv. Electric Auto-Lite Co., 396 (U.S. 375 (1970).

Nor do the provisions require that a party prevail in the action 1n
order to recover costs. Such awards may be especially important where
a party has prevailed on an important matter in the course of the liti-
gation, even though they do not prevail on all the issues. See Bradley,
supra, and Mills, supra. For purposes of the award of costs, it is ap-
propriate to make awards where the parties have vindicated rights
through a consent judgment, or without formally obtaining relief, or
where such award 1s in the public interest without regard to the out-
come of the litigation. Citizens Assn. v. Washington, Civ. Action No.
1944-73, Sept. 30, 1974 (U.S. Dist. Ct., D.C.); Parkam . Southwestern
Bell Telephone Co.,483 F. 24 421 (8th Cir. 1970) ; Richards v. Griffith.
Rubber Mills, 300 F.Supp. 338 (D. Ore. 1969) ; Thomas v. Honeybrook
Mints, Ine., 428 F. 2d 981 (3d Cir. 1970),

The standard for awarding costs to a prevailing defendant is not the
same as for a plaintiff because, if it were, the risk of bringing suit,
under these sections could be so great as to frustrate the purposes of the
sections. However, in exceptional circumstances, costs might be
awarded to defendants where they must “defend against unreasonable,
frivolous, meritless, or vexatious actions * * *? United States Steel
Corp. v. United States, 385 F. Supp. 346, 348 (W.D. Pa. 1974). Where
plaintiff’s proceeding is brought in good faith or on the advice of com-
petent counsel, costs would ordinarily be denied to a prevailing de-
fendant. Richardson v. Hotel Corporation of America, 332 F. Supp.
519 (E.D. La. 1971), af’d 468 F.2d 951 (5th Cir. 1972).

Reasonable attorneys’ fees should not be reduced merely because
the attorneys are salaried employees of public interest or foundation-
funded law firms. Nor should the fee award be limited to the amount
actually paid or owed to an attorney. It may well be that counsel will
agree to take a case because counsel believes the case furthers a public
interest and litigation of this sort should not have to rely on the char-
ity of counsel. The fee should represent the reasonable value of the
services rendered, taking into account all the surrounding circum-

stances, including, but not limited to, the time and labor required on
the case, the benefit to the public, the skill demanded by the novelty
or complexity of the issues, and the incentive factor.

Costs awarded under these provisions may be assessed against the
United States when it is a party. Thus, for purposes of these provi-
sions, the prohibition in 28 U.8.C. 2412 forbidding the assessment of
attorneys’ fees against the United States is specifically made inappli-
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cable. The conferees intend that any costs of suit, including attorneys’
and expert witnesses’ fees, be paid from the general treasury.

Crvir, LITIGATION

Senate bill—The Senate bill broadened the authority of the Com-
mission to represent itself in civil and criminal actions. Under present
law, the Commission must (except in the case of a civil action under
section 12 respecting an imminent hazard) secure the concurrence of
the Attorney General before it may use its own attorneys to represent
itself. The Senate bill changed the Act’s requirements in two respects.
First, it removed from section 22 of the Act the re uirement that
the Commission have the concurrence of the Attorney General before
representing itself in actions for injunctive enforcement (including
preliminary injunctions pending section 15 hearings). Second, with
respect to all other court actions (other than an action under section
12 wherein the law remainder unchanged), the Senate bill authorized
the Commission to initiate, prosecute, defend, or appeal civil or crim-
inal actions through its own attorneys if the Attorney General did
not agree to represent the Commission within 45 days after receipt of
a request for representation from the Commission.

House amendment—The House amendment contained no similar
provision. J

Conference substitute (§ 11)—The conference substitute retains the
provisions of the Serate bill authorizing the Commission to represent
itself in injunction actions under section 22 of the Act. With re-

sgect to other civil actions, the conference substitute authorizes
¢ «

e Commission to initiate, prosecute, defend, or appeal such actions
through its own attorneys if the Attorney General does not agree to
represent the Commission within 45 days of a request for representa-
tion. However, the Commission is not authorized to represent itself
in appeals to the United States Supreme Court. The Solicitor General
will continue to handle such appeals. The conference substitute retains
existing law with respect to eriminal actions.

SussranTiaL Propucr Hazarp

Senate bill—The Senate bill authorized the Commission to seek
an injunction to restrain any person from distributing a consumer
product subject to an order issued under section 15(d) of the Act. It
also authorized the Commission to seize any consumer product subject
to an order issued under section 15(d). Further, it made it a prohibited
act for any person to manufacture for sale, offer for sale, distribute in
commerce, or import into the United States any consumer produet
subject to an order under section 15(d). Identical authorities were
granted to the Commission respecting products which had been re-
fused admission into the customs territory of the United States under
section 17.

The Senate bill also granted the district courts of the United States
authority to grant s preliminary injunction prohibiting the distribu-
tion in commerce of a consumer product which the Commission had
sufficient grounds to believe contained a substantial product hazard.
The Commission was autherized to bring a suit for such a preliminary
injunction or to request that the Attorney General bring such a suit.
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The bill required that the Commission show that enjoining the distri-
bution of the consumer product was necessary to protect the public
from substantial risk of injury pending the completion of a hearing
under section 15(f), and that, weighing the inequities and considering
the Commission’s likelihood of ultimate success, the granting of a
preliminary injunction would be in the public interest.

House amendment.—The House amendment provided that an order

" issued under section 15(d) of the Act could prohibit the person to

whom the order applied from manufacturing for sale, offering for sale,
distributing in commerce, or importing the product with respect to
which the order was issued. Section 19(a) was amended to make it
unlawful for any person to fail to comply with such an order. The dis-
triet courts of the United States were granted jurisdiciion to restrain
any person from manufacturing for sale, offering for sale, distributing
in commerce, or importing a consumer product in violation of an order
under section 15(d). A consumer product whose manufacture, offering
for sale, distribution in commerce, or importation had been prohib-
ited by an order under section 15(d) was subject to seizure.

The House amendment contained no preliminary injunction au-
i;lhorlt.g respecting products believed to contain a substantial product

azard.

Conference substitute (§12).—The conference substitute is the
same as the provisions of the House amendment, respecting the scope
of a section 15(d) order and its enforcement through section 19 (pro-
hibited acts) and section 22 (injunctions and seizure). It revises the
provision of the Senate bill respecting preliminary injunctions.

The conferees are of the opinion that the provision in the House
amendment, combined with the authorities presently found in section
15 of the Act, adequately protect the public from continued exposure
to products determined to present a substantial product hazard. Pres-
ently all manufacturers, distributors, or retailers of a specific product
(or a specific class of products) alleged to present a substantial prod-
uct hazard may be made subject to an order issued under section 15
if such manufacturers, distributors, or retailers have had an oppor-
tunity to participate in the hearing under section 15 for the issuance
of such order. Notice of such a hearing may be provided by actual
notice to manufacturers, distributors, or retailers or by any other no-
tice to such persons which meets constitutional due process
requirements.

The conference substitute authorizes the Commission (or the At-
torney General) to seek a preliminary injunction to restrain the distri-
bution in commerce of a consumer product which the Commission has
reason to believe presents a substantial product hazard. The Commis-
sion must have already initiated a proceeding under section 15 for the
repurchase, repair, or replacement of the product. The preliminary
injunction may not be in effect for longer than either 30 days or the
date of the completion or termination of the section 15 proceeding,
whichever occurs first. However, the Commission (or the Attorney
General) may seek extensions of the preliminary injunction. Any ex-
tension 1s subject to the same time limitation as the original prelim-
inary injunction. The conferees intend that the traditional standards
used by the Federal courts in determining whether to issue a prelim-
inary injunction under their equity’ furisdiction shall apply. Such
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standards include consideration of whether irreparable harm is likely
to oceur if the preliminary injunction is not issued, any injury which
granting the injunction would inflict on the defendant, the probability
that the Commission will succeed on the merits, and the public interest.
Although the Commission may represent itself in such preliminary
injunction actions (without regard to section 27(b)(7)), the con-
ferees wish to emphasize that a civil action for enforcement of an order
issued under section 15 must be brought in accordance with the pro-
cedures specified in section 27(b) (7).

CongrEsSIONAL REvVieEw oF PrOrosep ADMINISTRATIVE ACTIONS OF THE
CoMMISSION

Senate bill—The Senate bill contained no provision with respect to
congressional review of proposed administrative action of the
Commission.

House amendment.—The House amendment required the Commis-
sion to transmit to the Congress each rule, regulation, and order pro-
mulgated by the Commission under the Consumer Product Safety
Act, the Federal Hazardous Substances Act, the Poison Prevention
Packaging Act of 1970, or the Flammable Fabrics Act. If neither
House of Congress passed a resolution disapproving the rule, regula-

- tion, or order within a period of 30 calendar days of continuous session
after the date of transmittal, the rule, regulation, or order could become
effective upon the expiration of the period. The Congress could by
concurrent resolution authorize a rule, regulation, or order to take
effect before the expiration of the 30-day period. i

Conference substitute (§14).—The conference substitute requires
the Commission to transmit to the Commerce Committee of the Senate
and the Interstate and Foreign Commerce Committee of the House
of Representatives each proposed consumer product safety rule under
the Consumer Product Safety Act, and each proposed regulation un-
der section 2 or 3 of the Federal Hazardous Substances Act (except
for regulations under section 2(q) orsection 8(e) régarding imminent
hazards), section 3 of the Poison Prevention Packaging Act of 1970
or section 4 of the Flammable Fabrics Act. No consumer product
safety rule and no such regulation may be adopted by the Commission
before the thirtieth day after the proposed rule or regulation upon
which it was based is transmitted as required to the respective Com-
mittees of Congress. o

InrvormaTioN Discrosure 1o OrtrEr (GOVERNMENTAL BODIES

Senate bill—The Senate bill contained no provision with respect
to information disclosure to other governmental bodies.

House amendment.—The House amendment prescribed conditions
under which the Commission may provide accident and investigation
reports to other Federal agencies or State or local authorities engaged
in activities relating to health, safety, or consumer protection. Copies
of such reports may be provided only if confidential trade secret
information is not included in such copies. Further, the agency or
authority receiving the report must provide satisfactory assurance
that the identity o% injured persons or any one who treats an injured
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person will not be released to the public without the consent of the
identified person. The Commission must comply with the requirements
of section 6(b) of the Act before any Federal agency or State or
local authority may disclose to the public any information obtained
under the Act. h

Conference substitute (§ 15).—The conference substitute retains the
House provision. The requirement that the Commission comply with
section 6(b) prior to another Federal agency’s public disclosure of

. information obtained under the Act is not intended by the conferees

to supersede or conflict with the requirements of the Freedom of In-
formation Act (5 U.S.C. 552 (a) (3) and (a) (6)). The former relates
to public disclosure initiated by the Federal agency while the latter
relates to disclosure initiated by a specific request from a member of

* the public under the Freedom of Information Act.

Jorispicrion Uxper ConsoMer Propver SArery Aot

* i~ Senate bill—The Senate bill amended section 30(d) of the Con-

sumer Product Safety Act to provide that a risk of injury which is
associated with a consumer product and which may be regulated under

:the Federal Hazardous Substances Act, the Poison Prevention Pack-

aging Act of 1970, or the Flammable Fabrics Act may instead be

‘regulated under the provisions of the Consumer Product Safety Act
<upon & determination by the Commission that such action is in the

:-public interest,

House amendment.—The House amendment contained no corre-
sponding provision.

Conference substitute (§ 16).—The conference substitute provides
that a risk of injury which is associated with a consumer product and
which could be eliminated or reduced to a sufficient extent under the
Federal Hazardous Substances Act, the Poison Prevention Packaging
Act of 1970, or the Flammable Fabrics Act may be regulated under
the Consumer Product Safety Act only if the Commission by rule
finds that it is in the public interest to regulate such risk of injury
under the Consumer Product Safety Act. The rule must identify the
risk of.injury proposed to be regulated. Further, the rule must be
issued in accordance with section 553 of title 5, United States Code,
except that the period provided by that section for the submission of
data, views, and arguments is not to exceed 30 days from the date a
notice respecting the rule is published in the Federal Register.

Errecr ox Srare Law

Senate bill—The Senate bill amended the Flammable Fabrics Act
and the Consumer Product Safety Act to make the preemption pro-
vigions in each consistent with the other. A similar uniform preemp-
tion provision ‘was added to the Federal Hazardous Substances Act
with respect to regulations issued to determine when a hazardous sub-
stance or article shall be a banned hazardons substance or article. The
preemption provision regarding precautionary labeling contained
in the Federal Hazardous Substances Act was not changed.

The provision added to the three Acts provided that, with two
exceptions, if a Federal requirement for a product were in effect, no
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State or political subdivision could continue in effect or establish a
requirement applicable to the same product and designed to protect
against the same risk of injury or illness unless the State or political
subdivision requirement were identical to the Federal requirement.
The first exception permitted a State or political subdivision to have
a different requirement applicable to products procured for its own
use. The second exception permitted the Commission, upon applica-
tion, to' grant a State or local subdivision an exemption from the
preemption provision if compliance with the State or local require-
ment would not cause the product to be in violation of the Federal
requirement, if the State or local requirement provided a significantly
higher degree of protection than the Federal requirement, and if the
State or local requirement would not place an undue burden upon the
manufacture or distribution of products in integstate commerce.

House amendment.—The House amendment wis the same as the
Senate bill with the following exceptions:

1. The House amendment also amended the preemption provisions
of the Poison Prevention Packaging Act of 1970 and the preemption
provision of the Federal Hazardous Substances Act respecting pre-
cautionary labeling to make them uniform with the other preemption
provisions.- _ S

2. The House amendment permitted the States and political sub-
divisions to establish or continue in effect, without obtaining an ex-
emption from the Commission, requirements designed to protect
against a risk of illness or injury associated with fireworks devices or
components if the requirements provided a higher degree of protec-
tion than a Federal requirement.

3. Where the Senate bill required that a State or local requirement
not place an undue burden upon the manufacture or distribution of
products in interstate commerce, the House amendment required that
the State or local requirement not unduly burden interstate commerce.
In determining if the State or local requirement will affect inter-
state commerce, the Commission was instructed to consider and make
appropriate findings on the technological and economic feasibility of
complying with such requirements, the cost of complying, the geo-
graphic distribution of the product to which the requirement would

“apply, the probability of other States or political subdivisions applying
for an exemption, and the need for a national uniform requirement.

Conference substitute (§ 17).—The conference substitute is the same
as the House amendment with a <larifying change in the provision
respecting the findings required to be made in determining if a State
or local requirement will burden interstate commerce. Under the pro-
vision, the Commission is required to consider and make appropriate
findings. However, the Commission in its discretion determines the
appropriateness of the findings. Under section 701 of title 5, United
States Code, matters committed to agency discretion are not subject
to judicial review. Thus, if the Commission grants an exemption and
an action is brought to determine if the Commission granted the ex-
emption in accordance with the exemption authority, the determination
of the Commission that a requirement does not unduly burden inter-
state commerce is subject to review, but the statutory findings made in

determining if a requirement affects interstate commerce may not be
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reviewed to determine if they are appropriate since the decision as to
their appropriateness is to be made by the Commission in its discre-
tion. Since a determination of appropriateness of a finding necessarily
includes a consideration of the nature and adequacy of the factual
basis of the finding, these issies are not subject to judicial review. The
decision to deny an application for an exemption is also committed
to agency discretion, and findings regarding whether there is an effect
on interstate commerce need not be made. X

The purpose of the enumerated findings is to direct the Commission
as to those factors to consider in evaluating whether there is a burden
on interstate commerce. In determining whether the burden is undue,
the Commission must weigh the extent of the burden against the benefit
to public health and safety provided by the proposed State standard.

The conferees wish to emphasize that in determining whether a Fed-
eral requirement preempts State or local requirements, the key factor
is whether the State or local requirement respecting a product is de-
signed to deal with the same risk of injury or illness associated with
the product as the Federal requirement. Even though the State or
local requirement is characterized in different terms than the Federal
requirement or may have different testing methods for determining
compliance, so long as the Federal and State or local requirements
deal with the same risk of injury associated with a product, the Fed-
eral requirement preempts a different State or local requirement. For
example, a Federal requirement with respect to bicycles would pre-
empt a different State requirement for bicycles so long as they were
both designed to protect against the same risk of injury, even though
the State characterized its requirement as a “motor vehicle” standard.
Or a State standard designed to protect against the risk of injury
from a fabric catching on fire would be preempted by a Federal flam-
mability standard covering the same fabric even though the Federal
standard called for tests using matches and the State standard called
for tests using cigarettes. When an item is covered by a Federal flam-
mability standard (including a standard continued in effect by sec-
tion 11 of Public Law 90-189), a different State or local flammability
requirement applicable to the same item will be preempted since both
are designed to protect against the same risk, that is the occurrence of
or injury from fire. If a State or local government desires to continue
or put into effect its own requirement, it would have to seek an exemp-
tion from the Commission. .

Trr.e 18—ProTECTION

Senate bill—The Senate bill contained no provision with respect to
title 18 protection.

House amendment—The House amendment provided protection
for Commission employees assigned to perform investigative, inspec-
tion or law enforcement functions. Section 1114 of title 18, United
States Code, was amended to provide penalties for any person who
kills such employees when they are engaged in the performance of
their official duties.

Conference substitute (§ 18).~—The conference substitute adopts
the House provision.
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Frammasre Fasrics Acr Apvisory COMMITTEE

Senate bill—The Senate bill contained no provision with respect to
the Flammable Fabrics Advisory Committee. '

House amendment~—The House amendment amended section 17 (a)
of the Flammable Fabrics Act to assure that members of the National
Advisory Committee representing manufacturers would include rep-
resentatives from the national fiber producing industry, the manmade
fiber producing industry, and manufacturers of fabrics, related mate-
rials, apparel or interior furnishings.

Conference substitute (§ 19).—The conference substitute adopts the

House provision.

Framyasinrry StaNparps aAND REGULATIONS

Senate bill—The Senate bill contained no provision with respect to
flammability standards and regulations. :

House amendment—The House amendment amended section 4(d)
of the Flammable Fabrics Act to require that standards, regulations,
and amendments to standards and regulations under section 4 be made
in accordance with section 553 of title 5 of the United States Code,
except that an opportunity for the oral presentation of data, views,
or arguments was to be provided. Section 4(e) (3) of the Flammable
Fabrics Act was amended to require that upon judicial review, such
standards or regulations were not to be affirmed unless the findings

required to be made by section 4(b) were supported by substantial evi-.

dence on the record. The Senate bill did not contain a similar provi-
sion. .

Conference substitute (§ 20)—The conference substitute adopts the
House provision. '

CosT AND BENEFIT ASSESSMENT STATEMENTS

Senate bill—The Senate bill required the Commission to prepare an
‘evaluation of each rulemaking proceeding analyzing the estimated
costs and benefits that were foreseeable as a result of the effective imple-
mentation of a consumer product safety rule and the apparent relation-
ship, if any, between Slch}l) costs and benefits. The Commission was also
granted subpoena power to obtain cost information: '

House amendment.—The House amendment contained no compar-
able provision.

Conference substitute.—The Senate recedes to the House position.
The conferees agreed that the provision contained in the Senate bill
was unnecessary because section 9(c)(1) of the Consumer Product
Safety Act now requires the Commission, prior to promulgating a con-
sumer product safety rule, to evaluate the possible effect of the rule on
the cost of the product and any means of achieving the objectives of
the rule while minimizing adverse effects on competition or dislocation
off the manufacturing processes consistent with public health and
safety.

RerorriNg Susrantiar Propucer Hazarps

_ Senate bill—The Senate bill required a product liability insurer or
independent testing laboratory which obtained information that a
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product may contain a substantial product hazard to report that fact
to its client (not to the Commission) and to inform the client of its
obligations under the Consumer Product Safety Act. The Act cur-
rently requires a manufacturer, distributor, or retailer who obtains
information which reasonably supports the conclusion that his or her
product contains a substantial product hazard to immediately report
to the Commission. No part of the notice from the insurer or test
laboratory could be admitted as evidence or used in any suit or action
for damages.
House amendment—The House amendment contained no compar-
able provision. ' .
Conference substitute—The Senate recedes to the position of the

House.
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Mr. Moss, from the Committee on Commerce, y
submitted the following

REPORT

together with

ADDITIONAL AND MINORITY VIEWS

[To accompany 8. 644]

The Committee on Commerce, to which was referr ed the bﬂl (S 644)
to amend the Consumer Product Safety Act to improve the Con-
sumer Product Safety Commission, to authorize new appropriations,
and for other purposes, having considered the same, reports favor-
ably thereon with an amendrment in the natuve of a Subsmtute and rec-
ommends that the bill, as amended do pass. ‘ :

SUWIMARY AND DESLRIPTIO\‘ o

The purpose- of this lemslahon is to authorize addmmna,l appx opria-
tions to implement the Consumer Product Safety Aci; and to make
_certain changes and im rovements in light of 2 vears expemence ﬁmc
the Consumer Product ga-,fety Commission (CPSC) was created. -

__ For the purpose of implementing the Consumer Product, Safety A(,t

the bill authorizes the appropriation of $51 million for the fiscal year
ending June 30, 1976; $14 million for the transjtional quartey ending
September 30, 1916 and $55 million for the fiscal year énding’ &;ept?em—
ber 30, 1977. ,

The Ievlslatlon also s designed to clarify the ]umsdmtlon of the
;mlssmn in several respects. Flrst it eliminates pestlmdesf !
mission’s jurisdiction under the Poison Prevention Pack
1970. Second, it clarifies the Commission’s jurisdicti
tobacco and tobacco products. It provides that the Ce
3umsd1ct10n to regulate tobacco or tobacco ploductb “h
substance” under the Federal Hazardous Substances A. (1 S.C.
1261 et seq.). However, it provides that the Commission may regulate
tobacco and i:oba«;:cp products under the (‘onsnmel Pmduct“Safetv Act

T
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_extent that such products present an, unreasonable risk of injury
I:; ?gslflgltgf ignition.p In regulating tobaceo and tobacco products as
an"igﬁitibn source, the Comimission rrcxlayvtake no action whlgh adds to
health hazards posed by-such products. . o B
aﬂ%hﬁ% “the. legislgtion provides that the Commission, “under 1the
Hazardo’us Substances Act, may not ban ammunition as a hazard oug
substance.” The Commission may, however, continue to establish an
anforce.such. cautionary labeling requirements as are necessaryh r{s{
lating to the storage of such ammunition in or around the household
and may regulate firearms ammunition to the extent that such amn%um-
tion is defective or presents a hazard to the user by failing to per %rm
in & normal or Teasonably foreseeable manner when fired from a dre-
arm. However this amendment to the Hazardous Substances Act 0es
not affect the Commission’s jurisdiction to regulate ﬁre”vvoxjks, z.m(% .eg-
pressly provides that the term “hazard%ous substance” shall include
: 1 components thereof. )
ﬁrgwgﬁsiif)ﬁeng}s thepConsumer Product Safety Act to Erovu{z
that whenever the Commission submits a budget to Congress, 1t mua1
have the approval of the Commission, rather than merely the approva
of the Chairman. Additionally, the bill pr(})lhl%iicsﬁ p()h;-lg}&l rfa g;’f;ﬁi
' i sident, the. Office of Man
by the Executive Office of the President, e o oy
: doet..or any other agency of the Federal Goyernment for a1y
:gilggeeg\i'}’wée principal duties would involve (1) significant parm%a
pation in the determination of ma(go,r C(émmlssmcn pOIilsfslf:r,x e(;r '](.‘hl,
vi 8] istan i omm; !
service as a personal assistant or adviser to %ny Ty
ivil Service Commission would Sf‘Jlﬂ approye the qualifications o Ind
gllgga%se apexfoihted to such positions. Additionally, the ,Qoxgﬁé%slcig
may .place a total of 15 positions In the GS-16, GS-17 and GS-1!
‘categories. PR e 'Préduc;f Sa'fety
he bill-also amends section 15(b) of the Consumer Iroducy Date:
Aglﬁgé&as&m@ likelihood that a substantial product hazard “ﬁl
come to the attention of the Gommis;ion. t?? bll% rl?qil‘lfggs r;h;ﬁi aé, I?rgis:
. Viability insurer or an independent testing laboratory whic:
222;11': l: ;ﬁ%stantial product hazard in the course of its business must

+ R
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report that. finding to its insured or its client and inform him of his

ligations, if any, under the law. So as not to impair an Insurers
ggilit;}m%én%l {.’m insured in private litigation, the legislation pro-

{ ‘ i ‘ i liance with this
ides; no part of any notice submitted in compliance wit
;%evsls?;it;h&ﬂ%m admitted as evidence or used in any suit or action for
damages. . o g o Product Safety
o logi - clarifies section 7 of the Consumer Product oalet

Act %«Eﬁgﬁg@:ﬁnto i'ie options are,availiple to Eh% Cfm%n?fég ;fs s:g
offeror whose offer is accepted is not making satistact oi progress 1

uvelonment of the standard. The section provides that, in su¢
zgged(i;‘}fmﬁ%):rlgﬁlisusion itself may develop the standard or, in the al-
ternative, contract with third parties for such development. decivina
"Q. 644 also amends the Consumer Pr%duct Safgt}:i J%lct;rbsy B‘?ﬁ;%nghé

<o certain acts as “prohibited acts.” Those are as Tollows: X 1S,
ﬁ%}%ﬁ?x@fﬁsﬁ tcil?astablish or maintain records as may be requred
by the Commission under section 15 of the Act. Second, the nlxann\g%c,-
tore for le, offer for sale, distribution in commerce, or 1rp%qrt§-
tion into- the United States of any consumer product which’ the

O
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Commission has declared to contain a substantial product hazard or
that has been -refused admission into’ the customs territory: of the
United States pursuant to section 17 of the Act. Third, the failure to
comply with any rule established under section 18 requiring that the
Commission be supplied with prior notice before the introduction of
new consumer products into commerce. Fourth, the failure to comply
with any rule promulgated by the Commission under seetion 27{e) re-
Iating to providing consumers with performance or technical data
. about consumer products. Fifth, with the amendment to section 15(b)
of the Aect contained in 8. 644, relating to the responsibilities of a
product liability insurer or an independent test laboratory, the failure
of such insurer or laboratory to meet its obligations imposed by that
new, provision.’ o ' ‘ T
Additionally, the bill gives the Commission jurisdiction to restrain
any person from distributing in commerce a product which contains
a substantial product hazard or which has been refused admission
into the customs territory of the United States. Likewise, the bill would
allow the Commission to seek ‘a court erder to seize a product which
contains a substantial product hazard ‘or which has been refused ad-
mission into the customs territory of the United States. This legisla-
tion also would allow the Commission, when it has reason to believe
that a product contains a substantial product hazard and that enjoin-
ing distribution of the product is necessary to protect the public from
substantial risk of injury, to bring suit in a district court of the United
States to enjoin the distribution of such product. Upon a proper show-
ing that, weighing the equities and considering the Commission’s like-
lihood of ultimate success, such action' would be in the public interest,
and after notice to the defendant, the court would be empowered to
issue a preliminary injunction without bond. St
. The bill also establishes a new relationship between the Conmmission
and the Department of Justice. Whenever the Commission intends to
initiate, proseciite, defend or appeal any court action for theé purpose
of enforcing laws subject to its jurisdiction, or wlien ‘the Commission
seeks to entorce an order or subpoena’of the Commidsion, it must re-
quest representation from ‘the Attorney General. If; after 45 ﬁays-,;phe
Attorney General fails to indicate that he will represént the Cornithis-
sion, sich representation may be made by ‘attorneys designatéd by the
Commigsion. The bill further' provides‘that the Commission'may bé
represented’ by attorneys’designated by the Commissioty f0' téstrain
any violation of the “prohibited acts” enumerated in section 19 éf the
Act, or to restrain any person from distribating in eonrieres
uet which (1) fails to comply with a produet safety riilé;’(2) con

a sibstantial product hazard, or (3) has been denied én
cuStorus tetritory of the United States. =+ -t 5
" “The bill also miodifiss the relationship betwees the A¢ts which were
transferred to the Commission. (the’ 'Fe‘de’ral"ﬁ&mr&%}ﬁs*f‘:ﬁbstanéé‘s
Act, thé TPoison’ Prevention Packaging ‘Act of 1970, and'the Flam-
mable Fabrics Act) and'the Consumer Product Safety Act: The legis-
lation provides’ that a riskjof injury’associated with a cohsumer
product which may be regulated by the Commission, imder one. of the
trahsferred acts may instead be regulated under the provisions of the
Consumer Product- Safety Act npon & determination by the'Clommiis-
sion that such action is in the public interest.
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~ Finally, this legislation addresses the question of the preemptive ef-
f‘ethlgﬁ lF%d;lrai sa%fety standards. For the first time, it would row(d% a
uniform Federal preemption clause for the Federal Hazardous Sub-
stances Act, the Flammable Fabrics Act, and the Consumer Product
Safety Act. The general rule would be that, if the Consumer Product
Safety Commission has in effect a requirement for a product estab-
lished to deal with a risk of illness or injury associated with that pro':%-
uct, no State or political subdivision may establish or continue in 9}-
fect a requirenmient applicable to that product and designed to deal wit ; .
the same risk of illness or injury unless it is identical to the Federa
requirement. The exception to this general rule is that a State may
maintain such a requirement if (a) compliance with the requlremegt.;
would not cause the product to be in violation of the Federal standard;
and (b) the State or local requirement provides a significantly hlghetf;
degree of protection than the Federal requirement and it does 1113
place an undue burden upon the manufacture or distribution of pr Oh’
ucts in interstate commerce. Finally, the legislation provides that the
Federal Government or a State or local government may establish ﬁr
continue in effect, for its own use, a requirement not identical .Wlth}t e
Federal requirement if it provides a higher degree of protection than
the Federal requirement.

‘BACKGROUND AXD NEED

1 er 1972, Congress created the Consumer Product Safety
Cgélmggfg Pin‘ res‘iyonsegtfu a 2-year study which disclosed thait:ead%
year 20: million Americans are injured in the home as a result-ﬁ
incidents connected with consumer products. The aqnual,cosg to vt, e
Nation of product-related injuries was found to be in excess of $5.5
billion, The Consumer Product Safety Commission has nowsbeen }1:
existence for over:2 years and these amendmerigs to the Act represent
the result of a comprehensive review by the Committee to determine
where the-Commission’s authority needs strengthening or clarification.
Authorization.

The Committee condueted comprehensive oversight hearings into
th;r ?I?}Iflﬂméntation of the Consumer Product Safety Act as,w’e%tas
legislative hearings on S. 644, In 5 days of hearings, the Commit dele
received testimony from a variety of interested parties including trade
associations, consumer groups, lobbying organizations, manufacturers,
national retailers, independent testing laboratories, and the Consumer
Product Safety Commission itself. Almost every aspect of the Com;
mission’s activities and responsibilities were reviewed in detail. -

The Committee action provides an authorization for appropriations
for the next 2 years and the fiscal year transitional quarter. The 2-
year period was chosen because it is a long enough period of time to
allow the Commiission to engage in long-term program planning but
it will enable the Committee, when considering future gut}mmzamons
for appropriations, to assess thoroughly the Commission’s perform-
ance.

Jurisdiction L :
The legislation clarifies the Commission’s jurisdiction n severa
areas. First, it eliminates pesticides from the Commission’s jurisdic-
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tion under the Poison Prevention Packaging Act of 1970. Enactment
of the Federal Environmental Pesticide Control Act of 1972, in effect,
enables the Environmental Protection Agency to enforce adequately
pesticide-related packaging standards for the purpose of child pro-
tection. Thus, it would have been duplicative for the Consumer Prod-
uct Safety Commission to maintain this jurisdietion. ‘

Second, the Committee voted to amend the Federal Hazardous Sub-
stances Act to provide that the term “hazardous substance” as used in
that Act does not include “tobacco products.” The American Public
Health Association and Consumer Subcommittee Chairman Moss had
petitioned the Commission to ban all cigarettes which emitted tar resi-
cues in excess of 21 mg. The Commission denied the petition on the
ground that it had no jurisdiction to consider such a petition under
the Federal Hazardous Substances Act. The petitioners appealed the
case, and the Federal District Judge ruled that the Commission did
in fact have jurisdiction under that Act and ordered it to consider the
petition on the merits, This legislation amends the Federal Hazardous
Substances Act to reflect Congress’ intent that “tobacco and tobacco
products” may not be considered “hazardous substances under the
Hazardous Substances Act.

The Committee’s action should not be interpreted as reflecting any
new judgment on smoking and health.

The Committee action in clarifying the Congressional intent to re-
move tobacco and tobacco products from the jarisdiction of the Con-
sumer Product Safety Commission also reflects the Committee’s
concern that, if the Commission were to consider this issue, it would
exhaust its resources and it would be unable to address the other safety
issues with which it must be concerned. :

The Committee amended the Consumer Product Safety Actto pro-
vide that a “tobacco or tobacco product” constituted a “consumer
product” within the meaning of that Act to the extent that such prod-
ucts present an unreasonable risk of injury as a source of ignition.
The Consumer Product Safety Commission is currently considering
safety standards addressing the flammability of upholstered furniture
under the Flammable Fabrios Act, pursnant to which standards for
other products have been adepted. Some have argued that it would be
more cost-effective to regulate the source of igmition of furniture fires
rather than to regulate the construction standards for the furniture
itself. They have petitioned the Commission to take this approach,
which was denied on a 4-0 vote on the ground that it had no jurisdic-
tion to consider such a petition under the Flammable Fabrics Act.
"The petitioners have appealed the case. It is contended that this amend-
ment would be particularly appropriate in view of the fact that =a
prospective furniture flammability standard would do little to protect
furniture alveady in the home. This amendment would allow the Com-
mission to assess which approach would be the most cost effective and
hest protect consumers from the hazard of furniture fires. We do not,
however, intend by this amendment to delay the adoption of flammable
standards under the Flammable Fabries Act. That activity should con-
tinue unimpeded.

The legislation provides for a limitation on the Conumission’s regu-
lation of tobacco and tobacco products as an ignition source, The Com-
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mission may not, by its action, add to any health hazard posed by such
products. 1t would make little sense for the Commission, on the one
hand, to regulate tobacco and tobacco products as a source of ignition,
‘while, at the same time increase tar and nicotine content. If; for ex-
ample, regulation of cigarettes as a source of ignition would result
in the increase of the ‘“tar” and nicotine content of cigarettes, such
reomlations wonld not be permitted under the amendment. =
Finally, the Committee action clarifies the Commission’s jurisdiction
with respect to ammunition. A Chicago-based handgun control group
petitioned the Commission to ban bandgun ammunition as a “hazar-
dous substance” under the Federal Hazardous Substances Act. The
Commission denied the petition, arguing that to impose such a ban
would have the effect of banning firearms—a matter not' within the
Commission’s jurisdiction. The decision was appealed and the Federal
distriet court reasoned that, since the Commission admitted having
jurisdiction over handgun ammunition, it must consider the petition
on the merits, , : : -
 The Committee’s action makes clear that, except as otherwise pro-
vided in the amendment, the Consumer Product Safety Commission
has no jurisdiction under the Federal Hazardous Substances: Act to
restrict the manufacture or sale of firearms, firearms ammunition, or
components of firearms ammuuition. However, the amendment does
not affect the Commission’s jurisdiction with respect to fireworks de-
vices or components of fireworks — the Commission would maintain
the authority it has always had to regulate these products under the
Hazardous Substances Act., Additionally, the Commission’s jurisdie-
tion under ‘that Act to require cautionary labeling necessary to.the
storage of such ammunition in or around the household is maintained.
These regulations were. originally published in the Federal Register
on December 15, 1961, and the labeling requirements include (1) the
common or usual name of the ammunition in the container; (2) the
statement “Warning — Keep Out of the Reach of Children” or its
practical equivalent; and (3) the name and place of business of the
manufacturer, packer, or seller or distributor. '

The amendment also retains jurisdiction for the Consumer Product
Safety Commission to ban firearms ammunition which is identified
by manufacturer, caliber, load, quantity and manufacturer’s lot num-
ber to the extent that such ammunition is defective and presents a haz-
ard to the user by failing to perform in a normal or reasonably
foreseeable manner when fired from a firearm. By including such a
provision, the Committee seeks to protect users of firearms ammuni-
tion from unintended hazards presented because of a defect in the
way in which the ammunition was manufactured, the components of
the ammunition, or the way in which it was packaged or shipped.
It is in the interest of the public health and safety to have a Federal
agency such as the Consumer Product Safety Commission which can

act to ensure that such defective ammunition is recovered expeditiously.

Personnel '

The amendments relating to the hiring of Commission employees
whose principal duties will involve participation in determination of
major Commission policies or serve as a personal assistant to a Com-

7

missioner are designed to resolve the ongoing dispute between the Con-
sumer Product Safety Commission and the Civil Service Gommission.
On April 8 and ‘11, 1974, the Senate Commerce Committee and the
Senate Government Operations Committee held joint hearings on the
inability of the Consumer Product Safety Commission to ‘obtain Civil
Service Commission approval of CPSC non-caréer executive appoint-
ment positions (N EA). Until recently, Civil Service Commission ap-
proval was never obtained because of the Consumer Produet Safety
Commission’s refusal to submit the names of their nominees to the
White. House for political clemrance, This refusal was based on the
theory that the Commission, as an iﬁéépenden‘t regulatory agency and
an arm of Congress, need not seek-executive branch political clearance
of its personnel in policymaking positions. - _— ‘ :
rThesp‘amendments would allow the Commission to designate up to
25. positions as “non-career” positions. Such positions could include,
for exaniple, the Executive Director, the General Counsel, the Director
of Congressional Relations and the Director of Compliance. Appoint-
ments to, and removals from, these positions shall be made by the
Chalyman, subject to the approval of the Commission (except those
appointments and removals involving service as g personal assistant
or as an adviser to the Chairman or another Commissioner). No ap-
pointments or removals from these non-career positions may be subject
to tl}e approval by the Executive Office of the Ig’resident- or the Office of
Management and Budget, or any officer thereof, or by any office or
agency of the Federal Giovernment other than the Consumer Product
Sj‘fe,t}’ Commission and except as provided in section 8394 of Title 5
[‘smtvec%‘;;Sijcates Code. That section requires the Civil Service Commis-
ston'to approve the qualifications of an appointee to a GS—16. GS-17
‘and (}S‘v—‘IS‘ position. The section also ensures that, in additioz,z' to any
position that the Commission is authorized to have under section
7108(a) of Title 5, United States Code, the Commission may place
a total of 15 positions in categories 3S-16, GS-17 and G8—18, "~ .
Substantiol Product Hazord Identification. S
_ One of the most importaﬁt;fsafeguérds for the ub ie o provi
sions contained in the Consumer Product Safe(:}?Agt, .rgfftfgf;ﬁ]e
identification and ‘remedy. of consumer, products which are found to
contain a substantial product hazard, A substantial product hazard is
defined to mean a failure to comply with an applicable consumer
product safety rule which poses a substantial risk of. injury to the
public or a product defect which creates a substantial visik of injury
to the public. Under section 15 of the Act, whenever a manufacturer
distributor -or retailer which .obtains information. which reasdnabl;;;
jlue%ggi:ss ‘tllggteo?gl ?smn(ithz;tf product contains a defect which could
antial product ha is obligate ) (
o o Comn < P8 gt et . ol
An-order, to facilitate the identification of potential ntial
product hazards, this legislation. would. requimpa produggl;si?gi}ffta;
insurer or ah independent, testing laboratory which obtains informa.
tion which reasonably supports the conelusion that a consumer product
may contain such a hazard to report that fact: to its insurer or ‘the
cheﬂf; on whose behalf it has tested the product. The noticé must also

%. Rept. 25175 2
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inform the insured or the client of his obligations, if any, under section
15 of the Act. While the section is designed to increase the likelihood
that the Commission will become aware of a substantial product
hazard, it is not intended to shift any of the existing statutory duties
or responsibilities in the Act from the insured or client to the insurer
or independent testing laboratory. The Committee recognizes that a
voluntary cooperative relationship presently exists between insureds
and insurers and testing laboratories and clients, and this relationship
contributes to product safety. The Committee does not intend to inter-
fere with, or disturb, this long-standing beneficial relationship.

In determining whether an independent testing laboratory or prod-
uct lability insurer has complied with the requirements of this provi-
sion, the Commission must examine what information was known by
the laboratory or insurer at the point in time when it is being claimed
and must find that there was sufficient information to reasonably sup-
port the conclusion that a product contains a substantial product
hazard. Before subjecting an insurer or laboratory to a civil or
criminal sanction. the Commission must have actually determined a
substantial product hazard to exist. These two provisions are designed
to reduce “second guessing” by the Commission.

Standards Development

Section 7 of the Consumer Product Safety Act contains a unique
“offeror” procedure which provides for public participation in the
development of consumer product safety rules. The Act current pro-
vides that if the Commission accepts an offer to develop a proposed
consumer product safety rule, the Commission may not develop pro-
posals for such standard or contract with third parties for such de-
velopment unless the Commission determines that no offeror whose
offer was accepted is making satisfactory progress in the development
of such standard. The legislation makes clear that the Commission,
upon a determination that no offeror is making progress in the develop-
ment of this standard, may itself develop the standard or contract with
third parties for such development. The Committee anticipates that the
Commission will monitor its offerors closely and will exercise its au-
thority to develop the standard itself or by contract where the Com-
mission determines that the offeror is not going to complete satisfac-
torily the task for which it was selected.

Prohibited Acts , ,

The legislation amends section 19 of the Consumer Product Safety
Act by making certain acts “prohibited acts”. Section 16 of the Con-
sumer Product Safety Act authorizes the Commission, by rule, to re-
quire manufacturers, private labelers, or distributors of consumer
products to establish or maintain records as the Commission may. by
rule, reasonably require for purposes of implementing the Act. While
it is currently a “prohibited act” to fail or refuse access to or copying of
records, Congress failed to make it a prohibited act to “fail to establish
or maintain records.” This legislation would make such failure or re-
fusal to establish or maintain records a prohibited act.

The legislation also makes it a “prohibited act” to manufacture for
cale. offer for sale, distribute in commerce, or import into the United
States any consumer product that has been declared to contain a sub-
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stantial product hazard or that has been refused admission into the
customs territory .of.the United States. Under existing law, the basis
for refusing admission of such a product is that it fails to comply
with an applicable consumer product safety rule, it has been deter-
mined to be imminently hazardous, or it has been determined to
contain a product defect which constitutes a substantial product
hazard. The existing provisions of the Act provide full due proceés
proeedures for the manufacturer, distributor or retailer of a product
'“;hrchw the Commission believes to contain a substantial product hazard.
The Commission is required to hold a hearing in accordance with the
adjudicatory provisions of section 554 of Title 5, United States Code.
It 1s only after the Commission has held such a hearing and declared
‘t‘he product to contain such a substantial product hazard would it be a
prohibited act” to manufacture, offer for sale, sell, distribute or im-
port that product.

The legislation also makes it a prohibited act to fail to comply with
any rule under section 13 of the Act (15 U.S.C. 2062). Section 13
authorizes-the Commission by rule, to prescribe procedures for the
purpose of ensuring that the manufacturer of any new consumer
product furnishes notice and a description of such product to the Com-
mission before its distribution in commerce. Similarly, it would be a
prohibited act to fail to comply with any rule issued under section
27(e) of the Act. This section authorizes the Commission, by rule, to
require any manufacturer of consumer products to provide to the Com-
mission such performance and technical data related to safety per-
tot'm%nce which may be required to carry out the purposes of the Act.
The Commission may also, by rule, require that notice be given of such
performance and technical data to first purchasers. If the Commission
1s to obtain compliance with the rules which it promulgates, it must
have meaningful enforcement authority. ‘

FEnforcement

The bill also refines the enforcement authority of the Consumer
Product Safety Commission under the Consumer Product Safety Act.
Under existing law, the United States district courts have jurisdiction
to restrain any violation of section 19 of the Act (“Prohibited Acts”)
or to restrain any person from distributing in commerce a product
which does not comply with a consumer product safety rule. These
amendments would expand that injunctive authority to include re-
straining the distribution of a product which contains a substantial
product hazard or which has been refused admission into the customs
territory of the United States. Similarly, the Act currently allows a
seizure action where a consumer product fails to conform to an appli-
cable consumer product safety rule. This legislation would expand that
authority to allow for seizure where a product contains a substantial
product hazard or has been refused admission into the customs terri-
tory of the United States.

The Act currently requires that, before a product can be declared teo
contain a substantial produet hazard or before it can be refysed admis-
sion into the customs territory of the United States, a hearing must be
afforded complying with the requirements of section 554 of Title 5
United States Code. This section is degigned to afford the same protec—,
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ot .nsumers from products containing substantial product haz-
’;111?515 ta,os (1}3 Iclilrl'?(la;tly provided for products which fail to comply with a
‘ roduct safety rule. v L .
fe%fgllgaring whichy must be held by the Commls_smmtg deilsermllrlxe
‘whether a substantial product hazard exists can, at tlmes, be a er}fgtthy
proceeding. In order: to protect the pubhc dul_“lng thg pendency 0 3 1s
proceeding, the bill would allow the Commission to seek a pre 1131}1;11;
nary injunction in the district court when the court determines d a
enjoining . the. distribution in commerce of the produ_ctf pen 1nl)g
completion of the hearing is necessary to protect the pu_bhq from Sltlh_
stantial risk of injury. Upon a proper showing that, Welg}}mg_ the
equities and considering the likelihood of ultimate success, such actlﬁn
would be in the public interest, and after notice to the defendant, the
court would be empowered to grant the preliminary injunction without
bor’i‘%is_ provision is modeled after a similar provision contained in the
Tederal Trade Commission improvements provisions of the Alaska
Pipeline Act (15 U.S,C. 53(b). In that Act, the FTC is given authority
to seek preliminary injunctions when the FTC has reason _,t‘o‘btlathl(’ave
that any person is violating or 1s about to violate any provision or .flxw
enforced by the Federal Trade Commission. The argument for similar
authority for the Consumer Product Safety Commission 18 even more;
compelling since the health 4nd safety of American cohsumers are a
1>S‘S’lll‘1rﬁsf’ legislation defines a new relationship between the Consumer
Product Safety Commission; and the Department of «Justice. It pro-
vides that if£Hie Consumer Product Safety Commission seeks to bring
an action to enforce the Act;it must first request the Attorney General
to represent the Commission in court. If, after 45 days, the Attorney
General fails to notify the Commission that he will. represent. the
Commission, the Commission may designate its own.attorneys for such
puarpose. The bill WOuldfalso allow the Commission to go directly to
vt for injunctive relief. - . e
cé}i?his.45;(i]ay-provision has several benefits. Unlike the Comml,ssmn’s
proposed legislation (S. 1000) which would have allowed the Com-
mission to.go, directly to court, under this provision, the: Attorney
General could choose to represent the Commission in the court aetion.
1t alse provides the flexibility to allow the Commission to go to court
ol its-own behalf if the Attorney General. for example, is experjencing
a particularly heavy caseload and is unable to-dedicate the resources
necessary to bring the Commission’saction, With the authority for the
Commission. to designate its own attorneys to go into court, an even-
handed and consistent enforcement pol.ley for. the Commission is: as-
sured. Finally, it provides a more efficient enforcement program be-
cause the agency with the expertise—the Consumer Product Safety
Commission—is authorized to present 1ts own case. rather than relying
on ‘the Justice Department attorneys who may not l’)e asmtlmately
familiar with the Commission’s case as the Commission’s own attorneys.
“Tt.should be noted that the provisions contained in this bill allowing
the:Commission to represent itself in court are not unique. For example
the :Magnuson-Moss FTC/Warranty Act (P.L. 93-637) allows ‘the

Federal Trade Commission to go into court on its own behalf.
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Relationship Between Consumer Product Safety Act and the I'rans-
ferred Acts ' : ‘ o

The amendment to section 30(d) of the Consumer Product Safety
Act would afford the Commission greater flexibility in its regulatory
activities. In addition to the Consumer Product Safety Act, the Com-
mission is responsible for implementing the Federal Hazardous Sub-
stances Act, the Poison Prevention Packaging Act, and the Flammable
Fabrics Act. These Acts were transferred to the Commission when: it
was established in October 1972. The bill would allow products which
may be regulated by the Commission under one of the transferred Acts
to be regulated instead under the provisions of the Consumer Product
Safety Act upon a determination by the Commission that such action
is in the public interest. ‘

In some circumstances, the Consumer Product Safety Act may pro-
vide a more preferable regulatory scheme. For example, that Act con-
tains the section 7 “offeror” procedures which assure industry partici-
pation in the development of standards. Likewise, the Consumer Prod-
uct Safety Act contains a broader provision on standing to challenge
product safety rules and a prohibition against stockpiling noncemply-
ing products before a standard becomes effective.

Preemption

The final issue addressed by the Commiitee in the bill concerns the
preemptive effect of standards or regulations promulgated under the
Federal Hazardous Substances Act, the Flammable Fabrics Act, and
the Consumer Product Safety Act.

With respect to the Flammable Fabrics Act, the Committee action
repeals the preemption provision contained in the 1967.amendments
because of the uncertainties which it has created. Section 16 of the
Flammable Fabrics Act currently provides that “This Act is intended
to supersede any law of any State or political subdivision thereof in-
consistent with its provisions.” The term “inconsistent” has been given
varying interpretations by legal authorities and this legislation is
intended to resolve any ambiguity in the preemptive effect of the
Federal flammability standards. : S :

With regard to the Federal Hazardous Substances Act, that legis-
lation does not contain a preemption clause applicable to regulations
used to determine when a hazardous substance or article shall be a
banned hazardous substance or article. While the promulgation of
such standards under the Hazardous Substances Act will assist manu-
facturers in complying with the Act and will assist the Commission in
enforcing its provisions, the Committee action will clarify the pre-
emptive effect of these regulations. : :

The Consumer Product Safety Commission has promulgated stand-
ards applicable to bicycles under the Hazardous Substances Act. Sev-
eral States have also adopted safety regulations applicable to bicycles
that are sold within the State. In some cases, those standards are 1den-
tical to the Federal requirements. However, others would require non-
compliance with the Federal standard in order to comply with a State
standard. Still others, while not inconsistent. with the Federal stand-
ard, address the same risk of injury but offer a different safety solution

than the Federal requirement. In some cases, this may burden manu-
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facturers in complying with both Federal and State standards te meet

the same problem, providing little additional safety benefit and adding

to the cost for the nltimate consumer. These amendments would specify

when a State or political subdivision may maintain its own standards

when Federal standards are in effect. A

- The preemption scheme adopted for all three Acts would be as fol-

lows: First, 1f the Consumer Product Safety Commission has in effect

a requirement established to alleviate a risk of illness or injury associ-

ated with a product, no State or political subdivision may establish or

‘continue in effect a requirement designed to alleviate the same risk of

iliness or injury unless such requirement is identical to the Federal

requirement. Second, the provision allows the Federal Goverament or
the government of the State or political subdivision thereof toestablish

‘and continue 'in effect forr é¢s own use a requirement if it provides a

‘higher degree of protection than the Federal requirement, These eri-

teria would be applicable, for example, to a State hospital, institution,

orold age facility. Third, upon the application of a State or political

subdivision, the Consumer Product Safety Commission may; by rule

promulgated after notice and opportunity for oral presentation of

views allows that State or political subdivision to continue in effect its
own reguirement if (1) compliance with the State or local requirement

would not cause the preduct to be in violation of the Federal require-

ment; and (2) the State or local requirement provides a significantly

higher dégree¢ of protection than the Federal requirement and it does
not place an urrdue burden upon the manunfacture or distribution of
products in interstate commerce. . ‘ ' C

This preemption scheme is designed to meet the competing interests
of those who view Federal requirements as merely minimum standards
and those who would opt for uniform national requirements. Forthose
who adopt the former view, it would allow & State to maintain its-own

‘requirernent as long as that requirement will have the effect of protect-

ing consumers to a significantly higher degree than the protection from
the specific risk of illness or injury which is addressed by the Federal
requitement. Thus, for example, if both the Federal Government and a
State government were to adopt a standard for rear reflectors for
bieyeles, in order for the State to maintain its standard in effect, it
‘would have to prove to the Commission, infer alia, that its standard
provides a sigmficantly higher degree of protection than the Federal
standard. Otherwise, the State standard would be preempted. -

Another example relates to fireworks devices. Many States have
banned the distribution, sale or possession of fireworks devices to pri-
vate citizens. The Consumer Product Safety Commission is currently
considering a regulation under the Hazardous Substances Act relating

“to fireworks devices. If the Commission’s regulation ultimately allows
the distribution of some types of fireworks, a State would have the
burden of showing that its ban provides consumers & significantly
higher degree of protection than the Federal requirement which allows

“the distribution of some fireworks. ‘ :

Tn addition to the level of protection factor, the Committee is acutely
aware of the potential for increased costs to consumers and burden on
manufacturers that could vesult when States are allowed to maintain
different standards over and above the uniform Federal standard. It is
for this reason that the preemption clause contained in these amend-

- amendments is that which falls upon the
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ments requires that the State standard not place an undue burden upon
fl}@ manufacture or distribution of products in interstate commegce
The Commission, therefore, in ruling on the preemptive effect of a Fed-
eral standard, must balance the protective benefits devived from the
btagt-::‘s maintaining its own standards against the burden that standard
n:a;y mpose upon the manufacture or distribution of products in inter-
state commerce. In this context, such factors, among others, as in-
;;flll'eﬂsed cost,fof the product and complexity of the rgquired éhanges
ot 1: ﬁfg{; nz?cturel s pr odgctlon or distribution system would consti-

I choosing the phrage “undue burden upon the manufacture or dis-
tribution of products in interstate commerce” it is the Committee’s
intention to establish a standard different from the general constitu-
tional test of the commerce clause. The “burden” referred to in these

mendme manufacturing p ort
cistribution system for goods moving in mmmtzgeuégﬁgn%xgesls’}?lfsthii
is intended, for example, to be distingunished from those casesin whiwch'
the courts have held that costis not a factor in determining whether
there is a burden on conunerce. These criteria effect only the preemp-
tion provisions of the Consumer Product Safety Act, the 'Hﬁgard N
Substances Act and the Flammable Fabrics Act. o o

© . SECTION-BY-SECTION: ANALYSIS -

o SECTION 1. SHORT TITLE

The short title of this Act is the ue £ - Comm

Lhe short title Act is the “Consumer Product Safety (' -
sion Improvements Act of 19757 o safety Comm}b

-+ SECTION. 2, AUTHORIZATION FOR .Ai’PRc»PRIA"rI(iNs

Section 82(a) of the Consumer Product Safetv Ac U.8.C. 2081

t1 ) of the suiner: -watety Act (15 U.S.C. 2081

f{i a) )1 18 amended to auth(gmze‘for appropriation $51 gnillion ';Tof the
L iiitéfeeixdi?d?g tJ m}m 390(} iggfé ; %14 million for the transitional
arter ng September 30, ; and $55 million for the fiscal yenr
e Sgptel?lber{%{), 1977? . 35 and $55 million for the fiscal year

BECTION 3. LIMITATIONS ON JURISDICTION

’ Tbectwn 2(f) (2) of the Federal Hazardous Substances Act (15
U.8.C. 1261 (%) (2)) is amended to provide that the term “hazardous
Su%sga?ce” %pes I;Qt;}lelulde tobacco and tobaceo products. '
at - section 1s turther amended by providi he te
“hazardqus substance” shall not include Jva,nl}? articl:%vﬁlea}f i?&l?ﬁ
the manufacturer, producer or importer, would be subjec!;7 to the tax
tmposed by section 4181 of the Internal Revenue Code (determiu;a
without regard to any éxemptions from such tax provided by section
4182 or 4221, or any other provision of such Code) or any component
Qf any article. Thus, except as provided below, the Consumer Product
Safety Commission may make no ruling or order that restricts the
»g;afrimfacture or salgzt of ﬁ_rea]rnés, firearms ammunition, or componehts
irearms ammunition, including black eror der, unc
the Federal Hazavrdous ’Substzmcé% A?tc.k porwder o stpon fet ,kunder
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However, the term “hazardous substance” does include (1) fire-
works devices and components thereof (except certain components in-
tended to be used solely for sporting, recreational, or cultural purposes
in antique firearms) ; (2) firearms ammunition, to the extent that cau-
tionary labeling is necessary relating to the storage of such ammuni-
tion in or around the household ; and (3) firearms ‘ammunitien which
is defined by manufacturer, caliber, load, quantity, and manufacturer’s
lot number to the extent that such ammunition is defective and pre-
sents a hazard to the user by failing to perform in a normal or reason-
ably foreseeable manner when fired from firearms. :

Section 2(2) of the Poison Prevention Packaging Act of 1970 (15
U.S.C. 1471(2)) ‘is amended by deleting from the definition of
“household substance” the words *“an economic poison” as that term is
defined in section 135(a) of Title 7 United States Code.. L

Finally, section 3(a) (1) (B) of the Consumer Product Safety Act

(15 U.8.C. 2052(a) (1) (B)) 1s amended by providing that-the term
“consumer product” does not- include tobacco and tobacco products,
except to the extent that such products present an unreasonable risk
of injury as a source of ignition. No action taken by the Commission
in regulating tobacco or tobacco products as an ignition source shall
add to any health hazard posed by such product. S

SECTION 4, BUDGET AND EMPLOYEE PROVISIONS

Subsection (a) amends section 4(f) of the Consumer Product Safety
Act (15 U.S.C. 2053(f)) by providing that requests for estimates for
regular, sppplemental or deficiency appropriations submitted on
behalf of the Commission shall require the approval of the Commis-
sion before they are submitted. - o

Subsection (b) amends section 4(g) of the Consumer Produet

Safety Act (15 U.S.C. 2053(g)) by adding several new provisions.
The Chairman, subject to the approval of the Commission, may desig-
nate up to 25 positions within the Commission as “noti-career” posi-
tions. Individuals may be appointed to these “non-career” positions
if their principal duties will involve (1) significant participation in
the determination of major Commission policies; or (2) service as a
personal assistant or advisor to the Chairman or any other Commis-
sioner. Appointments to, ‘and removals from, such non-career 08i-
tions shall be made by the Chairman, subject to the approval of the
Commission. Where the position involves Service as a personal assist-
ant or as an advisor to the Chairman or any other Commissioner, only
the Chairman’ or that Commissioner has the authority to appoint or
remove an individual from that position. Any such appointment or
removal may be made without regard to any provision of Title 5 of
the United States Code other than section 3324 where applicable,
governing appointments to and removal from positions in the com-
petitive service. No ‘appointment or removal shall be subject to
approval by the Executive Office of the President or the Office of
Management and Budget, or any officer thereof, or by any office or
agency of the Federal Government other than the ‘Consumer Product
Safety Commission, except as otherwise provided. The Chairman, sub-
ject to the approval of the Commission, may abolish a non-career
position established under this authority.
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The (hairmsn, subject to, the oval - Jonamisgl

place a total of 15 positions in cdgfg%gieg G(;’Sifgf(}cg——];’( ang) I(l?:sn_l%g
in ad&htlgn to any professional engineering pcé'i{iidn"br‘ﬁhaxjﬂ?"écnj
gﬁgneh w_lthl research.and development and professional positions in
h t}{) ysmz;,d:;d natural sciences and medicine which may be placed
% R gq grades; and in addition te any sueh pasitions that ave puthor-
fyé?mtmn 5168: () -of Title 5, United States Code, Section 5108

(¢) of Title 5, United States Code, is, amended to provide for these 15

positions in categories G816, GS-17 and G818, -
SECTION 3, SUBSTAWTIAL PRODUCT HAZARDS . . |

‘Subsection, (a) adds two paragraphs tothe definitions section ol "

. (2) -adds two paragraphs to the definitions section ‘
glonsun%er Product Safety Act. First, it defines a&“‘prgddﬁg Iw?bflht}%?
Insarex?’ o8 3 legally constituted and authorized epfity that (1) has
“nteae into a contract or agreement or that is otherwise legally obli-
gated to pay or compensate ap.injured person for losses associated

with & ‘mmum‘”f“’d‘m distributed in commerce or (2) has insured

a manufacturer of a.consumer product distri i 6 i
msé{;imilg?@ s ,P,mducts;\produc(t _d.lstr;buted in commerce against
and, the term “independent testing laboratory” ’

! 1 “ind ent testing laboratory” is defined t
mnti a person who, in accordance with professibng,?l standards ’ang
fo}‘ é;f ve test protocols, tests consumer products and evaluates them
inrwhﬁe};y gg@ Oiher,chg}"actemstmg and who isnot owned or controlled,
sn%h‘pmam@ pﬁaﬁ‘»,k irectly or indireetly, by.the manufagt‘uxe@f

ubsection (b) provides that each product liability i i ke
- . gy & A KT S MR T ¥ a'billt ns ’
égdggimdent, testing laboratory which obtains inyfomgaﬁim‘; 1;51};;&%0&1}
inna ¥ supports the conclusion that a consumer product distributed
in g&%n;:réi a‘gﬁlgég%l?ng%ﬁt‘:mt& ‘Sglbstaélti& "pr%duct. hazard shall,
; as icable, it to its insured, or to the person on whose
behalf it has tested such consumer o hicherr 1 arolicable,

al ested suc] ner product, whichever is applicab
a I?éx;;th%f ﬁih I%%mél;lél%af and jofarm sugz}f person of his df))hg;ta’ig;eé

nder the Act. N rt. ‘of any notjce submitted in . liance wi

this paragraph shall be admitted as evid e oD e i
damages. Before a. product liab",l'S‘é e or I amedont fon o
Taborstosy may be sabiech & bility insurer or independent testing

ratory may be et to a civil or criminal penalty for' fai
to comply with the requirements of this ‘provisfb%; '&éyﬁ?égig?js

. must_determine that the product liability insurer or independent; test-

ing laboratory failed to act upen information availabl im at
et IS Tl have ety syt e cncion i e
v “contained a substantial product hazard. Addition:
ally, the consumer product in question m procuct, Aazard. Aoc itjon
actually contain a substantial I;lro;u po h};g‘ilfave been ‘determitied to

| . SBOTION ¢, STANDARDS DEVELOPMENT ..

Seéﬁion?'?; (e) () of the Conisumer Ppoduct. Safet; e
Py ° onsumer Product. Safet v
ans (o) (2)) e s by proidiog it whaneer (b Conmision
of the Act lsmakmg progress in t?hiﬂ&t . 3 i accepted under section 7
ehich T svas seloetad to donelop. e () fiou i of the standard for
developed by the afferor 15 nat sittestors ta whitebere standard

e ofsoc s gt bastacory T whol or i part ch



16

C,orriu’iiséioﬂ itself may develop the’ stafidard or may: contract with
third parties for such development. O =

‘SECTION 7. PROMIBITED ACTS AND ENFORCEMENT

" Subsection - (a) amends ‘section 19(¢a) of the Qonsumer Prodnct:
Safety Act (15U0.8.C. 9068 (a)) by making it unlawful for any persor
to (1) fail or refuse to establish or maintain records that mag be re-
quired by the Commissiony (2) manufacture for sale, offer for sale;,
distribute in commerce, ox import into the United States any consumer
product that is subject to an order issued under section 15(d) or that.
has been -refused ‘admission into the customs territory of the United
States pursuant to section 17; (3) fail 6 coniply with-any, rule under
section 13 relating to prior notice or description of new donsumer prod-
ncts; or (4) fail to comply with any rule under section 27 (@) relating
to providing performanqe‘a,x}d,technidé? data.” RN
giibSeqtlion {b) amends section 22 of the Act in several respects..
First, it provides that the district courts of the United States shall
have jurisdiction to restrain any person from distributing in commerce
a product, that 1s subject. to an order issued undét section 15(d) re-
lating to substantia;l,prodqct,ha‘zards or that Tias been refused admis-
gion anto the customs territory of the United States pursuant:t6 section
17. Second, section 22(b) is amended to provide that an consuiner
product that is st bject to an ‘order issued under section 15(d) relating
fo substantial product hazards or ‘thiat has been refused admission into-
the customs territory of the Tnited States pursuant to section 17 shal¥
he liable to_be pydceededvblg,&inst-. on libel of .information and cons
demned in any United States district court withinithe jurisdiction of
which such consumer product isfonnd. e
_ Third, section 22 is amended by adding a new ‘sithsection whicle
provides that whenever the ‘Comrnission has reason to believe that any
person s mamﬁacturing,ﬁoﬁering for sale, selling, br'fdistributing i
comnierce of importing any consumer product which coritaing a’siib=
stantial product hazard and that enjolning the distribution of that
product pending completion of the hearing required by section w5 (f)
ig necessary to protect the piblic from substantial risk of injury, the
Commission or the Attorney General may bring suit in a district courts
of the United States to enjoin the di‘strigution;of such product. Upon:
a proper showing that, weighing the equities and considering the Com-~
mssion’s or the Attorney General’s likelihiood of success, such action
would be in the public interest, and after notice to the defendant, &

preliminary injunction may be granted without bond.
SROTION 8. LITIGATION =

Subsection (a) amends section 22 of the Act by no longer requiring:
the Commission to seek the concurrence of the Attorney General be-
fore it brings an action for injunction. - S o

" “Subsection” (b) provides that,” when the .Commission seeks (1) to
initiate, prosecute; defend oxr appeal any court’ action in the name of the
Commission for the purpose of enforeing the laws subject to its jukis-
diction or (2) to enforce a subpoena or otder which it has issued, the

‘Attorney General must notify the Commission within 45 days of re~
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gg:%i}t;i ;I?I?reselgi%atimthé.b he . will represent the Commission. If such:
sotification 't:lg no p{li*thpomm , the Commission representation may be
made’ by | rneys esignated by the Commission, for that purp};se.?
SECTION ?;ﬂJ‘U}tISDZ(C’}HObTiUNDER}' CONSUMER PRODUCT SAI'E'E'%»AGT -
. B T e

_ Section 30(d) .of the Consumer Product Safety Act (15 U.S.C.

© 2079(d)) is amended to provide that a risk of injury which is asses

ciated with a consumer. product an i ’

ed. wil ' or. product and which may be r

gggme;?smnp un‘%:r.the Eederalf»Ha,zardqus.Substyanceséagéaii% g%ig)l >
ey ullgtgd ac E ging Act, or the Flammable Fabrics Act ﬁialy inste: 3
v ug Hate d‘;& r{;{; 1:;1;5 progqsmns of the Consumer Product Safe%y
thg public by ; on. y thg (?g)lmmlssmp §hat. such action is m
L © ¢ . SECIION.10. PREEMPTION B

,Subseétiohn‘(ﬁr):"én{erids section 18 he Federal Has "
bsection (4) amends section 18 of the Federal I ’ :
gggﬁﬁ?f Ag;,, (’g& Stat. 3805 15 U.S.C. 1251 note) by addiiggidgzivggg
Consnmp ‘}? ling .for preemption of regulations adopted by the
haza;rdoer:;‘ io;iuct Bafety Commission used to determine wg "
hazard izs %Ifh stance or article shall be a banned hazardous Substen e
or art cle. When such a regulation is adopted to deal with a i im%
S iess or 1n¥njy,&3(s@qa§egiy;th a hazardous substance or &rt'mls no
State ;rr(p,oillt‘;gal subdivision thereof may establish or cont;g o i
effect \vi%tﬁ‘i; gﬁ;g;xm%%%gggiﬁlm such sybstance or article desi(giég
to with the Ii -illnesg or Injury, unless sus 1 .
;Ts ﬁg%}iécil . fg}the requirement established by{ the. Feﬁiﬁfiﬁﬁﬁ?ﬁeh&
Suhdii'ri‘si& L overnment and the governmerit of the State or | l't%on"’
subdi reon', ercof may establish and continue in effect forR% i
sucix ré’ Lt{;i%\l'remeni applicable to a hazardous substance or a;tisclow’%
or in'm(*i s ment has been established to' deal with the risk of ilTnes
requiJré n:}; ts_pela:%te(.i_ with such a substance or article, even thou ; “stioh
requ reqililrelrnnggé ;i:nj;}gal to %he }rlequirement if the Federal, & t;i?,: ((})112
. : 1t provides a high protection . from t
I‘lS%} og I1lllness1 or injury than the F%dga?ggéﬁ%r:ie{)}?tmtmn from the
Conmomer Product. Sataty Comminsion mag, by rele. pareoks the
‘ r ot : y sion may,
%ftgetz ggt:tcei . t?,.nd1 opgoytgxmty for oral preseri’atign rélflévigg’ muhgatad
State desli);ﬁl egicséosg éll;wls}%nthle{reof to have in effect its oxxsx’ ziq?;’v :
. d-to deal with risk of illness or inj ocia Jith
i O}tl;aggggglg s%bstance if. (a) compliance with. ﬂéﬁfgqfffgg atid e
ot sonse o .e&;zazalgous substance to be in vieolation of chan;louk%
T b I;ﬁ ( 1):] the State or political subdivision requirggmt
provides a gnificantly higher degree.of protection from the ri .kgn.
such iline b?ll;gglmgfnﬁégn the Federal requirement and does ndtlfaldgg
I interstate commerce, é’r?%nufécturg or distribution of products
(1§%s§cé10{12 0(?3))) t'amend_s' section 18 of jthéf‘-lé,m:n-lable Fabric l&.
propoéec‘i ;1208 Fc;}i)rowde for.a preemption provision similar tAS t}10£
proL pro?ided‘ ?f ﬂera.l Hazardous Substances Act. Except as Oth a't
ise provided, éh aF ammability standard. or any other rggu]ag is
in effect under e lam f"“b}e Fabrics Act, section 11 of Public (}ilziii

IRSSIE A
i
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A : , ity in effect on
: ich provides that standards of flammability in effe ;
%ﬁgﬁbgvﬁ? IQ%’Y ;lf:aﬂ -eontinue eﬁeat_);, or myother rga!glul&tmg?
i o e Tl e it g gt
ivis g Y
ggf;ti;laflesiga;%e%%éi}):; (;v:fiz?ﬁamsu mability'ﬁstanﬁanti gr wguhic%lazfgﬁﬁg
1 ot to w
the same risk of occurrence of fire y;tj:l Iels?g}fe o rhich the Federal

rd or regulation was adepted ny
bl il Bl e g
" The Federal Government and the gove oment of w State or poa
¢al subdivision thereof rmg;2 however, establis} g%dmf&‘mmefh” o
for its own nse, a fammabrhity standard if it pr% o ! ﬁ?‘?Fe&ergI
‘protection from the risk of occurrence of fire than the ral
‘s’fm{ﬁ;’;&% regulation provides. Upon the appliention: eg\a t?(g;;; or
of a political subdivision of a State, the Consumer Produe 3 neiiy
or oral presentation of vicurs: allaw a State of subdivision therect (o
for oral presentation of views, allow a ibdivisio (Ij ereof {0
maintain its own flammability standard or regulation if 1) compli.
e with the requirement would not cause a Tabrie, relate mater
ﬁ?cergéttlléttg? be%n violation of a Federal standard andh(?) _thed State
or Pocal standard or regulation fpmvldes a significantly hi he%e g%ret;
of protection from the risk of occurrence of fire than ¢ ed era
standard or other regulation and does not place an undue burden upan
the manufacture or distribution of products in interstate con}glrn%:jucg{;
~Subsection (c) 'amends section 26(c) of ti;e‘ Consumer Pro et
Safety Act (15 U.S.C. 2075(c)) by providing the same stardards. for
preemption of State standards as is provided by these amex;dmgar;lbts, in
the Federal Hazardous Substances Act and the Flammable Fabrics
Act. Specifically, upon application of a State or political S“bdlm‘%n
théreog the Commission may, by rule, after notice and o%go.rt‘an;ty
for prefséntatioﬁbf views, allow the State or political sub ;1v1§ipnh o
maintain its own standard where (1) it imposes a significantly ! igl eli;
level of performance than the Federal standard and (2) 1t;_does“n§
place an undue butden upon the manufacture or distribution of prod-
uets iri interstate commerce. N ,
Cranaes 1v Existine Law -

. Tn compliaheo with subseetion (2) of Rule XXIX of the Stand-
mg ‘éﬁ}%ﬁgl&eg@mw changes in existing law made by th'e'bﬂl as
roported are-shown as follows (existing law proposed to be omitted
18 enclosed in black brackets, new miatter is ;:srmted in italies, emgtmg
Jaw in which no ehangeis proposed is shown in roman) : o :
AMENDMENTSTO THE CONSUMER PRODUCT v SAFETY

AUK~(15/ULS.C.“'2051SET'$EQ.1 R ’
Syc'rmxr 3 oF :rim COSSUB{ER,?RQDUQT{ Sarery Acr (15 U.8.C. 2052)
L . i D#rxm’mows S
© Seé. 3 {ay Far'pdrposés offtliiis Act:

(1) The term “consumer preduct” means any article, or com=
ponent part thereof, produced or distributed (i) for sale to a
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consumer for use in or around a permanent. or temporary house-
hold or residence, a school, in recreation, or otherwise, or {ii) for
the personal use, consumption or enjoyment of a consumer in or
around a. permanent. or temporary household -or residence, a

- 8chool, in recreation, or otherwise; but such term does not
include—

See

(A) any article which is not customarily produced or dis-
tributed for sale to, or use or consumption by, or enjoyment
of, & consumer, - SR ;

(B) tobacco and tobacco products, except to the extent that

- such products present an unreasonable risk of injury as o
source of ignition: Provided, however, T'hat no action taken
by the Commission shall add to ony health hazards posed by
such products, . :

(C) motor vehicles or motor vehicle equipment (as defined
by sections 102 (3) and (4) of the National Traffic and Motor
Vehicle Safety Act.of 1966),

(D) [economic poisons] pesticides (as defined by the Fed-

eral Insecticide; Fungicide, and Rodéntivide Act),

(E) any article which, if sold by the manufacturer, pro-
ducer, or importer, would be subject to the tax imposed by

“section 4181 of the Internal Revenue ‘Code of 1954 (deter-
mined without regard to any exemptions from such tax pro-
vided by section 4182 or 4221, or any other provision of such

Code), or any component of any such article, o

F) aircraft, aircraft engines, propellers, or appliances (as
defined in section 101 of the Federa Aviation Act of 1958),

G) boats which could be subjected to safety regulation
under the Federal Boat Safety Act of 1971 (46 U.S.C. 1451
et seq.) ; vessels, and appurtenances to vessels (other than
such boats), which could be subjected to safety regulation

under title 52 of the Revised Statutes or other marine safety
statutes administered by the department in which the Coast
Guard is operating; and equipment (including associated

equipment, as defined in section 3(8) of the Federal Boat

Safety Act of 197 1) to the extent that a risk of injury asso-
ctated with the use of such equipment on boats or vessels
could be eliminated or reduced by actions taken under any
statute referred to in this subparagraph,

. (H) drugs, devices, or cosmetics (as such terms are defined
In sections 201 (g), (h), and (i) of the F. ederal Food, Drug,
and Cosmetic Act), or

(I) food. The term “food™, as used in this subparagraph
means all “food”, as defined in section 901 (f) of the Federal
Food, Drug, and Cosmetic Act, including oultry and poultry
products (as defined in sections 4 (e) andP (f) of the Poultry
Products Insgecmon‘ Act), meat, meat food products (as
defined in section 1( 1) of the Federal Meat Inspection Act),
and eggs and egg products (as defined in section 4 of the Egg
Products Inspection Act).

sections 30(d) and 31 of this Act, for limitations an Commis-

e b 5 ; M
‘ sw(ng §Aa,;1t£m$1ty to regulate certain consumer Products.
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" (15) The term ‘product liability insurer’ means a legally con-
o stituted and authorized entity that- - - )
n A) has entered into a_contract or agreement, or that is
. otherwise legally obligated, to pay or compensate an injured
person for losses associated with a consumer product distrib-

uted in commerce; or o o
B) has insured o manufacturer of aconsumer product
distributed in commerce against risks involving such product.
(16) The term ‘“independent testing laboratory’ means a person
- awho, in accordance with professional standards and objective test
© . protocols, tests consumer products and evaluates them for safety
and. other characteristics, and who is not owried or controlled, in
whole or in part, directly or indirectly, by the manufacturer of

such products. o

. SEcTION 4 OF THE CONsUMER P,RODUo'i‘ ’SAI(;ETY Acr
(1‘5 U.S.C. 2053) '

CONSUMER PRODUCT SAFETY COMDMISSION

ek () Pt .
ﬁ (f)c(l) fT%xe Chairman of the Commission shall be the principal

executive officer of the Commission, and he shall exercise all of the
exeoutive and administrative functions of the Commission, including
functions of the Commission with respect to (A) the appointment and
supervision of personnel employed under the Commission (other than
personnel employed regularly and full time in the immediate offices of
“commissioners other than the Chairman), (B) the distribution of busi-
ness among personnel appointed and supervised by the Chairman and
among administrative units of the Commission, and (C) the use and
‘expenditure of funds. S ) . o
"~ (2) Incarrying outany of his functions under the provisions of this
subsection the Chairman shall be governed by general policies of the
Commission and by such regulatory decisions, findings, and determina-
tions as the Commission may by law be authorized to make. )

(3) Requests or estimates_ for regular, supplemental, or deﬁqze'n%?/
appropriations submitted on behalf o f the Commission shall require the
approval of the Commission, pursuant to section 27 (k) (1), prior to

ir submission. ‘ o
Vthe( )(1) The Chairman, subject to the approval of the Commission,
shal% appoint an Executive Director, a General Counsel, a Director of
Engineering Sciences, a Director of Epidemiology, and a Director of
Information. No individual so appointed may recelve pay in excess of
the annual rate of basic pay in effect for grade G:S-18 of the General
Schedule. ) v ) _ . N
_ (2) The Chairman, supject to subsection (f) (2), may employ suc
other officers and employees (including attorneys) as are necessary in
the execution of the Commission’s functions. No [full-time] regular
officer or employee of the Commission who was at any time durmé the
12 months preceding the termination of his employment with the Com-
mission compensated at a rate in excess of the annual rate of basic pay
in effect for grade GS-14 of the General Schedule, shall accept employ-
ment or compensation from any manufacturer subj ect to this Act, for a
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period of 12 months after terminating employment with the Com-
mission. L o o,

. (3) The Chairman, subject to the approval of the Commission, may
designate certain positions (not to exceed 25) withinthe Commission as
‘noncareer positions’. Individuals may be appointed to such.noncareer
positions if their principal duties will involve— . - . =~ .
“(A4) significant participation in the determination of major

ommission, policies; or o . - . .
“(B) service as a’ personal assistant or as an adviser to the
Ohairman or any-other Commissioner. , TR
Appointments to, and removals from, such noncareer positions shall be
made by the Chairman, subject to the approval of the Commission, ex-
cept that appointments to, and removals from, any such position that
involves service as a personal assistant or as an adviser to the Chairman
or any other Commissioner shall be made by the Commissioner con-
cerned ond shall not be subject to the approval of any other Commis-
sioner. Any guch appointment or removal may be made without regard
to any provision of title & of the United States Code, other than section
3324 thereof where applicable, governing appoiniments to, and re-
movals from, positions in the competitive service, and shall not be sub-
ject to approval by the Executive Office of the President or the Office of
Management .and Budget, or any officer thereof, or by any office or
agency of the Federal Govermanent other than the Commission, except
s otherwise provided in this section. The Chairman, subject to the
approval of the Commission, may abolish any particular noncareer
position, that was designated as such under this paragraph, wpon a
determination that such position’is no longer needed. - - . -

“(4) The Chairman, subject to the approval of the Commission, may
place a total of 15 positions in categories GS-16, G817, and G'S-18,in
addition to any professional engineering position primarily concerned
with research and development and professional positions in the physi-
cal and natural sciences and medicine whick may be placed in, these
grades, and in addition to any such positions that are authorized by sec-
tion 5108 (a) of title 5, United States Code.

o (h) . ** ct SR

© SectioN 7 oF tHE CONSUMER PrOBUCT SAFEi'Y Acr:
-7, (13 U.S.C. 2056) :

. Sgc. T (a) ***. . . co

. (e) (1) If the Commision has published a notice of proceeding as
provided by subsection (b) of this section and has not, within 30 days
after the date of publication of such notice, accepted an offer to de-
velop a proposed consumer product safety standard, the Commission
may develop a propesed consumer product safety rule and publish
such proposed rule. ' . - .

_ (2) Tf the Commission -accepts an offer to develop a proposed con-
sumer product safety standard, the Commission may not, during the
development period (specified in paragraph (8)) for such standard—
. - (A) publish a proposed rule applicable to the same risk of
_- injury associated with such product,or =, = .. S

* (B) develop proposals for such standard or contract with third
parties for such development, unless the Commission determines
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" that ‘no offeror whose offer VYI‘&S a}tlzcipteéi ig making Satlsfgctory
ress in the development of such standard. L o
In ’é,rll);%%se' in 3 tllilichthé solo offeror whose offer is‘accepted qg(ier sgb;
séction’ {d)(1) of this section is the manufacturer, distri Egor, o
retailer of » consumer product. proposed to be regulated by 3 cﬁl‘
sumer product safety standard, the Cothmission may indile,pgn erll y
proceed Yo develop proposals for such standard during the develop-
ment .period. Whenever the Commission determines that no Q;}'evo;;
whose offer is. accepted is making progress in the dea)glopmem of suc
standard, or.that the proposed standgrd developed by eachdojz‘erm;
whose offer for the development of such standard was éccepted 18 no
satisfactory in whole or in part, the O’a?gm@sswq itself may g*v;lop
such, standard or it may contract with _tﬁmi‘ parties. fw such develop-

' Skoriox 15 or THE CONSUMER Provuer Sarery Act

'NOTTFICATION AND REPATR, REPLACEMENT, OR REFUND

Sm 15.'{a) For purposes of this section, the 'ﬁerm “‘substantial
product hazard” means— '

Pmd‘,wf 1 )aiafa,ﬂge to comply with an applicable consumer product

safety rule which creates a substantial risk of injury to the public,

Qr N N - v i
duct defect which (because of the pattern of defect,
‘ thegzxzu?riggf of defective prodécts distributed };n commerce, the
severity of the risk, or otherwise) creates a substantial risk of
injury to the publie. C S )
(bl)n(jf nytx?ery rganufacturer of & consumer product dlstmbuted }1}!;
commerce, and every distributor and retailer of such product, “}?1 °
obtains information which reasonably supports the conclusion ‘that
such Pll.:o(dl%(itr—(—A) fails to comply with an applicable consumer prod-
le; or ( » .
uc;: ?gfgw(?} contains a defect which could create a substantial
product hazard described in subsection (a) (2), :
shall immediately inform the Commission of such failure to com}i y
or of such defect, unless such manufacturer, distributor, or retailer
has. actual knowledge th;t 1t;he Comm1slsmn as been adequately in-
ormed of such defect or failure to comply. R
! ?E)e E’cfe& product Liability insurer and each md.epqﬂdm tesmhg
laboratory which obtains in ormation which reasonably supports ¢
conclusion that a consumer product distributed in commerce may oon-~
tain @ substontial product hazard shall, as soon as practicable, wbmt
to its insured, or to the person on whose behalf it has tested such con-
sumer product, whichever i3 applicable, a notice of. suqlzt conolusion,
and inform such person of his obligations under this seetion. No part
of any notice submitted in compliance with this paragraph, shall be
admitted as evidence or used in any suit or action for damages. ng
such product lLiability insurer or independent testing laboratory shal
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be subject to a ciwil or criminal penalty for failure to comply with
the provisions of this paragraph wnless the Commission first deter-
mines (&) that such consumer product contains « substantial product

azard pursuant to the provisions of this section and (i) that such
product liability insurer or independent testing laboratory failed to
act upon information which, at the time, should have reasonably sup-

. ported the conclusion that such product hazard existed.

(0)***

ScTIoN 19 or taE Consumer Propuor Sarery Acr (15 U.S.C. 2068)
PROHIBITED ACTS

Sec. 19. (a) It shall be unlawful for any person to—

(1) manufacture for sale, offer for sale, distribute in commerce,
or import into the United States any consumer product which is
not in conformity with an applicable consumer product safety
standard under this Act; ,
 (2) manufacture for sale, offer for sale, distribute in commerce,
or mmport inte the United States any consumer product which has
ljfen declared a banned hazardous product by a rule. under this

ct; ‘ ' ,

(8) manufacture for sale, offer for sale, distribute in commerce,
or smport into the United States any conswmer product (A) that is
subject to an order issued under section 15(d), or (BY that has
been refused admission into the customs territory of the United
States pursuant to section 17 K
3] (4). fail or refuse to permit access to or.copying of recoris,

- or fail or refuse.to establish or maintain records, or fail or refuse
~ to make reports or provide information, or fail or refuse to permit
entry or inspection, as required under this Act or rule thereunder;

[4] (6) fail to furnish information required by section 15(b) ;

[5] (6) fail to comply with an order issned under section 15 (c)
or fl(l d_c)i)(relating to notification, and to repair, replacement, and
refund) : '

[61 (7) fail to furnish a certificate required by section 14 or -
issue a false certificate if such person in the exercise of due care
has reason to know that such certificate is false or misleading in
any material respect; or to fail to comply with any rule under
section 14 (c¢) (relating to labeling) ; [or] ;

71 (8) fail to comply with any rule under section 9(d) (2)
(relating to stockpiling) L)

(9) fail to comply with any rule under section 13 (relating to
prior notice and description of new consumer products) ; or

(10) fail to comply with any rule under section 27 (e) (relating
to provision of performance and technicol data).

Secrton 20 oF TrE ConsuMEr Propucr Sirery Acr (15 U.S.C. 2069)
CIVIL PENALTIES

Sro. 20. (a) (1) Any person who knowingly violates section 19 of
this Act shall be subject to a civil penalty not to exceed $2,000 for each

8. Rept. 251-45-—q
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such violation. Subject to paragraph (2), a violation of [section 19(a)
(1), (2), (4), (5), (6), or (7)] Section 19(a) (1), (2), (3), (6), (6),
(7), (8); (9), or (10) shall constitute a separate offense with respect
to each consumer product involved, except that the maximum civil
penalty shall not exceed $500,000 for any related series of violations.
A violation of section 19(a) (3) shall constitute a separate violation
with respect to each failure or refusal to allow or perform an act
required thereby; and. if such violation is a continuing one, each day
of such violation shall constitute a separate offense, except that the
maximum civil penalty shall not exceed $500,000 for any related series
of violations. : :

(2) The second sentence of paragraph (1) of this subsection shall
not apply to violations of paragraph (1) [or (2)], (2), or (8) of
section 19(a)-— ‘ ,

(A) if the person who violated such paragraphs is not the
manufacturer or private labeler or a distributor of the products
involved, and - '

(B) if such person did not have either (i) actual knowledge
that his distribution or sale of the product. violated such para-
graphs or (ii) notice from the Commission that such distribu-

(btjioil "gr*sale would be a violation of such paragraphs.

SECTION 22 or taE ConsvmEr PropUCT Sarery Aor (15 U.S.C, 2071)

INFUNCTIVE ENFORCEMENT AND SEIZURE

[Sec. 22. (a) The United States district courts shall have jurisdic-

tion to restrain any violation of section 19, or to restrain any person
from distributing in commerce a product which does not comply with a
consumer product safety rule, or both.}
Sec. 22. (a) The district courts of the United States shall have
jurisdiction to— '
(1) restrain any violation of section 19, or
(2) restrain any person from distributing in commerce a
product— :
(A) that does not comply with a consumer product safety
rule or that is subject to an order issued under section 16(d),
or
(B) that has been refused admission into the customs terri-
tory of the United States pursuant to section 17. Such actions
may be brought by the Commission [ (with the concurrence
of the Attorney General)J or by the Attorney General in any
United States district court for a district wherein any act,
omissipn, or transaction constituting the violation occurred,
or in such court for the district wherein the defendant is
found or transacts business. In any action under this section
process may be served on a defendant in any other district in
which the defendant resides or may be found.
(b) Any consumer product [which fails to conform to an applicable
consumer product safety rule} that— , .
(1) fails to comply with an applicable consumer product safety
‘rule or that is subject to an order issued under section 15(d), or

 {under
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(2) has been refused admission into the customs territory of
the United States pursuant to section 17, when introduced into or
while in commerce or while held for sale after shipment in com-
merce shall be liable to be proceeded against on libel of informa-
tion and condemned in ‘any United States district court within
the jurisdiction of which such consumer product is found. Pro-
ceedings in cases institnted under the authority of this subsection
shall conform as nearly as possible to proceedings in rem in ad-
miralty. Whenever such proceedings involving substantially simi-
lar consumer products are pending in courts of two or more
judicial districts they shall be consolidated for trial by order of
any such court upon application reasonably made by any party
in interest upon notice to all other parties in interest. :

(¢) Whenever the Commission has reason to believe—

(1) that any person is manufacturing offering for sale, selling,
distributing in commerce, or importing into the United States
amy consumer product that contains @ substantial product hazard
as defined in section 15(a); and L '

- (8) that enjoining the distribution in commerce of such product,

pending completion of the hearing required by section 15(f), is

necessary to protect the public from a substantial risk of injury—
the Commission or the Attorney General may bring suit in o district
court of the United States to enjoin the distribution of such a product.
Upon a proper showing that, weighing the equities and considering the
Commiission’s or the Attorney General’s lz‘%ze%z’kood of ultimate success,
such action would be in the public interest, and after notice to the
defendant, a preliminary injunction may be granted without bond.

Srcron 26 oF TaE ConsuMER Propucr Sarry Act (15 U.S.C. 2075)
EFFECT ON STATE STANDARDS

Src.-26. (a) Whenever a consumer product safety standard under
this Act is in effect and applies to a risk of injury associated with a
consumer product, no State or political subdivision of a State shall
have any authority either to establish or to continue in effect any
provision of a safety standard or regulation which prescribes any
requirements as to the performance, composition, contents, design,
finish, construction, packaging, or labeling of such product whieh are
designed to deal with the same risk of injury associated with such
consumer product, unless such requirements are identical to the
requirements of the Federal standard. '

(b) Nothing in this section shall be construed to prevent the Fed-
eral Government or the government of any State or political subdivi-
sion thereof from establishing a safety requirement applicable to a con-
sumer product for its own use if such requirement imposes a higher
standard of performance than that required to comply with the other-
wise applicable Federal standard. ‘ o

(c) Upon application of a State or political subdivision thereof,
the Commission may by rule, after notice and opportunity for oral
presentation of views, exempt from the provisions of subsection (a)

such conditions as it may impose) a proposed safety standard
e f ’ . AR Sy .
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or regulation described in such application, where the proposed stand-
ard or regulation [(1) imposes a higher level of performance than
the Federal standards, (2) 1s required by compelling local conditions,
and (3) does not unduly burden interstate commerce] (7) émposes a
significantly higher level of performance than the Federal standard,
and (2) does not place an undue burden upon the mawufacture or
distribution of products in interestate commerce.

Secrron 27 or tae Consumer Propucr SaFery Acr
. (15 U.8.C. 2076)

ADDITIONAL FUNTIONS OF THE COMMISSION

Skc. 27. ((Ja) *oE R

(b) The Commission shall also have the power—

(1) to require, by special or general orders, any person to sub-
mit in writing such reports and answers to questions as the Com-
mission may prescribe; and such submission shall be made within
such reasonable period and under oath or otherwise as the Com-
mission may determine; ‘

2) to administer oaths;
(8) to require by subpena the attendance and testimony of wit-
-nesses and the production of all documentary evidence relating
- to the execution of its duties; S o

 (4) in any proceeding or investigation to order testimony to be
taken by deposition before any person who is designated %y‘ the
Commission and has the power to administer oaths and, in such
instances, to compel testimony and the production of evidence in

- the same manner as suthorized under paragraph (3) of this

subsection ; '

(5) to pay witnesses the same fees and mileage as are paid in
like circumstances in the courts of the United States;

(6) to accept gifts and voluntary and uncompensated services,
notwithstanding the provisions of section 3679 of the Revised
Statutes (31 U.S.C. 665(b));

(7) to initiate, prosecute, defend, or appeal any court action in
the name of the Commission for the purpose of enforcing the laws
subject to its jurisdiction, through its own legal representative
with the concurrence of the Attorney General or through the
Attorney General; and

(8) to delegate any of its functions or powers, other than the
power to issue subpenas under paragraph (3), to any officer or
employee of the Commission.

(¢) Any United States district court within the jurisdiction of
which any inquiry is carried on, may, upon petition by the Commission
with the concurrence of the Attorney General or by the Attorney
General, in case of refusal to obey a subpena or order of the Commis-
sion issued under subsection (b) of this section, issue an order requir-
ing compliance therewith; and any failure to obey the order of the
court may be punished by the court as a contempt thereof. For pur-
poses of this subsection and of subsection (b)(7) of this section, unless
the Attorney General notifies the Commission within 15 days of o
request for representation that he will represent the Commission,
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such reprasentation my be made by attorney designated by the
Commmission. ‘
(d) * * *

Skcrion 30 oF TaE CoxsumEer Propucr Sarery Acr (15 U.S.C. 2079)
TRANSFERS OF FUNCTIONS

Sec. 30. (a) The functions of the Secretary of Health, Education,
and Welfare under the Federal Hazardous Substances Act (15 U.S.C.
1261 et seq.) and the Poison Prevention Packaging Act of 1970 are
transferred to the Commission. The functions [[of the Administrator
of the Environmental Protection Agency and] of the Secretary of
Health, Education, and Welfare under the [Acts amended by sub-
sections. (b) through (f) of section 7 of the Poison Prevention Pack-
aging Act of 1970] Federal Food, Drug, and Cosmetic Act (15 U.S.C.
301 et seq.), to the extent such functions relate to the administration
and enforcement of the Poison Prevention Packaging Act of 1970,
are transferred to the Commission.

LR S 3

L(d) A risk of injury which is associated with consumer products
and which could be eliminated or reduced to a sufficient extent by
action taken under the Federal Hazardous Substances Act, the Poison
Prevention Packaging Act of 1970, or the Flammable Fabrics Act
may be regulated by the Commission only in accordance with the pro-
visions of those Acts.J ( .

(d) A risk of injury which is associated with consumer products
and which may be regulated by the Commission under the Federal
Hazardous Substances Act. the Poison Prevention Packaging Acet, or
the Flammable Fabries Act moy insteod be vegulated under the pro-
wisions of this Act upon @ determination by the Commission that such
actionis in the public interest.

(e) * * *

. SEGTION 32 or THE CONSUMER Propucr Sarery AcT
(15 U.S.C. 2081)

AUTHORIZATION OF APPROPRIATIONS

- Skc. 32. (a) There are hereby authorized to be appropriated for the
purpose of carrying out the provisions of this Act (other than the
provisions of section 27 (h) which authorize the planning and construc-
tion of research, development, and testing facilities), and for the pur-
pose of carrying out the functions, powers, and duties transferred to
the Commission under section 30, not to exceed— .

[(1) $55,000,000 for the fiscal year ending June 30, 1973;

(2) $59,000,000 for the fiscal year ending Jg une 30, 1974; and

b 5‘32‘ %64,000,000 for the fiscal year ending June 30, 1975.3

g 1) 851,000,000 for the fiscal ysar ending June 30, 1976;
2)- 814000000 for the transitional quarter ending September
30,1976; and, , ‘

(3) 855,000,000 for the fiscal year ending September 30, 1977,
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 AMENDMENTS TO THE FEDERAL HAZARDOUS
SUBSTANCES ACT (15 U.S.C. 1961 ET SEQ.)

Section 2 or THE Feperar Hazarvous SuBSTANCES Aot
(15 U.S.C. 1261)

DEFINITIONS

Skc. 2. For the purposes of this Act—
, ..(’a') LR . . . . . - . .
. A1) The term “hazardous substance” means: .

1. (A) Any substance or mixture of substances which (i) is
toxie, (i1) is corrosive, (iii) is an-irritant, (iv) is a strong sensi-
tizer, (v) is flammable or combustible, or (vi) generates pressure
through decomposition, heat, or other méans, 1f such substance
“or mixture of substances may cause substantial personal injury
or substantial illness during or as a proximate result of any
customary or reasonably foreseeable handling or use, including

reasonably foresseable ingestion by children.

(B) Any substances which the Secretary by regulation finds,

_ pursuant to the provisions of section 3(a), meet the requirements

of subparagraph 1(A) of this paragraph.

(C) Any radioactive substance, if, with respect to such sub-
stance as used in a particular class of article or as packaged, the
Secretary determines by regulation ‘that the substance is suf-
ficiently hazardous to require labeling in accordance with this
Act in order to protect the public health. L ‘

(D) Any toy or other article intended for use by children
which the Secretary by regulation determines, in accordance

" with section 3(e) of this Act, presents an electrical, mechanical,
or thermal hazard. ‘ ‘ L , : C

9. The term “hazardous substance” ghall not apply to economic
poisons subject to the Federal Insecticide, Fungicide, and Rodenticide
Act, nor to foods, drugs, and cosmetics subject to the Federal Food,
Drug, and Cosmetic Act, nor to substances intended for use as fuels
when stored in containers and used in the heating, cooking, or refriger-
ation system of a house, nor to tobacco and tobacco products, but such
term shall apply to any article which is not itself an economic poison
within the meaning of the Federal Insecticide, Fungicide, and Roden-
ticide Act but-which is a haziardous substance within the meaning of
subparagraph 1 of this paragraph by reason of bearing or containing
such an economic poison. : ' : ' '
. 8. Theterm “hazardous substance” shall not include any source mate-
rial, special nuclear material, or byproduct material as defined in the
Atomic Energy Act of 1954, as amended, and regulations issued
pursuant thereto by the Atomic Energy Commission. : -

(4){A) Except as provided in subparagraph (c), the term ‘hazard-
ous substances’ shall not -include any article which; if sold by the
manufacturer, producer, or importer, would be subject to the tax
imposed by section 4181 of the Internal Revenue Code of 1954 (deter-
mined without regard to any exemptions from such tax provided by
section 4182 or 4221, or any other provision of such Ceode), or any
component of any such article: -~ ..o e :

(B) Ewmcept as provided in subparagraph (C), the Consumer
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- Product Safety Commission shall make no ruling or order that
restricts the manufacture or sale of fireams, firearm ammunition
or components of fircarms ammunition, including blackpowder or

- gunpowder. . R
- (0) Such term shall include—
' (2) fireworks devices and components thereof (other than com-
- meircially manufactured . black powder, percussion caps, safety
and pyrotechmic fuses, quills, quick and slow matches, end fric-

. ton primers; intended to be used solely for sporting, recreational,
or cultural purposes in antique firearms as defined in section 921
(@) (16) of title 18 of the United States Code, or in antique devices
as exvempted from the term ‘destructive device’ in section 9381 (a)
(4) of title 18 of the United States Code); :

(%) firearms ammunition to the extent that cautionary label-
ing is necessary relating to the storage of such ammunition in or
around the household; and - ~ :

(7i1) firearms ammunition which is identified by manufacturer,
caliber, load, quantity, and manufacturers’ lot number to the ex-
tent that such ammunition is defective and presents a hazard to
the wser by failing to perform in a normal or reasonably fore-
sceable manner when fired from a firearm.

[EREE

Secrrox 18 or tar Feornan Hazarpous Sussrances Acr (74 Srar.
380; 15 U.8.C. 1261 ~worg)

EFFECYT UPON FEDERAL AND STATE LAW

Sgkc. 18 (a) Nothing in this Act shall be construed to modify or aflect
the provisions of the Flammable Fabrics Act, as amended (15 U.S.C.
11911200}, or any regulations promulgated thereunder; or of chapter
39, title 18, United States Code, as amended (18 11.S8.C. 831 et seq.), or
any regulations promulgated thereunder, or under sections 204(a) (2)
and 204 (a) (3) of the Interstate Commerce Act, as amended (relating
to the transportation of dangerous substances and explosives by sur-
face carrier) ; or of section 17186, title 18, United States Code, or any
regulations promulgated thereunder (relating to mailing of dangerous
substances) ; or of section 902 or regulations promulgated under sec-
tion 601 of the Federal Aviation Act of 1958 (relating to transporta-
tion of dangerous substances and explosives in aireraft) ; or of the
Federal Food, Drug, and Cosmetic Act: or of the Public Health Serv-
ice Act; or of the Federal Insecticide, Fungicide, and Rodenticide Act;
or of the Dangerous Drug Act for the District of Columbia (70 Stat.
612), or the Act entitled “An Act to regulate the practice of pharmacy
and the sale of poisons in the District of Columbia, and for other
purposes”, approved May 7, 1906 (34 Stat. 175), as amended; or of
any other Act of Congress, except as specified in section 19,

(b) It is hereby expressly declared that it is the intent of the Con-
gress to supersede any and all laws of the States and political sub-
divisions thereof insofar as they may now or hereafter provide for the
precautionary labeling of any substance or article intended or suitable
for household use (except for those substances defined in sections 2(f)
(2) and (3) of this Act) which differs from the requirements or ex-
emptions of this Act or the regulations or interpretations promulgated
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pursuant thereto. Any law, regulation, or ordinance purporting to
establish such a labeling requirement shall be null and void.

ey (1) Ewxcept as provided in pavagraphs (8) and (3), if a regulu-
tion of the Consumer Product Safety Commission, that is used to de-
termine when a hazardous substance or article shall be a banned
hazardous substance or article, is in effect and if such regulation has
been established to deal with a risk of illness ov injury associated with
a hazardous substance or article, no State and no political subdivision
of a State may establish or continue in effect a requirement applicable
to such substance or article and designed to deal with the same risk of
illness or ingury, unless such requivement is identical to the require-
ment established uander such regulation.

(2) The Federal Government and the government of a State or the
government of @ political subdivision of a State may establish and
continue in effect, for its own use, a requirement applicable to a hazard-
ous substance or article if such requirement has been established to deal
with o risk of illness or injury associated with such a substance or
article, even though such requirement is not identicol to an applicable
requirement described in paragraph (1), if the Federal, State, or local
requirement provides a higher degree of protection from. such risk of
illness or injury than the requirement described in paragraph (1).

(8) Upon the application of a State or of a political subdivision of
a State, the Consumer Product Safety Commission may, by rule pro-

mulgated after notice and op])‘ormmty for the oral presentation of
(2

views, ewempt from paragraph (1), wnder such conditions as may be
prescribed in such regulation, a requirement of such State or political

subdivision designed to deal with a risk of illness or injury associated

with a hezardous substance if-— :
(4) compliance with the requirement rwwould not cause the haz-

ardous substance to be in violation of the applicable requirement

described in paragraph (1), and

(B) the State or political subdivision requirement (4) provides
a srguificanily higher degree of protection from such risk of illness
or injury thon the requirement deseribed in paragraph (1), end
(#2) does not place an undue burden upon the manufacture or

distrébution of products ininterstate commerce.

AMENDMENTS TO THE FLAMMABLE FABRICS ACT
(15 USC 1191 ET SEQ.)

Seor1oxN 16 oF THE FramyasLe FABrics Act (15 U.S8.C. 1208)
[erEEMPTION ‘

Sec. 16. This Act is intended to supersede any law of any State or
political subdivision thereof inconsistent with its provisions.}

PREEMPTION

Sre. 16 (a) Except as provided in subsections (b) and (c), if a flam~
mability standard or any other regulation is in effect under this Act,
section {1 of Public Law 90-189, or any other requlation in implemen-
tation of such Acts for a fabrie, related mzem?, or product, no State
or political subdivision of a State may establish or continue in effect
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o Rammability standard or other regulation for such fabric, related
material, or product desigred to protect the public against the seme
risfe of ocourrence of fire with respect to which the standard or ather
requiation wnder this Act, Section 11 of Public Law 90-189, er other
Fegulation in tmplementation of such Acts was ted unless the
Rammability standard or other regulation of the State or political sub-
division involved is tdentical to the Federal stamdard or other
requlation. S '

(b) The Federal Govermmant and the government of & State or the
government of o political subdivision of a State may establish and con-
tinue n effect, for its own use, & flom ity stomdard or other regu-
lation applicable to a fabrie, related matereal, or product if such re-
quirement is established to protect against & resk of ovewrrence of fire
with respect to which a flammability standard or other regulation was
promulgated under this Act, Section IT of Public Law 90189, or other
regulation in implementation of such Aots and which ié net identical
to such standard or other regulation if the Federal, State, or local
standard or other regulation provides a higher degree of protection
from such risk of vccurrence of fire than the standard or other regula-
tion promulgated under this Act, Section I of Public Law 90-189, or
other requlation in implementation of such Acts.

(¢) Upon the application of a State or of o political subdivision
of a State, the Consumer Product Safety Commission may, by rule
promulgated after notice and opportunity for the oral presentation
of wviews, exempt from the requirements of subsettion (a), upon such
terms and conditions as may be preseribed therein, a femunability
standard or any other regulation of such State or political subdivision
that is applicable to a fabric, related inaterial, or product that is sub-
ject to o standard or other m(gu?a;tion promulgated under this Act,
section 11 of Public Law 90-189, or other requlation in implementa-
tion of such Acts if— o »

(1) compliance with the requirement would not cavse the

. fabric, related material, or product to be in violation of the stand-

-ard or other regulation promulgated under this Act, section 11
-of Public Law 90189, or other regulation. in implementation of
auch Acts, and I

(2) the standard or.other requiation of the State or political
division inwolved (i) provides a significantly higher degree of
protection from the risk of ocourrence of five than the Federal
standard or other regulation, and (i) does not place an wndue
burden upon the manufacture or distribution of products in inter:
state commerce. .

AMENDMENTS TO THE POISON PREVENTION
PACKAGING ACT (15 USC. 1471 T SEQ) |

Secrion 2 or Tﬁ]ﬁj ‘Pmsox Prevention Pacxacing -
Act or 1970 (15 U.S.C. 1471) I

DEFINITIONS

For the purpose of this Act—

(1) The term “Secretary” means the Secretary of Health, Educa-
tion, and Welfare,
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(2) The term “household substance” means any substance which is
customarily- produced or distributed for sale for consumption or use,
or: customarily Stored by mdlwduals in or ahout the household and
which' is-—

. (A) a. hazardous substance as that term is deﬁned m section

- 1261(f) of this title;

s E(B)  an economic pmson as that term is deﬁned n section
- 135(a) of Title 7;
"~ [(C)Y (B) afood, drug, or cosmetlc as those terms are defined
m section321 of Title 21 or
L(D)Y (0) a substance mtended for use as fuel when- stored
in..a portable container and used in the heatlng, cooking, or
refmgeratmn system of a house

(3)
AME\DMEI\TS TO TITLE 5, UNITED STATES CODE.

SECTION 8108 or TITLE 5 UMTED STATES Cope
s 5108 cmssmxc&rm\r OF posmzoxs AT GS-16, 17, AND 18

a8 * * * :
: %c) In addition to the number of poaxtlous authm ued by subsectmn

(a) of this section—
* * % ’

(12) The Ohairman of zf)’ze Coewumer Product Safety C'ommzs~
- gion, sub ject to the approval of that Commission, may place a total
‘0f 15 positions in GS-16, G8-17, and FS-18, without regard to the
: p«mmseons 0 f t?azs ciwpzte?t except section aHx;’, hereof.

ESTLMWED Costs

In accordanc@ Wlth section 252(a) of the Leglq]ah\*e Reor: ‘ganization
Act of 1970 (Public Law 91-510), the cost of the legislation,in the form
of authorization for appropriations, is %51 million for the fiscal year
ending June 30, 1976; $14 million for the transitional quarter ending
September 30, 1976 and $55 million for the fiscal year endmg bcptem»
ber 30, 1977. A

RECORDED Vores 1~ (‘OMMHTEE R

Senatm Hart’s amendment to section 3 {a) (1Y (B) of the Consumer
Product Safety Act to include in the definition of “consuiner product ?
tobacco or tobaceo produets as a source of ignition:

Yea Nay
Magnuson . - Hartke
Pastore .- S - :Long
Hart ‘ Hollmgs
Moss . . . . : : Ford . , L)
Tunney : - Pea:;son ) o
Stevenson . Stevens
Griffin
Weicker

Buckley
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‘ Text oF S. 644, as REPORTED
A BILI’; To- amend the (‘Onsumer Préduet Gafety Aét to improve the Consumer

"Product Saféty Commission, to authorxze new appropnatlons, and tor other
purposes

Be @t emwted by tha Semte a/nd Iiouse of Repmsentatws of the
United States of America-in Congress assembled, That this Act may be
cited as the “Consumer Product. &afety Commmsmn Improvements
Act of 19757,

. Amnorqzumx FOR APBROPHIATIONS

See. 2. Paraoq aphs” (1), (2), 4nd ( 3& of section-32(a) of the Con-
sumer. Plo@uct Satety Act (15 Us.C 081(&)) are amended to read
as followk!
C4(1 $51 000, 000 for the fiscal year ending J une 30, 1976
@ (2) $14, 000 000 for the transitional quarter endig September
30, 1976; and

“ (3) $50 OGG 000 for the ﬁscal year ending Septeinber 30 19777, »

"‘f mmrm'nox:s ON mmsmo'mow fEl

‘ SE(‘ 3 ( a) Seetmn 2(2) of the Pmson Pzeventmﬁ Packagmg Act of
1970 (15 U.S.C. 1471(2)) is amended by (1) deletmg subparagraph
{B) thereof in its entirety; and (2) redesignating subparagraphs
“(C)” and “ (D) thereof as “(B)” and “(C) . 1espectwel

(b) Section 3(a) (1) (D) of the Consumer Product Safety Act (19
U.8.C. 2082(a) (1) (1)) is amended by deletmg "eeonomm pmsons
and inserting in liéu theréof “pesticides”..

(e) (1) Sectzon 2(£} (2) of the Federal Hazardous Substances Act
(15 U.S.CI ‘1961(f) (2)) is amended by inserting before “but’ sueh
term” the following : “nor to tobacco and tobaceo’ products P e

(c) (2) Section 2(f) of the Federal Hazardous Substances Act (15

U.S.C. 1261(f)) is amended by adding the followitig new paragraph: -
" 4{4) (AY Exceptas provided in subpat‘agi'aph (C)ythe term ‘hazard—
ous substance’ shall not.include-any article which, if sold by the manu-
facturer, producer, or-importer, would be subject; to the tax imposed
by section 4181 of the Internal Revenue Code of 1954 (determined
without regard to any exemptions from sich tax provided by section
4182 or 4221, 'or any other pmmsmn of such. Code) , OF any component
of any such article. - -

“(B) Except as provided in subparagra,ph (C), the. Consumer Prod-
uct Safety Commission shall make no ruling or order that restriets
the mannfacture or sale of ﬁrearms, firearms' ammunition, or-com-
poneérts -of firearms, ammummon, mcludmg black powder or gun-

owder
d “(C)- The term ‘hazardous substanee shall include— :

- %(i) fireworks devices and components thereof (other than com-

" mercially manufactured black powder, percussion caps, safety and

- pyrotechnic fuses, quills; quick and slow matches, and friction

primers, infended to be used (I) solely for sporting, recreational,
or cultural purposes in.antique firearms as deﬁned in section’ 901
" (2)(16) of title 18, United States Code, or (II) in a device which
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is found to be an antique pursuant to section 921(a) (4) of title
18, United States Code); ‘ I ) ]
. -%{ii) firearms ammunition to the extent that cautionary labplmg
- is necessary relating to. the storage of such. ammunition jn or
around the household ; and L ) g
. “(iil) firearms ammunition which is identified by manufacturer,
ealiber, load, quantity, and manufacturers’ lot number to the
extent that such ammunition is defective and presents a hazard
to the user by failing to perform in a normal or reasonably fore-
seeable manner when fired from a firearm.”. : »
(d) The second sentence of section 30(a) of the Consumer I"‘roduct
Satety Act (15 U.S.C. 2079(a)) is-amended by (1) deleting ”Qf the
Administrator of the Environmental Protediion Agenc(y and”; and
(2) deleting “Acts amended by subsections (bf) through (f) of section
‘T of the' Poison Prevention, Packaging Act of 170” and. ingerting in
lieu thersof “Federal Food, Drug, and Cosmetic Act (15 U.S.C. 301
etseq.)”. ' ‘ S
(eg )Sectionf&(a} (1){B) of the Consumer Pmd?:ch Safety”Act (15
T.8.C. 2052 (a) (1) (B) 1s amended by adding after “products” the fol-
Towing: “except to the extent that such products present an unreason-
able risk of injury as a source of ignition: Provided, however, That
no action taken by the Commission shall add to any health hazards
posed by such produets”. S e

BUDART AND BMPLOYEE PROVISIONS

Sec. 4. (a) Section 4(£) of the Consumer Product Safety Act, (15
U.S.C. 2053(f)) is amended by adding at the end thereof the follow-
in%'nmv aragraph: AR TR o ‘ o

‘(3) Requests or estimates for regular, s?pien{en.ta,l—,; or deficieney
appropriations submitted on behalf of the Commission shall require
the approval of the Commission pursuant te section 27(k) (1) prior
to theit submission.”. AR L

{(b) Section 4(g) of such Act (15.U.8.C. 2053(g)) is am‘?nded by’
(1) striking out “full-time” in paragraph (2) and inserting “regular
in lieu thereof; and (2) adding et the end thereof the following two
new paragraphs: . - P PSSR

“{3) The Chairman, subject to the approval of the @agnmmssmn,
may designate certain positions (not to exceed 25).within'the Com-
1issjon as ‘noncareer positions’. Individuals may be appemteg}'bqsuch
noncareer positions if their principal duties will involve— ' -0

- F(A) significant participation in the determination of major

Commission policies; or L T
> “(B) service as a personal assistant or as an adviser to the
Chairman or any other Commissioner. L
Appointments to, and removals from, such noncareer ‘positions shall
be made by the Chairman, subject to the approval of the Commission,
except. that appointments to; and removals from, any such position
that involves service as a personal assistant or as an adviser to the
Chairman or any other Comissioner shall be made by the Commis-
sianer concerned and shall tiot be subjéct to the approval of any other
Comnissioner. Any siuch appointment or removal may be made with-
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out regard to any provision of title 5 of the United States Code, other
than section 8324 thereof where applicable, governing appointments
to, and removals from, positions in the competitive service, and shall
not be subject to approval by the Executive Office of the President or
the Office of Management and Budget, or any officer thereof, or by
any office or agency of the Federa] Government other than the Com-

- Inission, exeept as otherwise provided in this section. The Chairman,

subject to the approval of the Commission, may abolish any particular
noncareer position, that was designated as such under this paragraph,
upon a determination that such position is no longer needed. -

_“(4) The Chairman, subject to tﬁe approval of the Commission, may
place a total of 15 positions in'categories G:S-16, GS-17, and (S-18,
i addition to any professional engineering position primarily con-
cerned with research and development and any professional position in
the physical and natural sciences and medicine which may be placed
in such categories, and in addition to any such positions that are au-
thorized by section 5108(a) of title 5, United States Code.”.

(¢) Section 5108(c) of title 5, United States Code, is amended by

adding the following new paragraph at the end thereof: -

“(12) The Chairman of the Consumer Product Safety Commission,
subjeet to the approval of that Commission, may place a total of 15
positions in GS-16, GS-17, and GS-18, without regard to the provi-
sions of this chapter, except section 5114 hereof.”, c

- SUBSTANTIAL PRODUCT HAZARDS

~_Sgc. 5. (a) Section 3(a) of the Consumer Product Safety Act (15
U.S.C. 2052(a)) is amended by adding at the end thereof the follow-
ing two new paragraphs: - P
‘(15) The term ‘product liability insurer’ means a legally consti-
tuted and authorized entity that— - S e
.+ “(A) hasentered into a contract-or agreement, or that is other-
wise legally obligated, to pay or eompensate an injured: person
for losses associated with a consumer product distributed in com-
. .mercej;or : , T
- “(B)_has insured a manufacturer of a consumer product dis-
tributed in commerce against risks involving such product.
“(16) The term ‘independent testing laboratory’ means a person
who, in accordance with professional standards and objective test

- protocols; tests consumer products and evaluates them for safety and

other characteristics, and who is 1lot owned or controlled, in whole
or i part, directly or indirectly,- by the manufacturer of such
produets.”. : : - T :

(b) Section 15(b) of such Act (15 U.8.C. 2064(b)) is amended by
(1) deleting “(1)”’ at the beginning of the first subparagraph thereof
and inserting in lieu thereof “(A)”; (2) deleting “(2)” at the be-
ginning of the second paragraph thereof and inserting in lieu thereof
“(B)”; (8) inserting “(1)” immediately after “(b)” and before
“Every manufacturer”; and (4) adding at the end thereof the follow-
Ingmew paragraph: S , SR s :

“(2) Each product liability insurer and each independent testing
laboratory which obtains information which reasonably supports the
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conclusion that a consumer product distributed in commerce may con-
tain a substantial product hazard shall, as soon as practicable, submit
to its insured, or to the person on whose behalf it has tested such con-
swmer product, whichever is applicable, a notice of such conclusion,
and inform such person of his obligations under this section. No part
of any notice submitted in compliance with this paragraph, shall be
admitted as evidence or used in any suit or action for damages. No
such product liability insurer or independent testing laboratory shall
be subject to a civil or criminal penalty for failure to comply with the
provisions of this paragraph unless the Commission first determines
(1) that such consumer product contains a substantial product hazard
pursuant to the provisions of this section and (ii) that such product
tiability insurer or independent testing laboratory failed to act upon
information which, at the time, should have reasonably supported the

conclusion that such product hazard existed.”.
STANDARDS DEVELOPMENT

Skc. 6. Section 7(e)(2) of such Act (15 U.S.C. 2056 (e)(2)) is
amended by inserting the following new sentence before the last
sentence thereof: “Whenever the Commission determines that no
offeror whose offer is accepted is making progress in the.development
of such standard, or that thé proposed standard developed by each
offerer whose offer for the development of such standard was accepted
is not satisfactory in whole or in part, the Commission itself may de-
velop such standard or it may contract with third parties for such
development.”. : , - e e
o ' PROMIBITED ACTS AND ENFORCEMENT

. Skc. 7. (a) Section 19(a) of the Consumer Product Safety Act (15
U.8.C.2068(a) ) is amended by— L
» (1) tedesignating paragraphs “(3)” through “(7)” thereof as
“(4)” through “(8)”, respectively; .= . . oo
- (2) inserting in newly designated paragraph (4) thereof the
clause “or fail or refuse to establish or maintain records,” immedi-
ately after “copying of records,”; 1 ‘ :
(3) inserting after paragraph (2) thereof the following new
paragraph: ' ' S o
“(8) manufacture for sale, offer for sale, distribute in com-
merce, or import into the United States any consumer product
(A) that is subject to an order issued under section 15(d), or (B)
that has been refused admission irto the customs territory of the
United States pursuant to section 1757 o
(4) deleting “or” at the end of newly designated paragraph
(7) thereof; o
(5) deleting the period at the end of newly designated para-
graph (8) thereof and inserting in lieu thereof a semicolon; and
(6) adding at the end thereof the following two new para-
graphs: ' ‘ o
“I()Q) fail to comply with any rule under section 13 (relating
to prior notice and description of new consumer products) ; or
“(10Y fail to comply with any rule under section 27(e) (relat-
ing to provision of performance and technical data).”.
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. (b) Bection 20 of such Act (15 U.S.C. 2069) is amended by (1) delet-
Ing “section 19(a) (1), (2), (4), (5), (6), or (7)” in the second
sentence of subsection (a) (1) thereof and inserting in lieu thereof
section 19(a) (1), (2). (3), (5). (6). (7). (8), (9),0r (10)”; and (2)
deleting “or (2)” in subsection (a)(2) thereof and inserting in liew

thereot , (2),0r (8)7.

(¢) Seetion 22 of such Act (15 U.S.C. 2071) is amended—
(1) by deleting the first sentence of subsection (a) thereof and
__Ingerting in lieu thereof the following: o
. “Sre. 22, (a) The district courts of the United States shall have
jurisdiction to— ' o ‘
jj,(l_);r.estraip any violation of section 19; 0r
“(2) Testrain any person from distributing in commerce a
product— T ‘ ' o Y
“(A) that does not comply with a consumer product safety
rule or that is subject to an order issued under section 15 (dj,
or
(B) that has been refused admission into the customs terri-
. _tory of the United States pursuant to section 17.7; -
- (2) by deleting “which fails to conform to an applicable con-
sumer product safety rale” in subsection (b) thereof and inserting
- in lieu thereof : . R °
- Ythat— T S S L
“(1) that any person is manufacturing, offering for sale,
uct safety rule or that is subject to an order issued. under
section 15(d),or B T S
“(2) has been refused admission into, the customns
territory of the United States pursuant.to section 17,”;

and «
. (3) by adding at the end thereof the following new
subsection : ' .

“{c¢) Whenever the Commission has reason to believe—

-~ (1) that any person is manufacturing, offering for sale,
selling, distributing in commerce, or importing into the
United States any consumer product that contains a substan-
- tial product hazard as defined in section 15 (a) ; and . ‘

“(2) that enjoining the distribution in commerce of such
. product, pending completion of the hearing required by sec-
tion 15(f), is necessary to protect the public from a substan-

’ tial risk of injury. ' : A
the Commission or the Attorney General may bring suit in a district
court-of the United States to enjoin the distribution of such a product.
Upon a proper showing that, weighing the equities and considering
the Commission’s or the Attorney General’s likelihood of wultimate
success, such action would be in the public interest, and after notice
tbo t(};g’ defendant, a preliminary injunction may be granted without

ond.”. ,

LITIGATION

See. 8. (a) Section 22(a) of the Consumer Product Safety Act
(15.U.8.C. 2071(a)) is amended by deleting the words “(with the
concurrence of the Attorney General)” in the second sentence thereof.

(b) Section 27(c) of such Act (15 U.S.C. 2076(c)) is amended by
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adding the following new sentence at the end thereof: “For purposes
of this subsection and of subsection (b)(7) of this section, unless the
Attorney General notifies the Commission within 45 days of a request
for representation that he will represent the Commission, such repre-
sentation may be made by attorneys designated by the Commission.”.

JURISDICTION UNDER CONSUMER PRODUCT SAFETY ACT

Sec. 9. Section 30(d) of the Consumer Product Safety Act (15
U.S.C. 2079(d)) is amended to read as follows:

“(d) A risk of injury which is associated with consumer products
and which may be regulated by the Commission under the Federal
Hazardous Substances Act, the Poison Prevention Packaging Act, or
the Flammable Fabrics Act may instead be regulated under the pro-
visions of this Act upon a determination by the Commission that such
action is in the public interest.”.

PREEMPTION

Sec. 10. ‘(a; Section 18 of the Federal Hazardous Substances Act,
as amended (74 Stat. 380; 15 U.S.C. 1261 note) is amended by adding
at the end thereof the following new subsection : : i

“(c) (1) Except as provided in aragraghs (2) and (3), if a regula-
tion of the Consumer Product Safety Commission, that is used to
determine when a hazardous substance or article shall be a banned
hazardous substance or article, is in effect and if such regulation has
been established to deal with a risk of illness or injury associated with
a hazardous substance or article, no State and no political subdivision
of a State-may establish or continue in effect a requirement applicable
to such substance or article and designed to deal with the same risk of
illness or injury, unless such requirement is identical to the require-
ment established under such regulation. :

“(2) The Federal Government and the government of a State or the
government of a political subdivision of a State may establish and con-
tinue in effect, for its own use, a requirement applicable to a hazardous
substance or article if such requirement has been established to deal
with a risk of illness or injury associated with such a substance or
article, even though such requirement is not identical to an applicable
requirement described in paragraph (1), if the Federal, State, or local
requirement provides a higher degree of protection from such risk of
illness or injury than the requirement described in paragraph (1).

“(3) Upon the application of a State or of a political subdivision
of a State, the Consumer Product Safety Commission may, by rule
promulgated after notice and opportunity for the oral presentation of
views, exempt from paragraph (1), under such conditions as may be
prescribed in such regulation, a requirement of such State or politieal
subdivision designed to deal with a risk of illness or injury associated
with a hazardous substance if— ) »

“(A) compliance with the requirement would not cause the
hazardous substance to be in violation of the applicable require-
ment described in paragraph (1),and . )

“(B) the State or political subdivision requirement (i) pro-
vides a significantly higher degree of protection from such risk
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of illness or injury than the requirement described in paragraph
(1), and (ii) does not place an undue burden upon the manufac-
- -ture or distribution of products in interstate commerce.”. .
(b) Section 16 of the Flammable Fabrics Act (15 U.S.C. 1203) is
amended to read as follows: - * S A

-+ “PREEMPTION

“Sec. 16. (a) Except as provided in subsections (b) and (c), if a
flammability standard or any other regulation is in effect under this
Act, section 11 of Public Law 90-189, or any other regulation in imple-
mentation of such Acts for a fabrie. related material, or product, no
State or political subdivision of a State may establish or continue in
effect a flammability standard or other regulation for such fabric, re-
lated material, or product designed to protect the public against the
same risk of occurrence of fire with respect to which the standard or
other regulation under this Act, section 11 of Public Law 90-189, or
other regulation in implementation of such Acts wag promulgated un-
Jess the flammability standard or other regulation of the State or po-
litical subdivision involved is identical to the Federal standard -or
other regulation. . . .

“{b) The Federal Government and the government of a State or the
government of a political subdivision of a State may establish and con-
tinue in effect, for its own use, a flammability standard or other regu-
Jation applicable to-a fabric, related material, or product if such re-
quirement is established to protect against a risk of occurrence of fire
with respect to which a flammability standard or other regulation was
promulgated under this Act, section 11 of Publie Law 90-189, or other
regulation in implementation of such Acts and which is not. identi-
cal to such standard. or other regulation if the Federal, State, or local
standard or other:regulation provides a higher degree of protection
from such risk of occurrence of fire than the standard or other regula-
tion promudgated under this Act, section 11 of Public Law 90-189, or
other regulation in implementation of such Acts. S C

“(c) Upon the application of a State or of 4 political subdivision
of a State, the Consumer Product. Safety Commission may, by rule
promulgated after notice and opportunity for the oral presentation
of views, exempt from the requirements:of subsection (a), upon such
terms and conditions as may be prescribed therein, a-flammability
standard or any other regulation of such State or political subdivision
that is applicable to ‘a fabrie, related material, or product that is
subject to a standard or other regulation promulgated- under this
Act, section 11 of Public Law 90-189, or other regulation in imple-
mentation of such Actsif— . . R T T T

: “(1‘} compliance with the requirement would not cause the fab-
rie, related material, or product to be in violation of the standard
or other regulation promulgated under this Aet, section 11 of Pub-
lic Law 90-189, or other regulation in implementation of such
" Acts,and . C T Ty ;
- %(2) the standard or other regulation of the State or political
subdivision involved (i) provides a significantly higher degree
‘of protection from the risk of occurrence of fire than the Federal
‘standard or ‘other regulation, and (ii) does not place an undue
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burden upon the manufacture or distribution of products in inter-
state commerce.”. ‘ ]

(¢) Section 26(c) of the Consumer Product Safety Act (15 U.S.C.
2075(c)) is amended by deleting the words “(1) imposes a higher
level of performance than the Federal standard, (2) is required by
compelling local conditions, and (3) does not unduly burden inter-
state commerce”, and inserting in lieu thereof the following: “(1)
imposes a significantly higher level of performance than the Federal
standard, and (2) does not place an undue burden upon the manufac-
ture or distribution of products in interstate commerce.”. ‘

Acency CoMaENTS

Agency comments were requested but none were received by the time
the bill was reported.

SEPARATE VIEWS OF MR. MOSS

The Cominittee’s amendments to the Federal Hazardous Substance
Act. which clarifies the Consumer Product Safety Commission’s juris-
dietion over firearms, firearms ammunition, and compenents of fire-
arms ammunition, represents a major victory for those Americans who
believe in the Constitutional right to bear arms. When Congress
enacted the Hazardous Substances Act, I doubt that any Member of the
Senate or the House had any thought that that legislation would be a
vehicle to regulate ammunition.

Congress created the Consumer Produet Safety Commission in re-
sponse to Pregident John F. Kennedy’s declaration that Americans had
a right to safety. But in point of fact. while Americans had
a right to safety, they were being injured and even killed by the thou-
sands by consumer products available in the marketplace. It was to
these produects that the Commission was mandated to address its efforts.
We in Congress never intended the Commission to regulate guns or
ammunition: in fact, a specific provision of the Consumer Product
Safety Act explicitly excluded guns and ammunition from the term
“consumer produncet.” T vigorously supported this exclusion in Com-
mittee. Only by quirk of a Federal Court ruling was ammunition held
to be in the jurisdiction of the Product Safety Commission.

The Committee’s action now, if adopted by the Congress, will mean
that never again will the Commission be required to ban sale of fire-
arms ammunition. Each of the statutes for which the Commission is re-
sponsible and under which firearms or firearms ammunition could pos-
sibly be regulated, now contains a specific provision prohibiting such
regulation.

The amendment. carves out two narrow areas where the Commis-
sion would be authorized to take limited action to warn the users of
firearms ammunition. First, the Commission would be authorized to
continue the general labeling program that has been in effect for almost
a decade and a half. That program calls for cautionary labeling which
may be necessary relating to the safe storage of ammunition in or
around the household. The labeling regulations require an ammunition
container label to contain (1) the common or usual name of the
ammunition in the container; (2) the statement “Warning—ICeep out
of the reach of children” or its practical equivalent; and (3) the name
and place of business of the manufacturer, packer, seller, or distributor.
This information is particularly important because it would facilitate a
recall of the product if it became necessary due to some unintended
detect.

The second area where the Commission would be authorized to act
relates to defective ammunition. If it should ever be determined that
certain ammunition is defective and presents a hazard to the user by
failing to perform in a normal or reasonably foreseeable manner when
fired from a firearm, then the Commission could order that specific
ammunition, identified by manufacturer, caliber, load, quantity, and

(41)
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manufacturer’s lot number to be banned from sale. This provision has
been carefully and artfully drafted simply to protect gun users from
the unexpected and unintended hazards which result from defectively
manufactured ammunition. ] .

In my conversations with retailers of firearms ammunition, I have
found enthusiastic support for such a provision. They inform me that
such a provision will serve to protect firearms users because it will
‘insure an orderly recovery of amm}m_ltlo-_n which has the potentlal‘of
misfiring and possibly injuring or killing its user. - s

In short, the Committee’s action In this area will finally resolve a
long-standing controversy which has threatened the rights of millions
of Americans to own and use firearms for recredtional and sport-

1RE. PITPOSES: . . Frank E. Moss.

ADDITIONAL VIEWS OF MESSRS. HARTKE, HOLLINGS,
FORD, STEVENS, and BEALL

These comments are directed to the sections of the bill which relate
to tobacco and tobacco products. S. 1000 as introduced reflected the
Consumer Product Safety Commission’s considered judgment that
Congress should specifically confirm that the Commission possesses no
jurisdiction over tobacco and tobacco products under any of the acts
1t administers. ’

We tully support this Commission proposal, which is reflected in
Sec. 3(c¢) (1) of the bill. It would unmistakably reaffirm the clear man-
date of the Congress that the basic regulation of tobacco and tobacco
products is governed by the legislation dealing with the subject, the
Cigarette Labeling and Advertising Act of 1969, and that any further
regulation in this sensitive and complex area must be reserved for
specific Congressional action. Moreover, the bill reflected the Com-
mission’s recognition that its limited resources should be devoted to
the many pressing matters plainly within its jurisdiction and that these
resources should not be dissipated in an area far from its central re-
sponsibilities and in which it possesses no special expertise.

Consequently, we are in accord with Sec. 3 (¢) (1) which, by specifi-
cally exempting -tobacco and tobacco products from. the  Federal
Hazardous Substance Act, confirms that the Commission lacks juris-
diction over tobacco and tobacco products under any of the acts it
administers.

We regret, however, that a majority of the Committee went beyond
this useful confirmation by proposing an amendment, found in sec.
3(e), to the Consumer Product Safety Act, which now flatly exempts
tobacco and tobacco products from its coverage. This amendment
would authorize the Commission to deal with tobacco and tobacco
products in one limited area, namely, as a source of ignition. There are
a number of reasons why this amendment is unwise and undesirable.

I

The amendment stems from efforts of the upholstered furniture in-
dustry to stop or delay the on-going proceeding before the Consumer
Product Safety Commission to determine whether flammability stand-
ards should be established for upholstered furniture pursuant to the
Flammable Fabrics Act. This proceeding is similar to others that have
led to the establishment of flammability standards for mattresses, chil-
dren’s sleepwear, and other products. Unlike these industries, however,
the upholstered furniture industry is seeking to avoid its responsibili-
tiles by improperly trying to make a scapegoat of cigarettes and to-
bacco. Instead of addressing the issue of the improvements that can and
should be made in upholstered furniture to reduce its flammability
problems, the furniture makers suggest that the Commission should

(48)
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ignore furniture flammability and should turn its attention instead to
an attempt to develop a so-called “self-extinguishing” cigarette.

Adoption of the amendment giving the Commission jurisdiction
over tobacco products as an ignition source would permit any in-
dustry whose products are subject to the Flammable Fabrics Act to
impede or endlgssly delay the establishment of flammability standards
for those products by arguing that the Commission must study to-
bacco products as an ignition source before any flammability stand-
ards could be considered. Under the amendment, it is likely that en-
forcement of the Flammable Fabrics Act would grind to a halt and
that no flamability standards would be established. The program to
develop flammability standards for rugs and carpets, various types of
wearing apparel, and any number of other products could be hope-
lessly delayed.

The response of the upholstered furniture manufacturers to a pro-
posed flammability standards is in sharp contrast to that of our na-
tion’s manufacturers of mattresses. Rather than trying to avoid their
responsibilities, the matiress makers properly addressed themselves
to the development of flammability standards for bedding. These mat-
tress standards have been finally promulgated and are working well.
Faced with the same problem now confronting the upholstered furni-
ture makers, the mattress manufacturers did not attempt to slough
responsibility off on -other industries, or to plead that the Commis-
sion should look beyond mattresses to other “causes” of fires. The
attitude of the upholstered furniture manufacturers caused an execu-
tive of a major mattress manufacturer to point ou in Home Furnish-
ings Daily that the upholstered furniture people have “their heads
in the sand.” He pointed out: : «

T met with the flammability committee of the National
Assn, of Furniture Manufacturers two yvears ago where I
outlined the course of action that the flammability commit-
tee had taken in developing their flammability standard.

T strongly recommend to them that they devote the bulk
of their energies toward the development of a standard that
provided the necessary consumer protection that the Con-
sumer Products Saftey Commission (and the Department
of Commerce) was looking for and at the same time be con-
sistent with techniques that were reasonable for the uphol-
stered furniture trade.

At that time, they appeared to be spending all of their -
energies toward the direction of using the courts to stop
the development of an upholstered furniture standard or
using the Congress to revise the Flammable Fabrics Act.

I strongly suggested to them that they were really wasting
their time and would end up either with a standard that did

. not provide consumer protection, or was not reasonable for
the upholstery trade or possibly both.

So, T expand on what E)\Iiss Brown said in her article beyond
the question “Didn’t the upholstered furniture men read any
of this?” to “Why didn’t they listen to those in the field of
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bedding, m‘t’ga]'rps of their experience in working with the
government ?” The mattress industry found Government to -
be firm but fair.

Significantly, the upholstered furniture manufacturers themselves
apparently recognize that directing attention to cigarettes as an igni-

- tion source would not solve the flammability problems presented by

upholstered furniture, In a meeting of upholstered furniture manu-
fagrt_urer representatives with Consumer Product Safety Commission
officials on September 4, 1974, the manufacturers acknowledged that
65 per cent of the furniture involved was of a type which ignited
quickly, and that the fliammability of this furniture would not be
affected by the development of a “self-extinguishing” cigarette.

Adoption of the amendment giving the Commission authority to
consider tobacco products as a source of ignition would not eliminate
upholstered furniture fires. It would only furnish a weapon which
conld be used in farther efforts to impede the proper administration
of the Flammable Fabrics Act.

1I

. Consideration of cigarettes as a source of ignition for fires necessarily
mvolves the question of the basic burning rates of cigarettes. Any so-
called “self-extinguishing” cigarette would require alterations in these
burning rates, and would involve increases in the “tar” and nicotine
and other components of cigarette smoke which have been alleged to
have adverse health consequences. This problem is apparently recog-
nized, and an attempt was made to deal with it by the provio in
section 3(e) of the bill that “no action taken by the Comimission shall
add to any health hazards posed by such products”. But this Proviso
18 not an adequate solution. The plain fact is that the Consumer Product
Safety Commission does not have the medical and other expertise
which must necessarily be involved in any consideration of burning
qualities of cigarettes. Cigarettes as a “source of ignition” are only one
small aspect of the over-all area of the regulation of tobacco, including
the paramount issue of smoking and health.

The Consumer Product Safety Commission lacks the expettise and
the resources to deal with this question. Tt does not have the competence
to make the critical judgments as to the relationship between burning
rates of tobacco products and the necessarily intertwined and pamf3
mountly important question relating to the components of cigarette
smoke. These are all aspects of the basic regulation of tobacco products,
particularly cigarettes, which Congress has retained for final decision,
based on input from all agencies of the government. The Congress,
being the only body in a position to evaluate all pertinent factors,
should continue its fully-considered policy of retaining final authority
in this area. ’ )

Vaxce HarTKE.
Erxesr F. Hornives.,
WexprLr H. Forp.
TEp STEVENS.

J. GLENN BEeary, Jr.



ADDITIONAL VIEWS OF MR. BUCKLEY

When 8. 644, the Consumer Product Safety Commission Improve-
ments Act of 1975, was considered in the Commerce Committee, I had
the opportunity to briefly discuss two concepts which I feel would sig-
nificantly strengthen the bill. Although there was significant support
for my ideas among the committee members in attendance, they asked
ghat, in the interest of time, I take the amendments to the Floor of the
senate,

My ideas are designed to redress a serious inequity that has devel-
oped between the Federal Government and private parties. Govern-
ment, especially regulatory agencies, are now possessed of vast
discretionary . powers over private individuals and businesses. When
that discretion is improperly used, they can cause grave damage to
others who are without recourse for the expenses they have incurred in
defending their rights, or for the injury they have sustained as a result
of the arbitrary actions or negligence of the Government or a regula-
tory body. o

When a regulatory agency damages an innocent private party as a
consequence of inappropriate or incorrect use of its authority, the
Government can, in most cases, use it sovereign immunity to shield the
agency from the legal responsibility of its actions. Thus, hypotheti-
cally, the agency can be unjustifiably aggressive in pursuing its respon-
sibilitiés without the reasonable fear of being held accountable for
damage it may do if it is found to have acted unreasonably.

A private party, on the other hand, is and should be held responsible
for damage resulting to an individual from the use of its defective
product. If a consumer purchases a poor or dangerous product from a
firm, the consumer has and should have the option to go to court to
seek redress. The inequity between Government and private parties
should be corrected by making these agencies—in this particular case,
the Consumer Product Safety Commission—subject to tort action by
private parties it has wronged. The Congress should, as a matter of
justice, make available to these wronged parties a manner in which to
recover damages. If Government is going to make business become
more responsible for its actions, then the Government should be will-
ing to apply, the same standards to itself. , ,

A second aspect of this problem involves the substantial amount of
financial resources required in certain instances to defend against an
action brought by an agency. When a private party finds itself the
subject of an agency action or decision, it must determine how much it
is worth to defend its position. Because of the high costs involved in
challenging the decisions of a regulatory body, many private parties
who feel themselves aggrieved may, in fact, have no practical alterna-
tive but to surrender rather than incur the expense of defending the
product or process condemned by the agency. For a small company;
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the costs of the legal action alone could mean financial disaster. The
agency, on the other hand, has all of its legal expenses paid for by the
Government. In the pursuit of justice, the Congress should create
conditions where an innocent firm’s decision to defend against an
action is as easy to make as the agency’s decision to pursue the case.
Tt certainly does not serve. the interests of justice to have a private
party punished for offenses of which it is innocent just because the
pursuit of legal action is too expensive,

This situation could be corrected by allowing the private party to
recover its legal fees and other expenses related to its defense against
actions taken by the United States, or any of its agencies, if the private
party ultimately prevails. ,

A prime example of how an unreasonable action on the part of a
Government regulatory agency has led to severe finaneial injury to a
private party is the Marlin Toy Co.

Marlin Toy Products, Inc., was a small firm located in Horicon,
Wis. Two of Marlin’s products were the Butterfly Flutter Ball and
the Birdie Ball. In November of 1972, the Federal Drug Administra-
tion (charged with administering the Federal Hazardous Substances
Act prior to the enactment of the Consumer Product Safety Act)
banned the balls on the grounds that they contained small pellets that
‘presented a hazard to children if the balls were broken. It was charged
that, if the balls were dropped from a height of four and one-half
feet, they would break and the children could swallow the pellets
therein contained.

Marlin claimed that the toys had been tested before marketing and
that the balls were found to be unbreakable when dropped from that
height. Nevertheless, Marlin took the toys off the market and rede-
signed them.to the Government’s specifications. However, the balls
were not removed from the list of banned products. Marlin sent let-
ters requesting that the mistake be corrected, but the response was that
it was only an editorial error which would be corrected when the next
list came out (6 months hence). Marlin contends that because the toys
were still on the banned products list throughout the 1978 Christmas
season, Marlin suffered great financjal loss and was forced to layofl
three-fourths of its 85 emiployees. Marlin further contends that its total
costs arising from this governmental mistake were $600,000, a ruinous
loss for a company of its size. Yet, because the FDA and CPSC were
‘protected under the Federal Tort Claims Act, the Marlin Toy Prod-
ucts Co., could not recoverits losses from these agencies. =

Another firm that has suffered great damage under the CPSC is
JPactra Industries which manufactures abrosol paints. This small com-
pany has had to spend over $65,000 in legal costs alons to seek a stay
order against the (E,PSC‘ repurchase provision. In this case, the CPSC
had banned all aerosol prodicts conthining vinyl chloride gsthe pro-
pellent. Pactra was forced to pursue EegzafiI action to avoid this crip-
pling financial blow, all as a consequence of a CPSC saction in which
1t was unable to prove or substantiate its elaim that occasional and in-
termittent use of aerosol paints presents any actual damage tothe pub-
Tie. The Courts granted Pactra relief but asa plaintiff they had to stand

for the legal fees. - ,
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I believe that S. 644 should authorize private parties who successfully
challenge Government actions to be reimbursed in full for all reason-
able costs incurred in their own defense, and to be compensated for
damages ineurred by them as a result of malfeasance or negligence on
the part of the Commission. -

I believe that if this type of provision is incurred in the acts cov-
ering all regulatory agencies, we will end up with more responsible
Government and regulation, rather than undue regulatory harass-
ment of business. The Consumer Product Safety Commission is a
good place to start. I hope the Senate will give this idea its serious
consideration.

James L. Buckizy.

O



941H ConGrESs | HOUSE OF REPRESENTATIVES ReporT
2d Session No. 94-1046

SCIENCE AND TECHNOLOGY POLICY

APRIL 26, 1976.—Ordered to be printed

Mr. TeacUE, from the committee of conference,
submitted the following

CONFERENCE REPORT

{To accompany H.R. 102301

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 10280)
to establish a science and technology policy for the United States,
to provide for scientific and technological advice and assistance to
the President, to provide a comprehensive survey of ways and means
for improving the Federal effort in scientific research and information
handling, and in the use thereof, to amend the National Science Foun-
dation Act of 1950, and for other purposes, having met, after full
and free conference, have agreed to recommend and do recommend
to their respective Houses as follows:

That the House recede from its disagreement to the amendment
of the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following:

That this Act may be cited as the “National Science and Technology
Policy, Organization, and Priorities Act of 1976,

TITLE I—-NATIONAL SCIENCE, ENGINEERING, AND
TECHNOLOGY POLICY AND PRIORITIES

FINDINGS

Sec. 101. (a) The Congress, recognizing the profound impact of
science and technology on society, and the interrelations of scientific,
technological, economic, social, political, and institutional factors,
hereby finds and declares that—

(1) the general welfare, the security, the economic health and
stability of the Nation, the conservation and efficient wtilization
of its natural and human resources, and the effective functioning
of government and society require vigorous, perceptive support
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and employment of science and technology in ackieving national
objectives; :

(2) the many large and complex scientific and technological
factors whick increasingly influence the course of national and
international events require appropriate provision, involving long-
range, inclusive planning as well as more tmmediate program de-
velopment, to incorporate scientific and technological knowledge
in the national decisionmaking process;

(8) the scientific and technological capabilities of the United
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(10) promoting the conservation and efficient utilization of
the Nation’s natural and human resources;

(11) improving the Nation’s housing, transportation, and com-
manication systems, and assuring the provision of effective public
services throughout wrban, suburban, and rural areas;

12) eliminating air and water pollution, and unnecessary,
unhealthful, or ineffective drugs and food additives; and

(13) advancing the exploration and peaceful uses of outer
space.

States, when properly fostered, a;wpﬁigd, and directed, can. effec- ) DECLARATION OF POLICY
tively assist in improving the quality of life, in anticipating and

resolving critical and emerging international, national, and local
problems, in strengthening the Nation’s international economic
position, and in furthering its foreign policy objectives,

Ske. 102. (a) Privcirres—In view of the foregoing, the Congress
declares that the United States shall adhere to a national policy for
science and_technology which includes the following principles:

(4) Federal funding for science and technology represents an
investment in the future which is indispensable to sustained na-
tional progress and human betterment, and there should be a con-
tinuwing national investment in science, engineering, and technol-
ogy which is commensurate with national needs and opportunities
and the prevalent economic situation,;

(6) the manpower pool of scientists, engineers, and technicians,
constitutes an invaluable national resource which should be utilized
to the fullest ewtent possible; and ‘

8) the Nation’s capabilities for technology assessment and for
technological planning and policy formulation must be strength-
ened at both Federal and State levels.

(B) As a consequence, the Congress finds and declares that science
and technology should contribute to the following priority goals

without being limited thereto:

(1) fostering leadership in the quest for international peace
and progress toward human freedom, dignity, and well-being
by enlarging the contributions of American scientists and engi-
neers to the knowledge of man and his universe, by making
discoveries of basic science widely available at home and abroad,
and by utilizing technology in support of United States national
and foreign policy gools;

(2) increasing the efficient use of essential materials and prod-
ucts, and generally contributing to economic opportunity, stabil-
ity, and appropriate growth;

(3) assuring an adequate supply of food, materials, and energy
for the Nation’s needs;

(4) contributing to the national security;

(8) improving the quality of health care available to oll resi-
dents of the United States;

(6) preserving, fostering, and restoring a healthful and esthetic
natural environment;

(7Y providing for the protection of the oceans and coastal
zones, and the polar regions, and the efficient utilization of their
resources;

(8) strengthening the economy and promoting full employ-
ment through useful scientific and technological inmovations;

(9) increasing the quality of educational opportunities avail-
able to all residents of the United States;

(1) The continuing development and implementation of strate-
gies for determining and achieving the appropriate scope, level,
direction, and extent of scientific and technological efforts based
upon a continuous appraisal of the role of science and technology
in achieving goals and formudating policies of the United States,
and reﬂectz’ng the views of State and local governments and repre-
sentative pudblic groups.

(2) The enlistment of science and technology to foster a healthy
economy in which the directions of growth and innovation are
compatible with the prudent and frugal use of resources and with
the preservation of a benign environment. ;

(3) The conduct of science and technology operations so as to
serve domestic needs while promoting foreign policy objectives.

(4) The recruitment, education, training, retraining, and bene-
ficial use of adequate numbers of scientists, engineers, and tech-
nologists, and the promotion by the Federal Government of the
effective and efficient utilization in the national interest of the
Nation’s kuman resources in science, engineering, and technology.

(6) The development and maintenance of a solid base for science
and technology in the United States, including: (A) strong par-
ticipation of and cooperative relationships with State and Z»c‘al
governments and the private sector; (B) the maintenance and
strengthening of diversified scientific and technological capabili-
ties in government, industry, and the universities, and the encour-
agement of independent initiatives based on such capabilities, to-
gether with elimination of needless barriers to scientific and
technological innovation; () effective management and dis-
semination of scientific and technological information; (D)
establishment of essentiol scientific, technical and industrial
standards and measurement and test methods; and (E) promo-
tion of increased public understanding of science and technology.

(6) The recognition that, as changing circumstances require
periodic revision and adaptation of title I of this Act, the Fed-
eral Government is responsible for identifying and interpreting
the changes in those circumstances as they occur, and for effecting
subsequent changes in title I as appropriate.

(b) Turreuevrarion.—To implement the policy enuwiciated in

subsection (a) of this section, the Congress declares that:

(1) The Federal Government should maintain central policy
planning elements in the executive branch which assist Federal
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agencies in (A) identifying public problems and objectives, (B)
mobilizing scientific and technological resources for essential na-
tional programs, (C') securing appropriate funding for programs
s0 identified, (D) anticipating future concerns to which science
and techmology can contribute and devising strategies for the
conduct of science and technology for such purposes, (LK) review-
ing systematically Federal science policy and programs and rec-
ommending legistative amendment thercof when needed. Such
elements should include an advisory mechanism within the Exzecu-
tive Office of the President so that the Chief Executive may have
available independent, expert judgment and assistance on policy
matters which require accurate assessments of the complex scien-
tific and technological features involved.

(2) 1t is a responsibility of the Federal Government to pro-
mote prompt, effective, reliable, and systematic transfer of scien-
tific and technological information by such appropriate methods
as programs conducted by nongovernmental organizations, in-
cluding industrial groups and techwical societies. In particular,
it is recognized as a responsibility of the Federal (Government
not only to coordinate and unify its own science and technology
information systems, but to facilitate the close coupling of in-
stitutional scientific research with commercial application of the
useful findings of science. )

(8) 1t is further an appropriate Federal function to support
scientific and. technological efforts which are expected to provide
results beneficial to the public but which the private sector may
be uwnawilling or unable to support.

(4) Scientific and technological activities which may be prop-
erly supported exclusively by the Federal Government should be
distinguished from those in which interests are shared with State
and local governments and the private sector. Among these en-
tities, cooperative relationships should be established which en-
courage the appropriate sharing of science and technology de-
cistonmaking., funding support, and program planning and ex-
ecution.,

(6) The Federal Government should support and wutilize en-
gineering and its various disciplines and make maximum use of
the engineering community, whenever appropriate, as an essen-
tial element in the Federal policymaking process.

(6) Comprehensive legislative support for the national science
and techmology effort requires that the Congress be regularly in-
formed of the condition, health and vitality, and funding re-
quirements of science and technology, the relation of science and
technology to changing national goals, and the need for legisla-
tive modification of the Federal endeavor and structure at all
levels as it relates to science and tecknology.
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and appropriated funds; to assure quality enviromment; and to
enhance product performance.

(2) Ewplicit criteria, including cost-benefit principles where
practicable, should be developed to identify the kinds of applied
research and technology- programs that are appropriate for Fed-
eral funding support and to determine the ewtent of such support.
Particular attention should be given to scientific and technologi-
cal problems and opportunities offering promaise of social advan-
tage that are so long range, geographically widespread, or eco-
nomically diffused that the Federal Government constitutes the
appropriate source for undertaking their support.

(3) Federal promotion of science and technology should empha-
size quality of research, recognize the singular importance of sta-
bility in scientific and technologicdl institutions, and for wrgent
tasks, seck to asswre timeliness of results. With particular refer-
ence to Federal support for basic research, funds should be allo-
cated to encourage education in needed disciplines, to provide a
base of scientific knowledge from which future essential techmo-
logical development can be launched, and to add to the cultwral
heritage of the Nation.

(4) Federal patent policies should be developed, based on uni-
form principles, which have as their objective the preservation
of incentives for technological innovation and the application
of procedures which will continue to assure the full use of bene-

ficial technology to serve the public.

(8) Closer relationships should be encouraged among practi-
tioners of different scientific and technological disciplines, includ-
ing the physical, social, and biomedical fields.

(6) Federal departments, agencies, and instrumentalities should
assure efficient management of laboratory facilities and equipment
in their custody, including acquisition of effective equipment, dis-
posal of inferior and obsolete properties, and cross-servicing to
mazximize the productivity of costly property o{ all kinds, Dis-
posal policies should include attention to possibilities for further
productive use.

(7) The full use of the contributions of science and technology
to support State and local government goals should be encouraged.

(8) Formal recognition should be accorded those persons whose
scientific and technological achievements have comtributed signifi-
cantly to the national welfare.

(9) The Federal Qovernment should support applied scientific
research, when appropriate, in proportion to the probability of its
usefulness, insofar as this probability can be determined; but
while maximizing the beneficial consequences of technology, the
Glovernment should act to minimize foreseeable injurious
consequences.

(¢) Procrpvres.—The Congress declares that, in order to expedite
and facilitate the implementation of the policy enunciated in sub- should establish procedures to insure among them the systematic
section (a) of this section, the following coordinate procedures are interchange of scientific data and technological findings devel-
of paramount importance : oped under their programs.

(1) Federal procurement policy should encourage the use of
science and technology to foster frugal use of materials, energy,

(10) Federal departments, agencies, and instrumentalities
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TITLE II—OFFICE OF SCIENCE AND TECHNOLOGY
POLICY

SHORT TITLE

Ske. 201. This title may be cited as the “Presidential Science and
Technology Advisory Organization Act of 1976”.

ESTABLISHMENT

Sec. 202. There is established in the Ewxecutive Office of the Presi-
dent an Office of Science and Technology Policy ( hereinafter referred
to in this title as the “Office”).

DIREOTOR; ASSOCIATE DIRECTORS

Sec. 203. There shall be at the head of the Office a Director who
shall be appointed by the President, by and with the advice and con-
sent of the Senate, and who shall be compensated at the rate provided
for level 11 of the Executive Schedule in section 6313 of title 5, United
States Code. The President is authorized to appoint not more than
four Associate Directors, by and with the advice and consent of the
Senate, who shall be compensated at a rate not to exceed that provided
for level I11 of the Executive Schedule in section 6314 of such title.
Associate Directors shall perform such functions as the Director may
preseribe.

FUNOTIONS

Sec. 204. (@) The primary function of the Director is to provide,
within the Ewxecutive Office of the President, advice on the scientific,
engineering, and technological aspects of issues that require attention
at the highest levels of Govermment.

(b) In addition to such other functions and activities as the Presi-
dent may assign, the Director shall— :

(1) advise the President of scientific and technological consid-
erations involved in areas of national concern including, but not
limited to, the economy, national security, health, foreign rela-
tions, the environment, and the technological recovery and use of
resources;

(2) evaluate the scale, quality, and effectiveness of the Federal
effort in science and technology and advise on appropriate
actions

(3) advise the President on scientific and technological con-
siderations with regard to Federal budgets, assist the Office of
Management and Budget with an anrual review and analysis of
funding proposed for research and development in budgets of all
Federal agencies, and aid the Office of Management and Budget
and the agencies throughout the budget development process; and

(4) assist the President in providing generdl leadership and
coordination of the research and development programs of the
Federal Government.

POLICY PLANNING, ANALYSIS, AND ADVICE

Sxc. 205. (a) The Office shall serve as a source of scientific and tech-
nological analysis and judgment for the President with respect to
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major policies, plans, and programs of the Federal Government. In
carrying out the provisions of this section, the Director shall—

(1) seek to define coherent approaches for applying science and
technology to critical and emerging national and international
problems and for promoting coordination of the scientific and
technological responsibilities and programs of the Federal de-
partments and agencies in the resolution of such problems;

(2) assist and advise the President in the preparation of the
Science and Technology Report, in accordance with section 209
of this Act;

(3) gather timely and authoritative information concerning
significant developments and trends in science, technology, and in
national priorities, both current and prospective, to analyze and
interpret such information for the purpose of determining
whether such developmenis and trends are Likely to affect achieve-
ment of the priority goals of the Nation as set forth in section
101(d) of this Act;

(4) encourage the development and maintenance of an adequate
data base for human resources in science, engineering, and tech-
nology, including the development of appropriate models to fore-
cast future manpower requirements, and assess the impact of major
governmental and public programs on human resources and their
utilization;

(9) initiate studies and analyses, including systems analyses and
technology assessments, of alternatives available for the resolu-
tion of critical end emerging national and international problems
amenable to the contributions of science and technology and, in-
sofar as possible, determine and compare probable costs, benefits,
and tmpacts of such alternatives;

(6) advise the President on the extent to which the various sci-
entéﬂo and technological programs, policies, and activities of the
Federal Government are likely to affect the achievement of the
priority goals of the Nation as set forth in section 101(b) of this

¢ty

(7) provide the President with periodic reviews of Federal
statutes and administrative regulations of the various departments
and agencies which affect research and development activities,
both internally and in relation to the private sector, or which may
interfere with desirable technological innovation, together with
recommendations for their elimination, reform, or updating as
appropriate;

(8) develop, review, revise, and recommend criteria for deter-
mining soientific and technological activities warranting Federal
support, and recommend Federal policies designed to advance (A)

. the develomment and maintenance of broadly based scientific and

" technological capabilities, including human resources, at all levels
of government, academia, and industry, and (B) the effective ap-
plication of such capabilities to national needs;

(9) assess and advise on policies for international cooperation
in science and techmology which will advance the national and
international objectives of the United States;

(10) identify and assess emerging and future areas in which
science and technology can be used effestively in addressing na-
tional and international problems;
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(11) report at least once each year to the President on the over-
all activities and accomplishments of the Office, pursuant to section
209 of this Act; ) .

(12) periodically survey the nature and needs of national science
and technology policy and make recommendations to the Presi-
dent, for review and transmission to the Congress, for the timely
and appropriate revision of such policy in accordance with section
102(a) (6) of this Act; and .

(18) perform such other duties and functions and make and
furnish such studies and reports thereon, and recommendations
with respect to matters of policy and legislation as the President
may request. .

() (1) The Director shall establish an Intergovernmental Science,
Engineering, and Technology Adwvisory Panel (hereinafter referred to
as the “Panel”), whose purpose shall be to (A) identify and define
ciwilian problems at State, regional, and local levels which science,
engineering, and technology may assist in resolving or ameliorating;
(B)recommend priorities for addressing such problems; and (C)
advise and assist the Director in identifying and fostering policies to
facilitate the transfer and utilization of research and development re-
sults so as to maximize their application to civilion needs.

(2) The Panel shall be composed of (A) the Director of the Office,
or his representative; (B) at least ten members representing the inter-
ests of the States, appointed by the Director of the Office after consul-
tation with State officials; and (C) the Director of the National Sci-
ence Foundation, or his representative.

(3) (A) The Director of the Office, or his representative, shall serve
as Chatrman of the Panel.

(B) The Panel shall perform such functions as the Chairman
may prescribe, and shall meet at the call of the Chairman.

(4) Each member of the Panel shall, while serving on business
of the Panel, be entitled to receive compensation at a rate not to exceed,
the daily rate prescribed for GS-18 of the General Schedule under sec-
tion 6332 of title 5, United States Code, including traveltime, and,
while so serving away from his home or regular place of business, he
may be allowed travel ewpenses, including per diem in liew of sub-
sistence in the same manner as the expenses authorized by section
5703(B) of title 5, United States Code, for persons in government serv-
ice employed intermittently.

FIVE-YEAR OUTLOOK

Skc. 206. (a) Within its first year of operation., the Offce shall, to
the extent practicable, within the limitations of available knowledge
and resources, and with appropriate assistance from the departments
and agencies and such consultants and contractors as the Director
deems necessary, identify and describe situations and conditions which
warrant special attention within the next five years, involving—

(1) current and emerging problems of national significance
that are identified through scientific research, or in which scien-
tific or technical considerations are of major significance; and

(2) opportunities for, and constraints on, the use of new and
existing scientific and technological capabilities which can make a
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significant contribution to the resolution of problems tdentified
under paragraph (1) of this subsection or to the achievement of
Federal program objectives or national goals, including those set
forth in section 101(b) of this Act.

(b) The Office shall annually revise the five-year outlook developed
under subsection (a) of this section so that it takes account of new
problems, constraints and opportunities and changing national goals
and cricumstances, and shall extend the outlook so that it always ex-
tends five years into the future.

(¢) The Director of the Office shall consult as necessary with officials
of the departments and agencies having programs-and responsibilities
relating to the problems, constraints, and opportunities identified
under subsections (a) and (b) of this section, in order to—

(1) identify and evnluate alternative actions that might be
taken by the Federal Government, State and local governments,
or the private sector to deal with such problems, constraints, or
opportunities; and

(2) ensure that alternative actions identified under paragraph
(1) of this subsection are fully considered by departments and
agencies in formulating their budget, program, and legislative
Proposals.

(2) The Director of the Office shall consult as necessary with officials
of the Office of Management and Budget and other appropriate ele-
ments of the Frecutive Office of the President to ensure that the prob-
lems, constraints, opportunities, and alternative actions identified un-
der subsections (a), (b), and (c) of this section are fully com-
sidered in the development of the President’s Budgets and legislative
programs.

ADDITIONAL FUNCTIONS OF THE DIRECTOR;
ADMINISTRATIVE PROVISIONS

8Src. 207. (@) The Director shall, in addition to the other duties and
functions set forth in this title—
(_ 1) serve a8 thiman. of the Federal Coordinating Council for
S%ence, Engineering, and Technology established under title IV 5
@

(2) serve as a member of the Domestic Council. i

(b) For the purpose of assuring the optimwm contribution o f science
and technologu to the national security, the Director. at the request of
the National Security Council, shall advise the National Security
Council in such matters concerning science and technology as relate
to national security. v

(¢) In carrying out his functions under this Act, the Director is
outhorized to— -

(1) appoint such officers and employees as he may deem meces-
sary to perform the functions now or hereafter vested in him and
to prescribe their duties;

(2) obtain services as authorized by section 3109 of title 5 of the
United States Code, at rates not to exceed the rate prescribed for
grade (8-18 of the General Schedule by section 5332 of title 5 of
the United States Code,; and

(3) enter into controcts and other arrangements for studies,
analyses. and other services awith public anencies and with private
persons, organizations, or institutions, and make such payments as

H. Rept. 94-1046—76——2
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he deems necessary to carry out the provisions of this Act without
legal consideration, without performance bonds, and without re-
gard to section 3709 of the Revised Statutes (41 U.S8.C. ).

COORDINATION WITH OTHER ORGANIZATIONS

Skc. 208. (a) In exercising his functions under this Act, the Direc-
tor shall—

(1) work in close consultation and cooperation with the Do-
mestic Council, the National Security Council, the Council on
Environmental Quality, the Council of Economic Advisers, the
Office of Management and Budget, the National Science Roard,
and the Federal departments and agencies;

(2) utilize the services of consultants, establish such advisory
panels, and, to the extent practicable, consult with State and local
governmental agencies, with appropriate professional groups,
and with such representatives of industry, the universities. agri-
culture, labor, conswmers, conservation organizations, and such
other public interest groups, organizations, and individuals as
ke deems advisable;

(8) hold such hearings in warious parts of the Nation as he
deems necessary, to determine the views of the agencies, groups,
and organisations referred to in paragraph (2) of this subsection
and of the general public, concerning national needs and trends
in science and technology,; ond

(4) utilize with their consent to the fullest extent vossible the
services, personnel, equipment, facilities, and information (in-
cluding statistical information) of public and private agencies
and organizations, and individuals, in order to avoid duplicotion
of effort and expense, and may transfer funds made avoilable
pursuant to this Act to other Federal agenries as re’mbursement
for the utilization of such personnel, services, facilities, equip-
ment, and information.

(8) Each department, ageney, and instrumentality of the Execu-
tive Branch of the Government, including any independent agency,
is authorized to furnisk the Director such information as the Director
deems necessary to carry out his fumctions under this Act.

(¢) Upon request, the Administrator of the National Aeronautics
and Space Administration is authorized to assist the Director with
respect to carrying oul his activities conducted under parograph. (5)
of section 206 (a) of this Act.

SCIENCE AND TECHNOLOGY REPORT

8rc. 209. (@) The President shall transmit annually to the Congress,
beginning February 15, 1978, a Science and Technology Report (here-
after referred to as the “Report”) which shall be prepared bu the
Office, with appropriate assistance from Federal departments and agen-
cies and such consultants and contractors as the Director deems neces-
sary. The report shall draw upon the information prepared by the
Director pursuant to section 206 of this Act, and to tﬁ extent practi-
cable, within the limitations of available knowledge and resources,

discuss such issues as— :
(1) a review of developments of national significance in science

and technology;

1

(2) the significant effects of current and projected trends in
science and technology on the social, economic, and other require-
ments of the Nation,

(8) a review and appraisal of selected science- and technology-
relaz:;ed programs, policies, and activities of the Federal Govern-
ment;

(4) an inventory and forecast of critical and emerging na-
tional €fw'oblems: the resolution of which might be substantially
assisted by the application of science and technology;

(5) the identification and assessment of scientific and techno-
logical measures that can contribute to the resolution of such
problems, in light of the related social, economic, political, and
institutional considerations;

(6) the ewisting and projected scientific and technological re-
sources, including specialized manpower, that could contribute
to the resolution of such problems; and

(7) recommendations for legislation on science- and technmol-
ogy-related programs and policies that will contribute to the
resolution of such problems.

() In preparing the Report under subsection (a) of this section,
the Office shall make mazimum wuse of relevant data available from
the National Science Foundation and other Government departments
and agencies.

(¢) The Director shall insure that the Report, in the form approved
by the President, is printed and made available as a public document.

TITLE III— PRESIDENT'S COMMITTEFE ON SCIENCE AND
TECHNOLOGY

ESTABLISHMENT

See. 301. The President shall establish within the Executive Office
of the President a President’'s Committee on Science and Technology
(hereinafter referred to as the “Committee”). :

MEMBERSHIP

Sec. 302. (a) The Committee shall consist of—

(1) the Director of the Office of Science and Technology Policy
established under title I1 of this Act; and

(2) not less than eight nor more than fourteen other members
appointed by the President not more than siwty days after the
gire;otor has assumed office (as provided in section 203 of this

ct).
(b) Members of the Committee appointed by the President pur-
suant to subsection (a) (2) of this section shall—

(1) be qualified and distinguished in one or more of the follow-
ing areas: sciemce, engineering, technology, information dissemi-
nation, education, management, labor, or public affairs;

(2) be capable of critically assessing the policies, priorities, pro-
grams, and activities of the Nation, with respect to the findings,
policies, and purposes set forth in title I ; and ‘

(3) shall collectively constitute a balanced composition with re-
spect to (A) fields of science and engineering, (B) acedemic, in-
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dustrial, and government experience, and (C) business, labor,
consumer, and public interest points of view.

(¢) The President shall appoint one member of the Committee to

serve as Chairman and another member to serve as Vice Chairman for
such periods az the President may determine.

(d) Fach member of the Committee who is not an officer of the Fed-
eral Government shall, while serving on business of the Committee, be
entitled to receive compensation at a rate not to exceed the daily rate
prescribed for GS—18 of the General Schedule under section 5332 of
title 5, United States Code, including traveltime, and while so serving
away from his home or regular place of business he may be allowed
travel expenses, including per diem in liew of subsistence, in the same
‘manner as the expenses authorized by section 5703(b) of title 5, United
States Code, for persons in Government service employed
infermitiently.

FEDERAL SCIENCE, ENQINEERING, AND TECHNOLOGY SURVEY

Skc, 303. (@) The Commitiee shall survey, ewamine, and analyze the
overall context of the Federal science, engineering, and technology
effort including missions, goals, personnel, funding, organization, fa-
clities, and activities in general, taking adequate account of the inter-
ests of individuals and groups that may be affected by Federal scien-
tific, engineering, and technical programs, including, as appropriate,
consultation with such individuals and groups. In carrying out its
functions under this section, the Committee shall, among other things,
consider needs for—

(1) organizational reform, including institutional realinement
designed to place Federal agencics whose missions are primarily
or solely devoted to scientific and technological research and de-
velopment, and those agencies primarily or solely concerned with
fuels, energy, and materials, within a single cabinet-level depart-
ment,

(2) improvements in ewisting systems for handling scientific
and technical information on a Government-wide basis, including
consideration of the appropriate role to be played by the private
sector in the dissemination of such information;

(3) improved technology assessment in the ewecutive branch
of the Federal Government;

(4) improved methods for effecting technology innovation,
transfer, and use;

(8) stimulating more effective Federal-State and Federal-
industry liaison and cooperation in science and technology. in-
cluding the formation of Federal-State mechanisms for the
mutual pursuit of this goal;

(6) reduction and simplification of Federal regulations and
admanistrative practices and procedwres which may have the
effect of retarding technological innovation or opportunities for
¢is wtilization;

(7Y a broader base for support of basic researeh;

(8) ways of strengthening the Nation’s academic institu-
tions’ capabilities for research and education in science and
technology;

(9) ways and means of effectively integrating scientific and
technological factors into our national and international policies;

K e

13

(10) technology designed to meet community and individual
needs;

(11) maintenance of adequate scientific and technological man-
power with regard to both quality and quantity;

(12) improved systems for planning and analysis of the Fed-
eral science and technology programs; and

(13) long-range study, analysis, and planning in regard to
the application of science and technology to major national
problems or concerns.,

(0) (1) Within twelve months from the time the Commitiee s
activated in accordance with section 302 (a) of this Act, the Commit-
tee shall issue an interim report of its activities and operations to
date. Not more than twenty-four months from the time the Commit-
tee is activated, the Committee shall submit a final report of its ac-
tivities, findings, conclusions, and recommendations, including such
supporting data and material as may be necessary, to the President.

(2) The President, within sizty days of receipt thereof, shall trans-
mit each such report to each House of Congress together with such
comaments, observations, and recommendations thereon as he deems
appropriate.

CONTINUATION OF COMMITTEE

Seo. 304. (a) Ninety days after submission of the final report
prepared under section 303 of this Aect, the Committee shall cease
to ewist, unless the President, before the expiration of the ninety-day
period, makes a determination that it is advantageous for the Com-
mittee to continue in being.

(b) If the President determines that it is advantagecous for the
Committee to continue in being, (1) the Committee shall exercise
such functions as are prescribed by the President; and (2) the mem-
bers of the Committee shall serve at the pleasure of the President.

STAFF AND CONSULTANT SUPPORT

Sec. 305. (a) In the performance of its functions under sections
303 and 304 of this Act, the Commitiee is authorized—

(1) to select, appoint, employ, and fix the compensation of such
specialists and other experts as may be necessary for the carry-
ing out of its duties and functions, and to select, appoint, and
employ, subject to the civil service laws, such other officers and
employees as may be necessary for carrying out its duties and
functions; and

(2) to provide for participation of such civilian end military
personnel as may be detailed to the Committee pursuant to sub-
section (b) of this section for carrying out the functions of the
Committee.

() Upon request of the Committee, the head of any Federal de-
partment, agency, or instrumentality is authorized (1) to furnish to
the Committee such information as may be necessary for carrying out
its functions and as may be available to or procurable by such depart-

“ment, agency, or instrumeniality, and (2) to detail to temporary duty

with the Committee on a reimbursable basis such personnel within his
administrative jurisdiction as it may need or believe to be useful for
carrying out its functions. Each such detail shall be without loss of
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seniority, pay, or other employee status, to civilian employées so de-
tailed, and without loss of status, rank, office, or grade, or of any
emolument, perquisite, right, privilege, or benefit incident thereto to
military personnel so detailed. Each such detail shall be made pur-
suant to an agreement between the Chairman and the head of the
relevant department, agency, or instrumentality, and shall be in ac-
cordance with the provisions of subchapter I11 of chapter 33, title &,
United States Code.

TITLE IV—FEDERAL COORDINATING COUNCIL FOR
SCIENCE, ENGINEERING, AND TECHNOLOGY

ESTABLISHMENT AND FUNCTIONS

Skc. J01. (a) There is established the Federal Coordinating Coun-
cil for Science, Engineering, and Technology (hereinafter referred to
as the “Council™).

(B) The Council shall be composed of the Director of the Office of
Science and Technology Policy and one representative of each of the
following Federal agencies: Department of Agriculture, Department
of Commerce, Department of Defense, Department of Health, Educa-
tson, and Welfare, Department of Housing and Urben Development,
Department of the Interior, Department of State, Department of
Transportation, Veterans® Administration, National Aeronautios and
Space Administration, National Science Foundation, Environmental
Protection Agency, and Energy Research and Development Adminis-
tration. Each such representative shall be an official of policy rank
designated by the head of the Federal agency concerned.

(e) The Director of the Office of Science and Technology Policy
shall serve as Chairman of the Council. The Chairman may designate
another member of the Council to act temporarily in the Chairman’s
absence as Chairman.

(d) The Chairman may (1) request the head of any Federal agency
not named in subsection (b) of this section to designate a represent-
ative to participate in meetings or parts of meetings of the Council
concerned with matters of substantial interest to such agency, and (2)
inwite other persons to attend meetings of the Council.

(e) The Council shall consider problems and developments in the
flelds of science, engineering, and technology and related activities
affecting more than one Federal agency, and sholl recommend policies
and other measures designed to—

(1) provide more effective planning and administration of Fed-
eral scientific, engineering, and technological programs,

(2) identify research needs including areas requiring addi-
tonal emphasis,

(8) achieve more effective utilization of the scientific, engineer-
ing, and technological resources and facilities of Federal agencies,
including the elimination of unwarranted duplication, and

(4) further international cooperation in science, engineering,
and technology.
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(f) The Council shall perform such other related advisory duties as
shall be assigned by the President or by the Chairman.

(g) For the purpose of carrying out the provisions of this section,
each Federal agency represented on the Council shall furnish neces-
sary assistance to the Council. Such assistance may include—

(1) detailing employees to the Council to perform such func-
tions, consistent with the purposes of this section, as the Chairman
may assign to them, and

(8) undertaking, wpon request of the Chairman, such. special
studies for the Council as come within the functions herein
assigned.

(k) For the purpose of conducting studies and making reports as
directed by the Chairman, standing subcommittees and panels of the
Council may be established.

ABOLITION OF FEDERAL COUNCIL FOR SCIENCE AND TECHNOLOGY

8rc. 402. The Federal Council for Science and Technology, estab-
lished pursuant te Ewecutive Order 10807, issued March 13, 1959, as
amended by Evecutive Order 11381, issued November 8, 1967, is hereby

abolished.
TITLE V—GENERAL PROVISIONS
AUTHORIZATION

Skc. 501. (¢) For the purpose of carrying out title IT of this Act,
there are authorized to be appropriated— ‘
(1) 8750000 for the fiscal year ending June 30, 1976,
(2) $500,000 for the period beginning July 1, 1976, and, ending
September 30, 1976 ; :
(3) $3,000,000 for the fiscal year ending September 30,1977 ; and
(4) such sums as may be necessary for each of the succeeding
fiscal years.
(b) For the purpose of carrying out title I11 of this Act, there are
authorized to be appropriated—
(1) 8760000 for the fiscal year ending June 30, 1976;
(2) 8500.000 for the period beginning July 1, 1976, and ending
September 30, 1976 ;
%g?) $1,000,000 for the fiscal year ending September 30, 1977 ;
a
(4) such sums as may be necessary for each of the succeeding
fiscal years. ,
STATUTORY REPEAL

Sec. 508. Sections 1, 2, 3, and 4, of Reorganization Plan Numbered 2
of 1962 (76 Stat. 1253) and section  of Reorganization Plan Numbered
1of 1973 (87 Stat. 1089) are repealed.

AMENDMENT

Skc. 503. Section 4 of the National Science Foundation Aet of 1950
(42 U.8.C. 1863) is amended by striking out subsection (g) and by re-
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designating subsections (h), (¢), and (j), and all references thereto, as
subsections (g), (h), and (), respectively.
And the Senate agree to the same,
Oun E. Tracur,
Dox Fuqua,
Jim SYMINGTON,
Mixe McCorMacE,
Raxy TaorNTON,
C. A. Mosuer,
Marvin L. Escn,
Managers on the Part of the House.
Trp KENNEDY,
‘Warren MaeNusox,
Franxx E. Moss,
Wavrrer F. MonNDALE,
Joun Tuxxey,
WexpeLr, H. Forp,
Barry GoLpwaTxR,
J. Guexx Beain, Jr.,
Paur Laxavr,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendment
of the Senate to the bill (H.R. 10230) to establish a science and tech-
nology policy for the United States, to provide for scientific and tech-
nological advice and assistance to the President, to provide a compre-
hensive survey of ways and means for improving the Federal effort in
scientific research and information handling, and in the use thereof,
and for other purposes, submit the following joint statement to the
House and the Senate in explanation of the effect of the action agreed
upon by the managers and recommended in the accompanying confer-
ence report:

The amendment of the Senate struck out all after the enacting clause
in the House bill and substituted new language. The Committee of
Conference agreed to accept the Senate amendment with certain
amendments and stipulations proposed by the conferees.

The substantive changes made by the Senate amendment, together
with further amendments and modifications by the Committee of Con-
ference are as follows:

TITLE I—NATIONAIL SCIENCE, ENGINEERING AND TECHENOLOGY POLICY
AND' PRIORITIES

Both versions of the bill contained comprehensive statements de-
signed to establish a national science and technology policy. The state-
ments were similar in many respects and often duplicative.

The Committee of Conference substituted a compromise which
(1) follows the Senate title, (2) adopts the House style and format,
and (3) contains all the significant substantive elements of the policy
findings and declarations of each bill.

TITLE II—THE OFFICE OF SCIENCE AND TECHNOLOGY POLICY

This title establishes an Office of Science and Technology Policy
within the Executive Office of the President. House and Senate ver-
sions differed, and have been resolved, in the following ways.

1. Associate Directors.—The House bill authorized the President, at
his discretion, to appoint up to four Assistant Directors for the new
office. The Senate amendment differed in that it designated the four as
“Associate” Directors and required that they be confirmed in office by
the Senate. The managers on the part of the House concurred in the
Senate change. [ Sec. 203]

2. Annual Report—The House required “timely” reports from the
new office on its activities and on issues or problems involving impor-
tant scientific and technological considerations. The Senate amend-

(17)
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ment required “annual” reports in this area. Managers on the part of
the House concurred in the Senate amendment with minor editorial
changes. [Sec. 209(a) ] _

3. Civil Service Requirements~The bill passed by the House stip-
ulated that the appointment of officers and employees by the Director
of the Office conform to Civil Service requirements. The Senate
amendment contained no such requirement. In conference, the man-
agers on the part of the Senate accepted the House provision. [Sec.
207 (c

4.( (J)’cjmtmctu-nd Hearing Authority—The Senate amendment con-
tained broader consultant and contract authority for the new office
than did the House bill; it also gave the Director authority to obtain
information through the conduct of hearings, which the House bill did
not. The managers on the part of the House concurred in the Senate
position. [Sec. 208(a) (2) and (3)]

5. National Security Council and Domestic (‘ouncil.—The House
bill provided that the Director of the new Office should advise the
President on, among other things, scientific and technological consid-
erations involved in national security. The Senate amendment re-
moved this provision, but provided that the Director serve as advisor
to the National Security Council when requested by the Counci] to do
s0. The Senate amendment also provided that the Director of the Office
be made a member of the Domestic Council. The conferees settled these
differences by incorporating all three provisions with such editorial
changes as were necessary to prevent duplication or conflict. [Sec.
204 (b) (1) ; Sec. 207 (a) (2) and (b)] )

6. Five-Year Outlook—The Senate amendment contained a provi-
sion calling for a five-year outlook, or projection, of scientific and
technological issues, situations and conditions likely to warrant spe-
cial attention within that period, and for approprate inputs to the
Office of Management and Budget and the executive departments and
agencies in the formulation of Administration budgets with respect to
research and development. The outlook would be up-dated annually.
The House bill did not contain a similar provision. Managers on the
part of the House agreed to accept the Senate provision with minor
modifications. [Sec, 206]

PITLE HHI—PRESIDENT'S COMMITTEE ON SCIENCE AND TECHNOLOGY

1. 7itle~The House bill had entitled this special study group as
a “Survey” committee. The Senate amendment re-titled it as an “Ad-
visory” committee. Conferees agreed to compromise on the title indi-
cated above,

2. Mandatory Provisions~—The House bill contained a mandatory
requirement that the Committee be set up as specified. The Senate
amendment made the Committee’s creation optional with the Presi-
dent. The managers on the part of the Senate concurred in the House
provision. [Sec. 302(a) ]

3. Membership Qualifications—Both House and Senate versions
specified qualifications for membership on the Committee, but the Sen-
ate amendment contained broader language and more specific consid-
erations. The conferees agreed to keep the House language but added
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the specific categories for balanced membership as set out in the Sen-
ate version. [Sec. 302(b)} ]

4. Lifetime and Continuation of Committee—The House bill pro-
vided that the Committee have a lifetime of two years and that the
President review and submit the Committee’s report—directed toward
the examination and analyzation of the total Federal science and tech-
nology effort with appropriate findings and recommendations—to the
Congress within 60 days, together with his own comments and recom-
mendations. The Senate amendment was essentially the same, except
that it provided for a one-year study and also permitted the President
to extend the life of the Committee as he saw fit. The conferees agreed
to the two-year House plan, but provided for an interim report after
one year and a final report after two years. Conferees also agreed to
the Senate provision for extension of the Committee’s lifetime at the
discretion of the President. [Sec. 303(b) and Sec. 304]

TITLE 1V—FEDERAL COORDINATING COUNCIL FOR SCIENCE, ENGINEERING
AND TECHXNOLOGY

This title was not in in the House bill but was added by the Senate
amendment. ‘ o S

The effect of this title is to make the existing Federal Council for
Secience and Technology, set up by Executive Order in 1959, a statu-
tory body with the Director of the new Office as chairman. The current
Council 1s an interdepartmental group representing all Federal agen-
cies with significant research and development missions, whose func-
tion is to maintain general liaison of the overall government effort in
geience and technology. The title adds no new functions. It does change
the name of the present Council, emphasizes its mission, and places
it on a statutory basis. In interpreting this title, reference should be
made to the following statement from the Senate Report (94-622):
“These functions are purely advisory in nature and involve no exercise
of authority over the participating agencies, whose participation is
governed by their applicable statutes.” Managers on the part of the
House agreed to accept this title.

TITLE V—GENERAL REVISIOXNS

1. Authorization.—The House bill provided only general authoriza-
tion of such sums as might be necessary to carry out the provisions of
the Act. The Senate amendment anthorized a total of $1,250,000 for
Fiscal Year 1976 and the transitional quarter (July 1, 1976-Septem-
ber 30, 1976), and $3,000,000 for Fiscal Year 1977 for Title 11 of the
Aet; it authorized a total of $1,250,000 for Fiscal Year 1976 and the
transitional quarter, and $1,000,000 for Fiscal Year 1977 for Title I1T
of the Act. Conferees agreed to the Senate total authorization figures
for Titles I1 and TII for Fiscal Year 1976, the transitional quarter,
and Fiscal Year 1977. Beyond that period, however, conferees agreed
to authorize such sums as might be necessary. [Sec. 501] It should be
noted that the sums authorized parallel closely those which the Ad-
ministration has indicated it plans to expend for these areas in the next
two years.
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2. National Science Foundation Act—The House bill repealed one
clause in the Organic Act of the National Science Foundation which
requires an annual report from the National Science Board on the
status of science and technology in the United States. The Senate
amendment did not contain this provision. Managers on the part of
the Senate agreed to the House provision. [ Sec. 503

OTHER SUBSTANTIVE DIFFERENCES

State and Regional Science and Technology

The Senate amendment contained a separate title comprised of two
principal elements. The first of these was a 52 member inter-govern-
mental advisory panel to assist the Director of the new Office in his
duties by providing special inputs relative to State and local needs
and issues. The panel was to be composed of the Director of the Of-
fice, the Director of the National Science Foundation, and one mem-
ber appointed by the Governor of each State. The second element was
a Federal grant program, to be administered by the National Science
Foundation. to assist the States in forming or strengthening a science,
engineering and technology advisory mechanism within State govern-
ments. Each State could receive a maximum of $200,000 for this pur-
pose upon proper application.

The House bill contained no similar title.

The Committee of Clonference agreed to drop the title, as such, but
to incorporate into title IT a scaled-down version of the inter-govern-
mental panel. The panel’s funetion shall be to (1) identify and define
civilian problems at the State, regional and local levels which science,
engineering, and technology may assist in resoluting or ameliorating;
(2) recommend priorities for addressing such problems; and (3) ad-
vise and assist the Director in identifying and fostering policies to
facilitate the transfer and utilization of research and development
results so as to maximize their application to civilian needs. [Sec.
205(b) ]

At the same time, conferees agreed to express their unanimous con-
viction (1) of the soundness of the concept that State and local gov-
ernments would profit from their own science advisory systems; (2)
that such systems could be made more effective through appropriate
liaison with the Federal government, and (3) that greater coopera-
tion and improved finaneial arrangements between the States and lo-
calities and the National Science Foundation are in order, ineluding
adequate additional financial support of programs designed to increase
a State’s capacity for wise application of science and technology to
State and local needs.

Conferees further agreed to recommend to the appropriate commit-
tee members of both the Senate and House that immediate considera-
tion be given to effecting these matters at the earliest opportunity.
Such consideration should include the current annual authorization
for the National Science Foundation, which has not yet been reported
from the Committee on Labor and Public Welfare of the Senate.

“Engineering” Terminology

The House bill, in its general terminology, used the phrase “science
and technology” throughout as reference to the generic matter with
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which it was dealing. The Senate amendment employed the phrase
“science, engineering and technology” for the same purpose.

The Committee of Conference agreed that the judicious use of each
phrase was appropriate in accordance with the particular subject mat-
ter being described. Consequently, the term “engineering” was em-
ployed in certain areas and omitted in others, as follows: )

1. “Engineering” has been retained in Title I, which deals with
general national policy and priorities, and in Title TV which deals with
all Federal research and development activities on a government-wide
basis. It has not been used in either Title IT or Title ITI, both of which
deal with entities that are limited to the functions, administration
and discretion of the President’s immediate Executive Office.

2. The term “engineering” has also been employed in all instances
where the Act is concerned with manpower, with human resources or
with education, training or retraining of scientific personnel.

3. Engineering has been included in those critical parts of the Act
where qualifications for offices created by the legislation are involved.
It has also been incorporated into the State-advisory panel established
in the new Policy Office [Sec. 205(b)] and into the operation of the
President’s Committee on Science and Technology with reference to
its two-year survey of Federal science operations. [ Sec. 303] )

4. The “manpower” clauses, which the Senate amendment contained
and which were designed in part to emphasize the Nation’s engineer-
ing needs, have also been retained by the conferees. [Sec. 101(a) (4)
and (5) ;] An important new clause to ensure appropriate inputs from
the engineering community into the Federal policy-making process has
been added. [Sec. 102(b) (5)]

5. In most other parts of the Act, the House terminology has been
retained.

Oriv E. Tracur,
Dox Fuqua,
Jm SyMINGTON,
Mrike McCormack,
Ray TuorNTON,
C. A. MOsHER,
Marvin L. EscH,
Managers on the Part of the House.
Tep Kexxepy,
Warreny MaeNuson,
Frank E. Moss,
Warter F. Moxparg,
Joun TuNNEY,
Wenpenn H. Forp,
Barry GoibwATER,
J. Grenx Brarr, Jr.
PavL Laxarr,
Managers on the Part of the Senave

O



S. 644

Rinetp-fourth Congress of the Wnited States of Amevica

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

An Act

To amend the Consumer Product Safety Act to improve the Consumer Product
Safety Commission, to authorize new appropriations, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

SectioN 1. This Act may be cited as the “Consumer Product Safety
Commission Improvements Act of 1976”.

AUTHORIZATION OF APPROPRIATIONS

Sec. 2. Section 32(a) of the Consumer Product Safety Act (15
U.S.C. 2081 (a)) is amended to read as follows:

“(a) There are authorized to be appropriated for the purposes of
carrying out the provisions of this Act (other than the provisions of
section 27(h) which authorize the planning and construction of
research, development, and testing facilities) and for the purpose of
carrying out the functions, powers, and duties transferred to the Com-
mission under section 30, not to exceed—

“(1) $51,000,000 for the fiscal year ending June 30, 1976;

“(2) $14,000,000 for the period beginning July 1, 1976, and
ending September 30, 1976 ;

“(3) $60,000,000 for the fiscal year ending September 80, 1977
and

“(4) $68,000,000 for the fiscal year ending September 30, 1978.”.

LIMITATIONS ON JURISDICTION

SEc. 3. (a) Section 2(2) of the Poison Prevention Packaging Act of
1970 (15 U.S.C. 1471(2) ) isamended by (1) striking out subparagraph
(B), and (2) redesignating subparagraphs (C) and (D) as subpara-
graphs (B) and (C), respectively.

(b) Section 3(a) (1) (D) of the Consumer Product Safety Act (15
U.8.C.2052(a) (1) (D)) is amended by striking out “economic poisons”
and inserting in lieu thereof “pesticides”.

(¢) Section 2(f)2 of the Federal Hazardous Substances Act (15
U.S.C. 1261(f) (2)) is amended by inserting immediately before “but
such term” the following: “nor to tobacco and tobacco products,”.

(d) Section 3(a) (1) of the Consumer Product Safety Act (15
17.8.C. 2052 (a) (1)) is amended by (1) inserting “other” before “lim-
itations” in the last sentence, and (2) inserting before such sentence
the following : “Except for the regulation under this Act or the Federal
Hazardous Substances Act of fireworks devices or any substance
intended for use as a component of any such device, the Commission
shall have no authority under the functions transferred pursuant to
section 80 of this Act to regulate any product or article described in
subparagraph (E) of this paragraph or described, without regard to
quantity, in section 845(a) (5) of title 18, United States Code.”.
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(e) The Consumer Product Safety Commission shall make no rul-
ing or order that restricts the manufacture or sale of firearms, fire-
arms ammunition, or components of firearms ammunition, including
black powder or gunpowder for firearms.

(f) The second sentence of section 30(a) of the Consumer Product
Safety Act (15 U.S.C. 2079(a)) is amended by (1) striking out “of
the Administrator of the Environmental Protection Agency and”;
and (2) striking out “Acts amended by subsections (b) through (f)
of section 7 of the Poison Prevention Packaging Act of 1970” and
inserting in lieu thereof “Federal Food, Drug, and Cosmetic Act (15
U.S.C. 301 et seq.)”.

BUDGET AND EMPLOYEE PROVISIONS

Sec. 4. (a) Section 4(f) of the Consumer Product Safety Act (15
U.S.C. 2053 (£) ) is amended by adding at the end thereof the following
new paragraph:

“(3) Requests or estimates for regular, supplemental, or deficiency
appropriations on behalf of the Commission may not be submitted by
the Chairman without the prior approval of the Commission.”

(b) Section 4(g) of such Act (15 U.S.C. 2053(g)) is amended by
(1) striking out “full-time” in paragraph (2) and inserting in leu
thereof “regular , and (2) adding after such paragraph the follow-
ing new paragraphs:

“(3) In addition to the number of positions authorized by section
5108(a) of title 5, United States Code, the Chairman, subject to the
approval of the Commission, and subject to the standards and pro-
cedures prescribed by chapter 51 of title 5, United States Code, may
place a total of twelve positions in grades GS—16 GS-17, and GS-18.

“(4) The appointment of any officer (other than a Comrmssmner)
or employee of the Commission shall not be subject, directly or
indirectly, to review or approval by any officer or entity within the
Executive Office of the President.”.

ACCOUNTABILITY

Skc. 5. (a) Section 4 of the Consumer Product Safety Act (15 U.S.C.
2053) is amended by adding at the end the following new subsection :
“(1) Subsections (a) and (h) of section 2680 of title 28, United
States Code, do not prohibit the bringing of a civil action on a claim
against the United States which—
“(1) is based upon—
“(A) misrepresentation or deceit before January 1, 1978,
on the part of the Commission or any employee thereof, or
“(B) any exercise or performance, or failure to exercise
or perform, a discretionary function on the part of the Com-
mission or any employee thereof before January 1, 1978,
which exercise, performance, or failure was grossly neohfrent
and
“(2) is not made with respect to any agency action (as defined
in section 551(13) of title 5, United States Code).
In the case of a civil action on a ’claim based upon the exercise or per-
formance of, or failure to exercise or perform, a discretionary function,
no Judgment may be entered against the United States unless the
court in which such action was brought determines (based upon con-
sideration of all the relevant circumstances, including the statutory
responsibility of the Commission and the pubhc interest in encour-
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aging rather than inhibiting the exercise of discretion) that such
eic}ercise, performance, or failure to exercise or perform was unreason-
able.”,

(b) Section 32 of such Act (15 U.S.C. 2081) is amended by adding
at the end the following new subsection :

“(c) No funds appropriated under subsection (a) may be used
to pay any claim deseribed in section 4(i) whether pursuant to a
judgment of a court or under any award, compromise, or settlement
of such claim made under section 2672 of title 28, United States Code,
or under any other provision of law.”.

SAMPLING PLANS

Skc. 6. Section 7(a) of the Consumer Product Safety Act (15 U.S.C.
2056 (a)) is amended by (1) inserting “(1)” immediately after “(a)”,
(2) redesignating paragraphs (1) and (2) as subparagraphs (A)
and (B), respectively, and (3) adding at the end the following new
paragraph: )

“(2) No consumer product safety standard promulgated under this
section shall require, incorporate, or reference any sampling plan.
The preceding sentence shall not apply with respect to any consumer
product safety standard or other agency action of the gommission
under this Act (A) applicable to a fabric, related material, or product
which is subject to a flammability standard or for which a flammability
standard or other regulation may be promulgated under the Flammable
Fabrics Act, or (B) which is or may be applicable to glass containers.”.

STANDARDS DEVELOPMENT

Sec. 7. (&) The last sentence of section 7(b) of the Consumer
Product Safety Act (15 U.S.C. 2056 (b) ) is amended to read as follows :
“An invitation under paragraph (4) (B) shall specify the period of
time in which the offeror of an accepted offer is to &)evelop the proposed
standard. The period specified shall be a period ending 150 days after
the date the offer is accepted unless the Commission for good cause
finds (and includes such finding in the notice) that a different period
is appropriate.”.

(b) Section 7(e) (1) of such Act (15 U.S.C. 2056(e) (1)) is amended
to read as follows:

“(e) (1) If the Commission publishes a notice pursuant to subsection
(b} to commence a proceeding for the development of a consumer
produet safety standard for a consumer product and if—

“(A) the Commission does not, within 30 days after the date
of publication of such notice, accept an offer to develop such a
standard, or ,

“(B) the development period (specified in paragraph (3))
for such standard ends,

the Commission may develop a proposed consumer product safety rule
respecting such product and Xublish such proposed rule.”.

(pc) Section 7(f) of such Act (15 U.S.C. 2056(f)) is amended to
read as follows:

“(f) 1f the Commission publishes a notice pursuant to subsection
(b) to commence a proceeding for the development of a consumer
product safety standard and if—

“{1) no offer to develop such a standard is submitted to, or, if
such an offer is submitted to the Commission, no such offer is
accepted by, the Commission within a period of 60 days from the
publication of such notice (or within such longer period as the
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Commission may prescribe by a notice published in the Federal
Register stating good cause therefor), the Commission shall—
“(A) by notice published in the Federal Register terminate

the proceeding begun by the subsection (b) notice, or
“(B) develop proposals for a consumer product safety rule
for a consumer product identified in the subsection (b) notice
and within a period of 150 days (or within such longer period
as the Commission may prescribe by a notice published in the
Federal Register stating good cause therefor} from the

expiration of the 60-day (or longer) period—

“{i) by notice published in the Federal Register ter-
minate the proceeding begun by the subsection (b) notice,

r
“(ii) publish a proposed consumer product safety rule;

or
“(2) an offer to develop such a standard is submitted to and
accepted by the Commission within the 60-day (or longer) period,
then not later than 210 days (or such later time as the Commis-
sion may prescribe by notice published in the Federal Register
stating good cause therefor) after the date of the acceptance of
such offer the Commission shall take the action described in clause

(1) or (ii) of paragraph (1) (B).”.

ADVANXCE PAYMENTS; RENT

Sec. 8. (a) Section 7(d) (2) of the Consumer Product Safety Act
(15 U.S.C. 2056(d) (2)) is amended by adding at the end thereof the
following : “Payments under agreements entered into under this para-
graph may be made without regard to section 3648 of the Revised
Statutes of the United States (31 U.S.C. 529).”.

(b) Section 27(b) of such Act (15 U.S.C. 2076 (b) ) is amended by—
(1) striking out “and” at the end of paragraph (7),and
(2) redesignating paragraph (8) as paragraph (9) and insert-
ing after paragraph (7) the following new paragraph:

(8) to lease buildings or parts of buildings in the District of
Columbia, without regard to the Act of March 3, 1877 (40 U.S.C.
34), for the use of the Commission ; and”.

CONSIDERATION OF THE NEEDS OF ELDERLY AND HANDICAPPED PERSONS

Sze. 9. Section 9(b) of the Consumer Product Safety Act (15
U.S.C. 2058 (b)) is amended by adding at the end the following new
gentence: “In the promulgation of such a rule the Commission shall
also consider and take into account the special needs of elderly and
handicapped persons to determine the extent to which such persons
may be adversely affected by such rule.”.

ATTORNEYS’ AND EXPERT WITNESSES’ FEES

Sgc. 10. (a) Section 10(e) of the Consumer Product Safety Act (15
U.S.C. 2089(e)) is amended by adding after paragraph (3) the fol-
lowing new paragraph: .

“(4) In any action under this subsection the court may in the
interest of justice award the costs of suit, including reasonable attor-
neys’ fees and reasonable expert witnesses’ fees. Attorneys’ fees may be
awarded against the United States (or any agency or official of the
United States) without regard to section 2412 of title 28, United
States Code, or any other provision of law. For purposes of this
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paragraph and sections 11(c), 23(a), and 24, a reasonable attorney's
fee is a fee (A) which is based upon (i) the actual time expended by
an attorney in providing advice and other legal services in connection
with repregenting a person in an action brought under this subsection,
and (ii) such reasonable expenses as may be incurred by the attorney
in the provision of such services, and (B) which is computed at the
rate prevailing for the provision of similar services with respect to
actions brought in the court which is awarding such fee.”.

(b) Section 11(c) of such Act (15 U.S.C. 2060(c)) is amended by
inserting after the first sentence the following: “A court may in the
interest of justice include in such relief an award of the costs of suit,
including reasonable attorneys’ fees (determined in accordance with
section 10(e) (4) and reasonable expert witnesses’ fees. Attorneys’ fees
may be awarded against the United States (or any agency or oflicial of
the United States) without regard to section 2412 of title 28, United
States Code, or any other provigion of law.”,

(¢) Section 23(a) of such Act (15 U.S.C. 2072(a)) is amended
(1) by striking out “and shall” and inserting in lieu thereof “shall”,
and (2) by striking out %, and the cost of suit, including a reasonable
attorney’s fee, if considered appropriate in the discretion of the court.”
and inserting in lieu thereof %, and may, if the court determines it to be
in the interest of justice, recover the costs of suit, including reasonable
attorneys’ fees (determined in accordance with section 10({e) (4)) and
reasonable expert witnesses’ fees.”.

(d) Seection 24 of such Act (15 U.S.C. 2073) is amended by strik-
ing out the last sentence and inserting in lieu thereof the following:
“In any action under this section the court may in the interest of justice
award the costs of suit, including reasonable attorneys’ fees (deter-
mined in accordance with section 10(e)(4)) and reasonable expert
witnesses’ fees.”.

CIVIL LITIGATION

Src. 11. {(a) The third sentence of section 11{a) of the Consumer
Product Safety Act (15 U.S.C. 2060(a)) is amended to read as fol-
lows: “The record of the proceedings on which the Commission based
its rule shall be filed in the court as provided for in seetion 2112 of
title 28, United States Code.”.

(b) The second sentence of section 22(a) of such Act (15 U.S.C.
2071(a)) is amended by striking out “(with the concurrence of the
Attorney General)” and inserting in lieu thereof “(without regard to
section 27(b) (7) (A))™.

(¢) Section 27(b)(7) of such Act (15 U.S.C. 2076(b) (7)) is
amended to read as follows:

8% (7) to—

“(A) initiate, prosecute, defend, or appeal (other than to
the Supreme Court of the United States), through its own
legal representative and in the name of the Commission, any
civil action if the Commission makes a written request to the
Attorney General for representation in such civil action and
the Attorney General does not within the 45-day period begin-
ning on the date such request was made notify the Commis-
sion in writing that the Attorney General will represent the
Commission in such civil action, and

“(B) initiate, prosecute, or appeal, through its own legal
representative, with the concurrence of the Attorney General
or through the Attorney General, any criminal action,

for the purpose of enforcing the laws subject to its jurisdiction;”.
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(d) Section 27(c) of such Act (15 U.8.C. 2076(c)) is amended by
striking out “with the concurrence of the Attorney General” and
inserting in lieu thereof “(subject to subsection (b) (7))

SUBSTANTIAL PRODUCT HAZARD

Szec. 12, (a) (1) Section 15(d) of the Consumer Product Safety Act
(15 U.8.C. 2064(d) ) is amended by adding at the end the following:
“An order under this subsection may prohibit the person to whom it
applies from manufacturing for sale, offering for sale, distributing in
commerce, or importing into the customs territory of the United States
(as defined in general headnote 2 to the Tariff Schedules of the United
States), or from doing any combination of such actions, the product
with respect to which the order was issued.”.

(2) Section 15 of such Act (15 U.S.C. 2064) is amended by adding
at the end thereof the following new subsection:

“(g) (1) If the Commission has initiated a proceeding under this
section for the issuance of an order under subsection (d) with respect
to a product which the Commission has reason to believe presents a
substantial product hazard, the Commission (without regard to sec-
tion 27(b) (7)) or the Attorney General may, in accordance with
section 12{e) (1}, apply to a district court of the United States for
the issuance of a preliminary injunction to restrain the distribution in
commerce of such product pending the completion of such proceeding.
If such a preliminary injunction ﬁas been issued, the Commission (or
the Attorney General if the preliminary injunction was issued upon
an application of the Attorney General) may apply to the issuing court
for extensions of such preliminary injunction.

“(2) Any preliminary injunction, and any extension of a prelimi-
nary injunetion, issued under this subsection with respect to a product
shall be in effect for such period as the issuing court prescribes not
to exceed a period which extends beyond the thirtieth day from
the date of the issuance of the preliminary injunction (or, in the case
of a preliminary injunction which has been extended, the date of its
extension) or the date of the completion or termination of the pro-
ceeding under this section respecting such product, whichever date
oceurs first.

“(3) The amount in controversy requirement of section 1331 of title
28, United States Code, does not apply with respect to the jurisdiction
of a district court of the United States to issue or exend a preliminary
injunction under this subsection.”.

(b) Section 19(a)(5) of such Act (15 U.S.C. 2068(a)(5)) is
amended by (1) striking out “and to” and inserting in lieu thereof
“to”, and (2) inserting *, and to prohibited acts” after “refund”.

(e} Section 22 of such Act (15 U.S.C. 2071) is amended by—

(1) striking out in subsection (a) all that precedes the second
sentence of such subsection and inserting in lieu thereof the
following:

“(a) The United States district courts shall have jurisdiction to
take the following action:

“(1) Restrain any violation of section 19.

“(2) Restrain any person from manufacturing for sale, offer-
ing for sale, distributing in commerce, or importing into the
United States a produet in viclation of an order in effect under
section 15(d).

“(3) Restrain any person from distributing in commerce a
product which does not comply with a consumer product safety
rule.”; and
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(2) striking out in subsection (b) all that precedes the second
sentence of such subsection and inserting in lieu thereof the
following:

“(b) Any consumer product—

“(1) which faigs to conform with an applicable consumer
product safety rule, or

“(2) the manufacture for sale, offering for sale, distribution
in commerce, or the importation into the United States of which
has been prohibited by an order in effect under section 15(d),

when introduced into or while in commerce or while held for sale
after shipment in commerce shall be liable to be proceeded against
on libel of information and condemned in any district court of the
United States within the jurisdiction of which such consumer product
is found.”.

PROHIBITED ACTS AND ENFORCEMENT

Src. 13. (a) Section 19(a) of the Consumer Product Safety Act
(15 U.S.C. 2068(a) ) is amended by—
(1) inserting “or fail or refuse to establish or maintain records,”
immediately after “copying of records,” in paragraph (8); and
(2) striking out “or” at the end of paragraph (6), striking out
the period at the end of paragraph (7) and inserting in lien
thereof “; or”, and adding after paragraph (7) the following new
paragraphs:
“(8) fail to comply with any rule under section 18 (relating to
prior notice and description of new consumer products) ; or
“(9) fail to comply with any rule under section 27(e) (relating
to provision of performance and technical data).”.
(b} Section 20(a) (1) of such Act (15 U.S.C. 2069) is amended bgr
striking out “or (7)” and inserting in lieu thereof “(7), (8), or (9)".

CONGRESSIONAL REVIEW OF PROPOSED ADMINISTRATIVE ACTIONS
OF THE COMMISSION

Sec. 14. Section 27 of the Consumer Product Safety Act (15 U.S.C.
2076) is amended by adding at the end thereof the following new
subsection :

“(1) (1) Exceptasprovided in paragraph (2)—

“(A) the Commission shall transmit to the Committee on Com-
merce of the Senate and the Committee on Interstate and Foreign
Commerce of the House of Representatives each consumer product
safety rule proposed after the date of the enactment of this sub-
section and each regulation proposed by the Commission after
such date under section 2 or 8 of the Federal Hazardous Substances
Act, section 3 of the Poison Prevention Packaging Act of 1970, or
section 4 of the Flammable Fabrics Act: and

“{(B) no consumer product safety rule and no regulation under
a section referred to in subparagraph (A) may be adopted by the
Commission before the thirtieth day after the date the proposed
rule or regulation upon which such rule or regulation was baséd
was transmitted pursuant to subparagraph (A).

“(2) Paragraph (1) does not apply with respect to a regulation
under section 2(q) of the Federal Hazardous Substances Act respect-
ing a hazardous substance the distribution of which is found under
paragraph (2} of such section to present an imminent hazard or a
regulation under section 3(e) of such Act respecting a toy or other
article intended for use by children the distribution of which is found
under paragraph (2) of such section to present an imminent hazard.”.
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INFORMATION DISCLOSURE TO OTHER GOVERNMENTAL BODIES

Skc. 15. Section 29 of the Consumer Product Safety Act (15 U.S.C.
2078) is amended by adding at the end thereof the following new
subsection :

“(e) The Commission may provide to another Federal agency or a
State or local agency or authority engaged in activities relating to
health, safety, or consumer protection, copies of any accident or inves-
tigation report made under this Act by any officer, employee, or agent
0? the Commission only if (1) information which under section
6(a) (2) is to be considered confidential is not included in any copy
of such report which is provided under this subsection; and (2) each
Federal agency and State and local agency and authority which is
to receive under this subsection a copy of such report provides assur-
ances satisfactory to the Commission that the identity of any injured
person and any person who treated an injured person will not, without
the consent of the person identified, be included in—

“(A) any copy of any such report, or

“(B) any information contained in any such report,
which the agency or authority makes available to any member of the
public. No Federal agency or State or local agency or authority may
disclose to the public any information contained in a report received
by the agency or authority under this subsection unless with respect
to such infermation the Commission has complied with the applicable
requirements of section 6(b).”.

JURISDICTION UNDER CONSUMER PRODUCT SAFETY ACT

Sec. 16. Section 30(d) of the Consumer Product Safety Act (15
U.8.C. 2079(d)) is amended to read as follows:

“(d) A risk of injury which is associated with a consumer product
and which could be eliminated or reduced to a sufficient extent by
action under the Federal Hazardous Substances Act, the Poison
Prevention Packaging Act of 1970, or the Flammable Fabrics Act
may be regulated under this Act only if the Commission by rule finds
that it is in the public interest to regulate such risk of injury under
this Act. Such a rule shall identify the risk of injury proposed to be
regulated under this Act and shall be promulgated in accordance with
section 553 of title 5, United States Clode; except that the period to be
provided by the Commission pursuant to subsection (e) of such
section for the submission of data, views, and arguments respecting the
rule shall not exceed thirty days from the date of publication pursuant
to subsection (b) of such section of a notice respecting the rule.”.

EFFECT ON STATE LAW

Sec. 17. (a) Section 18(b) of the Federal Hazardous Substances Act
is amended to read as follows:

“(b) (1) (A) Except as provided in paragraphs (2) and (3), if a
hazardous substance or its packaging is subject to a cautionary label-
ing requirement under section 2(p) or 3(b) designed to protect against
a risk of illness or injury associated with the substance, no State or
political subdivision of a State may establish or continue in effect a
cautionary labeling requirement applicable to such substance or
packaging and designed to protect against the same risk of illness or
injury unless such cautionary labeling requirement is identical to the
labeling requirement under section 2(p) or 3(b).
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“(B) Except as provided in paragraphs (2), (3), and (4), if under
regulations of the Commission promulgated under or for the enforce-
ment of section 2(q) a requirement is established to protect against a
risk of illness or injury associated with a hazardous substance, no
State or political subdivision of a State may establish or continue in
effect a requirement applicable to such substance and designed to
protect against the same risk of illness or injury unless such require-
ment is identical to the requirement established under such regulations.

#(2) The Federal Government and the %overnment of any State
or political subdivision of a State may establish and continue in effect
a requirement applicable to a hazardous substance for its own use (or
to the packaging of such a substance) which requirement is designed
to protect against a risk of illness or injury associated with such sub-
stance and which is not identical to a requirement deseribed in para-
graph (1) applicable to such substance (or packaging) and designed
to protect against the same risk of illness or injury if the Federal,
State, or political subdivision requirement provides a higher degree of
protection from such risk of illness or injury than the requirement
described in paragraph (1).

“(3) (A) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accordance
with subparagraph (B), exempt from paragraph (1), under such
conditions as may be preseribed in such regulation, any requirement
of such State or political subdivision designed to protect against a
risk of illness or injury associated with a hazardous substance if—

“(1) compliance with the requirement would not cause the
hazardous substance (or its packaging) to be in violation of the
applicable requirement described in paragraph (1), and

“(ii) the State or political subdivision requirement (I) pro-
vides a significantly higher degree of protection from such risk
of illness or injury than the requirement described in paragraph
(1), and (II) does not unduly burden interstate commerce.

In determining the burden, if any, of a State or political subdivision
requirement on interstate commerce the Commission shall consider and
make appropriate (as determined by the Commission in its discretion)
findings on the technological and economic feasibility of complying
with such requirement, the cost of complying with such requirement,
the geographic distribution of the substance to which the requirement
would apply, the probability of other States or political subdivisions
applying for an exemption under this paragraph for a similar require-
ment, and the need for a national, uniform requirement under this
Act for such substance {or its packaging).

“(B) A regulation under subparagraph (A) granting an exemp-
tion for a requirement of a State or political subdivision of a State
may be promulgated by the Commission only after it has provided,
in accordance with section 553 (b) of title 5, United States Code, notice
with respect to the promulgation of the regulation and has provided
opportunity for the oral presentation of views respecting its
promulgation.

“(4) Paragraph (1)(B) does not prohibit a State or a political
subdivision of a State from- establishing or continuing in effect a
requirement which is designed to protect against a risk of illness or
injury associated with fireworks devices or components thereof and
which provides a higher degree of protection from such risk of illness
or injury than a requirement in effect under a regulation of the
Commission described in such paragraph.
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“(5) As used in this subsection, the term ‘Commission’ means the
Consumer Product Safety Commission.”.

(b) Section 16 of the Flammable Fabrics Act (15 U.S.C. 1208) is
amended to read as follows:

“PREEMPTION

“Sec. 16. (a) Except as provided in subsections (b) and (c),
whenever a flammability standard or other regulation for a fabric,
related material, or product is in effect under this Act, no State or
political subdivision of a State may establish or continue in effect a
flammability standard or other regulation for such fabric, related
material, or product if the standard or other regulation is designed
to protect against the same risk of occurrence of fire with respect
to which the standard or other regulation under this Act is in effect
unless the State or political subdivision standard or other regulation is
identical to the Federal standard or other regulation.

“(b) The Federal Government and the government of any State
or political subdivision of a State may establish and continue in effect
a flammability standard or other regulation applicable to a fabric,
related material, or product for its own use which standard or other
regulation is designed to protect against a risk of occurrence of fire
with respect to which a flammability standard or other regulation is
in effect under this Act and which is not identical to such standard or
other regulation if the Federal, State, or political subdivision standard
or other regulation provides a higher degree of protection from such
risk of occurrence of firé than the standard or other regulation in
effect under this Act.

“(c) (1) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accordance
with paragraph (2), exempt from subsection (a), under such condi-
tions as may be prescribed in such regulation, any flammability stand-
ard or other regulation of such State or political subdivision applicable
to a fabric, related material, or product subject to a standard or other
regulation in effect under this Act, if—

“(A) compliance with the State or political subdivision
requirement would not cause the fabric, related material, or prod-
uct to be in violation of the standard or other regulation in effect
under this Act, and

“(B) the State or political subdivision standard or other regu-
lation (i) provides a significantly higher degree of protection
from the risk of occurrence of fire with respect to which the Fed-
eral standard or other regulation is in effect, and (ii) does not
unduly burden interstate commerce.

In determining the burden, if any, of a State or political subdivision
flammability standard or other regulation on interstate commerce the
Commission shall consider and make appropriate (as determined by
the Commission in its discretion) findings on the technological and
economic feasibility of complying with such flammability standard or
other regulation, the cost of complying with such flammability stand-
ard or other regulation, the geographic distribution of the fabric,
related material, or product to which the flammability standard or
other regulation would apply, the probability of other States or politi-
cal subdivisions applying for an exemption under this subsection for a
similar flammability standard or other regulation, and the need for a
national, uniform flammability standard or other regulation under
this Act for such fabric, related material, or product.
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“(2) A regulation under paragraph (1) granting an exemption for
a flammability standard or other regulation of a State or political sub-
division of a State may be promulgated by the Commission only after
it has provided, in accordance with section 553 (b) of title 5, United
States Code, notice with respect to the promulgation of the regulation
and has provided opportunity for the oral presentation of views
respecting its promulgatlon

“(d) For purposes of this section—

“(1) a reference to a flammability standard or other regulation
for a fabric, related material, or product in effect under this Act
includes a standard of ﬂammablllty continued in effect by section
11 of the Act of December 14, 1967 (Public Law 90-189) ; and

“(2) the term ‘Commission’ means the Consumer Product Safety
Commission.”

(¢) Section 8 of the Poison Prevention Packaging Act of 1970 (15
U.S.C. 1476) is amended (1) by striking out “Whenever” and inserting
in lieu thereof “(a) Except as provided in subsections (b) and (c),
whenever”, and (2) by adding at the end thereof the following:

“(b) The Federal Government and the government of any State or
political subdivision of a State may establish and continue in effect,
with respect to a household substance for its own use, a standard for
special packaging or related requirement which is designed to protect
against a risk of illness or injury with respect to which a standard
for special packaging or related requirement is in effect under this
Act and which is not identical to such standard or requirement if
the Federal, State, or political subdivision standard or requirement
provides a higher degree of protection from such risk of illness or
Injury than the standard or requirement in effect under this Act.

“(¢) (1) Upon application of a State or political subdivision of a
State, the Commission may, by regulation promulgated in accordance
with paragraph (2), exempt from subsection (a), under such condi-
tions as may be prescribed in such regulation, any standard for special
packaging or related requirement of such State or political subdivision
applicable to a household substance subject to a standard or require-
ment in effect under this Act if—

“(A) compliance with the State or political subdivision stand-
ard or requirement would not cause the household substance to
be in violation of the standard or requirement in effect under this
Act, and

“ (B) the State or political subdivision standard or requirement
(1) provides a significantly higher degree of protection from the
risk of illness or injury with respect to which the Federal stand-
ard or requirement is in effect, and (ii) does not unduly burden
interstate commerce.

In determining the burden, if any, of a State or political subdivision
standard or requirement on interstate commerce the Commission shall
consider and make appropriate (as determined by the Commission in
its discretion) findings on the technological and economic feasibility
of complying with such standard or requirement, the cost of complying
with such standard or requirement, the geographic distribution of the
household substance to which the standard or requirement would
apply, the probability of other States or political subdivisions applying
for an exemption under this subsection for a similar standard or
requirement, and the need for a national, uniform standard or require-
ment under this Act for such household substance.

“(2) A regulation under paragraph (1) granting an exemption for
a standard or requirement of a State or political subdivision of a State
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may be promulgated by the Commission only after it has provided, in
accordance with section 558(b) of title 5, United States Code, notice
with respect to the promulgation of the regulation and has pro-
vided opportunity for the oral presentation of views respecting its
promulgation.”. .

(d) Subsections (b) and (¢) of section 26 of the Consumer Product
Safety Act (15 U.S.C. 2075) are amended to read as follows:

“(b) Subsection (a) of this section does not prevent the Federal
Government or the government of any State or political subdivision of
a State from establishing or contimung in effect a safety requirement
applicable to a consumer product for its own use which requirement is
designed to protect against a risk of injury associated with the product
and which is not identical to the consumer product safety standard
applicable to the product under this Act if the Federal, State, or polit-
ical subdivision requirement provides a higher degree of protection
from such risk of injury than the standard applicable under this Act.

“(c¢) Upon application of a State or political subdivision of a State,
the Commission may by rule, after notice and opportunity for oral
presentation of views, exempt from the provisions of subsection (a)
(under such conditions as it may impose in the rule) any proposed
safety standard or regulation which 1s described in such application
and which is designed to protect against a risk of injury associated
with a consumer product subject to a consumer product safety standard
under this Act if the State or political subdivision standard or
regulation—

“(1) provides a significantly higher degree of protection from
such risk of injury than the consumer product safety standard
under this Act, and

“(2) does not unduly burden interstate commerce.

In determining the burden, if any, of 2 State or political subdivision
standard or regulation on interstate commerce, the Commission shall
consider and make appropriate (as determined by the Commission in
its discretion) findings on the technological and economic feasibility
of complying with such standard or regulation, the cost of complying
with such standard or regulation, the geographic distribution of the
consumer product to which the standard or regulation would apply,
the probability of other States or political subdivisions applying for
an exemption under this subsection for a similar standard or regula-
tion, and the need for a national, uniform standard under this Act for
such consumer product.”.

TITLE 153 PROTECTION

_ Sko, 18, Section 1114 of title 18, United States Code, is amended by
mnserting “, the Consumer Product Safety Commission,” immediately
after “Department of Health, Education, and Welfare”.

FLAMMARBLE FABRICS ACT ADVISORY COMMITTEE

Sec. 19. Section 17(a) of the Flammable Fabrics Act (15 U.S.C.
1204(a)) is amended by inserting after the first sentence the follow-
ing new sentence: “The members of the Committee who are appointed
to represent manufacturers shall include representatives from (1) the
natural fiber producing industry, (2) the manmade fiber producing

industry, and (3) manufacturers of fabrics, related materials, apparel,
or interior furnishings.”.



S. 644—13

FLAMMABILITY STANDARDS AND REGULATIONS

Src. 20. (2) gl) Subsection (d) of section 4 of the Flammable Fab-
ries Act (15 U.S.C. 1193(d) ) is amended to read as follows:

“(d) Standards, regulations, and amendments to standards and reg-
ulations under this section shall be made in accordance with section
553 of title 5, United States Code, except that interested persons shall
be given an opgortunity for the oral presentation of data, views, or
arguments in addition to an opportunity to make written submissions.
A transcript shall be kept of any oral presentation.”.

(2) Subsection (e) ( ?S of section 4 of such Act is amended by adding
at the end thereof the following: “The standard or regulation shall not
be affirmed unless the findings required by the first sentence of subsec-
tion (b) are supported by substantial evidence on the record taken
as a whole. For purposes of this paragraph, the term ‘record’ means
the standard or regulation, any notice published with respect to the
promulgation of such standard or regulation, the transcript required
by subsection (d) of any oral presentation, any written submission of
interested parties, and any other information which the Commission
considers relevant to such standard or regulation.”.

(b) The amendments made by subsection (a) shall apply with
respect to standards, regulations, and amendments to standards and
regulations, under section 4 of the Flammable Fabries Act the pro-
ceedings for the promulgation of which were begun after the date of
the enactment of this Act.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

The Consumer Product Safety Commission was established in 1974
to protect consumers from unreasonable risk of injury from the
use of hazardous products. I have thérefore signed S. 644, a bill
which will enable the Commission to more effectively carry out
this important mandate.

The Consumer Product Safety Commission Improvements Act

of 1976 expands the Commission's authority by permitting the
issuance of preliminary injunctions to prohibit distribution of
products which present a substantial hazard, and by establishing
new procedures and timetables within which consumer safety
standards must be promulgated.

Further, the Act authorizes Federal preemption of State product

safety laws in certain enumerated circumstances. This will not

only guarantee that consumers have adequate protection, but will
free industry from the costly burden of attempting to comply with
a bewildering patchwork of State and local safety standards.

If consumer product regulation is to have real meaning, adequate

tools must be provided the Commission responsible for protecting the
American consumer. The Act I have signed provides such tools.

###



April 29, 1976

Dear M. Directox:

The following bilis were received at the White
House on April 29th:

S. 6lily ™
S. 2662

Please let the President have reports and
recompendations as to the approval of these
bills as soon as possible.

Sincerely,

Robert D. Linder
Chief Executlve Clerk

 The Honorable James T. Lynn
Director

Office of Management and Budget

Washington, D.C.





