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93D CONGRESS HOUSE OF REPRESENTATIVES - REerort
2d Session No. 93-1605

DEEPWATER PORT ACT

DECEMBER 16, 1974.—Ordered to be printed

Mr. Joxgs of Alabama, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 10701]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the Senate to the bill (H.R. 10701) to
amend the Act of October 27, 1965, relating to public works on rivers
and harbors to provide for construction and operation of certain port
facilities, having met, after full and free conference, have agreed to
recommend and do recommend to their respective Houses as follows:

That the House recede from its disagreement to the amendment of
the Senate to the text of the bill and agree to the same with an amend-
ment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following : .

That this Act may be cited as the “Deepwater Port Act of 1974,
DEFINITIONS

Skc. 2. (a) It is declared to be the purposes of the Congress in this
Act to— ,

(1) authorize and regulate the location, ownership, construc-
tion, and operation of deepwater ports in waters beyond the ter-
ritorial limits of the United States; ‘

(2) provide for the protection of the marine and coastal envi-
ronment to prevent or minimize any adverse impact which might
occur as a consequence of the development of such ports;

(3) protect the interests of the United States and those of ad-
jacent coastal States in the location, construction, and operation
of deepwater ports; and : '

(4) protect the rights and responsibilities of States and -com-

munities to regulate growth, determine land use, and othervise
protect the environment in accordance with law.
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(b) The Congress declares that nothing in this Act sha.ll be con~
strued to affect the legal status of the high seas, the superjacent air-

space, or the seabed and subsoil, including the Continental Shelf.

DECLARATION OF POLICY

Skc. 3. As used in this Act, unless the context otherwise requires,

the term—

(1) “adjacent coastal State” means any coastal State which
(4) would be directly connected by pipeline to a deepwater port,
as proposed in an application; (B) would be located within 15
miles of any such proposed deepwater port; or (C) is designated
by the Secretary in accordance with section 9(a) (2) of this Act;

(2) “affiliate”™ means any entity owned or controlled by, any
person who owns or controls, or any entity which is under com-
mon ownership or control with an applicant, licensee, or any per-
son required to be disclosed pursuant to section 5(c)(2) (4)
or (B);

(3) “antitrust laws” includes the Act of July 2, 1890, as
amended, the Act of October 15, 1914, as amended, the Federal
T'rade Commission Act (15 U.S.C. 41 et seq.), and sections 73
and 7} of the Act of August 27, 189/, as amended;

(4) “application” means any application submitted under this
Act (A) for alicense for the ownership, construction, and opera-
tion of a deepwater port; (B) for transfer of any such license;
or (C) for any substantial change in any of the conditions and
provisions of any such license; ' '

(6). “citizen of the United States” means any person who is a
United States citizen by law, birth, or naturalization, any State,
any agency of a State or a group of States, or any corporation,
partnership, or association organized under the laws of any State
which has as its president or other ewecutive officer and as its
chairman of the board of directors, or holder of a similar office, a
person who is a United States citizen by law, birth or naturaliza-
tion and which has no more of its directors who are not United
States citizens by law, birth or naturalization than constitute
minority of the number required for a quorum necessary to con-
duct the business of the board;

(6) “codstal environment” means the navigable waters (includ-
ing the lands therein and thereunder) and the adjacent shorelines
(including waters therein and thereunder). The term includes
transitional and intertidal areas, bays, lagoons, salt marshes,
estuaries, and beaches; the fish, wildlife and other living resources
thereof; and the recreational and scenic values of such lands,
waters and resources;

(7) “coastal State” means any State of the United States in or
bordering on the Atlantic, Pacific, or Arctic Oceans, or the Gulf
of Mexico;

(8) “construction” means the supervising, inspection, actual
building, and all other activities incidental to the building, re-
pairing, or expanding of a deepwater port or any of its compo-
nents, including, but not limited to, pile driving and bulkhead-
ing, and alterations, modifications, or additions to the deepwater
port;
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(9) “control” means the power, directly or indirectly, to deter-
mine_ the policy, business practices, or decisionmaking process of
another person, whether by stock or other ownership interest, by
representation on a board of directors or similar body, by contract
or other agreement with stockholders or others, or otherwise,

(10) “deepwater port” means any fized or floating manmade
structures other than a vessel, or any group of such. structures,
located beyond the territorial sea and off the coast of the United
States and which are used or intended for use as a port or terminal
for the loading or unloading and further handling of oil for
transportation to any State, except as otherwise provided in sec-
tion 23. The term includes all associated components and equip-
ment, including pipelines, pumping stations, service platforms,
mooring buoys, and similar appurtenances to the extent they are
located seaward of the high water mark. A deepwater port shall
be considered a “new source” for purposes of the Clean Air Act,
as amended, and the Federal Water Pollution Control Act, as
amended ;

(11) “Governar” means the Governor of a State or the person
designated by State law to exercise the powers granted to the
Governor pursuant to this Act;

(12) “licensee” means a citizen of the United States holding a
valid license for the ownership, construction, and operation of a
deepwater port that was issued, transferred, or renewed pursuant
to this Act;

(13) “marine environment” includes the coastal environwment,
waters of the contiguous zone, and waters of the high seas; the
fish, wildlife, and other living resources of such waters; and the
recreational and scenic values of such waters and resources;

(14) “oil” means petrolewm, crude oil, and any substance re-
fined from petrolewm or crude oil; ,

" (15) “person” includes an individual, a public or private cor-
poration, & partnership or other association, or a government
entity S

(Ig) “safety zone” means the safety zone established around
a deepwater port as determined by the Secretary in accordance
with section 10(d) of this Act;

(17) “Secretary” means the Secretary of Transportation;

(18) “State” includes each of the States of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, and
the territories and possessions of the United States; and

(19) “wessel” means every description of watercraft or other
artificial contrivance used as a means of transportation on or
through the water.

LICENSE FOR THE OWNERSHIP, CONSTRUCOTION, AND OPERATION OF A
DEEPWATER PORT

Skc. 4. (a) No person may engage in the ownership, construction,
or operation of a deepwater port except in accordance with a license
issued pursuant to this Act. No person may transport or otherwise
transfer any oil between a deepwater port and the United States unless
such port has been so licensed and the license is in force. A deepwater




4

port, licensed pursuant to the provisions of this Act, may not be

(1) for the loading and unloading of commodities or materials
(other than oil) tramsported from the United States, other than
materials to be used in the construction, maintenance. or operation
of the high scas 0il port, to be used as ship supplies. including
bunkering, for vessels utilizing the high seas oil port,

(2) for the transshipment of commodities or materials, to the
United States, other than oil,

(3) except in cases where the Secretary otherwise by rule pro-
vides, for the transshipment of oil, destined for locations outside
the United States. '

(B) The Secretary is authorized, upon application and in accord-
ance with the provisions of this Act. to issue, transfer, amend, or re-
new q license for the ownership, construction, and operation of a deep-
water port.

() The Secretary may issue a license in accordance with the provi-
sions of this Act if— ‘ L

(1) he determines that the applicant is financially responsible
and will meet the requirements of section 18(1) of this Act;

. (8) ke determines that the applicant can and will comply with
applicable laws, regulations, and license conditions;

(3) he determines that the construction and operation of the
deepwater port ill be in the national interest and consistent with
national security and other national policy goals and objectives,
including energy sufficiency and enwvironmental quality;

(4). ke determines that the deepwater port will not unreason-
ably interfere with international navigation or other reasonable
uses of the high seas, as defined by treaty, convention, or cus-
tomary international law; ' , '

(8) ke determines, in accordance with the énvironmental review
eriteria established pursuant to section 6 of this Act. that the
applicant has demonstrated that the deepwater port will be con-
structed and operated wusing best available technology, so as to
prevent or minimize adverse impact on the marine environment;

(6) ke has not been informed. within 6 days of the last public
hearing on a proposed license for a designated application area,
by the Administrator of the Environmental Protection Agency
that the deepwater port will not conform with all applicable pro-
vistons of the Clean Air Act, as amended, the Federal Water Pol-
lution Control Act, as amended, or the Marine Protection, Re-
search and Sanctuaries Act, as amended ;

(?) he has received the opinions of the Federal Trade Commis-
sion and the Attorney General. pursuant to section 7 of this Act,
as to whether issuance of the license would adversely affect com-
petition, restrain trade, promote monopolization, or otherwise ere-
ate a situation in contravention of the antitrust laws;

(8) ke has consulted with the Secretary of the Army, the Secre-
tary of State, and the Secretary of Defense, to determine their
views on the adequacy of the application, and its effect on pro-
grams within their respective jurisdictions;
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(9) the Governor of the adjacent coastal State or States, pur-
suant to section 9 of this Act, approves, or is presumed to approve,
issuamce of the license,; and

(10) the adjacent coastal State to which the deig)water port
s to be directly connected by pipeline has developed, or is mak-
ing, at the time the application is submitted, reasonable progress,
as determined in accordance with section 9(c) of this Act, toward
developing an approved coastal zone management program pur-
suant to the Coastal Zone Management Act of 197%.

(d) If an application is made under this Act for a license to con-
struct a deepwater port facility off the coast of a State, and a port of
the State which will be divectly conmected by pipeline with such deep-
water port, on the date of such application—

(1) has existing plans for construction of a deep draft channel
and harbor; and

(2) has either (A) an active study by the Secretary of the
Army relating to the construction of a deep draft channel and
harbor, or (B) a pending application for @ permit under section
10 of th;r:l Act of March 3, 1899 (30 Stat. 1121), for such construc-
tion; o

(3)) applies to the Secretary for a determination under this
section within 30 days of the date of the license application;

the Secretary sholl not issue a license under this Act until he has
examined and compared the ecomomic, social, and environmental
effects of the construction and operation of the deepwater port with
the economic, social and environmental effects of the construction,
expansion, deepening, and operation of such State port, and has de-
termined Qohéci) project best serves the national interest or that both
developments are warranted. The Secretary’s determination shall be
discretionary and nonreviewable, .

(e) (1) In issuing a license for the ownershz)l, construction, and
operation of a deepwater port, the Secretary shall prescribe any con-
ditions which he deems necessary to carry out the provisions of this
Act, or which are otherwise required by any Federal department or
agency pursuant to the terms of this Act. .

(2) No license shall be issued, transferred, or renewed under this Act
unless the licensee or transferee first agrees in writing that (A) there
will be no substantial change from the plans, operational systems, and
methods, procedures, and safeguards set forth in his gppl@'cation, as
approved, without prior approval in writing from the Secretary; and
(B) he will comply with any condition the Secretary may prescribe
in accordance with the provisions of this Act.

(8) The Secretary shall establish such bonding requirements or other
assurances as he deems necessary to assure that, upon the revocation or
termination of a license, the licensee will remove all components of the
deepwater port. In the case of components lying in the subsoil below
the seabed, the Secretary is authorized to waive the removal require-
ments if he finds that such removal is not otherwise necessary and that
the remaining components do not constitute any threat to navigation
or to the environment. At the request of the licensee, the Seeretary,
after consultation with the Secretary of the Interior, is authorized to
waive the removal requirement as to any components which he deter-
mines may be utilized in connection with the transportation of oil,
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natural gas, or other minerals, pursuant to a lease granted under the
provisions of the Outer Continental Shelf Lands Act (67 Stat. 462),
after which waiver the wtilization of such components shall be gov-
erned by the terms of the Outer Continental Shelf Lands Act.

(7Y Upon application, licenses issued under this Act may be trans-
ferved if the Secretary determines that such transfer is in the public
interest and that the transferee meets the requirements of this Act
and the prervequisites to issuance under subsection (c) of this section.

(9) Any citizen of the United States who otherwise qualifies under
the terms of this Act shall be eligible to be issued a license for the
ownership, construction, and operation of a deepwater port.

(k) Licenses issued under this Act shall be for a term of not to exceed
20 years. Ilach licensee shall have a preferential right to renew his
license subject to the requirements of subsection (c) of this section,
upon such conditions and for such term, not to ewceed an additional
10 years upon each renewal, as the Secretary determines to be reason-
able and appropriate.

PROCEDURE

Skc. 5. (@) The Secretary shall, as soon as practicable after the date
of enactment of this Act, and after consultation with other Federal
agencies, issue regulations to carry out the purposes and provisions of
this Act, in accordance with the provisions of section 553 of title &,
United States Code, without regard to subsection (a) thereof. Such
regulations shall pertain to, but need not be limited to, application,
issuance, transfer, rencwal, suspension, and termination of licenses.
Such regulations shall provide for full consultation and cooperation
with all other interested Federal agencies and departments and with
any potentially affected coastal State, and for consideration of the
views of any interested members of the general public. The Secretary
i8 further authorized, consistent with the purposes and provisions of
this Act, to amend or rescind any such regulation.

(8) The Secretary. in consultation with the Secretary of the In-
terior and the Administrator of the National Oceanic and Atmospheric
Administration, shall, as soon as practicable after the date of enact-
ment of this Act, prescribe regulations relating to those activities
nvolved in site evaluation and preconstruction testing at potential
deepwater port locations that may (1) adversely affect the environ-
ment; (8) interfere with authorized uses of the Outer Continental
Shelf; or (3) pose a threat to human health and welfare. Such qctivity
may thenceforth not be undertaken except in accordance with regula-
tions prescribed pursuant to this subsection. Such regulations shall be
consistent with the purposes of this Act.

() (1) Any person making an application under this Act shall sub-
mit detailed plans to the Secretary. Within 21 days after the receipt
of an application, the Secretary shall determine whether the applica-
tion appears to contain oll of the information required by paragraph
(2) hereof. If the Secretary determines that such information appears
to be contained in the application, the Secretary shall, no later than 5
days after making such a determination, publish notice of the applica-
tion and a summary of the plans in the Federal Register. [f the Agec?“g-
tary determines that all of the required information does not appear to
be contained in the application, the Secretary shall notify the appli-
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cant and take no further action with respect to the application until
such deficiencies have been remedied. . )

(2) Each application shall include such financial, technical, and
other information as the Secretary deems necessary or appropriote.
Such information shall include, but need not be limited to—

(A) the name, address, citizenship, telephone number, and the
ownership interest in the applicant, of each person having any
ownership interest in the applicant of greater than 3 per centum;

(B) to the extent feasible, the name, address, citizenship, and
telephone number of any person with whom the applicant has
made, or proposes to make, a significant contract for the construc-
tion or operation of the deepwater port, and a copy of any such
contract;

(O) the name, address, citizenship, and telephone number of
each afiliate of the applicant and of any person required to be
disclosed pursuant to subparagraphs (A) or (B) of this para-
graph, together with a description of the manner in which such
offiliate is associated with the applicant or any person required to
be disclosed under subparagraph (A) or (B) of this paragraph;

(D) the proposed location and capacity of the deepwater port,
including all components thereof ;

(E) the type and design of all components of the deepwater
port and any storage facilities associated with the deepwater port;

(F) with respect to construction in phases, a detailed descrip-
tion of each. phase, including anticipated dates of completion for
each of the specific components thereof ;

(G) the location and capacity of existing and proposed storage
facilities and pipelines which will store or transport oil trams-
ported through the deepwater port, to the ewtent known by the
applicant or any person required to be disclosed pursuant to sub-
paragraph (A), (B),or (C) of this paragraph; ) )

(H) with respect to any existing and proposed refineries which
will receive oil transported through the deepwater port, the loca-
tion and capacity of each such refinery and the onticipated vol-
ume of such oil to be refined by each such refinery, to the extent
known by the applicant or any person required to be disclosed
pursuant to subparagraph (A), (B), or (C) of this paragraph;

(1) the financial and technical capabilities of the applicant to
construct or operate the deepwater port; .

(J) other qualifications of the applicant to hold a license under
this Act;

(&) a description of procedures to be used in constructing,
operating, and maintainang the deepwater port, including sys-
tems of 0il spill prevention, containment, and cleanup; and

(L) such other information as may be required by the Secre-
tary to determine the environmental impact of the proposed deep-
water port. L .

(d) (1) At the time notice of an application is published pursuant
to subsection (c¢) of this section, the Secretary shall publish a descrip-
tion in the Federal Register of an application area encompassing the
deeproater port site proposed by such application and within whick
construction of the proposed deepwater port would eliminate, at the
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time such application was submitted, the need for any other deep-
water port within that application area.

(2) As used in this section, “application area” means any reasonable
geographical area within which a deepwater port may be constructed
and. operated. Such application area shall not exceed a circular zone,
the center of which is the principal point of loading end unlooding at
the port, and the radius of which is the distance from such point to the
high water mark of the nearest adjacent coastal State.

(3) The Secretary shall accompany such publication with a call for
submission of any other applications for licenses for the ownership,
construction, and operation of ¢ deepwater port within the designated
application area. Persons intending the file applications for such li-
cense shall submit a notice of intent to file an application with the Sec-
retary not later than 60 days after the publication of notice pursuant
to subsection (c) of this section and shall submit the completed appli-
cation no later than 90 days after publication of such notice. he
Secretary shall publish notice of any such application received in
accordance with subsection (¢) of this section. No application for a
license for the ownership, construction, and operation of a deepwater
port within the designated application area for which a notice of in-
tent to file was received after such 60-day period, or which is received
after such 90-day period has elapsed, shall be considered wuntil the
applications pending with respect to such application area have been
denied pursuant to this Act.

(e) (1) Not later than 30 doys after the date of enactment of this
Act, the Secretary of the Interior, the Administrator of the Environ-
mental Protection Agency, the Chief of Engineers of the United States
Army Corps of Engineers, the Administrator of the National Oceanic
and Atmospheric Administration, and the heads of any other Federal
departments or agencies having expertise concerning, or jurisdiction
over, any aspect of the construction or operation of deepwater ports
shall transmit to the Secretary written comments as to their expertise
??‘ statutory responsibilities pursuant to this Act or any other Federal
[,

(2) An application filed with the Secretary shall constitute an ap-
plication for all Federal authorizations required for ownership, con-
struction, and operation of a deeprwater port. At the time notice of any
application is published pursuant to subsection (¢} of this section, the
Secretary shall forward a copy of such application to those Federal
agencies and departments with jurisdiction over any aspect of such
ownership, construction, or operation for comment, review, or recom-
mendation as to conditions and for such other action as may be re-
quired by law. Each agency or department involved shall review the
application and, based upon legal considerations within its area of
responsibility, recommend to the Secrctary the approval or dis-
approval of the application not later than 45 days after the last public
hearing on a proposed license for a designated application area. In any
case in which the agency or department recommends disapproval, it
shall set forth in detail the manner in which the application does not
comply with any law or regulation within its area of responsibility and
shall notify the Secretary how the application may be amended so as
to bring it into compliance with the law or regqulation involved.
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(f) For all timely applications covering a single application area,
the Secretary, in cooperation with other involved Federal-agencies and,
departments, shall, pursuant to section 102(2)(C) of the National
Environmental Policy Act, prepare a single, detailed environmental
impact statement, which shall fulfill the requirement of all Federal
agencies in carrying out their responsibilities pursuant to this Act to
prepare an environmental impact statement. In preparing such stote-
ment the Secretary shall consider the criteria established under section
6 of this Act.

(g) A license may be issued, transferred, or renewed only after
public notice and public hearings in accordance with this subsection.
At least one such public hearing shall be held in each adjacent coastal
State. Any interested person may present relevant material at any
hearing. After hearings in each adjacent coastal State are concluded,
if the Secretary determines that there exists one or more specific and
material factual issues which may be resolved by a formal evidentiary
hearing, at least one adjudicatory hearing shall be held in accordance
with the provisions of section 56}, of title 5, United States Code, in the
District of Columbia. The record developed in any such adjudicatory
hearing shall be basis for the Secretary’s decision to approve or deny
a license. Hearings held pursuant to this subsection shall be consoli-
dated insofar as practicable with hearings held by other agencies. All
public hearings on all applications for any designated application area
shall be consolidated and shall be concluded not later than 240 days
after notice of the initial application has been published pursuant to
section §(¢) of this Act.

(k) (1) Each person applying for a license pursuant to this Act
shall remit to the Secretary at the time the application is filed a non-
refundable application fee established by regqulation by the Secretary.
In addition, an applicant shall also reimburse the United States and
the appropriate adjacent coastal State for amy additional costs
incurred in processing an application.

(2) Notwithstanding any other provision of this Act, an adjacent
coastal State may fiw reasonable fees for the use of a deepwater port
facility, and such State and any other State in which land-based facili-
ties directly related to a deepwater port facility are located may set
reasonable fees for the use of such land-based facilities. Fees may be
fized under authority of this paragraph as compensation for any
economic cost attributable to the consiruction and operation of such
deepwater port and sueh land-based facilities, which cannot be
recovered under other authority of such State or political subdivision
thereof, including, but not limited to, ad valorem tawes, and for
environmental and administrative costs attributable to the con-
struction and operation of such deeprwater port and such land-based
facilities. Fees under this paragraph shall not exceed such economic,
environmental, and administrative costs of such State. Such fees shall
be subject to the approval of the Secretary. As used in this paragraph,
the term “land-based facilities directly related to a deepwaler port
facility” means the onshore tank farm and pipelines connecting such
tank farm to the deepwater port facility.

(8) A licensee shall pay annually in advance the fair market rental
value (as determined by the Secretary of the Interior) of the subsoil
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and seabed of the Outer Continental Shelf of the United States to be
wtilized by the deepwater port, including the fair market rental value
of the right-of-way necessary for the pipeline segment of the port
located on such subsoil and seabed.

(?) (1) The Secretary shall approve or deny any application for a
designated application area submitted pursuant to this Act not later
than 90 days after the lost public hearing on a proposed license for
that area.

(2) In the event more than one application is submitted for an ap-
plication area. the Secretary, unless one of the proposed deepwater
ports clearly best serves the national interest, sholl issue a license
according to the following order of priorities :

(A) fto an adjacent coastal State (or combination of States),
any political subdivision thereof, or agency or instrumentality,
including a wholly owned corporation of any such government;

(B) to a person who is neither (i) engaged in producing, re-
fining, or marketing oil, nor (i) an affiliate of any person who s
engaged in producing, refining, or marketing oil ov an affiliate of
any such affiliate;

(O to any other person.

(8) In determining whether any one proposed deepwater port
clearly best serves the national interest, the Secretary shall consider
the following factors:

(A4) the degree to which the proposed deepwater ports affect
the environment, as determined under criteria established pursu-
ant to section 6 of this Act; '

(B) any significant differences between anticipated completion
dazes for the proposed deepwater ports; and

(C) any differences in costs of construction and operation of
the proposed deepwater ports, to the extent that such differential
may significantly affect the witimate cost of 0il to the consumer.

ENVIRONMENTAL REVIEW CRITERIA

Skc. 6. (a) The Secretary, in accordance with the recommendations
of the Administrator of the Environmental Protection Agency and the
Admianistrator of the National Oceanic and Atmospheric Administra-
tion and after consultation with any other Federal departments and
agencies having jurisdiction over any aspect of the construction or op-
eration of o deepwater port, shall establish, as soon as practicable after
the date of enactment of this Act, environmental review criteria con-
sistent with the National Enwironmental Policy Act. Such criteria
shall be used to evaluate a deepwater port as proposed in an applica-
tion, including—

(1) the effect on the marine environment;

(2) the effect on oceanographic currents and wave patterns;

(3) the effect on olternate uses of the oceans and navigable
waters, suchk ag scientific study, fishing, and exploitation of other
living and nonliving resources;

(4) the potential dangers to a deepwater port from waves,
winds, weather, and geological conditions, and the steps which
can be taken to protect against or minimize such dangers;

(6) effects of land-based developments related to deepwater
port development ;
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(6) the effect on human health and welfare; and
(?) such other considerations as the Secretary deems necessary
or appropriate.

(8) The Secretary shall periodically review and, whenever nec-
essary, revise in the same mawnner as originally developed, criteria
established pursuant to subsection (a) of this section.

(¢) Criteria established pursuant to this section shall be developed
concurrently with the requlations in section 5(a) of this Act and in
accordance with. the provisions of that subsection.

ANTITREUST REVIEW

Sec. 7. (@) The Secretary shall not issue, transfer, or renew any
license pursuant to section } of this Act unless he has received the opin-
ions of the Attorney General of the United States and the Federal
Trade Commission as to whether such action would adversely affect
competition, restrain trade, promote monopolization, or otherwise
create a situation in contravention of the antitrust laws. The issuance
of a license under this Act shall not be admiissible in any way as a de-
fense to any civil or criminal action for violation of the antitrust laws
of the United States, nor shall it in any way modify or abridge any
private right of action under such laws.

(B) (1) Whenever any application for issuance, transfer, substan-
tial change in, or renewal of amy license i received, the Secretary
shall transmit promptly to the Attorney General and the Federal
Trade Commission a complete copy of such application. Within jb
days following the last public hearing, the Attorney General and
the Federal Trade Commission shall each prepare and submit to the
Secretary a report assessing the competitive effects which may result
from issuance of the proposed license and the opinions described in
subsection (@) of this section. If either the Attorney General or the
Federal Trade Commission, or both, fails to file such views within
such period, the Secretary shall proceed as if he had received such
views. ‘

(2) Nothing in this section shall be construed to bar the Attorne
General or the Federal Trade Commission from challenging any anti-
competitive situation involved in the ownership, construction, or op-
eration of a deepwater port. V :

(3) Nothing contained in this section shall impair, amend, broaden,
ormodify any of the antitrust lows.

COMMON CARRIER STATUS

Sec. 8. (a) For the purpose of chapter 39 of title 18, United States
Code (18 U.S.C. 831-837), and part I of the I'nterstate Commerce
Act (49 U.S.C. 1-27), a deepwater port and storage facilities serviced
directly by such deepwater port shall be subject to regqulation as a
common. carrier in accordance with the Interstate Commerce Act, as
amended. ‘ :

(b) A licensee under this Act shall accept, transport, or cowve%
without discrimination all oil delivered to the deepwater port wit
respect to which its license is issued. Whenever the Secretary has
reason to believe that a licensee i not operating & deepwater port,
zmg/ storage facility or componeni thereof, in compliance with its
obligations as a comumon carrier, the Secretary shall commence an
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appropriate proceeding before the Interstate Commerce Commission
or he shall request the Attorney General to take appropriate steps
to enforce suc}% obligation and, where appropriate, to secure the im-
position of appropriate sanctions. The Secretary may, in addition,
proceed as provided in section 18 of this Act to suspend or terminate
the license of any person so involved . ’

ADJACENT COASTAL STATES

Sec. 9. (@) (1) The Secretary, in issuing notice of application pur-
suant to section 5(c) of this Act, shall designate as an “adjacent coastal
State” any coastal State which (4) would be directly connected by
pipeline to a deepwater port as proposed in an application, or (B)
would be located within 15 miles of any such proposed deepwater
P (2) The Secretary shall, upon request of a State, and after having
recetved the recommendations of the Administrator of the National
Qceanic and Atmospherie Administration, designate such State as an
“adjacent coastal State” if he determines that there is a risk of dam-
age to the coastal environment of such State equal to or greater than
the risk posed to a State directly conmected by gn’peéifne to the pro-
posed deepwater port. This paragraph shall apply only with respect
to requests made by a State not later than the 14th day after the date
of publication of notice of an application for a proposed deepwater
port in the Federal RBegister in accordance with section 5(c) of this
Act. The Secretary shall make the designation required by this para-
graph not later than the (5th day after the date he receives such a
request from a State. .

(b)Y (1) Not later than 10 days after the designation of adjacent
coastal States pursuant to this Act, the Secretary shall transmit a
complete copy of the application to the Governor of each adjacent
coastal State. The Secretary shall not issue a license without the ap-
proval of the Governor of each adjacent coastal State. If the Gov-
ernor fails to transmit his approval or disapproval to the Secretary
not later than 45 days after the last public hearing on applications for
a particular application area, such approval shall be conclusively pre-
sumed. If the Governor notifies the Secretary that an application,
which would othervise be approved pursuant to this paragraph, is
inconsistent with State programs relating to environmental protec-
tion, land and water use, and coastal zone management, the Secre-
tary shall condition the license granted so as to make it consistent
with such State programs.

(2) Any other interested State shall have the opportunity to make
its wiews known to, and shall be given full consideration by, the Sec-
retary regarding the location, construction, and operation of a deep-
water port.

(¢) The Secretary shall not issue a license umless the adjacent
coastal State to which the deepwater ports is to be directly connected
by pipeline has developed, or 18 making, at the time the application is
submitted, reasonable progress toward developing an approved coastal
zone management program pursuant to the Uga@tal Zone Management
Act of 1972 in the area to be directly and primarily impacted by land
and water development in the coastal zone resulting from such deep-
water port. For the purposes of this Act, a State shaoll be considered
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to be making reasonable progress if it is receiving a planning grant
pursuant to section 305 of the Coastal Zone Management Act.

(d) The consent of Congress is given to two or more coastal States
to negotiate and enter into agreements or compacts, not in conflict
with any law or treaty of the United States, (1) to apply for a license
for the ownership, construction, and operation of a deepwater port or
for the transfer of such license, and (8) to establish such agencies,
joint or otherwise, as are deemed necessary or appropriate for imple-
menting and carrying out the provisions of any such agreement or
compact. Such agreement or compact shall be binding and obligatory
upon any State or party thereto without further approval by
Congress.

MARINE ENVIRONMENTAL PROTECTION AND NAVIGATIONAL SAFETY

Sec. 10. (a) Subject to recognized principles of international law,
the Secretary shall prescribe by regulation and enforce procedures
with respect to any deepwater port, including, but not limited to, rules
governing vessel movement, loading and unloading procedures, desig-
nation and marking of anchorage areas, maintenance, law enforce-
ment, and the equipment, training, and maintenance required (A) to
prevent pollution of the marine environment, (B) to clean up any
pollutants which may be discharged, and (') to otherwise prevent or
minimize any adverse impact from the construction and operation of
such. deepwater port.

(8) The Secretary shall issue and enforce regulations with respect
to lights and other warning devices, safety equipment, and other
matters relating to the promotion of safety of life and property in
any de;pwater port and the waters adjacent thereto.

(¢) The Secretary shall mark, for the protection of navigation, an
component of a deepwater d{)zaré whenever the licensee fails to m(zr%
such compoment in accordonce with applicable regulations. The
licenisee shall pay the cost of such marking.

(@) (1) Subject to recognized principles of international law and
after consultation with the Secretary of the Interior, the Secretary of
Comumerce, the Secretary of State, and the Secretary of Defense, the
Secretary shall designate a zone of appropriate size around and in-
cluding any deepwater port for the purpose of navigational safety. In
such. zone, no installations, structures, or uses will be permitted that are
incompatible with the operation of the deepwater port. The Secretary
shall by regulation define permitted activities within such zone. The
Secretary shall, not later than 30 days after publication of notice pur-
suant to section 5(c) of this Act, designate such safety zone with re-
spect to any proposed deepwater port.

(2) In addition to any other regulations, the Secretary is authorized,
in accordance with this subsection, to establish a safety zone to be effec-
tive during the period of construction of a deepwater port and to 1ssue
rules and regulations relating thereto.

INTERNATIONAL AGREEMENTS

Skc. 11. The Secretary of State, in consultation with the Secretary,
shall seek effcctive international action and cooperation in support of
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the policy and purposes of this Act and may formulate, present, or sup-
port specific proposals in the United Nations and other competent
international organizations for the development of appropriate inter-
national rules and requlations relative to the construction. ownership,
and operation of deepwater ports, with particular regard for measures
that assure protection of such facilities as well as the promotion of
navigational safety in the vicinity thereof.

SUSPENSION OR TERMINATION OF LICENSES

Skc. 12. (a) Whenever a licensee fails to comply with any applicable
provision of this title or any applicable rule, regulation. restriction, or
condition issued or imposed by the Secretary under the authority of this
title, the Attorney General, at the request of the Secretary, may file
an appropriate action in the United States district court nearest to the
location of the proposed or actual deepwater port, as the case may be.
or in the district in which the licensce resides or may be found, to—

(1) suspend the li~ense; or
(2) if such failure is knowing and continues for a period of
thirty days after the Secretary mails notification of such failure
by registered letter to the licensee at his record post office address,
revoke such license.
No proceeding under this subsection is necessary if the license, by its
terms, provides for automatic suspension or termination upon the
occurrence of a fixved or agreed upon condition, event, or time.

(b) If the Secretary determines that immediate suspension of the
construction or operation of a deepwater port or any component
thereof is necessary to protect public health or safety or to eliminate
imminent and substantial danger to the environment, he shall order the
licensee to cease or alter such construction or operation pending the
completion of a judicial proceeding pursuant to subsection (a) of this

section.
RECORDKEEPING AND INSPECTION.

Sec. 13. (a) Each licensee shall establish and maintain such rec-
ords, make such reports, and provide such information as the Sec-
retary, after consultation with other interested Federal departments
and agencies, shall by regulation prescribe to carry out the provision
of this Act. Such regulations shall not amend, contradict or duplicate
requlations established pursuant to part I of the Interstate Commerce
Act or any other law. Each licensee shall submit such reports and shall
make such records and information available as the Secretary may
request.

(b) ANl United States officials, including those officials responsible
for the implementation and enforcement of United States laws appli-
cable to a deepwater port, shall at all times be afforded reasonable
access to a deepwater port licensed under this Act for the purpose
of enforcing laivs under their jurisdiction or otherwise carrying out
their responsibilities. FKach such official may inspect, at reasonable
times, records, files, papers, processes. controls, and facilities and may
test any feature of a deepwater port. Each inspection shall be con-
ducted with reasonable prompiness, and such licensee shall be noti-
fied of the results of such inspection.
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PUBLIC ACCESS TO INFORMATION

Sec. 14. (a) Copies of any communication, document, report, or
information transmitted between any official of the Federal Govern-
ment and any person concerning o deepwater port (other than con-
tracts referred to in section 5(c)(2)(B) of this Act) shall be made
available to the public for inspection, and shall be available for the
purpose of reproduction at a reasonable cost, to the public upon
identifiable request, unless such information may not be publicly re-
leased under the terms of subsection (b) of this section. Except as
provided in subsection (b) of this section, nothing contained in this
section shall be construed to require the release of any information of
the kind described in subsection (b) of section 552 of title &, United
States Code, or which is otherwise protected by law from disclosure
to the public.

(0) The Secretary shall not disclose information obtained by him
under this Act that concerns or relates to a trade secret, referred to in
section 1905 of title 18, United States Code, or to a contract referred
to in section 5(c)(2)(B) of this Act, except that such information
may be disclosed, in a manner which is designed to maintain con-
fidentiality—

(1) to other Federal and adjacent coastal State government
departments and agencies for official use, upon request;

(2) to any committee of Congress having jurisdiction over the
subject matter to which the information relates, upon requesty

(3) to any person in any judicial proceeding, under a court
order formulated to preserve such confidentiality without impair-
ing the proceedings; and

(4) to the public in order to protect health and safety, after
notice and opportunity for comment in writing or for discussion
in closed session within fifteen days by the party to which the
information pertains (if the delay resulting from such notice and
opportunity for comment would not be detrimental to the public
health and safety).

REMEDIES

Skc. 15. (@) Any person who willfully violates any provision of this
Act or any rule, order, or requlation issued pursuant thereto shall on
conwiction be fined not more than $25,000 for cach day of violation or
imprisoned for not more than 1 year, or both.

(8) (1) Whenever on the basis of any information available to him
the Secretary finds that any person is in violation of any provision
of this Act or any rule, regulation, order, license, or condition thereof,
or other requirements under this Act, he shall issue an order requiring
such person to comply with such provision or requirement, or he shall
bring a civil action in accordance with paragraph (3) of this sub-
section.

(2) Any order issued under this subsection shall state with reason-
able specificity the nature of the violation and a time for compliance,
not to exceed thirty days, which the Secretary determines is reason-
able, taking into account the seriousness of the violation and any good
faith efforts to comply with applicable requirements.

(3) Upon a request by the Secretary, the Attorney General shall
commence a ciwil action for appropriate relief, including a perma-
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nent or temporary injunction or a civil penalty not to exceed $25,000
per day of such violation, for any violation for which the Secretary is
authorized to issue a compliance order under paragraph (1) of this sub-
section. Any action under this subsection may be brought in the dis-
trict court of the United States for the district in which the defendant
8 located or resides or is doing business, and such court shall have
jurisdiction to restrain such violation, require compliance, or impose
such penalty.

(¢} Upon a request by the Secretary, the Attorney General shall
bring an action in an apropriate district court of the United
States for equitable relief to redress a violation by any person of any
provision of this Act, any requlation under this Act, or any license
condition. The district courts of the United States shall have juris-
diction to grant such relief as is necessary or appropriate, including
mandatory or prohibitive injunctive relief, interim equitable relief,
compensatory damages, and punitive damages.

(d) Any vessel, except a public vessel engaged in noncommercial
activities, used in a violation of this Act or of any rule or regulation
issued pursuant to this Act, shall be liable in rem for any civil penalty
assessed or criminal fine imposed and may be proceeded against in any
district court of the United States having jurisdiction thereof; but
no vessel shall be liable unless it shall appear that one or more of the
owners, or bareboat charterers, was at the time of the violation, a con-
senting party or privy to such violation.

CITIZEN CIVIL ACTION

Skc. 16. (a) Except as provided in subsection (b) of this section,
any person may commence a civil action for equitable relief on his own
behalf, whenever such action constitutes a case or controversy—

(7) against any person (including (A) the United States, and
(B) any other governmental instrumentality or agency to the
extent permitted by the eleventh amendment to the Constitution)
who is alleged to be in violation of any provision of this Act or
any condition of a license issued pursuant to this Act; or
(2) against the Secretary where there is alleged a failure of the
Secretary to perform any act or duty under this Act which is not
discretionary with the Secretary. Any action brought against the
Secretary under this paragraph shall be brought in the district
court for the District of Columbia or the district of the appro-
priate adjacent coastal State. o
In suits brought under this Act, the district court shall have jurisdic-
tion, without regard to the amount in controversy or the citizenship of
the parties, to enforce any provision of this Act or any condition of a
license issued pursuant to this Act, or to order the Secretary to perform
such act or duty, as the case may be.
(b) No ciwil action may be commenced—
(1) under subsection (a) (1) of this section— ) )

(A) prior to 60 days after the plaintiff has given rotice of
the violation (i) to the Secretary and (i7) to any alleged
violator; or ' ~

(B) if the Secretary or the Attorney (lemeral has com-
menced and is diligently prosecuting a civil or criminal action
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with respect to such matters in a court of the United States,
but in any such action any person may intervene as a matter o f
right; or
(2) under subsection (@){2) of this section prior to 60 days after
the plaintiff has given notice of such action to the Secretary.
Notice under this subsection shall be given in such a manner as the
Secretary shall prescribe by regulation.

(¢) In any action under this section, the Secretary or the Attorney
General, if not a party, may intervene as a matter of right.

(@) The Court,in issuing any final order in any action brought pur-
suant to subsection (a) of this section, may award costs of litigation
(tncluding reasonable attorney and ewpert witness fees) to any party
whenever the court determines that such an award is appropriate.

(e) Nothing in this section shall restrict any right which any person
(or class of persons) may have under any statute or common law to
seek enforcement or to seek any other relief.

JUDICIAL REVIEW

8ec. 17. Any person suffering legal wrong, or who is adversely af-
fected or aggrieved by the Secretary’s decision to issue, transfer,
modify, renew, suspend, or revoke a license may, not later than 60
days after any such decision is made, seek judicial review of such de-
cision in the United States Court of Appeals for the circuit within
which the nearest adjacent coastal State is located. A person shall be
deemed to be aggrieved by the Secretary’s decision within the meaning
of this Actif he—

(A) has participated in the administrative proceedings before
the Secretary (or if he did not so participate, he can show that
his failure to do so was caused by the Secretary’s failure to pro-
vide the required notice; and

(B) is adversely affected by the Secretary’s action.

LIABILITY

Skc. 18. (a) (1) The discharge of 0il into the marine environment
from a vessel within any safety zone, from o vessel which has received
0il from another vessel at a deepwater port, or from a deepwater port
s prohibited.

(2) T'he owner or operator of a vessel or the licensee of a deepwater
port from which oil is discharged in violation of this subsection shall
be assessed a cwil penalty of not more than $10,000 for each violation.
No penalty shall be assessed unless the owner or operator or the -
censee has been given notice and opportunity for a hearing on such
charge. Each wviolation is a separate offense. The Secretary of the
Treasury shall withhold, at the request of the Secretary, the clearance
required by section 4197 of the Revised Statutes of the United States,
as amended (46 U.S.C. 91), of any vessel the owner or operator of
which is subject to the foregoing penalty. Clearance may be granted
in such cases upon the filing of a bond or other surety satisfactory to
the Secretary.

(b) Any individual in charge of a vessel or a deepwater port shall
notify the Secretary as soon as he has knowledge of a discharge of oil.
Any such individual who fails to notify the Secretary immediately of

H. Rept, 1605 O - 74-3
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such discharge shall, wpon conviction, be fined not more than 810000
or imprisoned for not more than 1 year, or both. Notification received
pursuant to this subsection, or information obtained by the use of such
notification, shall not be used against any such individual in any
criminal case, except a prosecution for perjury or for giving a false
statement. .

(¢) (1) Whenever any oil is discharged from a vessel with any
safety zone, from a vessel which has received oil from another vessel
at a deepwater port, or from a deepwater port, the Secretary shall re-
move or arrange for the removal of such oil as soon as possible, unless
he determines such removal will be done g)eroper?,y and expeditiously
by the licensee of the deepwater port or the owner or operator of the
wessel from which the discharge occurs. . oo

(2) Removal of oil and actions to minimize damage from oil dis-
charges shall, to the greatest extent possible, be in accordance with the
National Contingency Plan for removal of oil and hazardous sub-
stances established pursuant to section 311 (c) (2) of the Federal Water
Pollution Control Act, as amended. ) )

(8) Whenever the Secretary acts to remove a discharge of oil pur-
suant to this subsection, ke is authorized to draw upon money ava
able in the Deepwater Port Liabilitg Fund established pursuant to
subsection (f) of this section. Such money shall be used to pay
promptly for all cleanup costs incurred by the Secretary in removing
or in minimizing damage caused by such oil discharge. .

(@) Notwithstanding any other provision of law, except as provided
in subsection (g) of this section, the owner and operator of a vessel
shall be jointly and severally liable, without regard to fault, for
cleanup costs and for damages that result from a discharge of 0il from
such vessel within any safety zone, or from a vessel which has received
oél from another vessel at a deepwater port, except when such vessel is
moored at a deepwater port. Such Ziai'lz’ty shall not exceed 3150 per
gross ton or $20,000,000, whichever is lesser, except that if it can be
shown that such discharge was the result of gross negligence or willful
misconduct within the privity and knowledge of the owner or operator,
such owner and operator shall be jointly and severally liable for the
Full amount of all cleanup costs and damages.

(e) Notwithstanding any other provision of low, except as provided
in subsection (g) of this section, the licensee of a deepwater port shall
be liable, without regard to fault, for cleanup costs and damages that
result from a discharge of oil from such deepwater port or from a
vessel moored at such deepwater port. Such liability shall not exceed
$50,000.000, except that if it can be shown that such damage was the
result of gross negligence or willful misconduct within the privity and
knowledge of the licensee, such licensee shall be liable for the full
amount of all clearup costs and damages.

(f) (1) There is established a Deepwater Port Liability Fund (here-
inafter referred to as the “Fund”) as a nonprofit corporate entity
which may sue or be sued in its own name. The Fund shall be
administered by the Secretary.

(2) The Fund shall be liable, without regard to fault, for all cleanup
costs and all damages in excess of those actually compensated pursuant
to subsections (d) and (e) of this section.
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(3) Each licensee shall collect from the owner of any oil loaded or
unloaded at the deepwater port operated by such licensee, at the time
of loading or unloading, a fee of 2 cents per barrel, except that (A)
bunker or fuel oil for the use of any vessel, ond (B) oiéo which was
transported through the trans-Alaska pipeline, shall not be subject to
such collection. Such collections shall be delivered to the Fund at such
times and in such manner as shall be prescribed by the Secretary.
Such, collections shall cease after the amount of money in the Fund
has reached $100,000,000, unless there are adjudicoted claims against
the Fund yet to be satisfied. Collection shall be resumed when the Fund
is reduced below $100,000,000. W henever the money in the fund is less
than the claims for cleanup costs and damages for which it is liable
under this section, the Fund shall borrow the balance required to pay
such claims from the United States Treasury at an inferest rate de-
termined by the Secretary of the Treasury. Costs of administration
shall be pad from the Fund only after appropriation in an appropri-
ation bill. All sums not needed for administration and the satisfaction
of claims shall be prudently invested in income-producing securities
issued by the United States and approved by the Secretary of the
Treasury. Income from such securities shall be applied to the principal
of the Fund,

(9) Liability shall not be imposed under subsection (d) or (e) of
this section if the owner or operator o{ a vessel or the licensee can
show that the discharge was caused solely by (1) an act of war, or (2)
negligence on the part of the Federal Government in establishing and
maintaining aids to novigation. In addition, liability with respect to
damages claimed by a damaged party shall not be imposed under sub-
section (d), (e), or (f) of this section if the owner or operator of a
vessel, the licensee, or the Fund can show that such damage was caused,
solely by the negligence of such party.

(R) (1) In any case where liability is z'mhposed pursuant to subsection
gd) of this section, if the discharge was the result of negligence of the
icensee, the owner or operator of a vessel held liable shall be subro-
gated to the rights of any person entitled to recovery against such
licensee. '

(2) In any case where lability is imposed pursuant to subsection (e)
of this section, if the discharge was the result of the unseaworthiness of
a vessel or the negligence o}q the owner or operator of such vessel, the
licensee shall be subrogated to the rights of any person entitled to re-
covery against such owner or operator.

(3) Payment of compensation for any domages pursuant to subsec-
tion (f)(2) of this section shall be subject to the Fund acquiring by
subrogation all rights of the claimant to recover for such damages
from any other person.

(4) The liabilities established in this section shall in no way affect
ar limit any rights which the licensee, the owner, or operator of a ves-
sel, or the Fund may have against any third party whose act may in
any way have caused or contributed to a discharge of vil.

(6) In any case where the owner or operator of a vessel or the licen-
see of a deepwater port from which ol is discharged acts to remove
such oil in accordance with subsection (c¢) (1) of this section, such
owner or operator or such licensee shall be entitled to recover from the
Fund the reasonable cleanup cost incurred in such removal if he can
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show that such discharge was caused solely by (A) an act of war or
(B) negligence on the part of the Federal Government in establishing
and maintaining aids to navigation.

(2) (1) The Attorney General may act on behalf of any group of
damaged citizens he determines would be more adequately represented
as a class in recovery of claims under this section, Sums recovered shall
be distributed to the members of such group. If, within 90 days after
a discharge of od in violation of this section has occurred, the Attorney
General fails to act in accordance with this paragraph, to sue on be-
half of a group of persons who may be entitled to compensation pur-
suant to this section for damages caused by -such discharge. any mem-
ber of such group may maintain o class action to recover such damages
on behalf of such group. Failure of the Attorney General to act in
accordance with this subsection shall have no bearing on any class
action muintained in accordance with this paragraph.

(2) I'n any case where the number of members in the class exceeds
1.000, publishing notice of the action in the Federal Register and in
local newspapers serving the areas in which the damaged parties reside
shall be deemed to fulfill the requirement for public notice established
by rule 23(c) (2) of the Federal Rules of Civil Procedure.

(3) The Secretary may act on behalf of the public as trustee of the
natural resources of the marine environment to recover for damages
to such resources in accordance with this section. Sums recovered shall
be applied to the restoration and rehabilitation of such natural re-
sources by the appropriate agencies of Federal or State government.

() (1) The Secretary shall establish by regulation procedures for
the filing and payment of claims for cleanup costs and damages pur-
suant to this Adct.

(2) No claims for payment of cleanup costs or damages which are
filed with the Secretary more than 3 years after the date of the dis-
charge giving rise to such claims shall be considered.

(8) Appeals from any final determination of the Secretary pursuant
to this section shall be filed not later than 30 days after such determi-
nation in the United States Court of Appeals of the circuit within
which the nearest adjacent coastal State is located.

(k) (1) This section shall not be interpreted to preempt the field
of liability or to preclude any State from imposing additional require-
ments or liability for any discharge of oil from a deepwater port or a
vessel within any sefety zone.

(2) Any person who receives compensation for damages pursuant
to this section shall be precluded from recovering compensation for
the same damages pursuant to any other State or Federal low. Any
person who receives compensation for damages pursuant to any other
Federal or State law shall be precluded from receiving compensation
for the same damages as provided in thes section.

(1) The Secretary shall require that any owner or operator of a
vessel using any deepwater port, or any licensee of a deepwater port,
shall carry insurance or give evidence of other financial responsibility
in an amount sufficient to meet the liabilities imposed by this section.

(m) As used in this section the term-—

» (1) “cleanup costs” means all actual costs, including but not

limited to costs of the Federal Government, of any State or local
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government, of other nations or of their contractors or subcon-
tractors incurred in the (A) removing or attempting to remove, or
(B) taking other measures to reduce or mitigate damages from,
any oil discharged into the marine environment in viclation of
subsection (a) (1) of this section;

(2) “damages” means all damages (except cleanup costs) suf-
fered by any person, or involving real or personal property, the
natural resources of the marine environment, or the coastal envi-
ronment of any nation, including demages claimed without regard
to ownership of any offected lands, sitructures, fisk, wildlife, or
biotic or natural resources;

(3) “discharge” includes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting, emptying, or dumping into
the marine environment of quantities of oil determined to be
harmful pursuant to regulations issued by the Administrator of
the Environmental Protection Agency; ond

(4) “owner or operator” means any person owning, operating,
or chartering by demise, a vessel,

(n) (1) The Attorney General, in cooperation with the Secretary,
the Secretary of State, the Secretary of the Interior, the Administra-
tor of the Environmental Protection Agency, the Council on Environ-
mental Quality, and the Administrative Conference of the United
States, iz authorized and directed to study methods and procedures
for implementing a uniform law providing liability for cleanup costs
und damages from oil spills from Outer Continentel Shelf operations,
deepiwater ports, vessels, and other ocean-related sources. The study
shall give particular attention to methods of adjudicating and settling
claims as rapidly, economically, and equitably as possible.

(2) The Attorney General shall report the results of his study to-
gether with any legislative recommendations to the Congress within
6 months after the datc of enactment of this Act.

RELATIONSHIP TO OTHER LAWS

Sec. 19. {a) (1) The Constitution, laws, and treaties of the United
States shall apply to a deepwater port licensed under this Act and to
activities connected, associated, or potentially interfering with the use
or operation of any such port, in the same manner as if such port were
an area of exclusive Federal jurisdiction located wwithin a State. Noth-
ing in this Act shall be construed to relieve, exempt, or immunize any
person from any other requirement imposed by Federal law, regula-
tion, or treaty. Deepiwrater ports licensed under this Act do not possess
the status of islands and have no territorial seas of their own.

(2) Fucept as otherwise provided by this Act, nothing in this Act
shall in any way alter the responsibilities and authorities of a State
or the United States within the territorial seas of the United States.

(b)Y The law of the nearesi adjacent coastal State, now in effect or
hereafter adopted, amended. or repealed, is declared to be the law of
the United States. and shall apply to any decpwater port licensed
pursuant to this Act, to the extent applicable and not inconsistent
with any provision er regulation under this Act or other Federal
laws and regulations now in effect or hereafter adopted, amended, or
repealed. All such applicable laws shall be administered and enforced
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by the appropriate officers and courts of the U nited States. For pur-
poses of this subsection, the nearest adjacent coastal State shall be that
State whose seaward boundaries, if extended beyond 3 miles, would
encompass the site of the deepwater port. ] )

(¢) Ewcept in a situation involving force majeure, a licensee of a
deepwater port shall not permit a vessel, iregzs{esfed in or flying the
flag of a foreign state, to call at, or otherwise utilize & deepwater port
licensed under this Act unless (1) the foreign state involved, by
specific agreement with the United States, has agreed to recognize the
jurisdiction of the United States over the vessel and its personnel, in
accordance with the provisions of this Act, while the vessel is located
within the safety zore, and (%) the vessel owner or operator has
designated an agent in the United States for receipt of service of
process in the cvent of any claim or legal roceeding resulting from
activities of the vessel or its personnel while located within such a
safety zone. :

(d) The customs laws administered by the Secretary of the Treas-
wry shall not apply to any deepwater port licensed under this Act,
but all forcign articles to be used in the construction of any such
deepwater port, including any component thereof, shall first be made
subject to all applicable duties and tawes which would be imposed
upon or by reason of their importation if they were imported for
consumption in the United States. Duties and tazes shall be paid
thereon in accordance with laws applicable to merchandise imported
into the customs territory of the United States. L

(&) The United States district courts shall have original jurisdiction
of cases and controversies arising out of or in connection with the con-
struction and operation of deepwater ports, and proceedinas with re-
spect to any such case or controversy may be instituted in the judiciol
district in which any defendant resides or may be found. or in the
judicial district of the adjacent coastal State nearest the place where
the cause of action arose. . )

(F) Section 4(a)(2) of the Act of August 7, 1953 (67 Stat. 46,‘2?)’ i8
amended by deleting the words “as of the effective date of this A‘ ‘et in
the first sentence thereof and inserting in lieu thereof the words “, now
in effect or hereafter adopted, amended, or repealed”.

ANNUAL REPORT BY SECRETARY TO CONGRESS

Ske. 20. Within 6 months after the end of each fiscal year, the Seere-
tary shall submit to the President of the Senate and the. Speaker of the
House of Representatives (1) a report on the administration of the
Deepwater Port Act during such fiscal year, including all deepreater
port development activities: (2) a summary o f management, supervi-
sion, and enforcement activities: and (3) recommendations to the Con-
gress for such additional legislative authority as may be necessary to
improve the management and safety of deepwater port development
and for resolution of jurisdictional conflicts or ambiguities.

PIPELINE SAFETY AND OPERATION

Szc. 21. (a) The Secretary. in cooperation with the Secretary ‘of the
Interior, shall estabilsh and enforce such standards and regqualtions as
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may be necessary to assure the safe construction and operation of oil
pipelines on the Quter Continental Shelf.

(b) The Secretary in cooperation with the Secretary of the Interior,
is authorized and directed to report to the Congress within 60 days
after the date of enactment of this Act on appropriations and staffing
needed to monitor pipelines on Federal lands and the Outer Conti-
nental Shelf so as to assure that they meet all applicable standards for
construction, eperation, and maintenance.

(¢) The Secretary ¢n cooperation with the Secretary of the Interior,
is authorized and directed to review all laws and requlations relating
to the construction, operation, and maintenance of pipelines on Fed-
eral lands and, the Outer Continental Shelf and to report to Congress
thereon within 6 months after the date of enactment of this Act on
administrative. changes needed and recommendations for new
legislation.

NEGOTIATIONS WITH CANADA AND MEXICO

Sec. 22. The President of the United States is authorized and re-
quested to enter into negotiations with the Governments of Canada
and Mexico to determine

(1) the need for intergovernmental understandings, agree-
ments, or treaties to protect the interests of the people of Canada,
Mewico, and the United States and of any party or parties in-
volved with the construction or operation of deepwater ports; and

(2) the desirability of undertaking joint studies and investiga-
tions designed to insure protection of the environment and to
eliminate any legal and regulatory uncertainty, to assure that the
interests of the people of Canada, Mexico, and the United States
are adegquately met.

The President shall report to the Congress the actions taken, the
progress achieved, the areas of disagreement, and the matters about
which more information is needed, together with his recommendations
for further action.

Skc. 23. Nothing in this Act shall be construed to amend, restrict or
otherwise limit the application of section 28(u) of the Mineral Leas-
ing Act of 1920, as amended by Public Law 93-153.

GENERAL PROCEDURER

Sec. 24. The Secretary or his delegate shall have the authority to
issue and enforce orders during proceedings brought under this Act.
Such authority shall include the authority to issue subpenas, admin-
ister oaths, compel the attendance and testimony of witnesses and the
production of books, papers, docwments, and other evidence, to take
depositions before any designated individual competent to administer
oaths, and to examine witnesses.

AUTHORIZATION FOR APPROPRIATIONS

Sec. 25. There is authorized to be appropriated for administration
of this Act not to exceed $2.500,000 for the fiscal year ending June 30,
1975, not to exceed §2,500,000 for the fiscal year ending June 30, 1976,
and nmot to exceed $2.500,000 for the fiscal year ending June 30, 1977.

And the Senate agree to the same.
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That the House recede from its disagreement to the amendment of
the Senate to the title and agree to the same.

Roserr E. Jongs,
Davip N. Henpersox,
Jounx Brravx,

Wy H. HarsHa,
GENE SNYDER,

Dox H. Crauvsen,

Managers on the Part of the House.

Russenr. B. Lowg,

E. F. HoLLINGs,

Tep STEVENS,

Hexry M. Jaoxson,

J. Bennerr JounsTon, Jr.,
Crirrorp P. Hansex,
Mixe GRAVEL,

Froyp BENTSEN,

James L. Brvogwrey,

Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendments
of the Senate to the hill (H.R. 10701) to amend the Act of October 27,
1965, relating to public works on rivers and harbors to provide for con-
struction and operation of certain port facilities, submit the following
joint statement to the House and the Senate in explanation of the
effect of the action agreed upon by the managers and recommended
in the accompanying conference report:

The Senate amendment to the text of the bill struck out all of the
House bill after the enacting clause and inserted a substitute text.

The House recedes from its disagreement to the amendment of the
Senate with an amendment which is a substitute for the House bill and
the Senate amendment. The differences between the House bill, the
Senate amendment, and the substitute agreed to in conference are
noted below, except for clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor drafting
and clarifying changes.

Suort TrrLe
House bill
\ Pra'ovides that the Act may be cited as the “High Seas Oil Port
Act”.

Senate amendment

Provides that the Act may be cited as the “Deepwater Port Act
of 19747,
Conference substitute

The conference substitute is the same as the Senate amendment.

TasrLe or CONTENTS
House bill
No comparable provision.

SNenate amendiment

The Senate amendment contains a table of contents of each section
of the amendment.
Conference substitute ,

The conference substitute contains no table of contents,

DEecraraTion or Poricy
House bill
Section 2(a) sets forth findings of the Congress which indicate that
(1) increasing energy requirements continue to exceed sources of en-
ergy supply, (2) various factors which affect other potential energy
sources dictate that increased energy demand be met, at least for the

(25)
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near future, by imported oil, (8) economic considerations and trans-
portation efficlency demand the utilization of large vessels to transport
the needed foreign oil, (4) present ports and port facilities are physi-
cally incapable of accommodating larger tankers and it is neither eco-
nomically nor environmentally feasible to alter, to the extent necessary,
the existing ports or port facilities, (3) the use of smaller tankers is,
due to environmental and safety considerations, not a viable alterna-
tive solution, (6) the construction of high seas oil ports in waters suffi-
ciently deep to accommodate the needed draft vessels is both economi-
cally advantageous and environmentally sound, (7) the licensing of
high seas oil ports as to location. construction standards, and opera-
tional regulations is primarily a matter of national interest, and the
shoreside impact of the high seas oil ports is a matter of both national
and local interest, and (8) construction and operation of high seas oil
ports, in accordance with the provisions of this Act, in waters adjacent
to the Continental Shelf of the United States is a reasonable use of
the high seas and consistent with recognized principles of interna-
tional law.

Section 2(h) establishes a policy which authorizes the Secretary of
the Interior to grant licenses to applicants for the construction of high
seas oil ports and authorizes the gecretary of the Department in which
the Coast Guard is operating to issue necessary and reasonable regu-
lations for the operation of high seas oil ports,

Section 2(b) also sets an objective of minimizing any adverse im-
pact on the marine environment that may result from the construc-
tion and operation of high seas oil ports and of insuring that reason-
able precautions are taken to protect both the national interest of the
United States in the construction and operation of high seas oil ports
and the national and local interests affected by the impact of the high
sea oil ports on adjacent coastal States.

Senate amendment

Section 2(a) establishes a policy of regulating the location, owner-
ship, construction, and operation of deepwater ports in waters beyond
the territorial limits of the United States.

Section 2(a) also sets an objective of protecting (1) the marine
and coastal environment to prevent or minimize any adverse impact
resulting from the development of deepwater ports, (2) the interests
of the United States and adjacent coastal States in the location, con-
struction, and operation of deepwater ports, and {3) the rights and
responsibilities of States and communities to regulate growth, deter-
mine land use, and otherwise protect the environment in aceordance
with law,

Conference substitute
The conference substitute is the same as the Senate amendment.

DzerFiNtTIONS
House bill
Section 3 defines the following terms: high seas oil port, oil port,
offshore costal waters of the United States, United States, State,
coastal State, adjacent coastal State, port reference point, person,
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eligible applicant, and marine environment. In particular, the term
“adjacent coastal State” is defined to mean a coastal State any point
of which is within ten miles of a high seas oil port as such term is
used in either a structural or geographical sense.

Section 101 defines “Secretary”, for purposes of title I of the Act
t(Cpnstruct»ion of High Seas O1] Ports), as the Secretary of the In-
erior.

Section 201 defines “Secretary”, for purposes of title IT of the Act
(Operation of High Seas Oil Ports), as the Secretary of the depart-
ment in which the Coast Guard is operating.

Senate amendment

Section 3 defines the following terms: coastal State, marine envi-
ronment, person, and State, in basically the same way as defined
in the House bill.

Section 3 defines the term “adjacent coastal State” in a manner which
differs from the House bill as follows:

_The term “adjacent coastal State” is defined as any adjacent State
directly connected by pipeline to a deepwater port, located within 15
miles of any such proposed deepwater port, or designated by the Ad-
ministrator of the National Oceanic and Atmospheric Administration
as a State to which there is a substantial risk of serious damage to
its coastal environment due to its location in relation to any proposed
deepwater port. i

Section 8 defines the term “Secretary” as it is defined in title IT of the
House bill.

_ Section 3 also defines the following terms which are not defined
in the House bill: affiliate, antitrust laws, application, citizen of the
United States, coastal environment, construction, control, Governor,
deepwater port, licensee, natural gas, oil safety zone, and vessel.
Conference substitute

Section 3 is the same as section 3 of the Senate amendment except
as follows: :

(1) The term “adjacent coastal State” includes any coastal State
;1};&_’51,%'&1155(3(1 by the Secretary in accordance with section 9(a) (2) of

is Act.

(2) The term “citizen of the United States” is amended to include
language from section 3(h) of the House bill which places restric-
tions on who can hold decisionmaking positions in a corporation,
partnership, or association.

(3) The term “deepwater port” is amended, in part, to eliminate
any reference to natural gas,

- (4) The term “natural gas” is deleted.

(5) The term “Secretary” is defined as the Secretary of Trans-
portation. '

The managers expect the Secretary to consider various new methods
and technology of oil transfer including self-propelled, unmoored
terminals of advanced design with the capability of relocation and
storm avoidance which offer possible lead time and cost effectiveness
advantages. The determination of the need for a license under this
legislation will depend upon the specifics of the design and operation.




23

ActiviTies. PROHIBITED
House bill

Section 4(a) prohibits, except as authorized by Federal law, any
person from constructing, maintaining, or operating a high seas o1l
port or other fixed structure in the offshore coastal water of the
United States.

Section 4(b) prohibits any high seas oil port licensed by this Act
being utilized (1) for unloading items transported from the United
States, other than items to be used in the construction, maintenance, or
operation of the high seas oil port or to be used as ship supplies for
vessels utilizing the high seas oil port, (2) for the transshipment of
commodities or materials to the United States other than petroleum or
petroleum products, (3) except where the Secretary of the Interior
provides by rule, for the transshipment of petroleum or petroleum
products destined for location outside the United States, (4) for the
transportation of minerals (including oil and gas) extracted from the
Continental Shelf of the United States in the coastal area in which
the high seas oil port is located, or (5) by any carrier of petroleum or
petroleum products unless the carrier is equipped with certain colli-
sion avoidance radar systems.

Senate amendment

" Section 4(a) is similar to section 4(a) of the House bill except that,
when properly authorized, the transfer of natural gas between a deep-
water port and the United States would be permitted.

Conference substitute

Section 4(a) of the conference substitute combines, with minor
changes, section 4(a) of the Senate amendment and sections 4(b) (1)
through (8) of the House bill.

Under this provision, deepwater ports may be utilized for the ship-
ment of oil between States. For example, a deepwater port may be
used to load oil off the coast of Texas, and another deepwater port may
‘be used to offload this oil off the coast of California. Further, with the
approval of the President, pursuant to Public Law 938-153, a deep-
water port off the coast of Alaska may be used to load oil for shipment
to foreign ports. \

License ror THE OwxErsHIP, CONSTRUCTION, AND OPERATION OF A
; Drepwater Port '
House bill

- Section 102(a) lists the general criteria to be used in the Secretary’s
determination as to the issuance of a license. The criteria include the
applicant’s financial position, whether the location of the high seas oil
port serves the national or regional needs, and the ramifications of the
issuance of the license on the marine environment, competition, inter-
national navigation, national security, and international obligations of
the United States.

Section 202(a) requires the Secretary, upon the occurrence of cer-
tain conditions, to convert the license to construct a high seas oil port
to a license to operate the oil port.
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Senate amendment

Section 4(b) gives the Secretary the general authority to i
transfer, amend, or renew a licens ¥ ip. construction.
and opetation of,‘a deopmats ook e for the ownership, construction,

Section 4(c), in addition to listing the criteria in the House bill
requires the Secretary to base his decision on information received
from the Environmental Protection Agency and the approval of the
Governor of any adjacent coastal State. Also, the Secretary must de-
termine that the adjacent coastal State to which the deepwater port
Is to be connected by pipeline has developed or is making progress
towards developmg an approved coastal zone management program.

Conference substitute A
The conference substitute is the same as the Senate amendment.

Porr Evavruar:
House bill vALpaTioN

Section 102(a) (8) permits the Secretary to issue a license to an
eligible applicant if he determines, after consultation with other ap-
propriate Federal agencies and departments, that the benefits result-
ing from the construction and operation of the high seas oil port will
be greater than any potential adverse effect on existing nearby ports.

Senate amendment

Section 4(d) prohibits the issuance of a license to construct a deep-
water port facility off the coast of a State if the port of the State has,
on the date of the license application, plans for construction of a dee
draft channel and harbor and meets certain other requirements, until
the Secretary makes a comparison of the two plans to determine

which is the more economically, socially, and environmentally
advantageous.

Conference substitute

Section 4(d) s similar to the Senate amendment, except that the
phrase “the State which will be directly connected by pi})eline with
su};:_hh%eepwater port” is inserted in place of the phrase “such State
which”,

The inclusion of this provision is not intended to encourage pro-
tracted study which would have the effect of delaying by months or
years a final decision on a deepwater port application. TKe compara-
tive evaluation is to be completed within the timetable established
for the Secretary to receive agency comments, which is no more than
45 days after the final public hearing provided for by section 5(g).

Conprrions or LicENsEs
House bill ' .
. Section 102(d) specifies conditions that the Secretary must include
In any license issued. The conditions deal with construction schedule
requirements, fees for administrative costs, fees for the rental value of
certain areas around the high seas oil port, measures to protect the
marine environment, continual compliance with qualifications, and re-

qgllremteents to insure nondiscriminatory access to the oil port at reason-
able rates.
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Section 102(d) (1) (G) specifies a bonding or similar condition to in-
sure removal from the seabed and subsoil of all components of the high
seas oil port upon the revocation or suspension of the license. How-
ever, the Secretary may waive the removal of such components if (1)
the components do not constitute a threat to navigation or the environ-
ment, or (2) he determines such components can be utilized pursuant
to a lease granted under the Quter Continental Shelf Lands Act (67
Stat. 462).

Section 102(d) (2) requires the Secretary to consult with the Secre-
tary of the department in which the Coast Guard is operating prior to
including a condition in a license to construct a high seas oil port when
such condition is to remain in effect after the license is converted to a
license to operate such a port.

Section 104(b) (6) requires that the prospective licensee include in
his application an agreement to obtain approval from the Secretary
before making a material change in submitted plans.

Senate amendment

Section 4(e) (1) is basically similar to section 102(d) (1) of the
House bill.

Section 4(e)(2) is basically similar to section 104(b) (6) of the
House bill.

Section 4(e) (3) is basically similar to section 102(d) (1) (G) of the
House bill except that no reference is made to a waiver based on a
lease pursuant to the Outer Continental Shelf Lands Act (67 Stat.
462).

Conference substitute :

Section 4(e) of the conference substitute combines the waiver

provision of section 102(d) (1) (G) of the House bill with section 4(e)
of the Senate amendment.

TrANSFER OF LICENSES
House bill
Section 102 (c) permits a construction license to be transferred if the
proposed transferee complies with the requirements of title I of the
Act.

Senate amendment

Section 4(f) is basically the same as the House bill except that it
applies to any type of license available under the provisions of the
Act.

Conference substitute

The conference substitute is the same as section 4(f) of the Senate
amendment.

ELicIBILITY FOR A LICENSE

House bill

Section 3(h) defines the term “eligible applicant” to mean any citi-
zen or group of citizens of the United States, any public entity, or any
private corporation or entity which has citizens of the United States
holding a certain per centum of the decisionmaking positions of such
corporation or entity.
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Senate amendment

Section 4(g) is similar to section 3 (h) of the House bill, except that
it does not require citizens of the United States to hold a certain per
centum of the decisionmaking' positions of a private corporation or
entity.

Conference substitute

Section 4(g) of the conference substitute combines the restrictive
aspect of section 3(h) of the House bill relating to corporations,
partnerships, and associations with section 4(g) of the Senate amend-
ment.

TerM AxD RENEWAL oF LLICENSES
House bill

Section 102(b) provides for a construction license to be issued by
the Secretary for five years with an extension to be issued if necessary
for the completion of the construction. It also provides that conversion
of the license to an operational license may be granted if conditions
under title IT of the Act are met.

Section 202 (b) provides that in the conversion of a construction to
an operation license or the renewal of an operation license the term
of the license shall be for no more than thirty years. This section also
states that if the high seas oil port is in commercial operation, is
operating in the public interest, and is otherwise in compliance with
existing provisions of law the Secretary shall renew the license.

Senate amendment

Section 4(h) provides for a license to be issued by the Secretary
that permits the licensee to construct and operate the deepwater port
for 20 years. The licensee may apply to renew his license for a term
of up to 10 years each time such license expires.

Conference substitute
Section 4(h) of the conference substitute is the same as the Senate
amendment.

RrecuraTioNns ForR LicENSING PROCEDURES
House bill

Section 104(a) authorizes the Secretary to issue, pursuant to the
provisions of section 553 of title 5, United States Code, rules and
regulations regarding the application for and issuance of construc-
tion licenses. Such rules and regulations must provide for consulta-
tion and cooperation with interested Federal agencies, any affected
adjacent coastal State, and members of the public.

Section 203 (a), in part, provides for the Secretary to issue rules
and regulations on the operation of high seas oil ports in the same
manner as required in section 104 (a).

Senate amendment

Section 5(a) is basically similar to section 104 (a) of the House bill
except that it affects both construction and operation licenses.
Conference substitute

Section 5(a) of the conference substitute is basically the same as
section 104(a) of the House bill and section 5(a) of the Senate
amendment. '
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Rearrarioxs ror SitE EvaLvarion

House bill

No comparable provision,
Senate amendment

Section 5(b) requires the Secretary to consult with the Secretary of
the Interior and the Administrator of the National Oceanic and At-
mospherie Administration and then issue rules and regulations gov-
erning site evaluation and precondition testing at potential deepwater
port locations to avoid (1) any adverse effect on the environment, (2)
interference with authorized uses of the Outer Continental Shelf, or
(3) any threat to human health and welfare. In addition, no site evalu-
ation or precondition testing imay commence without the Secretary’s
approval.
Conference substitute

Section 3(b) of the conference substitute is the same as the Senate
amendment, except that it does not have a provision requiring the ap-
proval of the Secretary prior to the commencement of site evaluation
or precondition testing.

STBMISSION OF APPLICATION

House bill

Section 104 (b) requires the application to include, in addition to
any other information that the Secretary deems necessary, the loca-
tion of the proposed high seas oil port and all its components, the type
and design of facilities, a description of each construction phase, the
financial and technical capabilities of the applicant to construct and
operate the oil port, the qualifications of the applicant to hold a
license under title T of the Act, and an agreement that the licensee shall,
upon termination of the license, remove all components of the oil
port in accordance with the license conditions.

Senate amendment

Section 5(c) (1) requires the Secretary, within 21 days of receipt
of an application, to decide if the application is in order. If so, the
Secretary has 5 days to publish notice of such application in the Fed-
eral Register.

Section 5(c)(2), in addition to requiring most of the information
required under section 104(b) of the House bill, requires the applica-
tion to contain certain identifying information about each applicant,
individuals with whom the applicant plans to make significant con-
tracts, and affiliates of the applicant. Also, such section requires in-
formation on existing and proposed storage facilities and pipelines
which will store or transport oil or natural gas transported through
the deepwater port, similar information with respect to existing or
proposed refineries that will receive oil transported through the deep-
water port, and a description of procedures for construction, mainte-
nance and operation of the deepwater port, including systems of oil
spill prevention, containment, and cleanup.

Conference substitute :

Except for the deletion of the phrase “or natural gas”, section 5(c)
of the conference substitute is the same as the Senate amendment.

R —
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AppricaTion ARga
House bill o
No comparable provision.

Senate amendment

Section 5(d) (1) mandates that the Secretary publish, along with
the notice of an application being filed, a description of the appli-
cation area encompassing the deepwater port site proposed by such
application and within which no additional deepwater port would be
needed,

Section 5(d)(2) defines the term “application area” to mean an
area not to exceed a circular zone the center of which is the port
and the radius of which is the distance from such port to the high
water mark of the nearest adjacent coastal State.

Section 5(d) (3) requires the Secretary to include in the publica-
tion of the notice of an application a call for any other applications in
the designated application area to be submitted within a specified
number of days. Failure to comply with the deadline eliminates con-
sideration of an application until the applications pending with
respect to such application area have been denied or approved.

Conference substitute
The conference substitute 1s the same as section 5(d) of the Senate
amendment except as follows:

(1) Section 5(d)(2) indicates that an application area shall
not exceed a circular zone, the center of which is the principal
point of loading and unloading at the port and the radius of which
1s the distance from such point to the high water mark of the
nearest adjacent coastal State.

(2) Section 3(d)(8) states that failure to comply with the
deadline eliminates consideration of an application until the pend-
(iing' %pplications with respect to such application have been

enied.

House bill

Section 104(d) (1) indicates that an application filed with the Sec-
retary for a construction license shall constitute an application for all
necessary Federal authorizations and that copies of such application
be forwarded to each appropriate department or agency with any addi-
tional information as is required by any such department or agency.

Section 104(d) (2) requires each department or agency to, within
60 days of receipt of an application, recommend approval or disap-
proval of such application. If such department or agency recommends
disapproval of an application, it shall set out in detail how the appli-
cation does not comply with any law or regulation and what steps are
required for the application to conform with any such law or regula-
tion. Failure of any department or agency to act on an application
within 60 days shall result in a conclusive presumption of such de-
partment’s or agency’s approval.

Senate amendment

Section 5(e) is similar to section 104(d) of the Housé bill with the
following exceptions:

AcEncy COORDINATION
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(1) Section 5(e) (1) requires the Secretary of the Interior, the Ad-
ministrator of the Environmental Protection Agency, the Chief of the
Corps of Engineers, the Administrator of the National Qceanic and
Atmospheric Administration, and any other departments or agencies
having expertise in, or jurisdiction concerning, any aspect of the
construction or operation of deepwater ports to transmit to the Sec-
retary, within 30 days after the date of enactment of this Act, written
comments as to thelr expertise or statutory responsibilities pursuant
to this Act or any other Federal law.

(2) Section 5(e)(2) sets a specific date on which any application
for ownership, construction, or operation must be forwarded to Fed-
eral agencies and departments for comment. Such section also re-
quires agency or department response within 45 days after the last
public hearing on a proposed license. In addition, no presumption
arises from failure to comply with the 45-day time limit.

(onference substitute
Section 5(e) of the conference substitute is basically the same as the
Senate amendment.

ExvironmenTAL IMPACT STATEMENT
House bill
Section 103(b) indicates that in connection with any action by the
Secretary on an application for a construction license an environ-
mental impact statement must be prepared pursuant to the require-
ments of section 102(2) (C) of the National Environmental Policy
Act (83 Stat. 852).

Senate amendment ;

Section 5(f) is basically the same as section 103(b) of the House
bill, except that it requires oenly one environmental impact statement
for each application area and also requires the Secretary in preparing
such a statement to consider the criteria established under section 6
of this Act.

Conference substitute

Section 5(f) of the conference substitute is the same as the Senate
amendment, except that the environmental impact statement need only
cover timely applications.

Timely applications mean only those applications received in the
time period set forth in section 5 (g) (8).

Hrearine REQUIREMENT

House bill

Section 104 (f) requires the Secretary, within 30 days after receipt
of an application for a construction license and prior to the issuance of
any such license, to publish in the Federal Register a notice of the
application and information as to where such application can be
examined by interested persons who shall have at least 60 days to sub-
mit written data, views, or arguments on the application. Such notice
shall also be furnished to the Governor of each adjacent coastal State
and provide for a hearing or hearings in each adjacent coastal State.
After all hearings are completed, findings and recommendations are to
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be submitted to the Secretary with opportunity for the participants to
comment thereon.

Senate amendment

Section 5(g) provides for a hearing or hearings in an adjacent
coastal State in much the same manner as provided for in section 104
(f) of the House bill in the case of the issuance, transference, or re-
newal of any license pursuant to the provisions of this Act. In addi-
tion, the Secretary, under certain circumstances, may hold one adjudi-
catory hearing pursuant to the provisions of section 554 of title 5,
United States Code, in the District of Columbia. If such a hearing is
held, the Secretar%z shall base his decision on the record of such hearing.
This section further provides for all hearings on applications to be
concluded not later than 240 days after notice of the initial application
is published.

Conference substitute

Section 5(g) of the conference substitute is identical to the Senate

amendment,

) ReimpurseMeNT o Cosr
House bill

. Section 102(d) (1) (B) permits the Secretary to include a condition
n a construction license to cover administrative and other costs in-
curred in processing the application for, and in monitoring the con-
struction of, the high seas o1l port.

. Section 102(d) (1) (C) permits the Secretary to include as another
license condition fees for the fair market rental value of the subsoil
and seabed subjacent to the high seas oil port, including the fair
market value of the right-of-way necessary for the pipeline segment
lying outside the seaward boundaries of any State as such term is
defined in the Submerged Lands Act (69 Stat. 29).

Senate amendment

Section 5(h) (1) requires each applicant for a license to file a non-
refundable application fee. In addition, the applicant must reimburse
the United States and the appropriate adjacent coastal State for addi-
tional costs incurred in processing the application.

Section 5(h) (2) requires annual reimbursement to the United
States and each appropriate coastal State for monitoring the construc-
tion, operation, maintenance, and termination of any deepwater port
or é:omponergl t;h(ereof. b

ection 5 3) is basically the same as section
the House bill. ) y > 102(4) (1) (C) of

Conference substitute

Section 5(h) (1) is the same as the Senate amendment.

Section 5(h) (2) permits an adjacent coastal State to fix reasonable
fees for the use of a deepwater port facility. In addition, such State
and any other State in which land-based facilities directly related to
a deepwater port facility are Jocated may set reasonable fees for the
use of land-based facilities. Fees may be fixed for any economic cost
attributable to the construction and operation of such deepwater port
and such land-based facilities which cannot be otherwise recovered
and for environmental and administrative costs attributable to the




36

construction and operation of such port and such land-based
facilities.

Section 5(h) (3) is basically the same as section 102(d) (1) (C) of
the House bill and section 5(h) (3) of the Senate amendment.

These economic, environmental, and administrative costs include
monitoring in the construction, operation, maintenance, and termina-
tion of a deepwater port. This section does not derogate from the pro-
visions of section 19 (b) of this:Act.

SECRETARY’S DECIsTON
House bill
Section 104 (1) requires the Secretary to make a decision in writing
granting or denying a license within 120 days after the conclusion of
all hearings. Such decision, along with a discussion of the issues, shall
include the environmental impact statement.

Senate amendment

Section 5(i) (1) requires the Secretary to make a decision on an
application within 90 days after the last public hearing on the pro-
posed license.

Section 5(i)(2) lists in order of descending priority the applica-
tion that the Secretary is to approve if more than one application is
submitted for an application area and none of the applications clearly
best serves the national interest.

Section 5(i) (8) provides criteria the Secretary must consider to
determine if a deepwater port clearly best serves the national interest.

Conference substitute
The conference substitute is the same as the Senate amendment ex-
cept as follows:
(1) Any references to natural gas is deleted.
(2) Section 5(i) (3) (B) is deleted.

ExviroNMENTAL REVIEw CRITERIA

House bill

Section 103 (a) requires the Secretary, after consultation with appro-
priate Federal agencies and departments, to establish and apply, and
revise as necessary, criteria for evaluating the impact of the construc-
tion or operation of a high seas oil port on the marine environment,
including the marine environment of any adjacent coastal State. Such
criteria must include (1) effects on aquatic plants and animals, (2)
effects on ocean currents or wave patterns, (3) effects on alternative
uses of high seas area, (4) protective steps that may be taken to
avoid dangers to components of the oil port, (5) effects on esthetic
and recreational values, (6) effects on related land-based develop-
ments, and (7) effects on public health and welfare.

Senate amendment

Sections 6(a) and (b) are basically the same as section 103 (a) of the
House bill except that environmental review criteria must be con-
sistent with the National Environmental Policy Act.

Section 6(c) requires that criteria established pursuant to this sec-
tion must be developed concurrently with the regulations in section 5
(a) and in accordance with the provisions of such section.
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Conference substitute

The conference substitute is identical to section 6 of the Senate
amendment,

House bill

A pgeneral statement appears in section 102(a) (2) indicating that
the Secretary shall determine that operations under a licenseg(con-

itrléction) will not adversely affect competition or result in restraint of
rade.

Senate amendment

Section 7(a) prohibits the Secretary from issuing, transferring, or
renewing any license pursuant to section 4 of this Act until receipt of
the opinions of the Attorney General of the United States and the
Federal Trade Commission as to whether such action would be in
contravention of the antitrust laws.

Section 7(b) requires the Secretary to transmit to the Attorney Gen-
cral or the Federal Trade Commission a complete copy of any applica-
tion submitted for issuance, transfer, substantial cl[‘iange, or renewal
of any license. Within 45 days following the last public hearing, the
Attorney General and the Federal Trade Commission must submit a
report to the Secretary describing the competitive effects which might
result from issuance of the proposed license. If the Secretary fails to
receive such reports, he shall proceed as if he had received them.

Conference substitute

The conference substitute, with minor technical changes, is the same
as the Senate amendment.

ANTITRUST REVIEW

ComMoN CARRIER StaTUS
House bill

Section 204 (e) states that, for purposes of chapter 39 of title 18,
United States Code (18 U.S.C. 831-837), and part 1 of the Interstate
Commerce Act (24 Stat. 379), as amended (49 U.S.C. 1-27), movement
of petroleum or petroleum products by a pipeline component of a high
seas oil port, licensed under this Act, from outside to within the terri-
torial jurisdiction of any adjacent coastal State shall be deemed to be
transportation of commerce from one State to another State. Also,
this section deems a licensee of such high seas oil port to be a common
carrier for purposes of regulation by the Interstate Commerce Com-
mission and the Secretary of Transportation.

Senate amendment

Section 8(a) (1) states that, for purposes of the same statutory
citations as appear in section 204 (e) of the House bill, a deepwater port
and storage facilities serviced directly by such deepwater port are to be
subject to regulations as a common carrier in accordance with the
Interstate Commerce Act, as amended.

Section 8(a) (2) indicates that a deepwater port and storage facili-
ties serviced directly by such deepwater port shall be subject to regula-
tion in accordance with the Natural Gas Act (15 U.S.C. 717 et seq.),
as amended.
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Conference substitute

Section 8(a) of the conference substitute is the same as section
8(a) (1) of the Senate amendment.

DiscriMinaTioN BARRED
House bill

No comparable provision.
Senate amendment

Section 8(b) requires a licensee under this Act to accept, transport,
or convey without diserimination all oil and natural gas delivered to
to the deepwater port with respect to which its license 1s issued. If the
Secretary believes there is a lack of compliance with such licensee’s
obligations as a common carrier, he shall commence a proceeding be-
fore the Interstate Commerce Commission, the Federal Power Com-
mission, or he shall request the Attorney General to enforee such obli-
gations. In addition, the Secretary may act to suspend or terminate a
license of any person so involved.

Conference substitute
The conference substitute is the same as the Senate amendment ex-
cept as follows:
(1) The phrase “and natural gas” is deleted.
(2) The phrase “or the Federal Power Commission,” is deleted.

CoorbrNaTION WiTH ADJACENT COASTAL STATES

House bill

Section 104(e) (1) requires the Secretary to consult with, and con-
sider the views of, officials of any coastal State prior to issuing a con-
struction license for a high seas o1l port.

Section 104 (e) (2) states that, when an adjacent coastal State has
requirements relating to land or water uses that could be directly af-
fected by the construction of a high seas oil port, the applicant must
certify to the Secretary that the issuance of the license applied for
would be consistent with applicable State requirements. A copy of
the certification must be furnished by the applicant to the appropriate
State officials who shall notify, within ¢ix months of the receipt of such
certification, the Secretary of their agreement or disagreement with
the certifieation. If the latter is the case, specific information must be
provided as to how compliance can be accomplished. Failure to comply
with the time deadline conclusively presumes concurrence of the State
officials with the certification. No license may be issued by the Secre-
tary until concurrence or presumptive concurrence is obtained from
the State. .

Section 104(e) (3) requires the Secretary to consider the views of
State officials of any State that will be indirectly affected by the issu-
anee of a license under this title.

Senate amendment

Section 9(a) requires that the Secretary designate in the notice
required to be published under section 5(c) of this Act adjacent coastal
States as defined in sections 3(1) (A) and (B) of this Act. In addition,
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the Administrator of the National Oceanic and Atmospheric Admin-
istration shall, no later than 60 days after publication of notice pur-
suant to section 5(c) of this Act, designate as an adjacent coastal
State any State that meets the definitional requirements of section 3
(1) (C) of this Act, notify the Secretary of such designation, and
publish notice of such designation.

Section 9(b) mandates that the Secretary, within 10 days after
designation of a State as an adjacent coastal State, transmit to the
Governor of such State a copy of the application to construct and
operate a deepwater port. The remainder of section 9¢(b) is similar
to section 104(e) (2) of the House bill, except that the time for a
Governor to respond to the Secretary is 45 days after the last public
hearing on applications for a particular application area. Any other
interested State shall have its views considered by the Secretary on
the location, construction, and operation of a deepwater port.
Conference substitute
- Section 9(a) (1) is the same as the Senate amendment.

Section 9(a)(2) requires the Secretary, upon the timely request
of a State, and after consultation with the National Qceanic and At-
mospheric Administration, to designate such State as an adjacent
coastal State if he determines that there is a risk of damage to the
coastal environment of such State equal to or greater than the risk
posed to a State directly connected by pipeline to the proposed deep-
water port.

Section 9(b) is identical to the Senate amendment.

Coastar ZoNg MANAGEMENT
House bill

No comparable provision.
Senate amendment

Section 9(c) prohibits the issuance of a-license by the Secretary
unless the adjacent coastal State to which the deepwater port is to
be directly connected by pipeline has developed, or is making, at
the time the application is submitted, reasonable progress toward

developing an approved coastal zone management program pursuant
to the Coastal Zone Management Act of 1972.

Conference substitute
The conference substitute is the same as the Senate amendment.

) INTeRSTATE COMPACTS
House bill

No comparable provision.
Senate amendment

Section 9(d) gives the consent of Congress for two or more coastal
States to enter into agreements or compacts to apply for a license for
the ownership, construction, and operation of a deepwater port or for
the transfer of such a license, and to establish such agencies necessary
to implement any such agreement or compact. -
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Conference substitute
The conference substitute is the same as the Senate amendment.

Rutes axp RecuraTions ¥or OPERATING PROCEDURES OF
Drepwarter Ports

House bill

Section 203(a) authorizes the Secretary to issue, in accordance with
section 553 of title 5, United States Code, without regard to the limi-
tations of subsection (a) thereof, rules and regulations prescribing
procedures for the operation of high seas oil ports. Such rules and
regulations must include pilotage requirements, maximum vessel
drafts, designation of anchorage areas, facility maintenance require-
ments, health and safety measures, and requirements for the protec-
tion of the environment.

Senate amendment

Section 10(a) is basically the same as 203(a), except that no refer-
ence is made to section 553 of title 5, United States Code, and para-
graph (2) requires all regulations promulgated under section 10(a)
to require all oil carrying vessels using a deepwater port to comply
with regulations issued under section 4417a of the Revised Statutes,

as amended.

Conference substitute
Section 10(a) is similar to section 203(a) of the House bill and
section 10(a) (1) of the Senate amendment.

Licuts Axp Oraer WarNiNG DEVICES AND SAFETY EQuirMENT

House bill :

Section 203 (b) authorizes the Secretary to issue and enforce regula-
tions with respect to the promotion of safety of life and property in
high seas oil ports or on waters adjacent thereto.

Senate amendment
Section 10(b) is basically the same as section 203 (b) of the House
bill except that it requires the Secretary to issue such regulations.

Conference substitute
The conference substitute is identical to the Senate amendment.

ProTECTION OF NAVIGATION
House bill
Section 203(c) authorizes the Secretary to mark any component of
a high seas oil port for the protection of navigation if the licensee fails
to mark such port in accordance with existing regulations. Such section
requires the licensee to pay the cost of such marking.

Senate amendment

Section 10(c) is basically the same as section 203 (¢) of the House
bill except that it requires the Secretary to mark any component of a
port not properly marked.
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Conference substitute
Section 10(c) is the same as the Senate amendment.

Sarery Z

House bill o

Section 203(d) requires the Secretary, after consultation with the
Secretary of the Interior, the Secretary};’f Defense, and the Secretary
of State, to designate a safety zone surrounding any high seas oil port
licensed under this Act. In designating any such safety zone, every
point on and within the perimeter of any such safety zone shall lie
within two to ten nautical miles from the port reference point. Also,
such section requires the Secretary, after consultation witlg the Secre-
ta'r{l.of State, to issue rules and regulations as to permitted activity
within any such safety zone.

Senate amendment
Section 10(d) (1) is basically the same as secti
House bill except as follows: y otion 203(d) of the
(1) The Secretary must also consult with the Secretary of Com-
merce before designating a safety zone.
(2) It does not prescribe any specific limitations as to the size
of 1(:1;)3 s%fety zone.
t requires designation of a safety zone for any proposed
g;&;} Wa:gr p;:)rt *wii.thin 30 days after publication of n};t?ce gf an
ication for a license pursuant to th isi i
app 1cation pursu o the provisions of section 5(c)
COonference substitute

Section 10(d) is, with a minor cha '
amction 1 X change, the same as the Senate

REGULATIONS FOR SAFE’%Y or NavigatioNn Durineg PERIOD OF
. ONSTRUCTION
House bill

Section 203 (c) authorizes the Secretar i i

! v, after consultation with the
E’ett:izt?ry of t}lm)e gr}terloz, to g%tabéish a safety zone in a manner similar
. prescribed in section 203 (d) to be effective duri i
construction of a high seas oil pogt.) ctive during the poriod of

Senate amendment

Section 10(d) (2) is basically the same as section 203 (c) of th

i ) t e House
Eééhi%ﬁ?pt ‘no consultation with the Secretary of the Interior is
Conference substitute

_Section 10(d) (2) is basically the same assection 203 (c) of the H
bill and section 10(d) (2) of the Senate amendment. (c) of the House

INTERNATIONAL AGREEMENT
. N S
House bill

theSeé:tiont 206 11:'equirlias éhe Secretary of State, in consultation with
_Secretary, to seek effective international action i
policy of this Act. ton in support of the
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Senate amendment ‘
Section 11 is basically the same as section 206 of the House bill.

Conference substitute '
Section 11 is basically the same as section 206 of the House bill
and section 11 of the Senate amendment.

StsPENSION OR TERMINATION OF LICENSES
House bill

Section 105(a) provides that if a licensee, holding a license to con-
struct, fails to comply with any applicable provision of title I of
this Act or any applieable rule, regulation, restriction, or condition
issued or imposed by the Secretary under such title, the Attorney
General, at the Secretary’s request, may file an appropriate action 1n
the United States district court nearest to the location of the high
seas oil port to be constructed or in the district where the licensee
resides or may be found to (1) suspend operations under the license,
or (2) if such failure is knowing and continues for thirty days, after
the Secretary mails notification of such failure to the licensee, revoke
such license.

Section 209 (a) provides for similar action by the Attorney General
for failure of a licensee, holding a license to operate, to comply with
any applicable provision of title IT of this Act or any applicable rule,
regulation, restriction, or condition imposed under authority of this
Act.

Section 209(c) provides that, if a license is revoked under section
209(a), the Secretary, in lieu of requiring or permitting removal of
components of the high seas oil port, may (1) order forfeiture of the
posted bond, or if no bond exists, collect money based on assurances
given in the application for a license, (2) take custody of the port, and
(3) transfer the license to any other eligible applicant and remit the
moneys paid for the license to the former licensee.

Section 209(d) permits the Secretary, after certain conditions are
met, to reinstitute a license suspended pursuant to the provisions of
section 209 of this Act.

Senate amendment

Section 12(a) provides that failure of a licensee to comply with any
applicable provision of this Act or any applicable rule, regulation, or
condition issued or imposed by the Secretary shall be grounds for
suspension or termination of the license. If after (1) due notice to the
licensee, (2) a reasonable opportunity for corrective action by the
licensee, and (3) an appropriate administrative proceeding in accord-
ance with the provisions of section 554 of title 5, Ulnited States Code,
the Secretary determines that any such grounds exist, he may suspend
or terminate the license. Such administrative procedure is not nec-
essary if the license provides for automatic suspension or termination
upon the occurrence of a certain condition, event, or time.

Conference substitute
Section 12(a) combines, with minor changes, section 105(a) of the

House bill and the second sentence of section 12(a) of the Senate
amendment.
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The conference intended that any license shall include provisions
for automatic suspension in the event that the licensee deliberately fails
for any continuous two-year period to use the license for a purpose for
which it was granted or renewed. In addition, the license should re-
quire the licensee to make a good-faith effort to initiate construction
and proceed with operations.

IMMEDIATE SUSPENSION
House bill
Section 105(b) provides for an immediate suspension of operations

under a construction license if the Secretary feels the licensee’s action
creates a serious threat to the environment. Such section also requires
notification to the licensee of such suspension. In addition, this sec-
tion indicates that such suspension is in lieu of an action under section
105(a) of this title and shall constitute final agency action for purposes
of section 704 of title 5, United States Code.

_Section 209(b) provides for similar action by the Secretary under
title IT of this Act, except such action shall constitute final agency
action for purposes of section 706 of title 5, United States Code.

Senate amendment ,

Section 12(b) permits the Secretary, for reasons similar to those
provided under sections 105(b) and 209(b) of the House bill, to order
a licensee to cease construction or operation pending the completion
of an administrative hearing.

Conference substitute

_ Section 12(b) is the same as the Senate amendment, except that a
judicial proceeding instead of an administrative proceeding is required.

ABANDONMENT
House bill

No comparable provision.

Senate amendment

Section 12(c) provides that a rebuttable presumption of abandon-
ment exists if there is a deliberate failure on the part of a licensee for
a 2-year period to use the license for the purpose for which it was
granted. Unless rebutted, such failure will result in the revocation or
termination of the license.

Conference substitute
No comparable provision.

AvutHority To Issur aNp ENrorcE ORDERS

House bill
No comparable provision.

Senate amendment

_ Section 12(d) gives the Secretary or his delegate the authority to
issue subpenas, administer oaths, compel the attendance and testi-
mony of witnesses, order the production of certain evidence, examine
witnesses, and take depositions.




Conference substitute
No comparable provision.

RecorprEEPING AND INSPECTION
House bill
Section 207 provides that all United States officials shall be afforded
reasonable access to a high seas oil port for purposes of enforcing
laws under their jurisdiction.

Senate amendment

Section 13(a) requires each licensee to maintain records, make
veports, and provide information to the Secretary as prescribed in
regulations issued by the Secretary. Such regulations may not change
or duplicate regulations established pursuant to part I of the Inter-
state Commerce Act or any other law. )

Section 13(b) provides that any officer or employee designated by
the Secretary shall have reasonable access to the deepwater port and
any associated facility for purposes of assuring compliance with this
Act. Such section also provides that the results of any inspection must
be reported to the licensee.

Conference substitute

Section 13(a) is, with a minor technical change, the same as the
Senate amendment.

Section 13(b) combines, with minor changes, section 207 of the
House bill and the second sentence of the Senate amendment.

: Pusric Access To INFORMATION
Houge bill

Section 104 (c) (1) provides, subject to certain exceptions contained
in sections 104(c) (2) and (3), public access to copies of communica-
tions, documents, reports, or information received or sent by any
applicant. i )

Section 104(c) (2) prohibits disclosure of information which con-
cerns or relates to a trade secret except that such information (1)
shall be disclosed (A) upon request, on a confidential basis to a com-
mittee of Congress having jurisdiction over the subject matter to
which the information relates, and (B) in any judicial proceeding
under a court order formulated to preserve the confidentiality of such
information, and (2) may be disclosed (A) upon request, on a con-
fidential basis to another Federal department or agency, and (B)
after opportunity for comment in writing or discussion of the release
of the information by the party from which the information was
obtained, to the public in order to protect public health and safety.

Section 104(c)(3) indicates that nothing in section 104(c) shall
be construed to require the release of any information described by
subsection (b) of section 552 of title 5. United States Code, or which
is otherwise exempted by law from disclosure to the public.

Senate amendment )

Section 14 is basically the same as section 104(c) of the House bill,
except that disclosure to any committee of Congress and to any person
for-a judicial proceeding is at the discretion of the Secretary.
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Conference substitute

Section 14 is basically the same as section 104 (c) of the House bill
and section 14 of the Senate amendment, except that disclosure of in-
formation concerning contracts referred to in section 5(¢)(2)(B) of
the conference substitute is prohibited.

CriMmINaL VIOLATIONS
House bill
Section 208(b) provides that any person who willfully and know-
ingly violates any provision of this title, or any rule or regulation
issued pursuant to section 203, shall be punished by a fine of not more
than $25,000 for each day during which such violation occurs.

Senate amendment
Section 15(a) is similar to section 208(b) of the House bill except
as follows:

(1) Section 15(a) provides a sanction for any willful violation
of any provision of this Act or any order or regulation issued
pursuant thereto. ‘

(2) Such section provides a term of imprisonment for any
willful violation.

Conference substitute
The conference substitute is the same as the Senate amendment.

Crvir PenavTies
House bill

Section 208(a) provides that any person who violates any provision
of this title or any rule or regulation issued pursuant to section 203
thereof shall be liable for a civil penalty of $10,000 for each day during
which the violation continues. A fter notice and opportunity for a hear-
ing, the Secretary shall assess the penalty. If the penalty is not paid,
the Secretary may request the Attorney General to commence an action
for collection of the penalty.

Section 208(c¢) provides that any vessel, other than a public vessel
engaged in noncommercial activity, used in a violation of the provi-
sions of this title or regulations issued under section 208 thereof, shall
be liable in rem for any civil penalty assessed or criminal fine imposed
unless it cannot be shown that one or more of the owners, or bare-boat
charterers, was at the time of the violation a consenting party or privy
to such violation.

Senate amendment

Section 15(b) (1) provides that whenever any person is in violation
of any provision of this Act or any requirement prescribed in any rule,
regulation, order, license, or condition thereof, the Secretary shall issue
an order requiring compliance with such provision or requirement or
he shall bring a civil action against such person.

Section 15(b)(2) states that the period for compliance with any
order issued pursuant to section 15(b) (1) shall exceed thirty days.

Section 15(b) (3) authorizes the Secretary to commence a civil action
for appropriate relief, including injunctive relief or a civil penalty not
to exceed $25,000 per day, for any violation for which he can issue a
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compliance order under section 15(b)(1). This section also grants
)urisdiction to the district court of the United States for the district
1in which the defendant resides or is located to hear and determine such
action.

Conference substitute

Sections 15(b) (1) and (2) are the same as the Senate amendment.

Section 15(b) (3) is similar to the Senate amendment, except that
the Attorney General, at the request of the Secretary, commences a
civil action for appropriate relief.
b 1?ection 15(d) is basically the same as section 208(c) of the House

ill.
Sreeciric EqQuitasLe RELIEF

House bill

No comparable provision.

Senate amendment

Section 15(c) permits the Attorney General or the Secretary to
bring an action in an appropriate district court of the United States
for equitable relief to redress a violation of any provision of this
Act, any regulation issued under this Act, or any license condition.

Conference substitute

Section 15 (c(%r is the same as the Senate amendment, except that only
the Attorney General may bring an action under this section, and he
must do so at the request of the Secretary.

Crrizen Civin AcTION
House bill

No comparable provision.

Senate amendment

Section 16(a) permits, except as provided in section 16(b), any
person to commence a civil action for equitable relief on his own be-
half against (1) any person, including the United States or any other
instrumentality or agency, alleged to be in violation of any provision
of this Act or any condition of a license issued pursuant to this Act,
or (2) against the Secretary for failure to perform any nondiscretion-
ary function. Any such action against the Secretary must be brought
in the district court for the District of Columbia or the district of the
appropriate adjacent coastal State.

In addition, section 16(a) gives the district courts of the United
States jurisdiction in actions brought pursuant to the provisions of
such section without regard to the amount in controversy or the
citizenship of the parties to the action.

Section 16(b) prohibits any action being commenced under section
16(a) (1) within 60 days after the plaintiff has given notice to the
Secretary and the alleged violator or if the Secretary or Attorney
General has commenced and is diligently prosecuting an action with
respect to such matters. However, in the latter situation, any person
may intervene as a matter of right.

Section 16(b) (2) prohibits any action being commenced under sec-
tion 16(a) (2) within 60 days after the plaintiff has notified the Sec-
retary of such action.
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Section 16(c) gives the Secretary or Attorney General the right to
intervene in any action brought under the provisions of section 16(a).

Section 16(d) gives the court, in issuing a final order in any action
brought under section 16(a), the authority to award costs of litiga-
tion, including attorney and expert witness fees.

Section16(e) indicates that section 16 does not restrict any other
available remedy.

Conference substitute

The conference substitute is, with minor technical changes, identical
to the Senate amendment.

JupiciaL Review

House bill

Section 104(f) (3) provides for judicial review of the Secretary’s
decision to grant or deny a construction license in accordance with sec-
tions 701 through 706 of title 5, United States Code. This section also
defines who can be considered to be a person who has been aggrieved
by agency action.
Senate amendment

Section 17 permits any person suffering legal wrong or adversely
affected or aggrieved by the Secretary’s decision to issue, transfer,
modify, renew, suspend, or revoke a license to, within 60 days after
such decision, seek review of such decision in the United States Court
of Appeals for the circuit within which the nearest adjacent coastal
State is located.

Conference substitute

Section 17 combines, with minor conforming changes, the second
sentence of section 104 (f) (8) of the House bill and section 17 of the
Senate amendment.

ProHiBITION AcaiNsT Discaarcge oF OiL AND NATURAL Gas

House bill
No comparable provision.

Senate amendment

Section 18(a) (1) prohibits the discharge of oil or natural gas into
the marine environment from a vessel within a safety zone, a vessel
which has received oil or natural gas from another vessel at a deep-
water port, or a deepwater port.

Section 18(a) (2) requires the Secretary to assess a civil penalty of
not more than $10,000 against any owner or operator of a vessel or
the licensee of any deepwater port each time such owner or operator
of a vessel or such licensee violates any provision of section 18(a) (1).
Section 18(a)(2) also allows the Secretary of the Treasury, at the
request of the Secretary, to withhold the clearance required by section
4197 of the Revised Statutes of the United States, as amended (46
U.S.C. 91), of any vessel the owner or operator of which is subject to
the foregoing penalty. However, clearance can be obtained by the
filing of a bond or other surety. '




Conference substitute
Except for the deletion of all references to natural gas, section 18
(a) is the same as the Senate amendment.

RepPORTING ANY D1scHARGE OF OIL Or NATURAL (GaAs

House bill
No comparable provision.

Senate amendment

Section 18(b) subjects any individual in charge of a vessel or deep-
water port who fails to notify the Secretary as soon as he has knowl-
edge of a discharge of oil or natural gas to a fine of not more than
£10,000 or imprisonment for one year, or both.

Conference substitute

Except for the deletion of a reference to natural gas, section 18(b)
is the same as the Senate amendment. In addition, the conferees agree
to delete the words “by the Secretary” so that civil penalties would
be assessed by courts, not the Secretary.

ProvisioNs ¥orR THE CLEANUP OF DISCHARGES

House bill
No comparable provision.

Senate amendment

Section 18{c) (1) provides that, whenever any oil or natural gas
is discharged within a safety zone from a vessel which has received
oil or natural gas from another vessel at a deepwater port or from a
deepwater port, the Secretary shall accomplish the removal of such
oil or natural gas, unless the owner or operator of the vessel or licensee
of the deepwater port responsible for the discharge will expeditiously
and properly remove such discharge. '

Section 18(c)(2) requires that any cleanup procedures be done
in accordance with the National Contingency Plan established by the
Federal Water Pollution Control Act, as amended.

Section 18(c) (3) allows the Secretary, if he is to accomplish the
cleanup, to draw upon money within the Deepwater Port Liability
Fund established in section 18(f) to pay for the cleanup costs in-
curred.

Conference substitute

Except for the deletion of all references to natural gas, section
18(c) is the same as the Senate amendment.

LiaBiLity oF VEsseL OwNERs AND OPERATORS For DiscrareiNg O1L or
NatoraL Gas
House bill

No comparable provision.
Senate amendment

Section 18(d) indicates that, except as provided in section 18(g),
the owner and operator of a vessel shall be jointly and severally lia-
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ble, without regard to fault, for cleanup costs and damages for the
discharge of oil or natural gas (1) in a safety zone, or (2) after leav-
Ing a deepwater port at which it received such oil or natural gas from
another vessel not to exceed$150 per gross ton (weight of the vessel)
or $20,000,000, whichever is less. However, such monetary limitation
shall not apply if the discharge resulted from gross negligence or
willful misconduct.

Conference substitute

Except for the deletion of all references to natural gas and for a
minor technical change, section 18(d) is the same as the Senate
amendment,

LiaBiLity oF A LICENSEE FOR DISCHARGING O1L or NaTuraL Gas

House bill
No comparable provision.
Senate amendment

Section 18(e) indicates that, except as provided in section 18(g),
the licensee of a deepwater port shall be liable, without regard to fault,
for cleanup costs and damages for a discharge of oil or natural gas
from the deepwater port or from a vessel moored to such deepwater
port. Such liability shall not exceed $100.000,000 unless willful mis-
conduct or gross negligence can be attributed to the licensee.

Conference substitute

The conference substitute is the same as the Senate amendment,
except that the reference to natural gas is deleted and the liability
figure is reduced to $50,000,000.

EstaBLisamMeENT oF Liasmwrry Foxp
House bill

Section 211(d) establishes the High Seas Qil Port Liability Fund
(hereinafter referred to in any reference to the House bill as the
“Fund”) to be administered by the Secretary.

Section 211(a) states that the Fund shall be liable for damages
(excluding cleanup costs) to property within the territorial jurisdic-
tion of the United States sustained as a result of operations and activ-
ities related to a high seas oil port.

Section 211(c) limits the liability of the Fund to $100,000,000 for
all claims arising out of one incident with a proportionate reduction
in each allowed claim if the total amount allowed exceeds $100,000,000.

Section 211(e) requires each licensee to collect from the owner of
any oil offloaded at the high seas oil port a fee of 2 cents per barrel
and deliver it to the Fund. This section also states that administrative
costs are to be paid from the Fund, and any excess sums are to be in-
vested prudently in income-producing securities with any income from
the securities being added to the principal of the Fund. Further, ex-
penditures can be made from the Fund only after appropriation in an
appropriation bill.

Section 211 (f) indicates that liability under section 211 ceases with
respect to oil offloaded at a high seas oil port when such oil has been
removed from the onshore facilities of such high seas oil port.
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Section 211(i) permits the Fund to borrow the money needed to
satisfy a claim made pursuant to the provisions of this section from
any commercial credit source at the lowest rate of interest.

Section 211(j) authorizes an appropriation not to exceed $100,000,-
000 to carry out the provisions of section 211 with any appropriated
sums remaining available until expended.

Senate amendment

Section 18(f) (1) establishes a Deepwater Port Tiability Fund
(hereinafter referred to in any reference to the Senate amendment
as the “Fund®) to be administered by the Secretary.

Section 18(f) (2) makes the Fund liable, without regard to fault,
for all cleanup costs and damages in excess of those compensated for
pursuant to sections 18 (d) and (e). ]

Section 18(f) (3) provides, with two exceptions, that each licensee
collect from the owner of any oil or natural gas loaded or unloaded at
the deepwater port 2 cents per barrel or in the case of liquified natural
gas, its metric volume equivalent, and deliver the collections to the
Tund. Such fee collection shall terminate when the Fund reaches
$100,000,000, unless there are adjudicated claims vet nnsatisfied. and
chall resume when the Fund is below $100,000,000. Also, the Fund has
the authority to borrow money from the Treasury to pay unsatisfied
claims. In addition, cost of administration can be paid from the Fund
only after appropriation in an appropriation bill. Further, all excess
sums are to be invested in income-producing securities issued by the
United States with the income derived from such securities being ap-
plied to the principal.

Conference substitute

Except for the deletion of all references to patural gas and for
minor technical changes, section 18(f) is the same as the Senate
amendment.

House bill

Section 211(b) provides that the Fund shall not be Lable if it can
prove that the damages in question were caused (1) by an act of
war, or (2) by the negligence of the claimant.

Senate amendment ,

Section 18(g) indicates liability shall not be imposed on a vessel
owner or operator or on a deepwater port licensee pursuant to section
18(d) or (e) if such individual can show the discharge of oil or
natural gas was caused solely by (1) an act of war, (2) negligence of
the Federal Government in establishing and maintaining navigation
aids, or (3) by the negligence of the claimant, with respect to his claim.
In addition. the Fund shall not be liable if it can show that the dam-
ages were caused solely by the negligence of the claimant.

DereENsEs TO LIABILITY

Conference substitute
The conference substitute is the same as the Senate amendment.
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) SusrocaTioN AND OTHER RicHTS
House bill ‘

Section 211(g) (1) provides that when the Fund is liable under
section 211 for damages caused by the unseaworthiness of the vessel,
or by the negligence of the owner or operator of such vessel or the
licensee, it shall be subrogated under applicable State and Federal
laws to the rights of any person entitled to recover under such laws.
In addition, any affiliate of any owner, operator, or licensee shall be
liable to the Fund if the respective owner, operator, or licensee can-
not satisfy a claim by the Fund that is allowed.

Section 211(g) (2) provides that if the Fund is liable for claims
under section 211 to any person having a claim under any interna-
tional agreement to which the United States is a party it shall be
subrogated to the rights of recovery of such person.

Senate amendment

_ Section 18(h) (1) indicates that a vessel owner or operator on whom
liability has been imposed under the provisions of section 18(d) shall,
if the discharge was the result of the negligence of the licensee, be
ix::l;r?sgated to the rights of any person entitled to recovery against such

nsee,

Section 18(h% (2) is basically the reverse of section 18(h) (1

Section 18(h) (3) states that payment of any claim purgue)ugt {o the
provisions of section 18(f) (2) shall be subject to the Fund being sub-
rogated to the rights of the claimant to recover from any other person.

Section 18(h) (5) permits reimbursement for the cléanup cost to the
owner or o§erator of a vessel or the licensee of a deepwater port for
removing discharged oil or natural gas in accordance with section
18(c) (1) if such owner, operator, or licensee can show that the dis-
charge was caused solely by (1) an act of war, or (2) negligence on
the part of the Federal Government in establishing and maintaining
aids to navigation, ,

Conference substitute

Except for the deletion of all references to natural gas, section
18(h) 1s the same as the Senate amendment. 8

) Crass axp Trustee AcrioN
House bill

No comparable provision.
Senate amendment

Section 18(i) (1) permits the Attorney General to sue on behalf of
any damaged group of citizens who may be entitled to compensation
pursuant to the provisions of section 18. If the Attorney General fails
to act within 90 days of the discharge of oil or natural gas which gives
rise to the claim for compensation, any member of such group may
maintain a class action to recover for such group.

Section 18(i) (2) states that, when the number of members of a
class seeking relief under section 18 exceeds 1,000, the publication of
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notice of the action in the Federal Register and in local newspapers
satisfies the requirements of rule 23(c)(2) of the Federal Rules of
Civil Procedure.

Section 18(i) (3) allows the Secretary to act as trustee of the natural
resources of the marine environment to recover for damages to such
resources in accordance with section 18.

Conference substitute
Except for the deletion of a reference to natural gas, section 18(1)
is the same as the Senate amendment.

Awarp Process FoR Costs AND DAMAGES

House bill
No comparable provision.

Senate amendment

Section 18(j) requires the Secretary to establish, by regulation, pro-
cedures for the filing and payment of claims for cleanup costs and
damages pursuant to the provisions of this Act. Such section also in-
dicates that no claims for such costs or damages may be filed more
than 8 years after the occurrence giving rise to such claim. Further,
any appeal from a decision of the Secretary under section 18 must be
filed within 80 days after such decision in the United States Court of
Appeals for the circuit within which the nearest adjacent coastal
State is located.

Conference substitute oo
The conference substitute is the same as the Senate amendment.

PregMpTION
House bill
Section 211(h) states that section 211 shall not (1) preempt the
field of liability without regard to fault or preclude any State from
imposing any additional requirements, or (2) affect the applications
of the Federal Water Pollution Control Act.

Senate amendment

Section 18(k) (1) states that section 18 shall not preempt the field
of liability or preclude any State from imposing additional require-
ments or liability for any discharge of oil or natural gas from a
deepwater port or a vessel within any safety zone.

Section 18 (k) (2) precludes recovering more than once for the same
damages arising from the discharge of oil or natural gas.

Conference substitute
Except for the deletion of a reference to natural gas and a minor
conforming change, section 18(k) is the same as’ the Senate

amendment.
FinanciAL RESPONSIBILITY

House bill
No comparable provision.
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Senate amendment

Section 18(1) indicates that the Secretary must require that any
owner or operator of a vessel using any deepwater port, or the licensee
of a deepwater port, carry insurance or otherwise be able to meet any
liabilities imposed by this section.

Conference substitute
-The conference substitute is identical to the Senate amendment.

DEFINITIONS APPLICABLE TO THE SECTION ON Liasruity
House bill
Section 211 defines the following terms: affiliate, licensee, and
entity.
Senate amendment

_Section 18(m) defines the following terms: cleanup costs, damages,
discharge, and owner or operator.

Conference substitute

Section 18(m) is, except for the removal of all references to natural
gas, the same as the Senate amendment.

O SeiLt Liasinity StupY
House bill

‘No comparable provision.
Senate amendment

Section 18(n) (1) authorizes and directs the Attorney General, in
cooperation with various governmental bodies, to study methods and
procedures for implementing a uniform law providing liability for
cleanup costs and damages from oil spills from Outer Continental
Shelf operations, deepwater ports, vessels, and other ocean-related
sources. :

Section 18(n) (2) requires the Attorney General to report the results
of this study together with any legislative recommendation to the
Congress within 6 months after the date of enactment of this Act.

Conference substitute
The conference substitute is identical to the Senate amendment.

) AUTHORITY FOR RESEARCH ACTIVITIES
House bill

Section 210(a) authorizes the Secretary to engage in research,
studies, experiments, and demonstrations with respect to the removal
from waters of oil spilled incident to high seas oil port operations and
the prevention and control of such spills and to publish the results of
such activities. ‘

Section 210(b) authorizes the Secretary, in carrying out section 210,
to enter into contracts with, or make grants to, public or private agen-
cies and organizations and individuals.




Senate amendment

No comparable provision.
Conference substitute

No comparable provision.

RevaTioxsuir o OTHER Laws
House bill
Section 204 (a) states that high seas oil ports licensed under this Act
are not islands and do not have territorial seas of their own. Also,
except as specifically provided in section 204, the Constitution, laws,
and treaties of the United States shall apply to such high seas oil ports.

Senate amendment

Section 19(a) (1) states that the Constitution. laws. and treaties of
the United States shall apply to a deepwater port in the same manner
as if such port were in the navigable waters of the United States.

Section 19(a) (2) states that, except as otherwise provided in this
Act, nothing in this Act shall alter the responsibilities and authorities
of a State or the United States within the territorial seas of the United
States.

Conference substitute ,

Section 19(a) (1) is the same as the Senate amendment except as
follows:
(1) The phrase “an area of exclusive Federal jurisdiction lo-

cated within a State” replaces the phrase “located in the navi-

gable waters of the United States”.

(2) That part of section 204 (a) of the House bill which refers
to the status of deepwater ports is included in the conference
substitute. - : ’

Section 19(a) (2) is the same as the Senate amendment.

RevaTionsuipr To StaTE Laws

House bill _ ’

Section 204(b) indicates that State taxation laws shall not apply
to any high seas oil port or component thereof located outside the tax
jurisdiction of the State. Such section also indicates that, except as pre-
empted by Federal laws and regulations, the civil and criminal laws
of the State nearest the high seas oil port are declared to be the law
of the United States for such high seas oil port.

Senate amendment

Section 19(b) is basically the same as section 204(b) of the House
bill except that section 19(b) makes no reference to the inapplicability
of State tax laws, :

Conference substitute ,

Section 19(b) indicates that, except as preempted by Federal laws
and regulations, the laws of the nearest adjacent coastal State shall
apply as Federal law to any deepwater port licensed pursuant to this
Act. In addition, this section states that such laws and regulations
shall be administered and enforced by the appropriate officers and
courts of the United States.
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Foreiex CrTizEns AND VESSELS

House bill

Section 205 provides that, except where force majeure is involved,
a licensee of a high seas oil port may not permit a vessel registered
in or flying the flag of a foreign state to utilize such port unless (1)
the forelgr_l-ﬂagﬁstate involved has agreed to recognize the jurisdiction
of the United States over the vessel and its personnel in accordance
with the provisions of this Act, and (2) the vessel owner, or bareboat
charterer, has designated an agent within the United States for serv-
ice of process in the case of any claim or legal proceeding arising from
thetactlwtles of the vessel while such vessel is at the high seas oil
port.
Senate amendment

Section 19(c) is basically the same as section 205 of the House bill
except that the area of jurisdiction of the United States and the area
for which an agent is designated for service of process is the safety
zone around the deep water port.
Conference substitute

The conference substitute. is the same as the Senate amendment.

Custom L
House bill e

Section 204 (i) states that the custom laws of the United States
shall not apply to any high seas oil port licensed under this Act. How-
ever, all foreign articles to be used in the construction of the high
(si?lzs'eml pgrt;.and C(l)lr_n onentlsd t{)xereof shall be subject to all applicable
duties and taxes which would be imposed b ! i
importation into the United States. P upon, or by reason o, their

Senate amendment
bﬂ?ectlon 19(d) is basically the same as section 204 (i) of the House

Conference substitute
Section 19(d) is identical to the Senate amendment.

Jurispicrion oF District Courts oF THE UNITED STATES

House bill
No comparable provision.
Senate amendment

. Section 19(e) gives the district courts of the United States original
jurisdiction of cases or controversies arising out of or in connection
with the construction and operation of deepwater ports.

Conference substitute
The conference substitute isthe same as the Senate amendment.
- CONFORMING AMENDMENT
House bill
No comparable provision.
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Senate amendment ,
Section 19(f) amends section 4(a)(2) of the Act of August 7,

1953 (67 Stat. 462).

Conference substitute . ‘ .
T{m conference substitute is, with a minor technical change, the

same as the Senate amendment.

AxNUaL REPORT BY SECRETARY TO CONGRESS'
House bill -
No comparable provision.

Senate amendment

Section 20 requires the Secretary, within 6 months after tth.ete;nd ﬁ
each fiscal year, to report to the Congress on the adnnﬁu?s ra toril o
the Deepwater Port Act during such fiscal year. Each such report s hal
include a financial statement, a summary of management,_sx}perlvis n,
and enforcement activities, and recommendations for addltllonaf teglsf
lative authority necessary to improve the management and sa e1 y ;)1 f
deepwater port development and for resolution of jurisdictional co

flicts or ambiguities.

Conference substitute ‘ N

The conference substitute is basically the same as the Senate amfen 0
ment, except that it does not specifically require a detailing of a
moneys received and expended.

PIPELINE SAFETY ANXD (OPERATION
House bill
No comparable provision.

Senate amendment o ", in coopera
tion 21 requires the Secretary of Transportation, a-
tioiecwith the Sgcretary of the Interior, to (1) establish and enforce
standards and regulations as may be necessary to assure safety 1n
the construction and operation of oil pipelines on the Outer Co}rll-
tinental Shelf, (2) report to the Congress within 60 days after the
date of enactment of this Act on appropriations and stafling peede(}
to monitor pipelines on Federal lands and the Quter Contlr}entzll
Shelf to assure all standards are met, and (3) review all applicable
laws and regulations relating to the construction, maitenance, and
operation of such pipelines and to report to the Congress thereon
within 6 months after the date of enactment of this Act on admin-
istrative changes needed and recommendations for new legislation.

Conference substitute ' ' .
Except for minor technical changes, section 21 is the same as the
Senate amendment.

NEecotiaTions Wit Canxapa AND MEXICO

House bill
No comparable provision.
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Senate amendment

Section 22 authorizes and requests the President of the United
States to negotiate with the Governments of (anada and Mexico to
determine (1) the need for intergovernmental understandings, agree-
ments, or treaties to protect the interest of the peoples of the three
countries in the construction and operation of deepwater ports, and
(2) the desirability of undertaking joint studies and investigations to
insure protection of the environment and eliminate any legal uncer-
tainties. Also, this section requires the President to report to the Con-
gress the results of such negotiations together with his recommenda-
tions for further action.
Conference substitute

Except for minor technical changes, section 22 is the same as the
Senate amendment.

House bill

No comparable provision.
Senate amendment

Section 23 is a severability provision.
Conference substitute

No comparable provision.

SEVERABILITY

Pusric Law 93-153
House bill
Section 3(a) of the House bill defines the term “high seas oil port”.
in part, to mean any complex, operated as a means for the unloading
and further handling of petroleum or petroleum products for trans-
shipment to the United States.

Senate amendment

Section 3(10) of the Senate amendment defines the term “deepwater
port”, in part, to mean any fixed or floating manmade structure located
beyond the territorial sea off the coast of the United States which is
used as a port or terminal for the loading or unloading and further
handling of oil for transportation to any State.

Conference substitute

As a result of the adoption of section 3(10) of the Senate amend-
ment, section 23 of the conference substitute permits the shipment of
oil from Alaska to foreign ports pursuant to section 28(u) of the

Mineral Leasing Act of 1920, as amended by Public Law 93-153.
through the use of a deepwater port.

GENERAL PROCEDURES
House bill

No comparable provision.
Senate amendment

Section 12(d) of the Senate amendment gives the Secretary or his
delegate the authority to issue and enforce orders during proceedings !
brought under this Act. Such authority includes, in part, authority to "
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issue subpenas, administer oaths, and compel the attendance and testi-
mony of witnesses.

(‘onference substitute

Section 24 of the conference substitute is the same as section 12(d)
of the Senate amendment.

CerrirFicatioNn or CoMPLETION oF CONSTRUCTION

House bill

Section 106(a) requires that upon completion of construction of a
high seas oil port the licensee notify the Secretary of such completion.
At such time, the Secretary shall cause an inspection to be performed
to assure the construction has been completed in accordance with the
license, and if necessary. the Secretary shall require corrective
measures to be taken.

Section 106(b) permits the licensee to invoke the inspection proce-
dure prescribed in section 106(a) at the end of each designated phase
of construction if his license authorizes construction in designated
places.

Senate amendment
No comparable provision.

Conference substitute
No comparable provision.

A UTHORIZATION FOR APPROPRIATIONS

House bill

Section 212(a) authorizes to be appropriated for fiseal year 1976
and for each of the three succeeding fiscal year sums, not exceeding
$2,500,000, for the administration of title IT of this Act (other than
section 210), and for succeeding fiscal years only such sums as may be
specifically authorized by law.

Section 212(b) authorizes to be appropriated $10,000,000 for each
of the fiscal years 1975, 1976, and 1977, to carry out the purposes of
section 210 of this title.

Senate amendment

Section 24 authorizes to be appropriated for administration of this
Act not to exceed $1,000,000 for each of the fiscal years ending June 30,
1975,1976, and 1977.
Conference substitute

Section 25 is the same as section 24 of the Senate amendment, except
that the monetary figure for each of the fiscal years is $2,500,000.

NavicaBrL.e WATERS OF THE UNITED STATES
House bill

Section 104(c) lists several statutory provisions for the purposes of
which high seas oil ports, licensed under this Act, shall be deemed to be
located within the navigable waters of the United States.

Senate amendment
No comparable provision.

Conference substitute
No comparable provision.

Porr or Prace-WriTHIN TitE UNITED STATES
House bill

Section 204(d) lists several statutory provisions for the purposes
of which high seas oil ports, licensed under this Act, shall be deemed to
be ports or places within the United States.

Senate amendment
No comparable provision.

Conference substitute
No comparable provision.

COMPENSATION FOR INJURY
House bill :

Section 204 (f) provides that with respect to the disability or death
of an employee resulting from an injury oceurring in connection with
the construction, maintenance, or operation of a high seas oil port com-
pensation shall be payable under the provisions of the Longshoremen’s
and Harbor Workers’ Compensation Act (44 Stat. 1424), as amended
(33 U.S.C. 901-950). In addition, for the purposes of applying such
Act to high seas oil ports section 204(f) limits the term “employee”,
defines certain activities to be “maritime employment”, and indicates
that high seas oil ports shall be deemed to be located in the navigable
waters of the United States.

Senate amendment

No comparable provision.

Conference substitute
No comparable provision.

LaBor Dispures
House bill

Section 204(g) indicates that, for purposes of the National Labor
Relations Act (61 Stat. 136), as amended (29 U.S.C. 151-168), any un-
fair labor practices, as defined in such Act, occurring upon a high seas
oil port shall be deemed to have occurred within the nearest judicial
district located in the coastal State nearest to the location of such
high seas oil port.

Senate amendment

No comparable provision.
Conference substitute

No comparable provision.

Special, MARITIME AND TERRITORIAI, JURISDICTION

House bill

Section 204(h) states that for purposes of section 7 of title 18,
United States Code, high seas oil ports, licensed under this Act, shall
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be deemed to be within the special maritime and territorial jurisdic-
tion of the United States.

Senate amendment
No comparable provision.

Conference substitute
No comparable provision.

TiTLE
House bill
Is an amendment to the Act of October 27, 1965, relating to public
works on rivers and harbors to provide for construction and operation
of certain port facilities.

Senate amendment

Is an Act to regulate commerce, promote efficiency in transportation,
and protect the environment, by establishing procedures for the loca-
tion, construction, and operation of deepwater ports off the coasts of
the United States.

Conference substitute
The conference substitute is the same as the Senate amendment.
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93p CoNGRESS HOUSE OF REPRESENTATIVES Report
1st Session No. 93-692

HIGH SEAS OIL PORT ACT &

December 3, 1973.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mrs. SuLLivaN, from the Committee on Merchant Marine and
Fisheries, submitted the following

REPORT

[To accompany H.R. 5898]

The Committee on Merchant Marine and Fisheries, to whom was
referred the bill (H.R. 5898) to amend the Merchant Marine Act, 1936,
to provide authority to the Secretary of Commerce to issue permits
to construct, operate, and maintain certain offshore port and terminal
facilities, having considered the same, reports favorably thereon with
amendments and recommends that the bill as amended do pass.

The amendments are as follows:

Strike out all after the enacting clause and insert the following:

That this Act may be cited as the “High Seas Oil Port Act”.
DECLARATION OF POLICY

SEc. 2. (a) Finpines.—The Congress finds—

(1) that the Nation’s energy requirements will continue to increase for
the foreseeable future and that.energy demands will increasingly exceed
available domestic sources of energy supply;

(2) that technological, economic, and environmental factors which will
directly affect other potential sources of energy supply may dictate that
the increased energy demand be met, for at least the near future, largely
by the utilization of oil as the source of energy supply and that a substan-
tial part of the needed oil must be imported from foreign sources ;

(3) that the economic use of resources, the necessity for improving the
national balance-of-payments position, the interest in transportation effi-
ciency, and the maintenance of a competitive position in world trade demand
the utilization of increasingly larger vessels to transport the needed quan-
tities of foreign oil;

(4) that the physical limitations of present ports and port facilities in
the United States render them incapable of accommodating the large
tankers that will be needed, and that it is not feasible, either economically
or environmentally, to deepen the port waters and expand the port facilities
to the extent required for the needed accommodation ;

(5) that, as an alternative solution, the use of smaller tankers which can
be accommodated in the port areas of the United States would result in
substantially increased port congestion and would constitute a massive

(1)
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threat, from environmental and safeiy viewpoints, from the inecreased
vessel traffic and the expanded oil transfer activities;

(6) that the construction of a sufficient number of high seas oil ports,
located In areas where existing water depths will permit the secommoda-
tion of the deep draft vessels needed, will be both economically advanta-
geous and environmentally sound;

(7) that the licensing of such ports as to location, construction standards,
and operational regulations is a matter primarily of national inferest, and
that the shoreside impact of such ports is a matter of both national and
local interest; and

(8) that the construction and operation of high seas oil ports, in accord-
ance with the provisions of this Act, in waters superjacent to the Con-
tinental Shelf of the United States would be a reasonable use of the high
seas and would be consistent with recognized principles of international
law.

(b) Purroses—The Congress declares that the purposes of this Act are—

(1) to authorize the Secretary of the Interior to grant to eligible appli-
cants licenses for the construction of high seas oil ports;

. (2} to authorize the Secretary of the Department in which the Coast
Guard is operating to issue necessary and reasonablé regulations for the
operation of high seas ports; ’

(3) to minimize any adverse impact on the marine environment which
may result from the construction or operation of high seas oil ports; and

(4) to insure that all reasonable precautions are taken to proteet the
national interests of the United States in the construction and operation of
high seas oil ports and to protect the national and loeal interests involved in
the impact of such construction and operation on adjacent coastal States.

DEFINITIONS

Sec. 3. For the purposes of this Act— .

(a) “High seas oil port” or “oil port” means any complex, consisting of a
permanently sited structure or structures, located in, or subjacent to, the off-
shore coastal waters of the United States, operated as a meang for the.unload-
ing and further handling of petrolenm or petroleum products for transshipment
to the United States. The term includes all necessary components, such as vessel
mooring, facilities, storage facilities, cargo hose systems, pumping stations, op-
erational platforms, pipelines, and their associated equipment and appurte-
nances. The term also ineludes any pipeline segment, lying in or subjacent to
the territorial sea of the United States, designed to comnect a component of
the oil port to facilities located landward of the base line from which the
territorial sea is measured. In a geographical sense, a high seas oil port shall con-
sist of a cirenlar zone, the center of which is the port reference point, and
th.e; diameter of which is not less than two, and not more than four nautical
miles. : ’

(b) “Offishore coastal waters of the United States” means the high seas, out-
side the territorial sea, superjacent to the Continental Shelf of the United States,
as the latter term is delineated by the provisions of article 1 of the Convention
on the Continental Shelf (25 U.S.T, 471 ; TIAS 5578).

(c) “United States” or “State” includes the several States, the District of
Columbia, the territories and possessions of the United States, and the Common-
wegalth of Puerto Rico.

(d) “Coastal State” means any State in, or bordering on, the Atlantic, Pacifie,
or Arctic Ocean, or Gulf of Mexico, -

{e) “Adjacent coastal State” means, as to the high seas oil port (either existing
or proposed), a coastal State any point of which lies within ten miles of the
high seas oil port, including any component thereof,

(f) “Port reference point” means a point designated by the Secretary of the
Interior and defined by coordinates of latitude and longitude as nearly as possible
at the center of activity of a high seas oil port.

(g) “Person” includes private individuals, associations, corporations, or other
entities, and any officer, employee, agent, department, agency, or instrumentality
of the Federal Government, or any State or local unit of government, or of ani'
fo:;eign %wernment, ’

h) “Eligible applicant” means any citizen, or group of citizens, of th
States, any State, or any private, publie, or municipal; corporatio’n, or (ﬁtkglx]'izg
tity, created pursuant to the laws of the United States or of any State.

v WW;WM
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(i) “Marine environment” means the offshore coastal waters of the United
States; the coastal waters of a State, containing a measurable guantity or per-
centage of seawater, including, but not limited to, bays, sounds, lagoons, bayous,
salt ponds and estuaries; the living and nonliving resources of all such waters;
and the economic, recreational, and esthetic values of those waters and their
resources. .

ACTIVITIES PROHIBITED

S8ro. 4. (a) Except as specifically authorized by the laws of the United States
(including the provisions of this Act), or pursuant to an authorized Federal pro-
gram, no person may construect, maintain, or operate a high seas oil port or any
other fixed struecture in the offshore coastal waters of the United States,

{L) Except in cases where the Secretary of the Interior otherwise by rule pro-
vides, a high seas oil port, licensed pursuant to the provisions of this Act, may not
be utilized— )

{1) for the unleoading of commodities or materinls transported from the
TUnited States,. other than materials to be used in the construction, main-
tenance, or operation of the high seas oil port, or to be used as ship supplies,
including bunkering, for vessels utilizing the high seas oil port,

(2) for the transshipment of commodities or materials, to the United
States, other than petroleum or petroleum produets, )

(3) for the transshipment of petroleum or petroleum products, destined
for locations outside the United 'States, ;

(4) for the transportation of minerals, including oil and gas, which have
been extracted from the subsoil or seabed of the Continental Shelf of the
United States, in the coastal area in which the high seas oil port is located,
nor :

(5) by carriers of petroleum or petroleum products, unless such carriers
are equipped with collision avoidance radar systems which meet or exceed
such systems as are required by the United States Maritime Administration
of vessels built with the assistance of United States Government subsidies.

Trrie I--CoxsTrRucTioN oF Hicn Spas OiL Porrs

DEFINITION

SEc. 101. For the purposes of this title, the term Secretary” means, except
where its usage specifically indicates otherwise, the Secretary of the Interior.

LICENSE TO CONSTRUCT

SEc. 102. (a) GENERAL—Pursuant to the provisions of this title, the Secretary
may issue to any eligible applicant a license to construct a high seas oil port,
if the Secretary, after consultation with other appropriate Federal agencies and
departments, first determines— : o

{1) that the applicant is financially responsible and has demonstrated
the ability to comply with applicable laws, regulations, and license
conditions; o . - . . .

{2) that operations under the license will not adversely affect competition
or result in restraint of trade; : - .

{3) that the construction and operation of the high seas oil port will not
pose an unreasongable threat to the integrity of the marine environment in
which it is to be located, and that all reasonable precautions will be taken
to minimize any adverse impact, actual or potential. on the marine environ-
ment, including the marine environment of any adjacent coastal ‘State;

{4) that the high seas oil port will not unreasonably interfere with
international navigation or other reasonable uses of the high seas, a8 defined
by any treaty or convention to which the United States is signatory, or
by customary international law; - R ; :

(5) that the issuance of a license does not conflict otherwise with the
international obligations of the United States; ‘ ‘ o

(8) that the issuance of a license will not be contrary to thé national

_ security interests of the United States; .

(7) that the location of a high seas oil port in the area for which the
license is issued is in the national interest and sill meet national needs, or
_regional needs, or both; and s ‘

(8) the economic effects of the construction and operation of a high seas
oil port on existing nearby ports. o o
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(b) TesM oF LICENSE—Any license issued under the provisions of this title
shall be for a term of five years and may be extended for sach additional period
of time as the Secretary finds is reasonably necessary for the ecompletion of
construction. Such license shall be converted into a licemse to operate the ojl
port in accordance with the provisions of title II. of this Afct.

(¢) TRANSFER OF LicENSE~Upon the application of a licensee, the Secretary
may transfer a license issued under this title when he determines that the pro-
posed transferee qualifies as an eligible applicant and otherwise meets the
requirements of this title.

(d) Licesse Corpitions.~—(1) The Secretary is authorized to include in any
license issued, or transferred, under this title, any reasonable cppdltmns which he
findg necessary to carry out the purposes of this Act. Such conditions shall include,
but need not be limited to—

(A) such construction schedule requirements as the Secreta.ry finds nec-
essary to assure prompt and effective implementation of the license by the
licensee ;

{B) s,uch fees as the Secretary may prescribe as reimbursement to the
United States for administrative and other costs incurred in processing
the application for, and in monitoring the construction of, the high seas oil

ort ; .

v (C) such fees as the Secretary may prescribe as the fair marl«:.et rer{tal
value of the subsoil and seabed subjacent to the high seas oil port, including
the fair market rental value of the right-of-way for the pipeline segment
connecting the other components of the high seas oil port to the land, fifty
per centum of any such fee to be disbursed to the adjacent . coastal State
or States;

. (D) su’eh measures as the Secretary may prescribe to prevent or minimize

.. any adverse impact of the construction on the marine environment, including

- the marine environment of any adjacent coastal State;

~(B) such requirements as the Secretary may find necessary in order to
insure nondiscriminatory access to the oil port at reasonable rates; and

(F) such bending requirements or other assurances as the Secretary
may find necessary in order to insure that, upon the revocation or surrender
of a license, the licensee will remove from the seabed and subsoil all com-
ponents of the high seas oil port: Provided, That in the case of components
lying in the subsoil below the seabed, the Secretary is authorized to waive
the removal regquirements if he finds that such removal is not otherwise
necessary and that the remaining components do not constitute any threat
to navigation or to the environment: Provided further, That, at the request
of the licensee, the Secretary is authorized to waive the removal require-
ment as to any components which he determines may be ulilized in connec-
tion with the transportation of oil, natural gas, or other minerals, pursuant
to a lease granted under the provisions of the Outer Continental Shelf
Tands Act (87 Stat. 462), after which waiver the utilization of such com-
ponents shall be governed by the terms of the Outer Continental Shelf
Lands Act.

(2) Prior to including any license condition which is designed to continue
to be applicable after the license to construct is converted to a license to operate,
pursuant to title IT of this Act, the Secretary shall consylt with, and give full
consideration to the views of, the Secretary of the Department in which the
Coast Guard is operating.

ENVIRONMENTAL CONSIDERATIONS

- Sme, 103, (a). CmirERia.—Prior to the issuance of a license under section 102
‘of this title, the Becratary, after consuliation with other appropriate Federal
agencies and -departments, shall establish and apply, and may from time to
time revise, criteria for evaluating the potential impact of the construction
-or operation of the proposed high seas oil port on the marine environment, includ-
ing the marine environment of any adjacent coastal State. Such eriteria shall
‘include, but are not limited to— -
(1) effects on aguatic plants and animals; “ E
<o {2) effects on ocean currents or wave patterns, and on nearby shorelines
.er -beaches, including bays and estuaries and other features of the coastal
zone of any affected coastal State;
- {3) .effects on other uses of the high seas area, such as navigation, fishing,
aquaculture, and scientific research; :

5

(4) effects on other uses of the subjacent seabed and subsoil such as
exploitation of resources and the laying of cables and pipelines;

{5) the dangers to any components of the oil port which might be occa-
sioned by waves, winds, and other natural phenomena, and the steps which
can be taken to protect against such dangers;

(6) effects on esthetic and recreational values ;

(7) effects of land-bused developments which are related to port
development;

{8) effects on public health and welfare ; and V

(9) such other considerations as the Seeretary finds reasonably necessary
to fully evaluate the impact of any high seas oil port.

{b) ENVIRONMENTAL IMPACT STATEMENT.—In connection with the grant or
denial of an application for a license under thig title, the action of the Secretary
will constitute a major Federal action in the sense of section 102(2) (C) of
the National Environmental Policy Act of 1969 (83 Stat. 852), and the require-
ments of that Act will be applied aceordingly.

LICENSING PROCEDURES

Sgc. 104. (a) Gexerar.—The Secretary is authorized to issue reasonable rules
and regulations prescribing procedures governing the applieation for aund the
issuance of licenses pursuant to this title. Such rules and regulations shail be
issued in accordance with section 5563 of title 5, United States Code, without re-
gard to subsection (a) thereof. Such rules and regulations shall contain a
mechanism for full consultation and cooperation with all other interested Federal
agencies and departments and with any affected adjacent coastal State, and for
the consideration of the views of any interested members of the general public.

(b) LIicENSE APPLICATION.~Iach application shall contain such financial, tech-
nical, and other information as the Secretary may find necessary to eévaluate the
application. S8uch information shall include, but is not limited to—

(1) the specific location of the proposed high seas oil port including all
components thereof ;

(2) the type and design of facilities; .

(3) where construtcion in phases is intended, the detailed description of
each phase, including the specific components thereof ;

(4) the financial and technical capabilities of the applicant to construct
and operate the oil port;

(5) the qualifications of the applicant to hold a license under this title;

(6) an agreement that there will be no material change from the submitted
plans without prior approval in writing from the Secretary ;

(7) an agreement that the licensee, upon acceptance of the license, will
comply with all conditions attached thereto; and

: (8) an agreement that the licensee, upon termination of the license, pur-

suant to the provigions of this Act, will remove all components of the oil port
from the seabed and subsoil, in accordance with the license conditions in-
eluded pursuant to subseetion 102 (d) hereof,

{c¢) PusrLic Access To INFORMATION.— (1} Copies of any communications, docu-
ments, reports, or information received or sent by any applicant shall be made
available to the publie upon identifiable request, and at reasonable cost, unless
such information may not be publiely released under the terms of paragraph (2)
o1 this section. ‘

(2) The Secretary shall nof disclose information obtained by him under this
seetion which concerns or relates to a trade secret referred to in seetion 19035
of title 18, United States Code, execept that such information—

{A) shall be disclosed,

(i) upon request, on a confidential basis, to a Committee of Congress
having jurisdiction over the subject matfer to which the information
relates, and :

(ii) in any judicial proceedings under a court order formulated to
preserve the confidentiality of such Information without impairing the
proceedings; and

{B) may be disclosed,

(i) upon request, on a confidential basis, to another Federal depart-
ment or agency, and

(ii) to the public in order to protect public health and safety after
notice and opportunity for comment in writing, or for discussion in
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closed session within fiffeen days, by the party from which the informa-
tion was obtained (if the delay resulting from such notice and oppor-
tunity for comment or discussion would not be detrimental to the public
health and safety).

(3) Nothinlg] coililtainegl )in this subsection sha}l be construed‘ to rgguire ‘the
release of any information described by subsection (b) of section 552 of title
5, United States Code, or which is otherwise protected by law from disclosure

lie. .
ko ?{lle) DXEENCY CONSTRUCTION.— (1) Notwithstat}ding any ether.prqvxslon of law,
an application filed with the Secretary for a 'hcense under this title shall con-
stitute an application for all Federal at}tl)orlzqticlls required for cogstn_lctmn
of a high seas oil port. The Secretary will furnish a copy of thg application t_o
all other Federal departments or agencies which would 0therw1§e have perm;t
authority over any aspeect of the proposed construction and shall insure that the
application contains all the information which would have otherwise been re-
quired by those agencies, . .

(23 Upon receipt of its copy of the application, eac:h department or agency
involved shall review the information contained therein and, based upon legal
considerations within its area of responsibility, recommex}d to ?he Secretary the
approval or disapproval of the application, In any case in which a degartme}nt
or agency recommends disapproval, it shall set out in detsn} the manner in which
the application does not comply with any law or regulatmt} within its area of
responsibility and shall notify the Secretary how the apg_}licapon may ir)e amende.d
50 as to bring it into compliance with the law or regulat}ons_ involved. The failure
of any department or agency to forward its recomtpendatmns to the Secre.tary.
within sixty days after receiving a copy of the application shall be conclusn:els
presumed as a recommendation by that department or agency that the applica-

pproved. L
tio(xze?egéc%nmxrmN WiTs ApsacENT COASTAL STATF?S.-——(l) ]g-‘rior to issuing a
license under this title, the Secretary shall eonsult w1t}§, and give full considera-
tion to the views of, the responsible officials of any adjacent coastal State. .

(2) When an adjacent coastal State has an existing State program cont;olhng,
or other legislative requirements related to, land or water uses, upon‘whlch the
construction of a high seas oil port will have a direct ignpact;, ﬂ}e applicant sha}l
include, in his application to the Secretary, a certification that in the .applican_t S
best judgment the issuance of the license applied for Wou}d be consistent with
applicable State requirements, At the same time,. the ’applleant shall furnish_to
the appropriate State officials a copy of the certlﬁf:atmn, with all necessary in-
formation and data. After completion of its established procedures for the con-
sideration of such matters, the State involved shall, at the earliest practicable
time, notify the Secretary that the State concurs with, or disagrees with, }the ap-
plicant’s certification, and in case of disagreement, the State shall speclfy the
manner in which the certification ig in error. The State shall a}so iﬁdxcaye how
the application may be brought into compliance with $tate requirements, if s_ueh
compliance is possible, In the event that the State fails to furnish the requlred
notification of concurrence or disagreement, within six months after receu_)t of
its copy of the applicant’s certification, the State’s concurrence with {:he certifica-
tion shall be conclusively presumed. The Secretary may ‘not grant a license under
this title until the State has concurred with the application or until, by its failure
to aet, the State’s concurrence is conclusively pregumed.

(3) In addition to following the procedures ougllned in paragrarph (2) I}ereof,
the Secretary shall also take infto account the views of appropriate officials of
any State which will be indirectly affected by the isspance of a license.under
this title, to the extent that the overall project will have a secondary unrp_act
on that State because of needs related to the addition or expansion of supporting
Iandslide facilities or the furnishing of expanded services.

{f) Norice HeArRINGS, AND REVIEW.—(1) Within thirty days after receipt of
an application filed under subsection (b} hereof, and prior to grantmg_ any
license, the Secretary shall publish in the Federal Register a notice containing
a sununary of the application and information as to where the application and
supporting data required by subsection (b) may be examined, allowing interested
persons at least sixty days for the submission of written data, views, or argu-
ments relevant to the grant of the license, with or without epportunity for oral
presentation. Such notice shall also be furnished to the Governor of each adjacent
coastal State, and the Secretary shall utilize such additional methods as he deems
reasonable to inform interested persons and groups about the proceeding and
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to invite comments thereform. Each such publication shall provide for a hearing
or hearings which shall take place in the adjacent coastal State. After the com-
pletion of all hearings, the presiding officer shall submit to the Secretary a report
of his findings and recommendations, and the participants in the hearings shall
have an opportunity to comment thereon,

(2) The Secretary’s decision granting or denying the license shall be in writing
and shall be made within one hundred and twenty days following the conclusion
of all hearings. The decision shall include a discussion of the issues raised
in the proceeding and his conclusions thereon and findings on the issues of fact
considered at any hearing. The decision shall be accompanied by the environ-
ental impact statement as required by section 12(2)(C) of the National
Environmental Policy Act of 1969.

(3) Judicial review of the Secretary’s decision shall be in accordance with
sections 701-706 of title 5, United States Code. A person shall be deemed to be
aggrieved by ageney action within the meaning of this Act if he—

(A) has participated in the administrative proceedings before the Secre-
tary (or if he did not so participate, he can show that his failure to do so
was caused by the Secretary’s failure to provide the notice required by this
subsection) and

(B} is adversely affected by the agency action or asserts an interest and
speaks knowingly for the environmental values asserted to be involved in
the suit.

SUSPENSION OR REVOCATION OF LICENSE TO CONSTRUCT

SEc, 105, (a) Whenever a licensee, holding a license to construct, fails to
comply with any applicable provision of this title or any rule, regulation, restrie-
tion, or condition issued or imposed by the Secretary under the authority of this
title, the Attorney General, at the request of the Secretary, may file an appropri-
ate action in the United States distriet court nearest to the location of the high
seas oil poert to be constructed or in the distriet in which the licensee resides or
may be found, to-—

(1) suspend operations under the license ; or

(2) if such failure is knowing and continues for a period of thirty days
after the Secretary mails notification of such failure by registered letter
to the licensee at his record post office address, revoke such license.

(b} When the licensee's failure to comply, in the judgment of the Secretary,
creates a serious threat to the environment, the Secretary, in lieu of the action
authorized under subsection (a), may suspend operations nnder the license forth-
with and notify the licensee accordingly. Such suspension shall constitute final
agency action for the purposes of section 704 of title 5, United States Code.

CERTIFICATION OF COMPLETION OF CONSTRUCTION

Sec. 106. (a) Upon completion of construction of a high seas oil port, the li-
censee shall notify the Secretary of such completion and of his readiness to com-
mence operation of the oil port. Upon receipt of such notification, the Secretary
shall eause an inspection to be made to assure himself that the licensee has com-
pleted construction in aeecordance with the license, including the conditions speci-
fied by the Secretary under section 102 of this title, If necessary, the Secretary
may require such corrective measures as may be necessary to bring the construc-
tion into conformance with the provisions of this title,

() When the license to construet authorizes construction in designated phases,
the licensee may notify the Secretary of the completion of a designated phase,
and, upon the request of the licensee, the Secretary shall invoke the procedures
of subsection (a) hereof, as if the construction had been fully completed. Subse-
quent phase completions shall be similarly treated.

(¢) Having determined that the construction has been completed in accordance
with the requirements of the license and of the provisions of this title, the
Secretary shall collect from the licensee a fee equaling three percentum of the
cost of construction of the high seas oil port. The Becretary shall disburse one-
third of the fee to the Unitedl States Treasury and the remaining two-thirds to
the adjacent coastal State, or to the adjacen coastal Staes in equal division.
After collection of the fee, the Becretary shall certify the fact of the completion
of construction to the Seecretary of the department in which the Coast Guard is
operating, and the latter official shall thereupon take appropriate action under
the authority of seteion 202 of title IT of this Aet.



8

AUTHORIZATION FOR APPROPRIATIONS

8ec. 107. There are authorized to be appropriated for fiscal year 1974 and for
each of the two succeeding fiscal years sueh sums, not exceeding $}500,000 for any
fiscal year, for the administration of this title, and for succeeding fiscal years
only such sums as may be specifically authorized by law.

Trrig II-—Operarion oF Hicu Spas Orn PORTS

DEFINTTION

Sec. 201. For the purposes of this title, the term *Secretary” means, except
where its usage specifically indicates otherwise, the Secretary of the department
in which the Coast Guard is operating.

LICENSE TO OPERATE

Sec. 202. (a) GexeraL.—Upon receipt of the certification of the Secretary of
the Secretary of the Interior, as required by section 106 of title I of this Act and
subject to the provisions of subsection (b) hereof, the Secretary shall convert
the license to construct a high seag oil port to a license to operate the oil port.

(b) DuUrATION AND RENEWAL or LicengE—FEach license converted, or rex}ewed,
pursuant to this title shall be limited to a reasonable term in light of all circum-
stances concerning the projeet, but in no event for a term of more than thirty
vears. In determining the duration of the license, as converted or as renewed,
the Secretary shall, among other things, take into consideration the cost pf the
Tacility, its useful life, and any public purpose it serves. Upon the expiration of
any licensing period, and on application of the licensee, the Secretary shall renew
any such license: Provided, That, at the fime of renewal, the high seas oil port
is in commereial operation, is operating in accordance with the public interest,
and the license is otherwise in compliance with the conditions of the license, with
the requirements of this title and the regulations issued pursuant thereto, and
with such other provisions of law as are applicable, '

RULES AND REGULATIONS

Sec. 208. (a) GExeraL~—The Secretary is authorized to issue reasonable rules
and regulations prescribing procedures under which the high seas oil ports shall
be operated. Such rules and regulations shall be issued in accordance with sec-
tion 553 of title 5, United States Code, without regard to the limitations of sub-
section (a) thereof. They shall include, but not be limited to, port operations,
vessel movements, pilotage requirements, maximum vessel drafts, designation
and marking of anchorage areas, facility maintenance, personnel health and
safety measures, and the provision of all equipment necessary to prevent or
minimize pollution of the marine environment, to clean up any pollutants which
may be discharged, and to otherwise prevent or minimize any adverse impact
from the operation of the oil port.

(b} LicHTS AND OTHER WARNING DEVICES AND SAFETY EQUuipMENT.—The Secre-
tary may issue and enforce such reasonable regulations with respect to lights
and other warning devices, safety equipment, and other matters relating to the
promotion of safety of life and property on high seas oil ports or on the waters
adjacent thereto as he may deem necessary.

(c) ProTECTION OF NAVIGATION.—The Secretary may mark for the protection
of navigation any component of a high seas oil port whenever the licensee has
failed suitably to mark the same in accordance with regulations issued here-
under, and the licensee shall pay the cost thereof.

(d) SarETY ZonEs.—Subject to recognized principles of international law, the
Secretary, after consultation with the Secretary of State, the Secretary of
Defense, and the Secretary of the Interior, shall designate a safety zone surround-
ing any high seas oil port licensed under this Act, every point in the perimeter
of which lies not less than two, and not more than ten, nautical miles from the
port reference point. No other installations, structures, or uses incompatible with
the operation of the high seas oil port will be permitted within the safety zone.
The Secretary shall issue necessary rules and regulations relating to permitted
activities within such zone. In promulgating such rules, the Secretary shall con-
sult with the Secretary of State to insure that the rules are consistent with the
international obligations of the United States,
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{¢) Srrcrir REGULATIONS FOR THE SAFETY oF NAVIGATION.—In addiion to any
other regulations, the Secretary, after consultation with the Secretary of the
Interior, is authorized to establish a safety zone in the manner described in sub-
section (d) hereof, and to issue reasonable rules and regulations relating thereto,
to be effective during the construction of a high seas oil port for the purpose of
protecting navigation in the vicinity of the construction.

APPLICABLE LAWS

SEc. 204. (a) GeEweRAL~—High seas oil ports licensed under this Act do not
possess the status of islands and have no territorial seas of their own, Except as
specifically provided as otherwise in this section, the Constitution and the laws
and treaties of the United States shall apply to such high seas oil ports in ac-
cordance with their location on the high seas,

(b) StaTE Laws.—State taxation laws shall not apply to any high seas
oil port or to any component thereof located outside the tax jurisdiction of the
State. In other respects, and the extent that they are not inconsistent with
the provisions of this Aet or the regulations issued pursuant thereto, or with
other Federal laws and regulations now in effect or hereafter adopted, the
civil and eriminal laws of the State nearest to the high seas oil port, now in
effect or hereafter adopted, are declared to Le the law of the United States
for the high seas oil port,

{c) Navigasre Warers oF THE Usitep Srares—For the purposes of title
I of the Ports and Waterwsays Safety Act of 1972 (86 Stat. 424; 33 U.S.C.
1221-1227) ; of titles 52 and 53 of the Revised Statutes of the United States,
and of Acts amendatory and supplementary thereto, including, but not limited
to, sections 4472 and 4417a thereof, as amended (46 U.8.C. 170, 391a} ; of title
II of the Act of June 15, 1917 (40 Stat. 220), as amended (50 U.S.C. 101-194) ;
and of sections 311 and 312 of the Federal Water Pollution Control Act, as
amended (33 U.S.C, 1821-1322), high seas oil ports, licenged under thig Act,
shall be deemed to be located within the navigable waters of the United States.

(d) Porr o PracE WitHiy THE UNrmrep States.—For the purposes of the
International Voyage Load Line Act of 1973 (87 Stat. 418) ; of the Coastwise
Load Line Act, 1935 (49 Stat. 891}, as amended (46 U.S.C." 88-88i) ; of section
4370 of the Revised Statutes of the United States, as amended (46 U.8.C.
316) ; of section 8 of the Act of June 19, 1886 (24 Stat. 81; 46 U.8.0. 289) : of
section 27 of the Act of June 5, 1920 (41 Stat. 998), as amended (48 T.8.C.
883) ; and of title I of the Marine Protection, research and Sanctuaries Act
of 1972 (86 Stat. 1052; 33 U.8.C. 1401-1421), high seas oil ports, licensed under
this Act, shall be deemed to be ports or places within the United States.

(e) TRANSPORTATION BETWEEN STATES: CoMMON CARRIER-~-For the pur-
poses of chapter 39 of title 18, United States Code (18 U.8.C. 831-837), and part
1 of the Interstate Commerce Act (24 Stat. 379), as amended (49 U.8.C.
1-27), movement of petroleum or petroleum products by a pipeline component of
a high seas oil port, licensed under this Act, from outside, to within, the terri-
torial jurisdiction of any coastal State shall be deemed to be transportation or
commerce from one State to another State, and the licensee shall be-deemed to
be a common carrier for all purposes of regulation by the Interstate Commerce
Commission and by the Secretary of Transportation.

{f) COMPENSATION FOR INJURY.—With respect to disability or death of an em-
ployee resulting from any injury occurring in connection with the eonstruction,
maintenance, or operations of, a high seas oil port, compensation shall be payable
under the provisions of the Longshoremen's and Harbor Workers' Compensa-
tion Act (44 Stat. 1424) as amended (33 U.8.C. 901-950). For the purposes of
applying that Aet to high seas oil ports—

(1) the term “employee” does not include a master or a crewmember
of any vessel, or an officer or employee of the United States or any agency
t?ereof, or of any State, or foreign government, or of any politieal subdivi-
sion;

(2) employment in the construction, maintenance, or operation of a high
seas oil port shall be deemed to be maritime employment” ; and

(8) high seas oil ports shall be deemed to be located in the navigable waters
of the United States.

(g} Lasor Disputes.—For the purposes of the National Labor Relations Act
(61 Stat. 138), as amended (29 U.8.C. 151-168), any unfair labor practices, as
defined in that Act, eccurring upon a high seas oil port, shall be deemed to have

99-006—7 2
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oecurred within the nearest judicial distriet located in the coastal State nearest
to the location of the oil port.

(h) SPECIAL MARITIME AND TERRITORIAL JURISDICTION.—For the purposes of
section 7 of title 18, United States Code, high seas oll ports, licensed under tbis
Act, shall be deemed to be within the special maritime and territorial jurisdic-
tion of the United States.

(i) CusroMs Laws.—The customs laws of the United States shall not apply
to any high seas oil port licensed under this Act, but all foreign articles to he
uged in the construction of any such high seag oil port, including any com-
ponent thereof, shall first be made subject to a consumption entry in the United
States and all applicable duties and taxes, which would be imposed upon or by
reason of their importation if they were tmported for consumption in the United
States, shail be paid thereon in accordance with the laws applicable to mer-
chandise imported into the customs territory of the United States.

FOREIGN-FLAG VESSELS

Sgc. 205. Exeept in a situation involving force majeure, a licensee of a high
seas oil port may not permit a vessel, registered in or flying the flag of a for-
eign state, to call at, or otherwise utilize, a high seas oil port licensed under
this Act unless (a) a foreign-flag state involved, by specific agreement, or other-
wise, has agreed to recognize the jurisdiction of the United States over the vessel
and its personnel, in accordance with the provisions of this Act, while the vessel
is at the high seas ofl port, and (b) the vessel owner, or bareboat charterer, has
designated an agent in the United States for the service of process in the case
of any claim or legal proceeding resulting from the activities of the vessel or
its personnel while at the high seas oil port. :

" INTEBNATIONAL COOPERATION

Sec. 208. The Secretary of State, in consultation with the Secretary, shall see-k
effective international action and cooperation in support of the policy of til}s
Act and may, for this purpose, formulate, present, or support specific proposals in
the United Nations and other competent international organizations for the de-
velopment of appropriate international rules and regulations relative to the con-
struetion and operation of high seas oil ports, with particular regard for measures
to promote the safety of navigation in the vicinity thereof. :

OFFICIAL ACCESS

SEC. 207. All United States officials, including those officials responsible ;or
the implementation and enforcement of United States laws applicabl_e to a Ing;n
seas oil port, shall at all times be afforded reasonable access to a high seas oil
port licensed under this Act for the purpose of enforcing laws under their juris-
diction or otherwise carrying out their responsibilities,

PENALTIES

SEC. 208.”(9.) Any person who violates any provision of fhis title or any rule

or regulation issued pursuant to section 203 hereof shall be ligbie to a civil pen-
alty of $10,000 for each day during which the violation continues. The penalty
shall be assessed by the Secretary, who, in determining the amount of the penalty,
shall consider the gravity of the violation, any prior violation, and the ‘demon-
strated good faith of the person charged in attempting to achieve rapu}. com-
pliance after notification of the violation. No penalfy may be assessed until the
person charged shall have been given notice of the violation involved am_l an
opportunity for a hearing. For good cause shown, the Secretary may remit or
mitigate any penalty assessed. Upon failure of the person charged to pay an
assessed penalty, the Secretary may request the Attorney General to commence
an action in the appropriate district court of the United States for collection of
the penalty, without regard to the amount involved, together with such other
relief as may be appropriate. :

(b) In addition to any other penally, any person who willfully and knowingly
violates any provision of this title, or any rule or regulation issued pursuant to
section 208 hereof, shall be punished by a fine of not more than $25,000 for each
day during which such offense occurs. = ’

(e) Any vesiel,’ except a public vessel engaged in noncommercial activities,
used in a violation of this title or of any rule or regulation issued pursuant to
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section 203 hereof, shall be liable in rem for any civil penalty assessed or criminal
fine imposed and may be proceeded against in any district court of the United
States having jurisdiction thereof; but no vessel shall be liable unless it shall
appear that one or more of the owners, or bareboat charterers, was at the time
of the violation, a consenting party or privy to such violation.

SUSPENSION OR REVOCATION OF LICENSE

Sec. 209. (a) Whenever a licensee, holding a license to operate, fails to comply
with any applicable provision of this title or any applicable rule, regulation,
restriction, or license condition issued or imposed under the autbority of this
Act, the Attorney General, at the request of the Secretary, may file an appro-
priate action in the United States district court nearest to the loeation of the
high seas oil port or in the district in which the licensee resides or may be found,
to—

{1) suspend operations under the license; or

(2) if such failure is knowing and continnes for a period of thirty days
after the Secretary mails notification of such failure by registered letter to
the licensee at his record post office address, revoke such license,

(b) When the licensee’s failure to comply, in the judgment of the Secretary,
creates a serious threat to the environment, the Secretary, in lieu of the action
authorized under subsection (a), may suspend operations under the license
forthwith. Such suspension shall constitute final agency action for the purposes
of section 706 of title 5, United States Code.

LIABILITY FOR DAMAGE

Skc. 210, (a) Notwithstanding any other provision of law, the High Seas Oil
Port Liability Fund (hereafter referred to in this section as the “Fund”’) shall
be liable without regard to fault, in accordance with the provisions of this sec-
tion, for all damages (excluding clean-up costs) to real and personal property
within the territorial jurisdiction of the United States that are sustained by
any person or entity, public or private, as a result of operations or activities
related to a high seas oil port and oceurring at, along, or in the vicinity of, any
high seas oil port. ' ’ ) o

" (b) Liability may not be imposed under this section—
(1) if the Fund can prove that the damages concerned were caused by
an act of war; or ’
(2) with respect to the claim of a damaged party if the Fund can prove
that the damage was caused by the negligence of such party.

() Liability for all claims arising out of any one incident shall not exceed
$100,000,000. and the Fund shall be liable for the claims that are allowed up to
$100,000,000. If the total claims allowed exceed $100.000,000. If the total claims
allowed exceed $100,000,000, they shall be reduced proportionately. The unpaid
portion of any claim may be asserted and adjudicated under eother applicable
law. )

(d) The Fund is hereby established as a nonprofit eorporate entity that may
sue and be sued in its own name, The Fund shall be administered by the Seere-
tary. The Fund shall be subject to an annual audit by the Comptroller General
of the United States, and a copy of the audit shall be submitted to the
Congress,

(e} (1) Each licensee shall collect from the owner of any oil offloaded at the
high seas oil port operated by such licensee, at the time of off-loading, a fee of
two cents per barrel. ) -

(2} The collections made under paragraph (1) shall be delivered to the Fund
at such times and in such manner as shall be preseribed by the Secretary. Costs
of administration shall be paid from the money paid to the Fund. and all sums
not needed for administration and the satisfaction of elaims ghall be invested
prudently in income-producing securities approved by such Secretary. Income
from such securities shall be added to the prineipal of the Fund.

(f) Liability under. this section shall cease with respect to any oil off-loaded
at any high seas oil port at such time when the 6il has been removed from the
onshore facilities of such high seas ¢il port. )

(g) (1) In any case where liability without regard to fault is imposed pur-
suant to this section and the damages involved were caused by the unseaworthi-
ness of the vessel or by negligence of the owner or operator or of the licensee,
the Fund shall be subrogated under applicable State and Federal laws to the
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rights under such laws of any person entitled to recovery thereunde}'. 1f the
Fund brings an action based on unseaworthiness of the vessel or neg_llgence of
its owner or operator or of the licensee, it may recover from any aﬁ.‘lhate of tpe
owner or operator or licensee, if the respective owner or operator or licensee fails
to satisfy any claim by the Fund allowed under this paragra‘ph..

(2) In any case where liability without regard to fault is imposed pursuant
to this section and claims with respect to the damages involved may be made
under any international agreement to which the United States is party, the Fund
shall be subrogated to the rights of recovery under such agreements of the person
compensated under this section.

(h) This section shall not be interpreted—

(1) to preempt the field of liability without regard to fault or to preclude
any State from imposing additional requirements; or .

(2) to affect in any manner the application of the Federal Water Pollution
Control Act. : .

(i) If the Fund is unable to satisfy a claim asserted and finally deterxmped
under this section. the Fund may borrow the money needed to satisfy
the claim from any commercial credit source, at the lowest available rate of
interest. .

(j) For the purposes of this section—

(1) the term “affiliate” includes—

(A) any entity owned or effectively contrelled by the vessel owner
or operator or licensee ; )
(B) any entity that effectively controls or has the power effectively to
control the vessel owner or operator or licensee by—
(i) stock interest,
(ii) representation on a board of directors or similar body,
(iii) contract or other agreement with other stockholders, or
(iv) otherwise; or )
(C) any entity which is under common ownership with or control of
the vessel owner or operator or licensee.

(2) The term “licensee” means any person holding a license to operate a
high seas qil port under section 202, . .

(3) The term “entity” means an individual corporation, a pal_'tnershlp. an
association, a joint-stock company, a business trust, or an unincorporated
organization.”

AUTHORITY FOR RESEARCH ACTIVITIES

Skc. 211(a). The Secretary, in cooperation with other Federal agencies of the
Government, or not, as may be in the national interest, shall— .

(1) engage in such research, studies, experiments, and demonstrations
as he deems appropriate with respect to (A) the removal from waters of
oil spilled incident to high seas oil ports operations, and (B) the preven-
tion and eontrol of such spills ; and L

(2) publish from time to time the results of such act1v1t1'es. .

(b) In carrying out this section, the Secretary may epter. into con'{raqts with,
or make grants to, public or private agencies and organizations and individuals.

AUTHORIZATION FOR APPROPRIATIONS

Qwe. 212, (a) There are authorized to be appropriated for fiscal year 1976 and
{0+ each of the three succeeding fiscal years such sums, not exceeding $2,500,000
for any fiscal year, for the administration of this title (other than section 211
hereof), and for succeeding fiscal years only such sums as may be specifically
authorized by law. -

(b) There are authorized to be appropriated $10 million f01" each of th.e
fiscal years 1975, 1976, and 1977, to carry out the purposes of section 211 of this

title.
Amend the title so astoread:

A bill to authorize the construction and operation of high seas oil ports,_ tp be
located in the offshore coastal waters of the United States, in or(_ier to facilitate
the importation of petroleum and petroleum products into the United States, and

for other purposes.

o
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Purrose or Tie LrersnatioN

The purpose of the legislation is to authorize the issuance of licenses
to eligible applicants for the construction and operation of high seas
oil ports, as a means for the unloading and further handling of petro-
leum and petroleum products for transshipment to the United States.
The high seas oil ports licensed under the Aet wonld be located in the
offshore coastal waters of the United States, where the depth of water
is sufficient to accommodate Very Large Crude Carriers, and thereby
take advantage of reduced transportation cost, as well as the environ-
mental benefits resulting from a reduction in the volumes of oil which
would otherwise be delivered by vessels in congested port areas.
~ In accomplishing the basic purpose, the Act would outline the pro-
cedures necessary to minimize any possible adverse impact on the
marine environment which might result from the construction or op-
eration of high seas oil ports and would further insure that all reason-
able precautions are taken to protect the national interests of the
United States in such construction and operation, and to protect both
national and local interests which would be affected in adjacent coastal
States. o o

BackerouNn axp NErp ror T11E LEGISLATION

- Energy consumption in the United States is a vital part of the
nation’s-econormy and is absolutely essential to the nation’s well-being.
To supply its energy needs in the past, the United States has been
fortunate in its access to abundant fuels. The utilization of its avail-
able energy sources has enabled the nation to develop the world’s
highest industrial economy and to enjoy the world’s highest standard
of living. Anyone who earlier doubted the importance of energy in
our national life has certainly become aware of that fact with recent
developments. Without sufficient energy sources, the nation’s economy
will be seriously threatened, and without sufficient energy, decreases
in production of food, in industrial activity, in commercial enterprises,
in disposal of waste, and in adequate housing will ensue and unem-
ployment will increase.

During recent years, the rising energy demands in the United States
have been, in some part, met by increasing domestic capacity. How-
ever, today, there is little production capacity remaining and reserves
in the major source of crude oil are continuing to decline. Since oil is
the major energy source upon which the economy depends, the nation
must look forward to increasing its oil imports unless drastic cutbacks
in the national economy and substantial changes in the national stand-
ard of living are to be suffered.

While the need for additional oil imports has been apparent for
sometime, it is only recently that the criticality of that need has been
brought honie to the nation. The policies of Mideast oil exporting
nations has brought an energy crisis. Drastic measures will probably
still have to be taken to solve the immediate crisis, but there is no
question that if the nation is to satisfy its total energy needs, sub-
stantial oil imports will be required during the next few decades.
Measures to develop new sources of energy, and to maximize presently
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available sources other than oil, in order to attain national self-suffi-
ciency, as recently proposed, will take a substantial period of time,
and even when successful, it is very likely that we will continue to
import petroleum and petroleum products, as they are available, in
order to maintain an appropriate balance in our energy supplies. This
legislation is, therefore, based on an evaluation that present restric-
tions on access to foreign imports will be removed and that until at
least the end of the century, oil imports 'will furnish a substantial
part of our energy sources. » ‘

If we are to import substantial quantities of crude oil and petroleum
products, and if that importation is to be done in the manner most
economically and environmentally desirable, we will have to look to
a change in our present transportation pelicy. Transportation tech-
nology has changed rapidly in the last few years. Only a few short
years ago, the largest tankers in the world were less than 50,000 dead
weight tons, and as late as 1960, the average tanker under construc-
tion or on order was less than 40,000 dead weight tons. Today, the
picture has changed dramatically. Very Large Crude Carriers of 200,-
000 DWT are in operation and the average size of all crude oil tankers
now on order is approximately 200,000 DWT. In a few years, 500,000
DWT tankers will no longer be a rarity. )

With the advent of the increasingly larger crude carriers, trans-
portation costs of petroleum and petroleum products are substantially
decreased. For instance, in comparing costs of one 500,000 DWT tanker
with ten 50,000 DW'T tankers necessary to transport the same amount
of oil, current figures indicate that one VLCC can be built for slightly
over one-half the cost of the ten smaller tankers and that the annual
cost of operation, including wages, insurance, maintenance, repair,
fuel, and overhead for the VL.CC is slightly more than one-third of
the annual cost of the ten smaller tankers. One study addressing the
problem of offshore ports estimated that based on these cost differ-
entials, there could be a net annual saving of transportation costs in
utilizing a single high seas oil port (with VLCC delivery), as con-
trasted to importing oil into existing ports (by using smaller tankers)
on the order of $250 million annually in 1985, and $500 million an-
nually by the Year 2000. ) .

If the savings referred to above are to be realized, either at the
estimated level or even somewhat below, the construction of high seas
oil ports would seem to follow as a matter of course. Existing ports
in the United States are simply not capable of accommodating the
Very Large Crude Carriers. Depths of approximately 100 feet ave
required by the largest vessels, and the possibility of dredging present
ports, particularly on the East and Gulf Coasts, to that depth are
simply not economically feasible, aside from the major environmental
considerations involved in such large scale dredging projects. In
addition to the dredging costs that would necessarily accompany
the need for removing solid rock in most port areas, physical limita-
tions exist in many harbors due to harbor landside development and
transportation systems, including tunnels crossing under harbor or
harbor approach areas. _

In addition to the economie benefits which would attach to direct
delivery of oil by Very Large Crude Carriers, such delivery at points
some miles offshore would result in substantial environmental benefits.
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An analysis of the pollution threat from the transportation of oil,
based upon pollution incidents during the past few vears, demon-
strates that almost two-thirds of the pollution incidents involved
groundings or collisions, and that, other than incidents of structural
failures involving older vesséls, only about four percent of the pollu-
tion incidents occurred at sea, as contrasted to the harbor areas and
approaches. In addition to the clear indication that oil reception
facilities offshore are basically safer because of lack of congestion,
the increasing size of the tanker fleet would reduce that potential
congestion still further. The result will be that collision incidents in
harbor and harbor approach areas will be substantially reduced and
that the danger of grounding by keeping the tankers in sufficiently
deep water should be removed almost entirely. Finally, should a pol-
Iution incident occur, either during transfer at the high seas oil port
or for some other reason, the environmental impact of a discharge of
oil on the ocean waters will be substantially less severe than a dis-
charge of like magnitude in a harbor area or in the estuarine waters
of the coast where the living resources of the sea, including fish, shell-
fish, crustaceans, and the marine food chain components would be
more adversely affected.

Based upon the economic and environmental considerations in-
volved. the Committee believes that the need for offshore oil ports
is clearly demonstrated. There is, however, no existing authority under
which these oil ports can be constructed and operated. The present
legislation involving structures on the Continental Shelf of the United
States is limited to structures built for the purpose of exploiting the
seabed and subsoil minerals of the Shelf. There ig, therefore, need for
the creation of a license system related to high seas oil ports if the
nation is to be able to take advantage of this transportation system.

Commrrree CONSIDERATION

Recognizing the desirability for considering the best method of
increasing our oil imports in substantial quantites, several bills have
been introduced in the present Congress dealing with the problem.
Two of those bills, H.R. 5091 and H.R. 5898, were introduced in
March 1978, and were referred to the Committee on Merchant Marine
and Fisheries. An Administration proposal on the same subject, H.R.
7501, was introduced in May 1973, and referred to the Committee on
Interior and Insular Affairs. Other bills in the same subject area,
H.R. 2020 and H.R. 10701, were referred to the Committee on Public
Works.

The two bills referred to the Committee on Merchant Marine and
Fisheries, one addressed to the environmental protection aspects of
offshore structures and the other to a licensing system for the con-
struction and operation of such structures, proposed to give the pri-
mary authority to the Secretary of Commerce, because of the National
QOceanic and Atmospheric Administration involvement in environ-
mental matters anqd the Maritime Administration involvement in
transportation policy. Eight days of hearings were held on the two bills
and more than 25 witnesses were heard, representing the various inter-
ested Federal departments and agencies, representatives of several
States, representatives of groups interested in constructing such off-
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shore ports, and representatives of environmental organizations. In
addition, numerous letters and statements of policy, from various in-
dustry and public groups were received and more than ten studies on
economic and environmental aspects of the problem were submitted
for consideration.

During the course of Committee hearings, which were conducted by
the Full Committee, it became apparent that the Committee was faced
with a unigue problem, and that detailed legislation would be needed
to resolve that problem. Furthermore, in receiving testimony from ten
Federal departments and agencies, the Administration proposals con-
tained in H.R. 7501 necessarily became involved in the hearings. Rec-
ognizing that fact, consultations were held with the Chairman and
staffs of both the House Interior and Insular Affairs Committee and
the House Committee on Public Works. It was agreed that each Com-
mittee would pursue its hearings and that an attempt would be made
to coordinate the three approaches in presenting legislation to the
House for consideration. As subsequently developed, H.R. 5898, as
amended, represents the consensus of the House Merchant Marine and
Fisheries Committee and, it is believed, the House Committee on In-
terior and Insular Affairs. The Public Works Committee, on the other
hand, while adopting some of the language contained within H.R. 5898,
as amended, has elected to take a somewhat different approach and has
reported a separate bill, H.RR. 1071, to the House.

There were several major issues which needed to be resolved in
reporting a bill, One of the first of those issues had to do with the Fed-
eral agency responsibility. While the bills pending before the Merchant
Marine and Fisheries Committee proposed to give that responsibility
to the Department of Commerce, and while the Administration bill
proposed to give that responsibility to the Department of the Interior,
the hearings developed information npon which the Committee reached
a different conclusion. The testimony developed that while many Fed-
eral agencies had some interest and responsibility in off-shore activities
of the Federal Government, the single department with the most direct
responsibility was the Department of the Interior, with the activities
attendant upon the exploration and exploitation of oil and other
mineral resources, under the Quter Continental Shelf Lands Act. In
addition, legislation now pending in the House, and already enacted in
the other body, would place in the Department of the Interior major
responsibilities related to onshore land use which will be directly af-
fected by the establishment of offshore ports. Other than the Depart-
ment of Commerce, with its responsibility for the implementation of
the Coastal Zone Management Act of 1972, and the administration of
legislation relating to the living resources of the sea; the Department
of Transportation, through the Coast Guard and the Office of Pipeline
Safety for safety measures relating to the Shelf area; and the Depart-
ment of the Army, through the (%orps of Engineers, for its respon-
sibilities in connection with prevention of obstructions to navigation;
the Department of the Interior has the major significant responsibili-
ties in the area in which high seas oil ports would be located. In addi-
tion, the actual location of an oil port has most impact, as far as exist-
ing legislation is concerned, on the exploitation of Shelf resources
under the OQuter Continental Shelf Lands Act. Therefore, the Commit-
tee decided that the responsibility for processing licenses to construct
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high seas oil ports could most efficiently be handled by designating the
Department of the Interior as the lead agency for such purposes. In
reaching this conclusion, the Committee decided that present respon-
sibilities and staff personnel could be utilized without creating any new
institutional arrangements, and that the ‘“lead agency” concept was
compatible with the needs of the National Environmental Policy Act,
which would bear heavily upon a project to construct and operate a
high seas oil port.

As to the operation of the high seas oil port, once construction is
completed, the Committee reached a different conclusion. After care-
fully considering all of the various laws of the United States which
should be made specifically applicable to the oil port, it became clear
that the United States Coast Guard was the agency most directly af-
fected. Of the laws specifically referred to in section 204 of the bill, ap-
proximately three-fourths of them fall within the area of responsibility
of the Coast Guard. In addition, title 14, United States Code, section
2, specifically designates the Coast Guard as the Federal agency gen-
erally responsible for the enforcement of United States laws on the
high seas. Since the operation of the high seas oil port will involve pri-
marily safety procedures and environmental protection measures re-
lated to marine transportation, the Committee believes that the De-
partment of Transportation, as the department under which the Coast
Guard operates, should be given the supervisory control over high seas
oil port operations.

Another primary consideration of the Committee involved the inter-
national aspects of the proposed legislation. There is no specific inter-
national treaty or other agreement which authorizes any nation to
build structures on the Continental Shelf other than those related to
Shelf exploitation. Nevertheless, the hearings convincingly demon-
strated that a coastal nation, in order to give full effect to its right of
navigation on the high seas and to promote marine commerce necessary
for its well-being, has a basic right to reasonably use the high seas
as necessary for those purposes, and the only limitation on that right of
reasonable use is the requirement that other reasonable uses of the
high seas not be interferred with unduly. This legislation has been
drafted with those principles in mind. In addition, care has been taken
to insure that this legislation does not constitute an extension of the
territory of the United States, but that it, in all respects, recognizes the
rights of other nations, including the question of jurisdiction by other
rations over their own vessels on the high seas.

A third major issue involved the role of coastal States in the area
in which a high seas o0il port would be licensed. While the oil port itself
would be outside the jurisdiction of any State of the United States
(other than the necessary connecting pipeline to shore), it is obvious
that States nearby to the oil port will be affected by its presence. The
purpose of the bill is to receive imports of foreign o1l. That foreign oil
will then be transfered, probably g}r pipeline, to nearby States, Ig;nd-
based facilities will necessarily result in some areas. For that reason,
the Committee elected to give the affected State a major role in the
decision-making process. While the offshore port is a matter of general
national interest, the State itself, upon whose lands new facilities must
be built, or old facilities expanded, such as storage areas, pipelines,
and refineries, must play a major role. The legislation, therefore, pro-
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vides that where a State so directly affected has either a State pro-
gram concerning land or water uses, or other legal requirements re-
lating to such uses, the Federal Government will not issue a license
for a high seas oil port involving direct impact on that State without
first assuring that all State program and legal requirements are met.

An additional collateral issue involving the State role was whether
the State should be eligible as a license applicant. After careful con-
sideration of all the factors involved, it was decided to include the
State as an eligible applicant, standing on the same basis as any other
applicant, and eligible to apply for a license under the Act subject
to the same detailed requirements that any other applicant would be
subject to. The Committee decided that the State should not enjoy any
preferential treatment in the issuance of a license.

Furthermore, the Committee considered, in detail, the problem of
environmental protection. The provisions of the bill insure that no
license can be issued without first considering its total potential impact
on the environment during both the construction and operation phase.
Specific criteria are required for the evaluation of any application
and specific regulations are required in connection with full notice
to all interested parties, including the general public, and full evalua-
tion under an environmental impact statement. In addition, the legis-
lation includes a provision for the establishment of a fund to be
responsible, without regard to fault, for damages that may result
within the United States from activities related to the oil port and
occurring at the oil port, or in its vicinity. o

Finally, the legislation provides for specific research authority in
connection with the prevention of pollution incidents and in connec-
tion with the response to such incidents as may occur.

At the conclusion of the hearings, the Committee met in four mark-
up sessions. H.R. 5898, as amended, was ordered reported by a unani-
mous voice vote on November 28, 1973,

Trroe I

Title I of H.R. 5898, as amended, deals with the construction of
high seas oil ports. It authorizes the Secretary of the Interior to
issue licenses for such construction as the Secretary, after consultation
with other appropriate Federal agencies and departments, determines
that the applicant is, in all respects, entitled to a license under the
various provisions of the Act, that operations under the license will
not resuit in restraint of trade, that the construction and operation
of the proposed port will not pose an unreasonable threat to the
integrity of the marine environment in which it is to be located, that
it will not unreasonably interfere with other permitted uses of the
high seas, that it is not in conflict with international obligations or
national security interests of the United States, that the location desig-
nated will meet national or regional needs, or both, and that considera-
tion be given to the economic effect that the high seas oil port may
have on existing nearby ports. The license would be issued for a
specific term and the Secretary would be authorized to attach any
reasonable conditions to the license which he finds necessary to carry
out the purposes of the Act.

Prior to issuing any license, the Secretary, after appropriate con-
sultation, is required to establish and apply specific criteria for evalu-
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ating the potential impact of construction and operation of the specific
high seas oil port on the marine environment, including the marine
environment of any adjacent coastal State. In addition, the bill speci-
fically provides that the issuance of the license is a “major Federal
action” in the sense of the National Environmental Policy Act, auto-
matically invoking the requirements of that Act related to the prep-
aration and publication of an environmental impact statement relative
to the license. Specific licensing procedures are outlined, including
the authority of the Secretary to implement those procedures by
pertinent rules and regulations issued in accordance with the Adminis-
trative Procedures Act. Full consultation and cooperation with other
interested Federal agencies, with affected adjacent coastal States, and
with the general public is required in developing the appropriate regu-
lations. In addition, the bill requires submission by the applicant of
all information necessary to evaluate the application and requires,
among other things, information relating to the proposed location. the
propo.se;d. design, the construction schedule, the financial and technical
capabilities of the applicant, the qualifications of the applicant, and
specific agreements, to which the licensee would be required to adhere.
All pertinent information, with certain specific limitations, is in-
tended to be readily available to the public so that the public may
participate intelligently in the agency consideration of the application.

As to other Federal departments and agencies, the Secretary is
required to furnish to those agencies with a direct interest in any
aspect of the proposed construction, a copy of the application together
with all the information of interest to those agencies. Each such de-
partment and agency thereafter is required to review the information
received and to recommend to the Secretary the approval or disap-
proval of the application. Where disapproval is recommended, the
agency 1is also required to notify the Secretary as to the exact manner
in which the application is in conflict with some specific requirement
within its jurisdiction and shall specify as to how the application may
be amended so as to bring it into compliance. Tt is intended that the
Secretary shall follow to the maximum extent feasible the suggestions
of other agencies involved. However, there is no specific requirement
preventing his approval of the application even though there may be
agency oppositien. Therefore, the Secretary may issue a license despite
agency opposition if he determines that the policy of this Act should
override a conflicting requirement which in the absence of this Act
would be applicable.

The bill also requires close consultation with, and full consideration
of the views of any adjacent coastal State. Where that State has an
existing State program or other legislative requirements for land or
water uses upon which the construction of a high seas oil port would
have a direct impact, the applicant is required to include in his appli-
cation a certification that, in his best iudgment, the issnance of the
desired license would be consistent with any State requirements. At
the same time, the applicant is required to furnish a copy of his
certification to the appropriate State, with all necessary information
and data, and in the event that any State objections can not be re-
solved. the Secretary may not grant a license under that application.
In addition to directly affected adjacent coastal States, the Secretary
shall also, to the extent practicable, give effect to the views of any
other State which will be indirectly affected because of additions to
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or expansion of supporting landside facilities in that State or the
expansion of services furnished by that State.

The bill aso includes specific procedures for necessary notices re-
lating to license application to insure that all interested parties, gov-
ernmental and non-governmental, are informed and given an oppor-
tunity to express their viewpoints. Public hearings are required in the
case of each application to be held in the vicinity of the location site.
At the conclusion of all hearings, the Secretary’s decision shall be in
writing and shall be made within 120 days thereafter. Judicial review
of the decision shall be in accordance with the Administrative Pro-
cedures Act with a specific declaration as to the meaning of “aggrieved
by agency action” as referred to in that Act. )

This title also provides for the conditions under which a license
granted may later be suspended or revoked, providing for full pro-
tection to both the public and to the licensee.

Upon completion of the construction of the high seas oil port in
accordance with all statutory and regulatory requirements, and upon
the collection of a fee amounting to three percentum of the construe-
tion cost (one-eighth to be disbursed to the United States Treasury and
two-thirds to the adjacent coastal State), the Secretary shall certify to
the Secretary of the department in which the Coast Guard is operating
that the construction has been completed and that operations under the
license may commence.

Finally, the title authorizes appropriations necessary to administer
the title.

Trree 11

Title IT of H.R. 5898, as amended, deals with the operation of high
seas 0il ports, First of all, the responsibility for oversight of operations
is placed in the Secretary of the department in which the Coast Guard
is operating. That Secretary, upon receipt of the certification by the
Secretary of the Interior, required by Title I, as to the completion of
construction, shall convert the license to construct to a license to oper-
ate the high seas oil port. The license, as converted or renewed, shall
be limited to a reasonable period of time, taking into account certain
specific factors, but shall not be for a term of more than 30 years.

The Secretary is authorized to issue reasonable rules and regulations
regarding the operation of the high seas oil port, in relation to general
operations concerning port procedures, movements of vessels, facility
maintenance, health and safety measures, and pollution prevention
and clean-up requirements. In addition, the Secretary is given specific
authority with respect to lights and warning devices and other mat-
ters concerning the promotion of safety of life and propertv on the
high seas oil ports, and the adjacent waters, as well as marking any
oil port component, at the expense of the licensee, in order to protect
navigation in the vicinity. He is given further authority to designate
a safety zone surrounding the oil port, in which zone other uses may
be restricted as necessary to protect activities within the oil port. as
well as vessel traffic in the vicinity. Finally, the Secretary is given
authority to establish safety zones during the construction period in
order to protect navigation in the vicinity.

In addition to the regulatory authority of the Secretary, specific
provisions are made as to the applicability of other laws to high seas
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oil ports. A specific statement is included that, in a general sense, high
seas oil ports do not possess the status of islands and%fave no territorial
seas of their own. In general, the Constitution and the laws and treaties
of the United States shall apply to such oil ports in accordance with
their high seas status. This provision makes clear that the United
States is making no territorial claim outside its present territorial
limits, and that the high seas oil ports are not to be construed as a part
of the territorial jurisdiction o? the United States or of any State
thereof. Further provision is made that State taxation laws shall not
apply to the high seas oil port or to any component thereof outside the
tax jurisdiction of the State. In using the phrase “tax jurisdiction”,
it is intended that there should be no construction which would de-
prive the State of applying its tax laws to that part of the pipeline
component within its jurisdietion, nor is it intended to prevent the
State from applying any income tax laws applicable to the State’s
citizens earning income outside the State’s borders.

In addition to the extent that Federal laws and regulations, in
effect at the time of enactment or subsequently adopted, including this
Act, do not cover a specific subject area, the civil and criminal laws of
the State nearest to the high seas oil port will be assimilated as Federal
law for the high seas oil port. Certain specific statutes are made ap-
plicable to the high seas oil port. These include statutes relating to
vessel movements, vessel construction and standards, vessel personnel,
the discharge of oil and hazardous substances, the discharge of stwage
from vessels, vessel load lines, the carriage by vessels of cargo and
passengers, the utilization of tugs, the transportation of material for
discharge into the oceans, the regulation of movement of petroleum by
pipeline, standards for pipeline construction, compensation for dis-
ability or death of oil port employees, unfair labor practices, and cer-
tain provisions of the U.S. Criminal Code relating to the high seas.
The customs laws of the United States are specifically made inap-
plicable with special provisions for foreign articles used in
construction.

In order not to violate treaty commitments of the United States con-
cerning the exercise of jurisdiction over foreign-flag vessels on the
high seas, the bill prohibits the use of the high seas oil port by a foreign-
flag vessel unless the foreign-flag States involved agrees to recognize
the jurisdiction of the United States for that purpose, and unless the
foreign-flag vessel owner has designated an agent in the United States
for service of process.

The Secretary of State is enjoined to take certain action interna-
tionally in support of the policy of the Act.

All United States officials with responsibilities in relation to laws
applicable to a high seas oil port shall be afforded access to the oil
port in order that they may carry out their responsibilities.

A civil penalty of $10,000 is provided for each violation of the
title or of any rule or regulation issued pursuant to section 203. In
addition, a criminal fine of not more than $25,000 is provided for a
willful and knowing violation of the title or of a section 203 regulation.
Anv vessel, exeept a public vessel, is made liable é¢n rem for any penalty
or fine resulting from a violation in which the vessel was used.

The Seeretary is authorized under certain conditions to take appro-
priate action to suspend or revoke the license to operate.
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The title further provides for the establishment of a High Seas Oil
Port Liability Fund which shall be responsive without regard to fault
for all damages oceurring within the territorial limits of the United
States as a result of operation or activities related to a high seas oil

ort. The Fund will respond to claims rising out of any one incident
up to $100,000,000. It may sue, and be sued in its own name. The Fund
will be created by a fee of $.02 per barrel, collected from the owner
of any oil off-loaded at the high seas oil port, the Fund shall be sub-
rogated to the rights of any claimant whose claim is satisfied by the
Fund, and finally, where necessary, the Fund may borrow money
needed to satisfy claims,

The title also authorizes the Secretary to engage in certain research
activities and to enter into contracts, or make grants, for that purpose,

_Finally, the title authorizes appropriations for fiscal years 1976,
1977, 1978, and 1979 of not more than $2.5 million for any fiscal year
for the administration of Title II, other than section 211. It also au-
thorizes $10 million for each of fiscal years 1975, 1976, and 1977, to
carry out the purposes of section 211.

SECTION-BY-SECTION ANALYSIS

SECTION 1—S8HORT TITLE

This section provides for the short title of “High Seas Oil Port
Act”. ) ‘
: SECTION 2-—DECLARATION OF POLICY

_ This section outlines the national policy involved in the enactment
of the. Act, by listing certain findings which outline the justification
for, and declaring the specific purposes to be accomplished in, that
enactment. The findings in subsection (a) relate (1) to the fact that
anticipated increase in the nation’s energy requirements and the con-
clusion that the national energy demands cannot, for the foreseeable
future, be met by the domestic sources of energy supply; (2) to the
fact that certain factors affecting other potential sources of energy
supply may require that increased demands be met by the utilization
of o1l ‘as the supply source and that a substantial part of that oil must
be imported; (3) to the fact that the economic resource use, the pro-
tection of the national balance of payments position, transportation
efficiency, and the maintenance of a competitive position in world
trade, dernand the utilization of increasingly larger tankers to trans-
port the needed oil; (4) to the physical limitations of present port
areas and port facilities which render them incapable of accommodat-
ing the needed larger tankers and the lack of feasibility, either from
a cost or environmental protection viewpoint of rendering the port
waters or port facilities capable of accommodating such larger tank-
ers; (5) to the fact that importation of the additional quantities of oil
in smaller tankers would constitute substantial port congestion; (6)
to the fact that the construction of oil ports on the high seas in water
sufficiently deep to accommodate the larger tank vessels is both eco-
nomically and environmentally advantageous; (7) to the fact that
there is primarily a national interest in the location, construction
standards, and operational control of the hich seas oil ports and that
there is both national and local interest in the resultant shoreside im-
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pact which such ports necessarily will have as the oil is transferred
ashore, and (2) that the construction and operation of such high seas
oil ports is a reasonable use of the high seas and would be consistent
with recognized principles of international law. In subsection (b), the
purposes of the Act are declared to be the authorization of construe-
tion licenses by the Secretary of the Interior, the authorization of
operation regulations by the Secretary of the Department in which
the Coast Guard is operating, the minimization of any adverse impact
which either the construction or operation would have on the marine
environment, and the protection of the national interests of the United
States in such construction and operation, as well as the protection
of the national and local interests related to the impact on adjacent
coastal States.
SECTION 3-—DEFINITIONS

(a) This subsection defines “high seas oil port” or “oil port” to
mean, in a structual sense, any complex consisting of a structure or
structures, permanently sited, whether floating or bottom-bearing, to
be located in or subjacent to, the offshore coastal waters of the United
States, to be operated as a means for unloading and further transfer of
petroleum or petroleum products for transshipment to the United
States. In a structural sense, “high seas oil port” includes all necessary
components, together with their associated equipment and appurte-
nances. It also mcludes that segment of the pipeline connection to the
shore which segment, while strictly speaking, not located beyond the
territorial Himits of a State, is a constituent part of the permit process
and is intended to be covered by the single permit issued. In addition,
in a geographical sense, the high seas o1l port is defined as a circular
zone: of not less than two and not more than four nautical miles, the
center of which circular zone is deseribed as the port reference point.

(b) “Offshore coastal waters of the United States. refers to the high
seas, beyond the territorial limits of the United States, and super-
jacent to the Continental Shelf of the United States, as the Continental
Shelf is delineated bv the provisions of the Convention on the Conti-
nental Shelf, to which the United States is signatory. By virtue of this
definition, the intent is made clear that the anthority under this Act
to construet and to operate high seas o1l ports does not extend into any
waters located within the territorial limits of the United States, with
the single exception that where there is a2 pipeline connection from a
permitted high seas oil port, that segment of the pipeline component
within the territorial limits of the United States shall be included as a
part of the overall construction and operation licenses.

(e} This subsection defines “United States” or “State” to include
the several States, the District of Columbia, the territories and pos-
sessions of the United States, and the Commonwealth of Puerto Rico.

(d) This subsection defines “coastal State” to include anv State, as
defined above, which lies in, or borders on, the Atlantic, Pacific, or
Arctic Ocean, or Gulf of Mexico.

(e) This subsection defines “adiacent coastal State” to mean, as to
anv high seas oil port, either existing or proposed, a coastal State, as
defined above, any point of which lies within ten miles of any com-
ponent of the high seas oil port. This definition is designed to include,
therefore, the coastal State nearest to the high seas oil port, in its
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geographical sense, as well as any State which lies within ten miles of
any component, and, in particular, a pipeline segment which connects
the high seas oil port to the land. This definition relates only to the
actual territorial limits of the State involved, and is not intended to
refer in any way to an extension of lines of demaraction beyond the
territorial limits of that State. o )

(f) This subsection defines the “port reference point™ to be desig-
nated by the Secretary of the Interior for purposes of charting and
measurements for other purposes. The port reference point is to be
defined by the coordinates of latitude and longitude and is to be selected
as that point Jocated as nearly as possible at the center of the high seas
oil port activity. In other words, if the high seas oil port consists of one
basic sea island or artificial island, the port reference point would be
the center of the structure. In the case of a single buoy or multi-buoy
system with associated platforms, some element of judgment for the
exact reference point must be exercised. . o

(g) This subsection defines “person” to include private individuals
or entities, and officers, employees, or instrumentalities of the Federal
Government, of any State or local government, or of any foreign gov-
Bmment. . * - - ’, - - th

(h) This subsection defines “eligible applicant” as meaning any citi-
zen or group of citizens of the United States, any State as earlier de-
fined, or any private, public, or municipal corporation or _ang other
entity which has been created pursuant to the laws of the United States
or of any State. This would include any_g?vemment-al subdivision of a
State and the term “laws of any State” is intended to refer to the Con-
stitution of that State, as well as its statutory enactments.

(i) This subsection defines “marine environment” to include the
offshore coastal waters of the United States, as earlier defined, the
coastal waters of a State within its territorial Hmits, which contain a
measurable amount or percentage of sea water, the resources, both liv-
ing and non-living, of each of the cited bodies of water, and the eco-
nomie, recreational, and esthetic values of the listed waters and the
resources located therein and thereunder.

SECTION 4~—ACTIVITIES PROHIBITED

This section outlines the activities prohibited under the Act. First,
it specifies that, except as specifically authorized by the laws of the
United States, including this Act, or pursuant to an authorized Fed-
eral program (even though that program is not authorized in specific
terms by law) no person, as defined in the Act, may construct, main-
tain, or operate, either a high seas oil port or any other fixed structure
in the waters superjacent to the Continental Shelf of the United
States. “Fixed” in the sense used here refers to a permanently sited
structure, whether that structure is floating or bottom-bearing.

The section also prohibits the use of the high seas oil port for pur-
poses other than its defined purpose. It may not be ntilized, except for
materials or supplies to be used in the construction, maintenance, or
operation of the high seas oil port, for the unloading of any commodi-
ties or materials brought to the oil port from the United States. It
may not be used for transshipping to the United States any commodi-
ties or materials other than petroleum or petroleum products. It may
not be used for the transshipment of petroleum or petroleum products
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which are destined for locations outside the United States. This would
not prohibit the unloading of petroleum or petroleum products from
forelgn sources, the first destination of which would be the United
States, even though the ultimate destination might be elsewhere. It
may not be used for transpertation of minerals extracted from the
seabed and subsoil of the Continental Shelf in the coastal area in
which the high seas oil port is located. This prohibition is intended to
apply to the utilization of the high seas o1l port for the transship-
ment of oil extracted in the same area. It would not prohibit, for in-
stance, the reception at a high seas oil port, located off California, of
oil extracted from the Continental Shelf of the Alaskan North Slope.
Finally, it may not be used by any vessel which is not equipped with
collision avoidance radar system meeting or exceeding such systems
as are required by the United States Maritime Administration of
vessels built with United States Government subsidies.

In relation to the various use prohibitions, an exception is made in
that the Secretary of the Interior is authorized by rule to, in effect,
waive the prohibitions. In doing so, he will be required to follow the re-
quirements of the Administrative Procedures Act in issuing such
exception rules and is expected to hold public hearings for that pur-
pose. It is also intended that in authorizing any such exception by rule,
the Secretary must follow all of the constituent elements of this Act
in relation to the various economic factors, environmental protection
requirements, and other conditions and restrictions attached to the
issuance of an original license, including an application for the excep-
tion from the licensee,

TitLe I—Coxstrucrion or Hica Seas O Ports

SECTION 101—DEFINITION

This section defines the term “Secretary” as referring to the Secre-
tary of the Interior.

SECTION 102—LICENSE TO CONSTRUCT

This section outlines the basis upon which the Secretary may issue
construction licenses, including the determination of the applicant’s
responsibility and general capability to comply with license condi-
tions; the assurance of competition ; the protection of the marine en-
vironment in which the port is to be located; the assurance that the
port will not unreasonably interfere with other high seas uses; the
assurance that the location chosen will meet national needs, or regional
needs, or both, and the economic effects that a high seas oil port will
have on existing nearby ports. In addition, the section provides for a
license term of five years with necessary extension authority; author-
izes the transfer of a construction license; and outlines the authority
of the Secretary to attach conditions to the construction license inelnd-
ing construction schedule requirements, necessary fees, environmental
protection measures, assurance of nondiscriminatory access at reason-
able rates; and bonding requirements to make certain that the licensee,
upon termination of the license, will remove such components as may
have been put in place, subject to certain waiver authority by the
Secretary. In relation to fees for pipeline rights-of-way, the section
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provides that one-half of any such fee shall be disbursed to the ad-
jacent coastal State, or where more than one State fits that description,
shall be divided equally between them. The pipeline right-of-way fee,
which the Secretary may prescibe, is limited to that part of the pipe-
line lying outside the territorial limits of any State, leaving to the m-
volved State the question of assessing right-of-way fees for the pipe-
line component within that State’s jurisdiction. The section also re-

uires consultation with the Secretary of the department in which the

oast Guard is operating as to any license conditions which are intend-
ed to continue after the license to construct becomes a license to oper-
ate. The license conditions referred to in this regard would include, but
would not necessarily be limited to, design and construction standards
as they would later relate to operating conditions. In addition, the Sec-
retary would be expected to consult in the same manner as to any other
aspect of the construction, such as the siting, which would impact on
the operational authority of the Secretary of the department in which
the Coast Guard is operating.

SECTION 103—ENVIRONMENTAL CONSIDERATIONS

This section provides that the Secretary, prior to the issuance of a
construction license, shall establish certain criteria for evaluating the
potential environmental impact of the construction on the marine en-
vironment. The eriteria specifically listed relate to the various aspects
of marine environment protection. Included are related land-based
developments to the extent that they may impact on that environment.
“The other aspects of land-based developments would be considered
primarily by the State under the provisions of section 104. In addi-
tion, the section defines the issuance of such a license as a “major Fed-
eral action” in the sense of NEPA, thereby automatically requiring
an impact statement.

SECTION 104~LICENSING PROCEDURES

This section authorizes the issuance of rules and regulations con-
cerning issuance of licenses; lists the information to be required in
license applications; provides for publie access to information related
to the license application; outlines the procedures to be followed by
the Secretary in consulting with other Federal agencies and adjacent
coastal States prior to issuing a license; states the requirements of
publication of notice; specifies the holding of public hearings; and out-
lines the procedures to be followed in the review of the Secretary’s
decision relating to the license application, As to the public access to
information, it is expected that all information reasonably necessary
for an intelligent participation in the decision-making process will be
made readily available to the interested public. As to the consultation
with other agencies, the Secretary is expected to give full and complete
consideration to the comments and recommendations of those agencies,
with the caveat that where objections cannot be resolved, the Secre-
tary will have to make a decision as to whether the general need and
justification for the particular license should override the objection of
another agency. In any such override, the Secretary will, of conrse, be
expected to justify his decision to the public, to the Congress, and, if
court action ensues, to the court. As to the consultation with adjacent
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coastal States, subsection (e) outlines the procedures therefor, and
requires the resolution of the coastal State’s objections before a license
may be issued, when the license has a direct impact on the State. Where
an adjacent coastal State’s objections cannot be resolved, the Secre-
tary may not grant a license under this title. It should be noted, how-
ever, that the State’s objections must be based upon the fact that the
issuance of the license and the necessary secondary impact thereof
would be inconsistent with applicable State programs or other legis-
lative requirements related to land or water uses. The controlling State
objections would not be determinative of the issues unless those were
so founded. In considering the views of any State which would be in-
directly, rather than directly, affected, for instance, a State in whose
borders the overall project could, but need not necessarily include,
land-based facilities, the views of that State should be considered, but
would not be dispositive of the question of issuing the license, in view
of the fact that that State could grant or withhold its permission for
the expansion of facilities or services in accordance with other laws.
As to notice, hearing and review, the Secretary shall take every appro-
priate action to insure full and complete notice related to a license
application. He is required to hold full public hearings and to make
his decision in writing within a definite time period. The judicial re-
view of his decision is available in accordance with the Administrative
Procedures required in Chapter 7 of title 5, United States Code para-
graph (3) of subsection (f) of this section, this title defines what is
meant by the phrase “aggrieved by agency action within the meaning
of a relevant statute”, as included within title 5, United States Code,
section 702.

SECTION 105——SUSPENSION OR REVOCATION OF LICENSE TG CONSTRUCT

This section outlines the Secretary’s authority to suspend or revoke
a_construction license when the licensee fails to comply with any ap-
plicable provision of the title or any applicable rule, regulation, re-
striction, or condition issued or imposed by the Secretary. It is in-
tended that the Secretary will, by rule, prescribe the conditions and
time limitations under which a suspension may be terminated, and
construction resumed.

SECTION 106—CERTIFICATION OF COMPLETION OF CONSTRUCTION

This section includes the provisions under which the Secretary may
certify the proper completion of construction, so that the license to
construct may ripen into a license to operate under Title IT. After he
finds that construction has been properly completed, the Secretary is
required to collect from the licensee a fee equaling three percentum of
the cost of construction of the high seas oil port. The construction cost
involved is, of course, limited to the construction of components as
licensed by the Secretary and does not extend to any construction cost
of associated land-based facilities. Fle shall then disburse one-third of
the fee to the United States Treasury and the remaining two-thirds to
the adjacent coastal State, or to adjacent coastal States, in equal divi-
sion. This disbursement to the States, to the extent that the amount
involved will do so, is intended to reimburse those States for any as-
sociated costs related to the high seas oil port construction. The re-
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quirement for a construction fee will, of course, apply when a State or
other public entity is the licensee, as well as when individuals or pri-
vate entities are involved.

SECTION 107—AUTHORIZATION FOR APPROPRIATION

This section authorizes not to exceed $500,000 for each of the fiscal
years 1974, 1975, and 1976, for administration of the title.

Trure II—OperaTION OF HicH Seas OiL Ports

SECTION 201—DEFINITION

This section defines the term “Secretary™ as referring to the Secre-
tary of the department in which the Coast Guard is operating.

SECTION 202—LICENSE TO OPERATE

This section praovides for the conversion of a license to construct to
a license to operate. It also provides for the renewal of such converted
license. The period of the license to operate, as converted or renewed,
shall be specified for a period of years in the light of all circumstances,
but for a period of no more than thirty years. In determining such
duration, the Secretary shall consider various pertinent factors in-
cluding cost, useful life, and the public purpose served. When any
licensing period expires, and upon application of the licensee, the Sec-
retary is required to renew the license, provided he finds at that time
that the high seas oil port is in commercial operation, is operating
in accordance with the public interest, and that the licensee is in com-
pliance with license conditions, with title requirements including reg-
ulations thereunder, and with such other provisions of law as may be
applicable at that time relating to the operation of the high seas oil
port.
! SECTION 203—RULES AND REGULATIONS

This section authorizes the Secretary to issue reasonable rules and
regulations under which the oil port shall be operated, and provides
specifically for regulations with respect to matters concerning safety
of life and property, the protection of navigation, and the establish-
ment of safety zones. Special regulations may also be issued by the
Secretary, after consultation with the Secretary of the Interior, in
order to protect navigation during the construction period of the high
seas o0il port.

SECTION 204—APPLICABLE LAWS

This section specifies that high seas oil ports do not possess the status
of islands and have no territorial seas of their own, and makes appli-
cable to the high seas oil port, except as specifically provided in the
section, the Constitution and the laws and treaties of the United States
in accordance with the high seas status of the oil port. The above pro-
vision is intended to make clear that in enacting this Act, the United
States is making no territorial claims beyond its present territorial
limits. The high seas oil ports are recognized as being a part of the
high seas, and the extension of United States jurisdiction over them
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for various purposes is restricted to the supervision of their operation
and does not constitute a claim of territorial jurisdiction. State taxa-
tion laws are specifically not applicable to the high seas oil port or any
part thereof located outside the tax jurisdiction of a State. There is no
mntention by this provision to change the right of a State to apply its
tax laws to its citizens as they may otherwise be applied to those citizens
while outside the State jurisdiction, nor is there any intent to preclude
a State from applying its taxation laws to any pipeline segment of the
high seas oil port lying within the State jurisdiction. In other respects,
certain civil and criminal laws of the State nearest to the high seas
oil port are declared to be the law of the United States for the o1l port.
Certain laws are made specifically applicable to the high seas oil port
as if it were located within the United States, including Title I of the
Ports and Waterways Safety Act of 1972, laws relating to merchant
vessel inspection and merchant seamen, the so-called Magnuson Aect
relating to port security, sections of the Federal Water Pollution Con-
trol Act retating to o1l and hazardous substance discharges and to
sewage discharges from vessels, the International and Coastwise Load
Line Acts, laws relating to the carriage of passengers and cargo and
the utilization of towing vessels, Title I of the Marinie Protection, Re-
search, and Sanctuaries Act of 1972 relating to the transportation of
material for dumping into ocean waters, provisions of the Longshore-
men’s and Harbor Workers’ Compensation Act, and the National
Labor Relations Act, and provisions of law relating to pipeline move-
ments of petroleum and petroleum products, as to regulatory authority
of the Interstate Commerce Commission as to rates, and the Secretary
of Transportation as to pipeline safety, the latter in relation to pipeline
safety. Finally, by definition, certain Federal criminal laws, applicable
to the special maritime and territorial jurisdiction of the United States
are made applicable to the oil port. The customs laws of the United
States will not apply to the high seas oil port, but foreign articles used
in construction will be subject to applicable duties and taxes. It should
be noted that some difficulty may be created in the application of some
of these specific laws to a high seas oil port when a State or subdivision
thereof is the licensee. This, of course, is a matter that the Secretary
should consider in connection with whether the eligible applicant 18
capable of complying with the overall scheme of the Act.

SECTION 205—FOREIGN-FLAG VESSELS

The purpose of this section is to insure that the United States, in this
Act, does not violate its treaty commitments under the Convention on
the High Seas. Article 6 of that Convention specifically provides that
“ships shall sail under the flag of one State only and, save in exception
cases expressly provided for in international treaties or in these Ar-
ticles, shall be subject to its exclusive jurisdiction on the high seas”
(emphasis added). In order that there can be no question relating to
the various laws made applicable to the high seas oil port under this
title, it is considered necessary from a legal standpoint and desirable
from an international relations standpoint, that any jurisdiction as-
serted over foreign-flag vessels is based upon clear legal authority, and
is not dependent upon a theory of consent by the foreign-flag vessel
owner, as contrasted to the foreign-flag nation.
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SECTION 200—INTERNATIONAL COOPERATION

This section directs the Secretary of State to take appropriate action
internationally relating to construction and operation of high seas oil
ports, with particular regard for navigational safety measures.

SECTION 207—OFFICIAL ACCESS

This section requires reasonable access to the high seas oil port for
all United States officials for the purpose of carrying out their
responsibilities.

SECTION 208—PENALTIES

This section provides for a civil {Denalty of $10,000 per day for
violations of the title, or of applicable rules and regulations. 1t pro-
vides in addition for a criminal penalty of not more than $25,000 per
day when any such violation is committed willfully or knowingly.
Finally, it subjects certain vessels to liability én rem for any penalty
assessed or fine imposed when the vessel is used in committing the
violation. The exemption of public vessels is intended to apply to those
vessels entitled to sovereign immunity under international law. This
would include vessels owned or bareboat chartered by the Federal
Government, by a State Government, or by a foreign government, but
would not include such vessels if they were being used at the time
for commercial purposes.

SECTION 209—SUSPENSION OR REVOCATION OF LICENSE

This section provides for the authority to suspend or revoke licenses
when the licensee fails to comply with appropriate rules, regulations,
restrictions, or conditions of the license. It provides for appropriate
court process and, in appropriate cases, summary action by the Sec-
retary. In the case of summary action by the Secretary, appellate
review is provided for.

SECTION 210—LIABILITY FOR DAMAGE

This section creates a High Seas Oil Port Liability Fund which shall
be liable without regard to fault, for all damages, (not including clean-
up costs) which may be suffered to property located within the terri-
torial jurisdiction of the United States because of operations related
to the high seas oil port and occurring at the oil port or in its vicinity.
The purpose of including activities in the vicinity of the oil port 1s
to cover pollution incidents that may occur involving a vessel ap-
proaching the port prior to its actual arrival. Claims arising from any
one incident may not be settled by the Fund in an amount in excess
of $100,000,000. The Fund will be established by collecting a fee of
two cents per barrel, from the owner of the oil, for any oil off-loaded
at the high seas oil port. After settling claims, the Fund will be sub-
rogated to the rights of the claimant against any third party up to the
amount of the claim. The Fund does not supersede the requirements of
rights of recovery of damage under other law, and does not affect the
clean-up requirements contained in section 311 of the Federal Water

Pollution Control Act.

31

SECTION 211-——AUTHORITY FOR RESEARCH ACTIVITIES

This section authorizes the i i
‘ ecret y
and stade oo e 4 S ary to engage in certain research
i y activities related to removal of oil and the prevention of oil
bills.
SECTION 212—AUTHORITY FOR APPROPRIATIONS

This section authorizes appropriations of not to exceed $2.5 million
for any of the fiscal years 1976, 1977, 1978, and 1979, for general
administration and further authorizes $10 million per year for fiscal
years 1975, 1976, and 1977, in order to carry out the research authority
under section 211.

Cost or THE LEGISLATION

Pursuant to Clause 7 of Rule VIII of the Rules of the House of

%{%)resentatives, the Committee estimates the cost of the legislation as
ollows:

Current fiscal year : $500,000

Next five fiscal years:
{tn millions of dofars]
Fiscal years

1975 1976 1977 1978 1979

Title | Cadministration). ..o oovmive s
Title () sadministratior?) .............................. o5 3 Ry 5T 25T 25
Title {| (research)......._....._.....__llTTTTTTTT 10.9° 10.0 10.0 ... . ’
TOMBL. - oo e e ann 10.5 13.0 12,5 2.5 25

The total estimated cost for the current fiscal year, plus the five
succeeding fiscal years is $31.5 million. The estimate relating to the
administration of Title I is to provide for additional administrative
expenses not attributable to any particular oil port. Costs attributable
to any individual high seas oil port in relation to processing of the
license and monitoring of the construction will be recovered by a fee
assessment of the Secretary. It is anticipated that the issnance of con-
struction licenses will occur within a three year period. Any additional
authorization for Title I administration will have to be specifically
authorized by the Congress.

As to the administration of Title IT, such costs should not commence
until fiscal year 1976. Additional administrative costs after fiscal year
1979, will have to be specifically authorized by the Congress.

As to section 211 research costs, it is anticipated that all such re-
search should be completed within a three year time span, commencing
in fiscal year 1975. If additional research authorization is found to be
necessary, it must be specifically enacted at a subsequent time.

The Committee has not received any specific estimates of cost from
an% Federal agency.

here is no authorization for appropriations in relation to the High
Seas Oil Port Liability Fund in view of the fact that that Fund, in-
cluding its administration, will be created and maintained by a fee of
two cents per barrel for each barrel of oil off-loaded at the high seas
oil port. The fee will be collected from the owner of the oil.
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Cizanges 1N Exmsring Law

Clause 3 of Rule VIII of the Rules of the House of Representatives,
as amended, does not apply, in view of the fact that the bill, as re-
ported, would, if enacted, make no change in existing law.

DrparTMENTAL REPORTS

IL.R. 5898 and ILR. 5091 (a same subject bill), were the subjects
of several departmental reports. The texts of these reports follow
herewith :

DEeparTMENT oF THE NAVY,
OrFIcE oF LEGISLATIVE AFTAIRS,
Washington, D.C., June 13, 1973.
Hon. Leovor K. SuLnivax,
Chairman, Committee on Merchant Marine and Fisheries, llouse of
Representatives, Washington, D.C.

Drar Mapam CHARMAN : Your request for comment on H.R. 5898,
a bill “To amend the Merchant Marine Act, 1936, to provide author-
ity to the Secretary of Commerce to issue permits to construct, oper-
ate, and maintain certain offshore port and terminal facilities,” has
been assigned to this Department by the Secretary of Defense for
the preparation of a report thercon expressing the views of the De-
partment of Defense. : e

This bill would add to the Merchant Marine Act, 1936, a new Title
X111, “Offshore Port and Terminal Facilities.” Section 1301(a) of
the bill would vest the Secretary of Commerce with control over
construction, operation and maintenance of all ports or terminal
facilities beyond the territorial waters of the United States, by pro-
hibiting such action by “any person” without a permit therefor issned
by the Secretary of Commerce under such regulation and upon such
conditions as he may prescribe. Section 1301(b) prescribes the factors
to be considered by the Secretary of Commerce in issuing any permit
under the section. :

In his energy message to the Congress in April of this year, the
President. proposed the development of deepwater ports in answer
to the problem of importing, cheaply and with minimum damage to
the environment, the large quantities of oil we will be needing in the
foreseeable future. In implementation of this portion of his message,
there has been transmitted to the Congress by executive communica-
tion from the Secretary of the Interior the proposed Deepwater Port
Facilities Act of 1973 which has now been introduced as H.R. 7501.
This is a comprehensive proposal representing the coordinated effort
of the departments and agencies of the executive branch to meet the
many problems associated with the regulation and construction of such
facilities. In our view, the provisions of H.R. 7501 furnish a more
adequate and effective means for dealing with these problems than
H.R. 5898.

In view of the above, the Department of the Navy, on behalf of
the Department of Defense is opposed to enactment of H.R. 5898.

This report has been coordinated within the Department of De-
%nfse in accordance with procedures prescribed by the Secretary of

efense.
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The Office of Management and Budget advises that, from the stand-
point of the Administration’s program, there is no objection to the
presentation of this report for the consideration of the Committee
and that enactment of H.R. 7501 would be in accord with the pro-
gram of the President.

For the Secretary of the Navy.

Sincerely yours,
E. H. Wwrerr,
Captain, U.8. Navy, Deputy Chief.

DrparrmenTt or e Navy,
Orrice oF LEGISLATIVE AFFAIRS,
‘ Washington, D.C., June 13, 1973.
Hon. Leowor K. Svrnrivax,
C hairman, Commitice on Merchant Marine ond Fisheries, House of
Representatives, Washington, D.C.

Dear Mapay Cuamrman @ Your request for comment on H.R. 5091,
a bill “To amend the Marine Protection, Research, and Sanctuaries
Act of 1972, and for other purposes,” has been assigned to this De-
partment by the Secretary of Defense for the preparation of a report
expressing the views of the Department of Defense.

This bill would place with the Secretary of Commerce the authority
for certification of the acceptability to the marine environment the
siting, construction and operation of structures to be used for ports,
terminals, powerplants, airports, research platforms or other purposes
in the high seas beyond the territorial seas of the United States,
superjacent to the Continental Shelf of the United States,

H.R. 5091 is considered objectionable for the following reasons:

2. There is the significant danger that the bill would be interpreted
as providing for unilateral extension of the United States’ jurisdiction
beyond the 12-mile contignous zone provided for in the 1958 Conven-
tion on the Territorial %2& and Contiguous Zone. An assertion of
sovereignty over “offshore coastal waters”, which is now included in
the bill; would contravene international law. Also, while the United
States may prohibit activities by its own citizens, even on the high
seag, the bill (section 407(a)) does not limit its jurisdiction to citizens.
Instead, it applies to “any person subject to the jurisdiction of the
United States” and permits the assessment of a civil penalty of up to
$50,000 per day for each day of the violation. It is conceivable that
“any person subject to the jurisdiction of the United States” could be
construed to apply to an alien who, after performing the prohibited
acts, enters the territory of the United States. Additionally, a U.S.
court could construe the prohibited acts as an encroachment on the
territorial integrity of the United States and thus apply it to aliens
who place structures on or over the Continental Shelf.

It is the policy of the United States, neither to make nor to recog-
nize unilateral claims to sovereignty beyond the territorial sea except
as provided in customary and conventional international law (9 mile
fishing zone and contiguous zone for enforcement of customs, fiscal,
immigration and sanitary regulations). In order to preserve a narrow
territorial sea throughout the world, which is essential to our security
interests, the United States has consistently protested the unilaeral
extension of coastal-state sovereignty and jurisdiction by other na-
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tions, and has steadfastly maintained that such matters should be dealt
with on a multinational basis at the forthcoming Law of the Sea
Conference. The enactment of this bill with its assertions of sover-
eignty over marine areas seaward of the territorial sea could erode
the United States position at the Conference,

For an example of the manner in which this jurisdictional issue
may be addressed without prejudice to United States Law of the
Sea interests in a specific case, the Committee is rveferred to the
proposed Deepwater Port Facilities Act of 1973 contained in H.R.
'1501. The approach there taken involves first a determination that
the construction and operation of superports is a reasonable use of
the high seas, and second a prohibition of construction or operation
of such facilities by United States nationals without a license coupled
with a prohibition of the transport of commodities or other materals
Letween the United States and an unlicensed facility. Both the scope
and the relatively indefinite nature of the activities sought to be
regulated by the subject bill seems to preclude a satisfactory resolu-
tion of the jurisdictional issues raised by means of a similar approach.

b. The proposed legislation makes no provision for a national
defense exclusion in the certification of offshore artificial structures.
While the Department of Defense does and should consider the
effects of its actions on the environment, it appears inappropriate,
as provided in Section 403(e), for the Secretary of Commerce to
establish and apply criteria for evaluating the need of an artificial
structure offshore by the Department of Defense.

c. The bill duplicates and overlaps functions and responsibilities
of other agencies such as Coast Guard, Department of Defense
{Navy and Corps of Engineers) and the Environmental Protection
Agency (EPA).

d. A strict interpretation of the definition of “strueture” (page 3,
line 12) might well include research vessels, platforms and buoys
anchored, moored or employed in the coastal waters. In the case of
military platforms to be constructed in the applicable coastal waters,
the requirement contained in Section 403(b) to submit “reasonably
detailed plans at least two years prior to the expected date of the
beginning of construction” could be unbearably restrictive depend-
ing, of course, on the interpretation of the word “reasonable”. In
most cases it would be highly improbable that detailed plans would
be in hand two years ahead of time.

e. The bill, in effect, provides a single department veto power over
offshore structures based upon marine environment protection as the
sufficient condition upon which to exercise such power regardless of
other considerations. Thus the bill could well block the best solution
to complex, interdependent problems involving the Nation’s security
cconomic development, energy and natural resource supplies and
transportation systems as well as those of the environment.

In his energy message to the Congress in April of this yvear, the
President proposed the development of deepwater ports in answer
to the problem of importing, cheaply and with minimum damage to
the environment, the large quantities of oil we will be needing in
the forseeable future. In implementation of this portion of his mes-
sage, there has been transmitted to the Congress by executive com-
munication from the Secretary of the Interior the proposed Deep-

water Port Facilities Act of 1973 which has now been introduced as
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H.R. 7501, This is a comprehensive proposal representing the co-
ordinated effort of the departments and agencies of the executive
branch to meet the many problems associated with the regulation
and construction of such facilities. In our view, the provisions of
H.R. 7501 furnish a more adequate and effective means for dealing
with these problems than H.R. 5091.

In view of the above, the Department of the Navy, on behalf of
the Department of Defense is opposed to enactment of H.R. 5091.

This report has been coordinated within the Department of De-
fense in accordance with procedures prescribed by the Secretary of
Defense.

The Office of Management and Budget advises that, from the
standpoint of the Administration’s program, there is no objection
to the presentation of this report for the consideration of the Com-
mittee and that enactment of H.R. 7501 would be in aceord with the
program of the President.

For the Secretary of the Navy.

Sincerely yours,
E. H. WiLLeTT,
Captain, U.S. Navy, Deputy Chief.

- Feperar Marrtive CoMMISSION,
Orrice oF THE CHAIRMAX,
Washington, D.C., August 22, 1973.
Hon. Leovor K. SunLIvaN,
Chairmen, Committee on Merchant Marine and Fisheries,
House of Representatives,
Washington, D.C.

Dear Mavaym Cuamman: This is in response to your request for the
views of the Federal Maritime Commission with respect to H.R. 5091,
a bill to amend the Marine Protection, Research, and Sanctuaries Act
of 1972, and for other purposes.

Inasmuch as the bill does not affect the responsibilities or juris-
diction of the Commission, we express no views as to its enactment,

The Office of Management and Budget has advised that there
would be no cbjection to the submission of this letter from the stand-
point of the Administration’s program.

Sincerely..
Herey Devcn Bevrtoey,
Chairman,
Enclosure.

U.S. DeearryzNt oF tae INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., June 12, 1973.

Hon, Leoxor K. Svrvivax,
Chairman, Committee on Merchant Mavine and Fisheries,
House of Bepresentatives,
Washington, D.C. ;

Drar Mapame CraRMAN: This respouds to vour request for this
Department’s views on H.R. 5091 and H.R. 5808, bills to anthorize
the siting of offshore structures.
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We recommend that neither bill be enacted but that the Administra-
tion’s proposed “Deepwater Port Facilities Act of 1973,” H.R. 7501,
be enacted instead.

All three bills would establish a licensing system for deepwater
ports of the United States Coast beyond the territorial sea. A principal
element in evaluating license applications under all three bills is the
consideration of the environmental impact. On this point the Admin-
istration’s bill contains significantly more detail and we prefer it for
that reason. )

A principal difference between the Administration’s bill and the
ones pending before this Committee is that our bill gives Federal
jurisdiction to the Department of the Interior, whereas H.R. 5091
and H.R. 5898 give jurisdiction to the Department of Commerce. Three
factors led to the Administration’s decision: First, Interior has the
fundamental federal responsibility for assuring the Nation an adequate
supply of energy. This entails supervising the oil import program, ad-
ministering all emergency fuel supply programs and providing ana-
lytical support for the Oil Policy Committee. We also lease all energy
resources on public lands and the outer continental shelf. At the
President’s direction we have recently created an Office of Energy
Conservation,

The second factor is the expertise we have developed in super-
vising the construction and operation of oil drilling platforms on the
outer continental shelf. These platforms, connected to the mainland
by pipeline, are very similar to the type of facility we expect to license
under this new legislation.

The third factor is the requirement in our proposal which we feel
is extremely important, that the Secretary consult with the Governors
of States off whose coast a facility is proposed to be located “to ensure
that the operation of the facility and directly related land-based ac-
tivities would be consistent with the State land use program.” Since
the Administration’s Land Use Planning proposal gives Interior fed-
eral responsibility for approving State land use programs, it was felt
that Interior was in the best position to coordinate deepwater port
licensing with State land use plans.

The Office of Management and Budget has advised that there is no
objection to the presentation of this report and that enactment of
H.R. 7501 would be in accord with the program of the President.

Sincerely yours,
Jack O. Horrox,
Assistant Secretary of the Interior.

InreRsrate CoMMERCE COMMISSION,
OFFICE OF THE CHAIRMAN,
Washington, D.C., August 14, 1973.

Hon. Lrovor K. SuLiivax,
Chairman, Committee on Merchant Marine and Fisheries,
I ouse of Representatives, Washington, D.C.

Dear CHamMaN Surtivan: Thank you for your recent letter re-
questing our views on HL.R. 5898, a bill, to amend the Merchant Marine
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Act, 1986, to provide authority to the Secretary of Commerce to issue
permits to construct, operate, and maintain certain offshore port and
terminal facilities.

Upon analysis of the proposed legislation, we have concluded that
its provisions do not directly affect any functions of the Interstate
Commerce Commission under existing law. Therefore, we have no com-
ment to make on this legislation.

Sineerely yours,
Groree M. Starroro, Chairman.

InTERSTATE CoMMERCE COMMISSION,
OFFICE OF THE CHAIRMAN,
Washington, D.C., August 14, 1973.
Hon. Leovor K. Surtivan, o
Chairman, Committee on Merchant Marine and Fisheries, House of
Representatives, Washington, D.C.

Dear Cramrman Svrrivan: Thank you for your recent letter re-
questing our views on H.R. 5091, a bill, “To amend the Marine Pro-
tecmo’r;, Research, and Sanctuaries Act of 1972, and for other pur-
poses”.

Upon analysis of the proposed legislation, we have concluded that
its provisions do not directly affect any functions of the Interstate
Commerce Commission under existing law. Therefore, we have no
comment to make on this legislation.

Sincerely yours,
GEORGE M. STAFFORD,
C hairman.

DrparTMENT OF STATE,
Washington, D.C.,June 13,1973.
Hon, Leowor K. Surrivan,
Chairman, Committee on Merchant Marine and Fisheries, House of
Representatives, Washington, D.C,

Drar Mabam CuHamrMax: The Secretary has asked me to reply to
your letter of March 22, 1973, requesting comment on H.R. 5898, a bill
to amend the Merchant Marine Act, 1936, to provide authority to the
Secretary of Commerce to issue permits to construct, operate, and
maintain certain offshore port and terminal facilities.

The Department notes that H.R. 5898 would amend the Merchant
Marine Act, 1936 (Chapter 27 of Title 46, United States Code) by
adding at the conclusion thereof the following new Title: “Title
XIII—Offshore Port and Terminal Facilities.” The Administration
forwarded to Congress on April 18, 1973, a draft bill (ILR. 7501) “To
amend the Outer Continental Shelf Lands Act and to authorize the
Secretary of the Interior to regulate the construction and operation of
deepwater port facilities.” The Department supports the Administra-
tion’s bill which provides a comprehensive legislative approach for
the construction and operation of deepwater port facilities. Conse-
quently, we are opposed to H.R. 5898.
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The Oftice of Management and Budget advises that there is no ob-
jection to the submission of this report and that enactment of H.R.
7501 would be in accord with the program of the President.

Sineerely yours,
MarsHaLL WRIGHT,
Assistant Secretory for Congressional Relations.

Trur Gexerarn Counsers oF THE TREASURY,
Washington, D.C.,June 20,1973,
Hon. Leoxor K. SuLrivan,
Chairman, Commitiee on Merchant Marine and Fisheries, House of
Representatives, Waskington, D.C.

Dear Mavam Caammax : Reference is made to your request for the
views of this Department on H.R. 5898, a bill to amend the Mer-
chant Marine Act, 1936, to provide authority to the Secretary of Com-
merce to 1ssue permits to construct, operate, and maintain certain
offshore port and terminal facilities.

The bill would add a new title XIII to the Merchant Marine Act,
1956 to require that no port or terminal facility shall be construeted,
operated, or maintained by any person beyond the territorial waters
of the United States, unless he has obtained a permit from the Secre-
tarv of Commerce.

In lieu of H.R. 5898 the Department recommends enactment of
H.R. 7501, “To amend the Outer Continental Shelf Lands Act and
to anthorize the Secretary of the Interior to regulate the constrne-
tion and operation of deepwater port facilities,” which was included
in the President’s April 18, 1973 Message to the Congress on Energy
Poliey.

The Department has been advised by the Office of Management
and Budget that there is no objection from the standpoint of the
Administration’s program to the submission of this report to your
Committee and that enactment of H.R. 7501 would be in accord with
the program of the President.

Sincerely yours,
Epwarp ScHMULTS,
Greneral Counsel.

T e Gexerar Cornsen oF TIE TREARURY,
Washington. D.C..June I4.1973.
Hon. Leovor K. Svriavax, :
Chairman, Committee on Merchant Marine and Fisheries, House of
Representatives, Washington, D.C.

Dear Manarx Cramvay : Reference is made to vour request for the
views of this Department on TLR. 5091, a bill to amend the Marine
Protection, Research, and Sanctuaries Act of 1972. and for other
purnoses.

The bill wonld provide that no person could construct or operate
an artificial island or other stationary structure in the offshore coastal
waters of the United States until the Secretary of Commerce had
certified that the activity involved would not result in an unaccept-
ably adverse impact on the marine environment, The bill also pro-
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vides a civil penalty of not more than $50,000 for each violation of the
certification requirement, with each day of a continuing violation con-
stituting a separate offense.

In lieu of H.R. 5091 we recommend enactment of YL.R. 7501, “To
amend the Outer Continental’ Shelf Lands Act and to authorize the
Secretary of the Interior to regulate the construction and opera-
tion of deepwater port facilities,” which was included in the Presi-
dent’s April 18, 1973 Message to the Congress on Energy Policy.

The Department has been advised by the Office of Management
and Budget that there is no objection from the standpoint of the
Administration’s program to the submission of this report to your
Committee and that enactment of H.R. 7501 would be in accord
with the program of the President.

Sincerely yours,
« Epwarp SCHMUOLTS,
General Counsel.

U.S. DeparTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C.. November 28, 1973,
Hon. Lreoxor K. Surrnivax,
Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, D.C.

Drear Mapam Cuamman: This will acknowledge receipt of your
letter of November 12 asking this Department’s views on the com-
mittee printed dated October 17, 1973, of HLR. 5898,

1 do not believe I need to dwell on the factors which make this
legislation so important. All of the committees of Congress which
have studied this legislation seem to agree on the necessity of a system
to license the construction of deepwater ports beyond the United
States territorial sea.

During the deliberation, the primary issue which has emerged is
the proper role of the various Federal agencies and the States in the
licensing and regulatory process, particularly with regard to protect-
ing the environment.

The Administration’s proposal was very carefully drafted in these
regards, after lengthy consultation with all interested Federal agen-
cies. The formula arrived at was that each Federal regulatory agency
would exercise its jurisdiction over the facility as if it were located
in territorial waters. This would avoid the necessity for any Federal
agency to create a regulatory program that might duplicate one al-
ready in operation in another agency. To expedite and facilitate the
licensing it was decided to designate a single agency to act as a clear-
inghouse, receiving a single application and distributing it among the
Tederal agencies which have statutory authority over some aspect of
the project. The lead agency would issue the license only after being
notified by these other Federal agencies that the application meets the
requirenments of the laws which each agency admimsters.

While we would have preferred the Administration’s proposal, HLR.
7501, we feel that the October 17, 1973, print of the bill. H.R. 5898
captures the essence of that approach by designating the Interior
Department as the licensing authority and by giving the Coast Guard
the primary responsibility for monitoring the operation after the
facility is constructed.
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We have noted that the Subcommittee on the Environment of the
House Committee on Interior and Insular Affairs has voted to report
a bill to the full committee which is very similar to the QOctober 17
print of HL.R. 5898. A major departure is a provision which requires
that before issuing any license, the Congress must be notified of the
intent to issue a license and given a fixed period of time in which to
disapprove it by joint resolution. The criteria for issuance of licenses
are spelled out in considerable detail in the legislation. Evaluating a
specific application against these criteria will involve the technical
expertise of at least six agencies of the Federal Government. The
environmental impact statement will be comprehensive. To add to
this process a requirement that Congress review individual applica-
tions is we feel unnecessary and unwise. It will interject 2 note of nn-
certainty into the process which might well discourage companies
from investing the time and effort necessary in submitting an applica-
tion fora license.

In conclusion, we believe that the committee print of HLR. 5898 will
achieve the major objective of authorizing the building of deepwater
ports under a system designed to assure the protection of the environ-
ment and other important national interests.

We do have some reservations on specific wording and a few minor
provisions to add but it is my understanding that our respective staffs
have been discussing these matters and no major problems are
envisaged. ;

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of
the Administration’s program. '

Sincerely yours,
Rocers C. B. Morrox,
Secretary of the Interior.

U.8. DepartMENT OF THE INTERIOR,

OFFICE OF THE SECRETARY,
Washington, D.C., Novernber 29, 197 3.
Hon. Lrovor K. Surrivan, ,
Chairman, Committee on Merchant Marine and Fisheries,

House of Representatives,
Washington, D.C.

Duar Mapam Cuammsman: This responds to your request for this
Department’s views on H.R. 5898 as reported yesterday by your Com-
mittee and specifically whether the Administration prefers that bill
to H.R. 10701

The Administration has, of course, proposed a bill, H.R. 7501, which
it hoped would form the basis of a bill which the three committees
in the House, Merchant Marine and Fisheries, Interior and Public
Works, could all agree upon. We understand that agreement between
all three committees now appears unlikely.

Enclosed is a letter dated November 13, 1973 to the House Publie
Works Committee recommending against enactment of H.R. 10701
because of eight major differences between that bill and the Adminis-
tration’s proposal, The Committee has eliminated some of these dif-
ferences but not the most significant ones.

While there are some points of difference between H.R. 5898 and
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the Administration’s proposal, we feel that H.R. 5898 meets the basic
objectives of the Administration and that it is far more acceptable
than HL.R. 10701,

ngénder separate cover we are forwarding our comments on H.R.
5898,

Sincerely yours,
Joux C. WHITAKER,
Acting Secretary of the Interior.

U.S. DepartvENT 0F THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., November 13,1973,
Hon. Joux A, BrarNix,
Chairman, Committee on Public Works,
House of Representatives,
Washington, D.C.

Drsar Mr. Cuamrman: This responds to your request for this De-
partment’s report on H.R. 10701, a bill “To amend the Act of October
27, 1965, relating to public works on rivers and harbors to provide for
construction and operation of certain port facilities.” '

We recommend that F1.R. 10701 not be enacted, but that H.R. 7501,
the Administration’s proposed Deepwater Port Facilities Act of 1973
be enacted instead. : ‘

The two bills address the very pressing problem of developing a
means of handling the high levels of imported crude oil which we will
need in years ahead with the minimum adverse impact on the environ-
ment. We believe there is general agreement that carrying this oil
in large tankers and unloading these tankers in deepwater offshore is
far preferable, environmentally and economically, to the only reason-
able alternative of bringing a great many more small tankers into
our already crowded shoreside ports.

There are several important differences between the Administra-
tion’s proposal and H.R. 10701 which we cannot support.

1. Charge by Adjacent State. Section 411(d) of H.R. 10701 allows
an “adjacent state,” to fix “reasonable fees, tolls, or charges for the use
of any deepwater port facility located on or off its shores.” We strongly
oppose this provision and believe it is contrary to the national interest
and the general scheme for handling imports reflected in the U.S..
Constitution. ; '

The Constitution, in Article 1, Section 8, gives Congress the exclu-
sive right to regulate interstate and foreign commerce and to charge
duties on imports and requires that duties shall be uniform throughout
the United States. Moreover, Article 1, Section 10 provides that even
when Congress allows a State to place a duty or impost on imports in
an amount greater than necessary to enforce the State’s inspection
laws, the “net produce” of such duty or impost shall be for the U.S., not
the State, Treasury. This general constitutional scheme was designed
in part to prevent those States with seaports from capitalizing on their
geographic advantage, to the economic disadvantage of the rest of the
country. And, without regard to the question whether section 411(d)
of HLR. 10701 would be legal, we believe it would be bad policy because
it would permit the very type of economic discrimination the Consti-
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tution attempted to avoid. We know of no reason why Congress should
allow this diseriminatory action.

“Adjacent state” is defined in section 402(1) as a coastal State off
whose coast a deepwater port facility is to be located and in which all
or part of the directly related land based facilities will be located.
Unless the phrase “off whose coast a deepwater port facility is to be
located” has the effect of limiting the possible number of adjacent
States to one, as we would urge, then the taxing power in 411(d) could
extend to two or more coastal States with respect to the same deep-
water port, thereby greatly compounding the problems I have already
mentioned.

Because section 403 (c) gives the governor of an “adjacent state” a
veto over a deepwater port, it 1s also possible that H.R. 10701 will have
the effect of allowing a neighboring State to preclude a facility desirved
by another State. ‘ ,

2. Licensing Commission. Section 404(a) would create a licensing
commission composed of representatives of several agencies.

The Administration’s proposal H.R. 7501 would vest licensing
authority in a single Federal agency—the Department of the Inte-
rior—but preserve the interests of other Federal agencies by requiring
that the Secretary of the Interior shall not issue a license if he is noti-
fied by any agency that the application fails to meet the requirements
of any law which that agency administers. He may also not issue a
license where the President determines that it would be contrary to
the National interest: We feel that this is a far better administrative
mechanism than the 5 Agency Commission approach of H.R. 10701.
Inter-agency groups, because of their lack of centralized authority,
are invariably less efficient than a single agency for purposes of admin-
istering a licensing program. Since the interests of all Federal agencies
are adequately provided for in the Administration proposal, we see no
reason to resort to this cumbersome approach. : :

3. State Preference as Licensee. Section 403(b) would give adjacent
States exclusive, preferential rights to obtain a license for a deepwater
port off their shores, and allow that State to assign the license on such
terms as it chooses, provided the basic provisions of the Act are met.,
This could amount, in effect, to making the adjacent States conduits
throngh which Federal licenses will flow.

We recognize that adjacent States have many legitimate concerns
connected with the licensing of deepwater ports. These concerns re-
late to the impact of the facility on the State’s land and water re-
sources. We have provided for these concerns in the Administration
bill by section 103(e) which insures that the siting of the facility
will be consistent with the State’s land use program and we have
provided that a State, or subdivision of the State, may be a licensee.
H.R. 10701 goes beyond this, however, in allowing the State to exer-
cise authority beyond its territorial jurisdiction, and in allowing it to
establish a meonopoly position for itself.

4, Prohibition for Foreign Corporations. Section 108(a) of the
Administration’s bill prohibits any commodities from being shipped
to the United States from a deepwater port which is not licensed.
This was included to prevent foreign corporations from operating
deepwater ports off the U.S. coast without a license. Section 403(a)
of H.R. 10701 has not included such a prohibition. ~

5. State Exemption. Section 403(b) would exempt States applying
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for licenses from certain provisions until construction begins. Those
provisions relate to the effect of the construction on international
navigation and on the environment and on other interested parties.
To require compliance with these provisions prior to issuing a licence
is a very much more effective’ way of assuring their cbservation than
deferring them until construction commences. While it would be
argued that a State licensee could more readily be relied upon to
comply with these statutory requirements than a nrivate partv—
thereby justifying this discrimination—section 403(b) would allow
the State to pass on its .preferred position to a private assignee. In
any event, we see o sound basis for this exemption and we strongly
oppose 1t.

6. Effect on Nearby Ports. Section 403 (h) of HLR. 10701 requires
the Commission to consider the effect of the deepivater port on nearby
existing ports. This intrudes the Federal Government into the broad
questions of economic planning on a regional basis and raises issues
of such scope and complexity that it is doubtful that any licenses
could be issued in time to meet the pressing need for these facilities.
Moreover, if the intent of this section is to deny despwater port
licenses where small tankers are already bringing in crude to shore-
side ports, then we would be foregoing the environmental and eco-
nomic benefits available from deepwater ports. The Administration’s
proposal would leave the economic decisions involved in siting these
facilities to private industry and to market forces and free com-
petition,

7. T'ime Requirements—Section 404(d) provides that Federal agen-
cies with jurisdiction over the construction and operation of a deep-
water port facility have 60 days to certify to the Commission their
approval or disapproval of an application. The Commission then has
60 days after receipt of the certifg:a,tions to issne or deny the license.
To fulfill this requirement, we would have to ignore the spirit of the
National Environmental Policy Act because the 120 days between
receipt of the application and the requirement of the Commission to
approve or deny will probably not provide time for the preparation
of an environmental impact statement, much less meaningful public
review. We would exgect that preparation of an Environmental Im-
pact Statement would proceed concurrently with the review of the
application, and we fully intend to act npon applications in the short-
est practicable time. However, we do not believe that snecific time
periods—particularly those as short as in section 404(d)—will be
beneficial.

8. Federal Subsidy. We see no reason to provide a Federal subsidy,
in the form of tax free bonds, to deepwater port licenses. H.R. 10701
would do this in section 411 (b) and (c¢). Industry has given every
indication of its willingness to finanee the construction of these facil-
ities without Federal assistance and will undoubtedly do so absent
the threat of heavy charges from the adjacent State,

The Office of Management and Budget has advised that there is
no objection to the presentation of this report and that enactment of
H.R. % 501 would be 1n accord with the Administration’s program.

Sincerely yours, ‘
Joux C. Warraxer,
Acting Secretary of the Interior,

O
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NovEMBER 28, 1973.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. BraTNik, from the Committee on Public Works,
~ submitted the following

REPORT
together with
SUPPLEMENTAL VIEWS

[{To accompany H.R. 10701]

The Committee on Public Works, to whom was referred the bill
(H.R. 10701) to amend the act of October 27, 1965, relating to public
works on rivers and harbors to provide for construction and operation
of certain port facilities, having considered the same, report favorably
flhereon with an amendment and recommend that the bill as amended

0 pass.

The amendment strikes out all after the enacting clause and inserts.

a substitute text which appears in italic type in the reported bill.

STATEMENT

This Nation presently faces the possibility of a long-term energy
shortage unless steps are taken to conserve the energy available, de-
velop new sources of energy, and attain self-sufficiency in energy.
These measures, however, will take time. And even when the capability
for energy self-sufficiency is attained, it can be anticipated that we
will be importing significant amounts of crude oil and petroleum
products. If the crude oil and petroleum products are to be imported
efficiently and economically, it 1s necessary that deepwater port facili-
ties be constructed which can accommodate the new very large cargo
carriers. H.R. 10701 is designed to meet this need, and enable this
Nation to continue necessary imports of oil. .

Potential economic savings from the use of supertankers are of a
scale that will effectively compel the use of such tankers for the ocean
transport of crude petroleum imports. If deepwater port facilities are
not available in the United States, some form of transshipment, with
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“delivery of crude setroleum or petroleum products to U.S. ports in
smaller vessels, will be used. This includes the lightering of deep-
draft ocean-going vessels by transfer to barges at locations where

naturally deep water is available; the transshipment of crude petro- -

leum from deepwater ports in the Maritime Provinces of Canada and
in Carribbean islands; and the refining of petroleum products for
shipment to the United States at Canadian and Caribbean locations.
These alternative solutions will involve higher economic, and possibly
environmental, costs.

Port, harbors, and entrance channels serving existing refineries do
not have sufficient depths to accommodate supertankers. New super-
tankers vary in size up to 540,000 dead weight tons. Such tankers can
carry as much as 5 million barrels or over 210 million gallons of oil.
Maximum permissible vessel drafts are typically in the 3640 foot
range, whereas supertankers require drafts of 60 feet or more.

Existing studies of dredging in New York Harbor and Delaware
Bay and River indicate that the economic and environmental costs of
required dredging and spoil disposal are higher than other possible
solutions to deepwater port needs.

Similar conclusions are indicated at relevant gulf coast and Missis-
sippi River ports, and in the San Francisco Bay area.

Offshore facilities for discharging erude petroleum would permit
direct delivery to the United States in oceangoing supertankers, ob-
viating all or most of the economic and environmental costs of dredg-

- ing channels with direct access to existing refinery locations. They
also offer a greater degree of flexibility in the location of ports and
new refinery capacity, as well as a range of design and engineering
concepts with varying economic and environmental characteristics.

~ A report submitted to the U.S. Army Engineer Institute for Water
Tesources by Robert R. Nathan Associates concludes that deepwater
port facilities on the East Coast would have benefit-cost ratios of up
to 8:1,and those in the Gulfupto11:1. ,

No aspect of the import and export of bulk commodities ranks
«ith the danger of petroleum sQills as a potential source of environ-
mental and ecological damage. The danger of the uncontrolled release
of petroleum into the environment arises primarily from the possi-
bility of accidental collisions and groundings of vessels, resulting
in rupture of tanks; from the transfer of petroleum from oceangoing

vessels either to other vessels or into pipelines and into storage tanks:

and from the possibility of leakage from the tanks themselves. The
degree of hazard is partly a function of the volume of petroleum to
be im(i)orted and partly a function of the delivery system to be em-
loyed,

g}ovements, and the design and control of all other equipment and op-
erations related to the transfer and storage of petroleum. There is no
scientific evidence that supertankers present, or need to present, a
greater risk than do smaller ships. The size of a potential spill can
be controlled irrespective of ship size. Studies indicate that the prob-
ability of spills increases drastically with the greater congestion of
waterways associated with the use of smaller vessels. The employ-
ment of large vesels and deepwater port facilities will have the effect
of reducing the possibility of environmental damage from spills.

including the size, design, operation, an control of vessel
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Adequate authority exists for the regulation of the construction
and operation of deepwater port facilities within the territorial seas
of the United States. Any construction, dredging, or deposition of
materials in the navigable waters of the United States requires the
approval of the Secretary of the Army and the Chief of Engineers.
The navigable waters of the United States include the coastal waters
within-the territorial bounds of the United States but do not include
the waters beyond this point. TR

~There are authorities which could be employed to regulate deep-
water port facilities beyond the territorial sea, such as thetbepartmént
of the Interior’s Fg)eline regulation and leasing authority under the
Outer Continental Shelf Lands Act and the Department of the Army’s
authority under section 4 (f) of that Act which extends the above men-
tioned authority of the Army in the navigable waters of the United
States to artificial islands and fixed structures located on the Outer
Continental Shelf. However, these and other possible authorities do
not provide the type of comprehensive, coordinated, and centralized
program that is necessary to permit and regulate the construction and
operation of d&;ep\yater port. facilities beyond the territorial sea. Addi-
tional legislation is required to ensuré adequate Federal regulatory
authority over such factlities, and to minimize the possibility of juris-
dictional conflicts among Federal agencies or between Federal and
State agencies. - I : L : -
_ Because of the many Federal agencies properly concerned with gnd
involved in the construction and operation of these facilities, it is not
practical to assign the licensing responsibility to just one agency and
expect it to effectively coordinate and consider the views and responsi-
bilities of other agencies. On the other hand, the Committee feels
strongly that only one permit should be required from the Federal
Government for one of these facilities. Accordingly, the solution was
arrived at of establishing a Commission, composed of the heads of the
directly interested agencies, to issue the licenses. The members of the
Commission are the Secretary of Transportation, the Secretary. of
%e _Intenor,t tlh(i‘,) S(écrigary }{)f Commerrlce, the Administrator of the
invironmental Protection Agency, and the Secr ‘
acting through the Chief of E}glgmgérs. S ebgryv 9f the Army,

Deepwater port facilities are, essentially, a Jink in a transportation
chain which brings petroleum into the United States. The underlying
concept with which we are dealing is the economic and efficient trans-
portation of crude oil and petroleum products. For this reason the Sec-
retary of Transportation is designated as the Chairman of the
Commission. : Co
Axavysis oF teHE Biun

'Among the most basic and important concepts in the bill :
“adjacent State” and “signiﬁcan%y affected §§:§;I§ tvh,e btllare those of

A State must meet two requirements to qualify as an adjacent State,
Tts coast must be nearer than that of any other State to the point of
connection for unloading crude oil and petroleum products between
vessels and a deepwater port facility; and all or a major part of the
land based facilities directly related to that deepwater port must be
located in the State. There can be only one adjacent State with respect
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to each deepwater port facility. If a State meets these requirements,
then its interest in the facility and the facility’s potential effect on the
‘State are such that the State is given three special considerations by the
legislation. These are (1) a preferential right to be granted a license
for the construction or operation, or both, of the facility; (2) no
license may be granted to any person to construct or operate such a
facility unless the adjacent State has an environmental program which
includes construction of deepwater port facilities off its coast and the
proposed facility and directly related land based facilities are con-
sistent with that program; and (3) the adjacent State may charge
fees for the use of the facility and its directly related land based fa-
cilities, such fees to be limited to the State’s economic, environmental,
and administrative costs attributable to the facilities, as approved by
the Commission. The intent of this section is to allow compensation for
costs that would not otherwise be recovered pursuant to other State
cost recovery provisions such as ad valorem taxes. o

In addition, any other State in which land-based facilities directly
related to deepwater port facility or located may charge such fees for
such land-based facilities.

There may conceivably be ¢ases where there would be no adjacent
State associated with a proposed deepwater port facility for which a
license is issued under this legislation. Such a situation could occur
if the facility were closest to the coast of one State but the major part
of the directly related land based facilities were located in another
State. In such a case neither State would have the requisite involve-
ment to qualify as an “adjacent State,” but each could qualify as a
“significantly affected State.” '

“significantly affected State” is defined as a State whose shorelines

might suffer environmental harm as a result of the activities of a deep-
water port facility. Such a State is also given sEecial consideration by
the legislation in that the Deepwater Port Facilities Commission can-
" not issue a license for a deepwater port facility unless it hag first con-
sidered the economic, environmental, esthetic, and regional effects of
the Sconstruction and operation of the facility on all significantly affect-
ed States.

A “deepwater port facility,” as defined in the bill, means a facility
constructed off the coast of the United States and beyond the terr:i-
torial sea, for the purpose of providing for the unloading of crude
oil and petroleum products. ']?his definition includes all associated
equipment and structures (other than vessels) beyond the territorial
sea and all connecting ({)ipelines within the territorial sea. This in-
cludes pump stations and platforms.

Connecting pipelines within the territorial sea are specifically in-
cluded in the definition to make it clear that they come under the
licensing provisions of the bill and do not need a license from other
Federal agencies such as the Corps of Engineers. The exclusion of
vessels refers to those vessels used as vessels for patrol, maintenance,
transport of personnel and equipment, and the like. It is not considered
appropriate to subject the operation of these to the licensing require-
ments of the bill. However, their employment would be a relevant part
of the construction and operation plan for a deepwater port facility
presented as part of a license application to the Commission.
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_ The bill establishes a Deepwater Port Facilities Commission to grant
licenses for the construction and operation of deepwater port facili-
ties. The Commission consists of the Secretary of 'Fransportation, the
Secretary of the Interior, the Secretary of Commerce, the Adminis-
trator of the Environmental Protection Agency, and the Secretary of
the Army, acting through the Chief of Engineers. The Secretary of
Transportation is designated Chairman of the Commission.

All administrative personnel and related facilities necessary to carry
out the functions of the Commission are to be provided by the Sec-
retary of Transportation. '

The Comimission is authorized to issue reasonable rules and regula-
tions necessary to carry out its functions. :

The Commission is directed to develop an application form which i
to be the sole form used to apply for a license for a deepwater port
facility. With regard to other Federal licenses or permits which might
otherwise be required for the facility, the bill provides a procedure
whereby these requirements will be met. The Commission must
promptly forward a copy of each application: it receives to those Fed-
eral agencies with jurisdiction over any aspect of the construction
and operation of a facility. No license may be issued until those agen-
cies have certified to the Commiission that the aspect of the facility un-
der their jurisdiction meets the requirements of the laws which they
administer. A single environmental impact statement is to be prepared
by the Commission in granting or denying a license, if such a state-
ment is required by the National Environmental Policy Act of 1969.
The certifying agencies will provide input to the Commisgion for the
environmental impact statement. ‘ : _

The certification must be issued ot denied within 120 days following
transmittal of a copy of the application to the agencies. The Commis-
sion must issue or deny the license as soon as practicable after receipt
of the certifications of all of the Federal agenciesinvolved, o

A license may be for construction only, for operation only, or both.
The construction licensee need not necessarily be the operation licensee.
Likewise, even though the same person may construct and operate, a
two-step licensing procediire—construction and operation-—may be
employed. Flexibility in this matter is left to the Commission. The
type of license given, as well as the procedures, including appropriate
charges, for the submission and consideration of license applications,
will be established by regulations promulgated by the Commission.

The Commission will %e expected to consider various new methods
and technology of oil transfer including self-propelled, unmoored ter-
minals of advanced design with the capability of relocation and storm
avoidance which offer possible lead time and cost effectiveness advan-
tages. The determination of the need for a license under this legis-
lation for this type of terminal will depend upon the specifics of the
design and operation. '

A new license is not required by the legislation for a modification
to the facility. It is expected that the Commission will establish pro-
cedures by regulation for approving or denying modifications to the
facility. The (%Ommittee recognizes, of course, that some modifications
may be so extensive as to constitute, in effect, a new facility requiring
a new license. This would be a matter for the determination of the
Commission. :
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The Commission is authorized to include in any license any condi-
tions which it deems necessary to carry out the purposes of the legis-
lation. Certain important conditions are required to be included in
the license. Among these are conditions which will assure that the
operation of the deepwater port facility will not substantially lessen
competition or tend to create a monopoly, and which require nondis-
criminatory access to the facility at reasonable rates.

Provisions must also be included requiring that, if a license is
revoked or expires and is not reissued, or the licensee abandons the
facility, the licensee shall render the facility harmless to navigation
and the environment. The Committee expects that the Commission
will require a bond to the extent feasible to ensure the performance of
this condition. ‘

The license is also to provide for such fees as the Commission may
prescribe as reimbursement for the cost of Federal activities occa-
sioned by the application for licensing, development, and operation
of the deepwater port faciilty.

An adjacent State is given a preference in the granting of license
for a deepwater port facility if it applies for a license and meets all
the requirements of this legislation. This does not preclude the grant-
ing of a license to another person if the adjacent State does not qualify
or if it does not apply for a license prior to the granting of a license
to another person.

_Licenses are for a term of no longer than 30 years, with preferen-
tial right in the license to renew. The Committee wishes to point out
that this is not an absolute right to renew—it is merely a preference.

Section 422 of the bill is a true consent in advance by the Congress
to two or more States to negotiate or enter into agreements on com-
pacts, not in conflict with any law or treaty of the United States, for
the construction and operation of deepwater port facilities, and the
establishment of agencies to implement the compacts.

Section 501 of the legislation provides that ne person shall on the
ground of sex be excluded from participation in, be denied benefits of,
or be subjected to discrimination under any program or activity (1)
carried on or receiving assistance under the Act of October 27, 1965,
(2) under- the jurisdiction of the Deepwater Port Facilities Com-
mission, and (3) the water resources program of the Secretary of the
Army acting through the Chief of Engineers.

_ The Committee wishes to emphasize the many environmental protec-
tions contained in the legislation. A deepwater port facility cannot be
located off the coast of an adjacent State unless that State has an en-
vironmental program which includes construction of such facilities
off its coast, and unless the proposed facility and directly related land
based activities are consistent with the environmental program. Prior
to granting a license the Commission must first econsider the economic,
environmental, esthetic, and regional effects of the construction and
operation of the facility on all other significantly affected States. Also,
before granting a license, the Commission must determine that the
facility will be located, constructed, and operated in a manner which
will minimize or prevent any adverse significant environmental effects.
And the license must contain provisions for rendering the facility
harmless to the environment if it is abandoned or the license expires
and is not renewed.

T
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It is a fact that there will be a minimum number of deepwater ports
constructed in the United States, This may vary from a minimum of
3 or 4 to a maximum to approximately 10. Therefore, the Committee
expects deepwater ports to be located and sized to handle the total
requirement for each port area or refining center for which a deep-
water port is constructed.

Costs OF THE LEGISLATION

Rule XIII(7) of the Rules of the House of Representatives requires
a statement of the estimated costs to the United States which would
be incurred in carrying out H.R. 10701, as reported, in fiscal year
1974 and each of the following 5 fiscal years. It is impossible to esti-
mate at this time the number of applications which may be filed and
the administrative costs in connection with the processing of such ap-
plications. However, the Deepwater Port Facilities Commissioni s
authorized to recapture from applicants and licensees expenditures
involved in carrying out the Federal responsibility with respect to in-
dividual deepwater port facilities under this legslation.

Cumances 1x Existive Law Mape BY T Bin, As RerorTED

In compliance with clause 8 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as
reported, are shown as follows (new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman) :

ACT OF OCTOBER 27, 1965

AN ACT Authorizing the construction, repair, and preservation of certain public
works on rivers and harbors for navigation, floo@ control, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
* % * * * % *®

TITLE IV

Sec. J01. As used in this title the term—

(1) “Adjacent State” means the State whose coast is nearer than
that of any other State to the point of connection for unloading crude
o0il and petroleum products between vessels and a deepwater port
facility, and in which all or the major part of the directly related
land-based facilities will be located.

(2) “Application” means any application filed under this title for
a license to construct or operate a deepwater port facility, or for a
renewal or modification of such license.

(3) “Deepwater port facility” means a facility constructed off the
coast of the United States, and beyond the territorial seas of the
United States, for the purpose of providing for the unloading of
crude oil and petroleum products. It includes all associated equip-
ment and structures (other than vessels) beyond such territorial secas,
and all connecting pipelines within such territorial seas.
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(4) “Commission” means the Deepwater Port Facilities Commis-
gion provided for in this title.

(5) “Person” means any citizen of the United States, any State or
political subdivision of a State, or any private, public, or municipal
corporation or other entity created by or existing wnder the laws of
the United States or of any State.

(6) “Significantly affected State” means a State whose shorelines
might suffer environmental harm as a result of the activities of a
deepwater port facility.

(7) “State” means each of the several States, the District of Co-
lumbia, each territory or possession of the United States, and the
Commonwealth of Puerto Rico.

(8) “United States” mean the several States, the District of Co-
lumbia, the territories and possessions of the United States, and the
Commonwealth of Puerto Rico.

Src. 402. (a) No person shall construct or operate a deepvater port
facility without first receiving a license as provided under this title.

(b) If an adjacent State applies for a license to construct deep-
water port facility and meets ag)l of the requirements of this title, that
State shall be granted a license to the exclusion of all other applicants
for a license to construct that facility.

(¢) All applications for a license to construct or operate a deepwater
port facility shall be filed with the Commission. The Commission is
authorized to issue a license to any person if it first determines that—

(1) the applicant s financwlly responsible and has demon-
strated his ability and willingness to comply with applicable laws,
regulations, and license conditions;

(2) the construction and operation of the deepwater port
facility will not unreasonably interfere with international naviga-
tion or other reasonable wuses of the high seas, and 4s consistent
with the international obligations of the United States; and

(3) the ){a,céZétg; will be located, constructed, and operated in a
manner which will minimize or prevent any. adverse significant
environmental effects. In making the determination required by
this paragraph, the Commission shall consider all significont
aspects of the facility, including, but not limited to, its relation
to—

(A4) effects on marine organisms;

(B) effects on water quality; S

(C) effects on ocean currents and wave patterns and on
nearby shorelines and beaches; - a

(D) effects on olternative uses of the oceans such as fish-
ing, aquaculture, and scientific research; - ‘

(E) susceptibility to damage from storms and other
natural phenomena;

(F) effects on other uses of the subjacent seabed and sub-
s0i4 such as exploitation of resources and the laying of cables
and pipelines; and :

(G) effects on esthetic and recreational values,

(d) Licenses issued under this section shall be for a term of no
longer than thirty years, with preferential right in the license to re-
new under such terms and for such period not to ewceed thirty years

9

as the Commission determines is reasonable. Licenses to construct such
facilities shall include conditions to assure that a bona fide effort to
construct is made. These conditions shall include but not be limited to
schedules for design and construction of such facilities. In the absence
of such bona fide effort, as determined by the Commission after hear-
ings, a license to construct may be revoked by the Commission.

(e} No license shall be granted under this title to construct a deep-
water port facility unless— . .

(1) the adjacent State has an environmental program which
program includes construction of deepwater port facilities off its
coast, and

(2)’ the deepwater port facility proposed to be liconsed and the
directly related Zamﬁbas’ed activities are consistent with such
environmental program. . S

_ {f) The Commission shall not issue a license under this title unless
it shall first have considered the economic, environmental, esthetic, and
regional effects of the construction and operation of a deepwater port
facility on all other significantly affected States. ,

(g) Licenses issued under this title may be transferred after the
C;Lomz'ssion determines that the transferee meets the requirements of
this title. ' ' N

(k) The Commission shall.not issue a license hereunder unless it
shall first have considered the economic effects of the construction and
operation of a deepwater port facility on ewisting nearby ports.

See. 403. (a) There is hereby established a Deepwater Port Facili-
ties Commission. The Commission shall consist of the Secretary of
Transportation, the Secretary of the Interior, the Secretary of Com-
merce, the Administrator of the Environmental Protection Agency,
and the Secretary of the Army, acting through the Chief of Engi-
neers. The Secretary of Transportation shall be Chairman of the
Commission. All administrative personnel and related facilities neces-
sary to carry out the functions of the Commission shall be provided
by the Secretary of Transportation.

(8) The Commission is authorized to issue reasonable rules and
regulations governing application for, and issuance of, licenses for the
construction and operation of deepwater port facilities under this title.
Such rules and requlations shall be issued in accordance with section
653 of title 5 of the United States Code without regard to the excep-
tions contained in subsection (a) thereof.

(¢) In carrying out all of its functions under this title, the Commis-
sion shall consult with interested Federal agencies, ond the Commis-
sion shall be required to ewpedite and coordinate all Federal reviews of
applications required under this title, : _

(d) The Commission shall develop an application form, which
shall be the sole form used to file an application for a license under
this title. An application for o license filed under this title shall con-
stitute an appication for all Federal authorizations required for a
deepwater port facility. The Commission shall consult with interested
Federal agencies to insure that applications contain all information
required by the agencies. The Commission will forward prom, tly o
copy of each application to those Federal agencies with jurisdiction
over any aspect of the construction and operation of a deepwater port

H. Rept. 93-668—2
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facility and will not issue a license under this title until such agencies
have certified to the Commission that, except as provided in subsec-
tion (e) of this section, that aspect of the facility under their juris-
diction meets the requirements of the laws which they administer.
The granting of a license under this title shall be deemed to satisfy
all of the requirements of any other law of the United States with
respect to wzz'ch a certification has been issued by a Federal agency
under this subsection, and no other permit or license shall be required
under such law in connection with the construction or operation of
such facility. Such certification shall be issued or denied within 120
days following transmittal of a copy of the application to the agen-
cies. Hearings held pursuant to this title shall be consolidated insofar
as practicable with hearings held by other agencies. The Commission
shall issue or deny the license as soon as practicable after receipt of
the certifications of all of the Federal agencies involved.

(&) The provisions of this title shall in no way olter or otherwise
affect the requirements of the Nuational Environmental Policy Act of
1969, except that o single detailed envirommental impact statement
shall be prepared in connection with each license proposed to be issued
by the Comunission. T he Commission shall be responsible for the prepa-
ration (olf such statement. Such statement shall fulfill the responsibili-
ties under section 102(2) (C) of the National Environmental Policy
Act of 1969 of each Federal agency with respect to each certification
made by it under subsection (d) of the section.

Sec. 404. (@) The Commission shall prescribe by regulation the pro-
cedures, including appropriate charges, for the submission and con-
sideration of applications for licenses. .

(b)) Upon application for any license the Commission shall publish
in the Federol Register a notice containing a brief description of the
proposed. facility, and information as to where the application and
supporting data required by subsection (a) may be examined and giv-
ing interested persons at least ninety days for the submission of writ-
ten data, views, or arguments relevant to the granting of the license,
with or without opportunity for oral presentation. Such notice shall
also be furnished to the Governor of each State which may be affected
significantly by the proposed facility, and the Commission shall utilize
such additional methods as it deems reasonable to inform interested
})emonz and groups about the proposed facility and to invite comments

rom them.

(¢) The Commission shall hold at least one public hearing on each
application for a license for a proposed facility. At least one such
hearing shall be held in the vicinity of the proposed site.

(d) When the Commission determines from the comments ond data
submitted pursuant to subsections (b) and (¢) that there exist one or

-more specific and material factual issues which may be resolved by an
evidentiary hearing, it may divect that such issues be submitted to a
supplemental hearing before a presiding officer designated for that
purposs. Such officer shall hare authority to preclude repetitious and
enmuldative testimony. to require that direct testimony be 3ubmitted in
advance in written form, and to permit cross-examination to the extent
necessary and appropriate. After the hearing the presiding officer
shall submit to the Commission a report of his findings and recom-
mendations, and the participants in the hearing shall have an oppor-
tunity to comment thereon.
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(e) The Commission’s decision granting or denying a license shall
be in writing and shall include or be preceded by an environmental im-
pact statement, if required; a discussion of the issues raised in the
proceeding and the Commission’s conclusions thereon; and, where a
hearing was held pursuant to subsection (d), findings on the issues of
fact considered at such hearing.

(f) The provisions of sections 554, 556, and 557 of title 5, United
States Code, are not applicable to proceedings under this section. Any
hearing held pursuant to this section, shall not be deemed a hearing
provided by statute for purposes of section 706(2) (E) of title 5,
United States Code. :

Skc. 405. (@) Any person adversely affected by an order of the Com-
mission granting or demying a license may, within sizty days after
such order is issued, seek judicial review thereof in the United States
Court of Appeals for the circuit nearest to which the facility is sought
to be located. A copy of the petition shall forthwith be transmitted
by the clerk of the court to the Commission or an officer designated
by it for that purpose. The Commission thereupon shall file in the
court the record of the proceedings on which the Commission based
its order, as provided in section 2112 of title 28 of the United States
Code. This record shall consist of— =~

(1) the application, the notice published pursuant to section
404(b), and the information and documents to which reference
is made therein; : ,

(2) the written comments and docwments submitted in accord-
ance with the agency rules by any person, including any other
agency and any agency advisory committee, at any stage of the
proceeding ;

(3) the transcript of any hearing held pursuant to section 404
(¢) or () ; and the presiding officer’s report, if any; and

(4) the Commission’s decision and accompanying documents
as required by section J04(e).

(b) If the petitioner applies to the court for leave to adduce addi-
tional evidence, and shows to the satisfaction of the court that such
additional evidence is material, and that there were reasonable grounds
for the failure to adduce such evidence in the proceeding before the
Commission, the court may order such additional evidence (and evi-
dence tn rebuttal thereof) to be taken before the Commission, and to
be adduced in such manner and upon such terms and conditions as to
the court may seem proper. The Comumission may modify its findings
as to the facts, or make new findings, by reason of the additional evi-
dence so taken, and it shall file such modified or new findings, and its
recommendation, if any, for the modification or setting aside of its
original order, with the return of such additional evidence.

(¢) Upon the filing of the petition referred to in subsection (a), the

- court shall have jurisdiction to review the order in accordance with

section 706 of title 5, United States Code, and to grant appropriate
relief as provided in such section.

Skc. 406. (a) The Commission is authorized to include in any license
granted under this title, any conditions which it deems mecessary to
carry out the purposes of this title. Such conditions shall include but
need not be limited to:
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(1) Conditions designed to assure that the operation of the deep-
water port facility will not 3ubstanéialli/ lessen competition or lend to
create a monopoly. Such conditions shall include a requirement of non-
discriminatory access at reasonable rates.

(2) Provisions requiring that, if a license is revoked or expires and
is not reissued, or the licensce abandons the deeprwater port facility, the
licensee shall render such facility harmless to navigation and the
enwironment. ‘ -

(3) Such fees as the Commission may prescribe as reimbursement
for the cost of Federal activities occasioned by the application for li-
censing, development, and tgyemt@bfn of the deepwater port facility.

(4) Such measures as the Commission may prescribe to meet United
States international obligations.

(5) Such measures as the Commission may preseribe to prevent or
minimize the pollution of the surrounding waters.

(6) Such provisions as the Commission may preseribe for the tempo-
rary storage of hazardous substances. : ‘ -

(b) If a licensee becomes bankrupt and unable to render the deep-
water port factlity harmless to navigation and the environment, the
United States shall render such facility harmless and bear all costs in
connection therewith to the extent that such costs are not covered by a
bond, a8 may have been requived in the license by the Commission.

Sec. 407. (a) Any licensee who violates any condition of his license,
or any rule or regulation of the Commnission issued under this title,
may be assessed a civil penalty by the Commission, in @ determination
on_the record after opportunity for o hearing, of mot more than
825.000 for each day during which such violation occurs. -

(b) A licensee aggrieved by a final order of the Commission assess-
ing a penalty under this section may, within sizty days after such order
i8 issued,. seek judicial review thereon in the United States district
court for the judicial district nearest to which the licensee’s facility is
located, and such court shall have jurisdiction of the action without
regard to the amount in controversy. Judicial review of the Commis-
sion’s determination shall be in accordance with section 706 of title 5,
United States Code.” R ‘

(¢) Penalties assessed pursuant to this section may be collected in an
action by the United States, but the order of the Commission shall not
be subject to review otherwise than as provided in subsection ().

Skc. 408, W henever the holder of a license fails to comply with any
proviso of this title or any rule, requlation, restriction, or condition
made or imposed by the Commission under the authority of this title,
or fails to pay any -civil penalty assessed by the Commission under
section 407 (except where a proceeding for judicial review of such as-
sessment s pending), the Commission may file an appropriate action
in the United States district court for the judicial district nearest to

to which the licensee’s facility is located (1) to suspend operations

under the license, or (2) to revoke such license if such failure is know-
ing and continues for a period of thirty days after the Commission
mails notice of such foilure by registered letter to the licensee at his
record post office address. When such failure would, in the judgment
of the Commussion, create o serious threat to the environment, it shall
have the authority to suspend operations under the license forthiith.
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The licensece may seek judicial review of the Commission’s action in
such district court within sixty days efter the Commission takes such
action. ‘

Sec. 409. (a) The Constitution and the laws and treaties of the
United States shall apply to deepwater port facilities licensed under
this title in the same manner ¢s if such facilities were located in the
navigable waters of the United States. Foreign-flag vessels and those
others who are not nationals of the United States using such facilities
shall be deemed to consent to the jurisdiction of the United States for
the purposes of this title. To the ewtent that they are applicable and
not inconsistent with this title or other Federal laws and regulations,
the civil and criminal lows of the adjacent State are declared to be
the law of the United States for such facility. All laws applicable to
« deepwater port facility shall be administered and enforced by the
appropriate officers and courts of the United States. State taxation
laws shall not apply to such facility, but this shall not affect the right
of a State to tax its own citizens or residents.

(b) Ezcept as otherwise provided in this title, the United States
district courts shall have jurisdiction of cases and controversics aris-
ing out of, or in connection with, the construction, operation, or use
of deepwater port facilities. Proceedings with respect to any such
cases or controversies may. be instituted in the judicial district in
which any defendant may be found or the judicial district nearest
the place where the cause of action arose.

(¢) Notwithstanding any other provision of this title, an adjucent
State may fiz reasonable fees for the use of any deepwater port facility
located on or off its coast, and the adjacent State o any other
State in which land-based facilities directly related to a deepwater

‘ ?ort facility are located may set reasonable fees for the use of such
land-based facilities; ewcept that any fees under this subsection shall

not exceed each such State’s economic, environmental, and administra-
teve cosls attributable to the construction and operation of such facil-
ities, Such fees shall be subject to the approval of the Commission.

(d) The Commission is authorized to promulgate such regulations
governing health and welfare of persons using deepwater port facilities
licensed under this title as it deems necessary. '

Ske, 410. Directly related land-based activities and facilities con-
nected to a deepwater port facility licensed under this title such as
pipelines, cables, and tank farms, whick ore located within the geo-
graphic jurisdiction of a State, shall be subject to all applicable laws
or requlations of such State. Nothing in this title shall be construed
q;s precl;&dmg. a Sm?jzl from z'mposingz within its jurisdiction more
stringent environmental or safety requlations when otherws -
hibited by Federal law. Jety reg rwasg novpro

Szc. 411. The customs and navigation laws administered by the
Bureaw of Customs shall not apply to any deeprwater port facility
licensed under this title emcept for the following : Sections (a) and (B)
of Revised Statute 4370 as amended, Revised Statute 5294 as amended,
sections 7, 8, and 9 of the Act of June 19, 1886, a8 amended (24 Stat.
81), section &7 of the Merchant Marine Act of 1920 (41 Stat. 999, as
amended, 46 U.S.C. 7, 289, 316(a), 316(b), 319, 320, and 883) ; but all
materials used in the construction of any such deepwater port facility
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and connected facilities, such as pipelines and cables, shall first be
made subject to a consumption entry in the United States and duties
deposited thereon. However, all United States officials, including cus-
toms officials, shall at all times be accorded reasonable access to deep-
water port facilities licensed under this title, for the purpose of
enfarcing laws wunder their jurisdiction or carrying out their
responsibilities. '

Sec. 418. T'he-consent of Congress is hereby given to two or more
States to negotiate and enter into aqreements or compacts, not in con-
flict with any law or treaty of the United States, for (1) the construe-
tion and operation of deeprwater port facilities, and (2) the estab-
lishment of such agencies, joint.or otherwise, as they may deem desir-
able for making effective such agreements and compacts. Such an
agreement or compact shall be binding and obligatory wupon any
State or party thereto without further approval by Congress. '

Sec. 413. The Secretary of State, in consultation with appropriate
Federal agencies, shall seek appropriate international measures re-
garding navigation in the vicinity of deepwater port facilities.

 TITLE V—SEX DISCRIMINATION

Sec. 501. No person shall on the ground of sex be excluded from
participation in, be denied the benefits of, or be subjected to discrim-
ination under any program or activity carried on or receiwing assist-
ance under this Act, wnder the jurisdiction of the Deepwater Port
Facilities Qommiission, and under the jurisdiction of the Secretary of
the Army, acting through the Chief of E'ngineers. This provision will
be enforced through agency provisions and rules similar to those al-
ready established, with respect to racial and other discrimination,
under title VI of the Civil Rights Act of 1964. Howewer, this remedy
is not exclusive and will not prejudice or cut off any other legal rem-
edies available to a discriminatee.

SUPPLEMENTAL VIEWS

We believe the need for deepwater ports for the U.S. is irrefutable.
The necessity is so pronounced in our view that legislation that weak-
ens or denigrates against their construction is, we feel, not in the best
interest of the country. H.R. 10701 provides a means for the licensing
and control of deepwater ports. As such, we support it. However, we
feel we could support this bill with greater fervor if it did not contain
a provision that permits the adjacent states to veto construction of a
needed deepwater port facility that would be located off its coast.
Section 402 (e) removes, in our view, a good deal of the effectiveness of
H.R. 10701 by permitting the adjacent state to prevent the construc-
tion of a deepwater port facility by not including it in an environ-
mental pregram. :

Accordingly, we supported the following amendment in the Com-
mittee.

Insert on page 4 after line 26 a new paragraph at the end
of subsection 402(e).

If, however, the Commission makes a determination based
upon all the facts before it, that there is compelling national
interest which requires the issuance of a license despite state
objections based upon such land-use plan or environmental
program, the Commission shall transmit its determination,
with supporting documentation, to the Congress, to be deliv-
eréd to both Houses on the same day and to each House while
it is in session. Thereafter the license shall become effective,
consistent with the procedural requirements of this Act, and
the procedural requirements contained in section 906 and sec-
tions 908-913, of Title 5, United States Code, for the con-
sideration by the Congress of a reorganization plan submitted
by the President.

This amendment was defeated. Nevertheless, we feel that it is neces-
sary to protect the interest of the citizens of the U.S. who reside in
other than coastal states and who could if not protected by this sort
of language find themselves at the mercy of those states fortunate
enough to possess a coastline. The rights to construct deepwater ports
given by this legislation are given by the U.S. as a Nation. They are
given on behalf of all the citizens of this country, not merely those who
reside in coastal states, and consequently the overriding interest should
be in protecting all the citizens of the U.S. rather than those merely
of a coastal state.

GENE SNYDER,

Rocer H. Zion,

Roeerr P. HaNRAHAN,

GENE TAYLOR,

Lamar Baxkeg,

JAaMES ABDNOR,

E. G. Suusrer, |

JonnN Pavr HamMMERscHMIDT.
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EXPLANATORY NOTE

This is a joint report of the Committees on Commerce, Interior and
{nsular Affairs, and Public Works.

As discussed in Chapter IV the Deepwater Port Act of 1974 is the
result of over a year of deliberation by the Senate Special Joint Sub-
committee on Deepwater Ports. The Subcommittee consisted of
members from each of the three full committees sharing jurisdiction
over this issue. By agreement of the respective Chairmen the Deep-
water Port Act of 1974 has been reported to the Senate by the three
full Committees in the same form as it was reported from the Sub-
committee. As discussed in Chapter V, the reported bill is accompanied
by amendments that will be separately offered on the floor.

Statements of the intent of the reporting Committees throughout
this report are subject to the reservations expressed by each full
Committee in Chapter V.

)
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Mr. Magnuson, on behalf of the Committees on Commerce; Interior
and Insular Affairs; and Public Works, submitted the following

JOINT REPORT

together with

ADDITIONAL VIEWS
[To accompany S. 5.]

The Committees on Commerce; Interior and Insular Affairs; and
Public Works report the bill (S. 5.) to regulate commerce, promote
efficiency in transportation, and protect the environment, by establish-
ing procedures for the location, construction, and operation of deep-
water ports off the coasts of the United States, and for other purposes,
and recommend that the bill do pass.

1. Purrose anp Dzuscrierioxn

The purpose of the Deepwater Port Act of 1974 is to establish a
licensing and regulatory program governing offshore deepwater port
development beyond the territorial limits and off the coast of the
United States. Such facilities would be used to transfer oil and natural
gas supplies transported by tanker to and from States of the United
States.

' 1. FEDERAL COORDINATION

The Deepwater Port Act of 1974 authorizes the Secretary of the
Department in which the Coast Guard is operating (currently the
Department of Transportation) to issue licenses to own, construct
and operate deepwater ports. The Secretary exercises this authority
m consultation with other Federal agencies having jurisdiction or
expertise over various aspects of deepwater port development. Before
a license is issued, the Secretary must provide an opportunity for all
interested Federal agencies including the Department of the Interior,

(1)
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the Department of State, the Environmental Protection Agency, and
the Corps of Engineers to comment on the effect issuance of a license
would have on the laws and programs they administer. Such agencies
would also assure that issuance of a license meets the requirements of
the laws they administer.

The Federal Trade Commission and the Attorney General are
required to comment on whether issuance of a license would adversely
affect competition, restrain trade, promote monopolization, or other-
wise create a situation in contravention of the antitrust laws. It is
intended that the Secretary will give serious consideration to the views
of the Federal Trade Commission and the Attorney General in making
his determination to approve or disapprove an application.

In addition, the Administrator of the Environmental Protection
Agency may veto the issuance of a license if he finds that deepwater
port development, as proposed in an application, would result in
violation of the Clean Air Act, the Federal Water Pollution Control
Act, or the Marine Protection, Research and Sanctuaries Act.

The Secretary, in coordination with all other Federal agencies,
must also prepare a detailed environmental impact statement to
satisfy the requirements of section 102(2)(c) of the National Enviren-
mental Policy Act. :
2. PREFERENCES

Section 5(d) of the Act requires the Secretary to establish a geo-
graphic application area encompassing the site of a deepwater port as
proposed in an application and to publish a description of the area,
giving time for competing applications to be filed.

Section 5(h) requires the Secretary first to consider competing appli-
cations within any application area on the basis of which will “best”
serve the nation. Such a consideration shall include a comparison of
such factors as the environmental, technological, economic and timing
aspects of the various applications.

If the Secretary finds that competing applications are relatively
equal under that test, then the Secretary is required to give preference
to an application from a State or local governmenta%l unib, In the
absence of an application by such a governmental entity, the Secretary
must then give an applicant who is independent of the petroleum or
natural gas producing, refining, or marketing industry preference over
the application of any other person.

8. STATE COORDINATION

Section 4(c}(9) of the bill prevents the Secretary from issuing a

license unless the Governor of the coastal States adjacent to the pro-
osed deepwater port site approves or is presumed to approve the

1ssuance of the license.

As defined by section 3(1) of the Act, an “adjacent coastal State” is
any State which would be (A) connected by pipeline to a deepwater
port, (B) located within 15 miles of any component of a deepwater
port, or {C) would in the opinion of the Administrator of the National
Oceanic and Atmospheric Administration experience substantial en-
vironmental risk should an oil or natural gas fischarge occur from the
d}(:epwater port or from a vessel operating in the safety zone around
the port.
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According to section 9 of the Act, the Secretary must forward a copy
of an application to any State designated as an adjacent coastal State
with respect to the deepwater port proposed in the application. The
Governor of the State must notify the Secretary if he approves or
disapproves the application within 45 days after the last public hear-
ing on the application. If the Governor fails to notify the Secretary
within that period the Governor’s approval of the application is
presumed. The Secretary must incorporate as conditions of the license,
any reasonable terms that an adjacent coastal State requests in
order to make deepwater port development compatible with the
environmental programs of the State. . .

In addition to receiving the approval of the adjacent coastal States,
the Secretary must also consider the views of any other interested
coastal States concerning the conditions of the license.

4. LIABILITY

Section 18 of the bill establishes levels of liability for damages if oil
or natural gas is discharged from a deepwater port or from a vessel
operating in a deepwater port’s safety zone._ . .

The procedure for reporting and cleaning up discharges of oil ‘or
natural gas, and the civil and criminal penalties for violations thereof,
are patterned after the Federal Water Pollution Control Act, as
amended.

In the event of gross negligence or willful misconduct on his part, a
licensee or 8 vessel’s owner and operator (whoever is responsible) bears
unlimited liability to all parties damaged by the discharge of oil or
natural gas. Under the principle of strict liability, the deepwater port
licensee is otherwise helg liable to a limit of $100,000,000 if a discharge
emanated from a deepwater port or from a vessel moored at a deep-
water port. The owner and operator of a vessel which discharges oil or
natural gas while operating in a safety zone around a deepwater port
(but not moored at the port) are jointly and severally liable to a limit
of $150 per gross ton of the vessel or $20,000,000, whichever is the
lesser. :

This section also establishes a $100,000,000 Deepwater Port
Liability Fund. The Fund receives moneys from a 2 cents per barrel
charge on each barrel of oil (or its metric volume equivalent of natural
gas in a liquefied state) flowing through any deepwater port licensed
under the Act. The Fund will be administered by the Secretary and is
liable to pay all damages, including clean-up and third party damages,
in excess of the limits of lability of the licensee or the vessel owner or
operator. . . .

The Secretary may act on behalf of any class of citizens in recovering
damages. In addition, the United States is authorized to sue for
damages to fisheries, beaches, and other public resources and to use
the amounts recovered to restore the resources. The bill mandates a
study by Executive Agencies of the issues and alternatives for de-
signing a comprehensive liability system to aid the Congress in es-
tablishing a single inclusive system of liability for all ocean-related
oil operations,
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5. APPLICABLE LAW

Section 19 of the Act makes the Constitution and the laws and
treaties of the United States applicable to deepwater port develop-
ment. Thus, deepwater port development will be regulated in the same
manner as resource exploitation on the Outer Continental Shelf.
Under this system of regulation, several Federal agencies would share
Jurisdiction over deepwater ports. In addition, State laws, to the extent
they are not inconsistent with Federal law, are made applicable to
deepwater ports and will be enforced by the appropriate officials and
courts of the United States.

Section 8 makes deepwater ports subject to regulation as common
carriers by the Interstate Commerce Commission and the Federal
Power Commission, and prohibits discrimination against any shipper
of oil or natural gas.

6. ADDITIONAL PROVISIONS

Other significant provisions of the Deepwater Port Act include the
following:

Section 4(d) allows the Secretary to examine and compare the
economic, social and environmental impacts of a proposed offshore
deepwater port with those of a proposed near-shore harbor and
channel expansion and deepening project under specified circum-
stances before issuing a license for the deepwater port.

Section 10 requires the Secretary to establish a safety zone around
a deepwater port in which activities or structures incompatible with
the construction or operation of a deepwater port are prohibited. The
Secretary must also prescribe procedures to promote navigational
safety and protection of the marine environment. This section also
requires any oil carrying vessel using a deepwater port to comply with
regulations established pursuant to the Ports and Waterways Safety
Act of 1972 as amended. The Secretary is further authorized to issue
rules and enforce regulations concerning lights and other warning
devices and equipment in order to promote safety of life and property
at and around a deepwater port and to appropriately mark any
component of a deepwater port if the licensee fails to do so.

Section 11 encourages the Secretary of State to pursue international
agreements concerning deepwater port related activities and operation.

Section 21 directs the Secretary of Transportation and the Secretary
of the Interior to conduct a study of laws, procedures, and methods of
resolving jurisdictional conflicts involved in regulating the safety of
pipelines on the Outer Continental Shelf and to report their findings
and recommendations to Congress.

7. PROCEDURAL REQUIREMENTS

As provided in this bill, the procedural requirements for considera-
tion of applications and issuance or denial of a license cover a maximum
period of 356 days. Judicial review of the Secretary’s final decision
must be requested no later than 60 days after such a decision is made.
The application review process can be summarized as follows:

0 days: An application for a deepwater port license is filed.
21 days: The Secretary ascertains if all the necessary infor-
mation is included.
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26 days: If the necessary information is included, the
Secretary publishes notice and a summary of the proposal,
designates the application area, and designates adjacent
coastal states under Sec. 9(a)(1). Copies of the application
are sent to all Federal agencies involved in the review
process.

36 days: Copies of the application are sent to the Governor
of those designated adjacent coastal States.

56 days: (30 days after publishing notice of application):
The Secretary designates a safety zone around the proposed
port. Thereafter, a safety zone is designated for each sub-
sequent, competing application within 30 days after notice.

86 days: (60 days after notice): Notice of intent to file
competing applications must have been received. The
Administrator of NOAA must designate any additiowal
adjacent coastal State based on a determination of substan-
tial pollution risk from a proposed deepwater port, notify the .
Secretary, and publish notice of the designation. -

96 days: A copy of the application 1s forwarded to the
Governor of each adjacent coastal State designated by
NOAA. )

116 days: (90 days after notice) : All competing applications
must have been received. Reports of Federal Trade Com-
mission and the Attorney General must be transmitted to the
Secretary. ) )

266 days: (240 days after notice): All public hearings must
be concluded. '+ ) ] ,

311 days: (45 days after the final public hearing): Agency
comments must be transmitted to the Secretary. Each adja-
cent coastal State Governor must notify the Secretary as to
whether he approves or disapproves issuance of a license. It
is assumed the Governor approves of the application if he
does not respond within this time. )

356 days: (90 days after the final public hearing): The
Secretary makes his decision.

II. BackGroUND AND NEED

In 1973, four-fifths of U.S. petroleum imports arrived by tanker.
The average size of tankers now used to transport oil to the United
States is 30,000-35,000 deadweight tons (dwt). However, on a world
scale the need to transport ever larger volumes of oil over long distances
between producing and consuming nations has led to the development
and increasing use of larger capacity tankers. These supertankers or
Very Large Crude Carriers (VLCC) range in size from 200,000 to
500,000 dwt. Such vessels may be 1,200 feet long, have a draft from
60 to 80 feet, and have 4 to 12 times the capacity of tankers of con-
ventional size. This increased capacity enables them to transport oil
over long voyages at a lower per barrel cost than vessels of a smaller
size.

- Large capacity vessels now represent a substantial segment of the
world tankship fleet. While only 10 percent of the 4,336 tankers operat-
ing around the world today are 100,000 dwt or larger, that 10 percent
represents almost 40 percent of the total capacity.
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Close to half of the tankers under construction are in the 200,000 to
500,000 dwt class. At least ten of these vessels are being constructed in
American shi(g)building yards under the Merchant Marine Act of 1970,
which provides a construction differential subsidy. However, the
substantial water depths (90 to 100 feet) required for supertankers to
operate safely prevents them from entering most U.S. ports. Except
for two ports on the West Coast, domestic ports close to the major re-
fining centers are too shallow to receive tankers larger than 80,000
dwt; most ports are restricted to tankers half that size. While many
existing channels, harbors, and ports might be dredged to create deep-
water ports, an salternative is to construct supertanker terminal
facilities in natural deepwater offshore. ‘

Proposals to develop deepwater ports in the United States were
originally based on projections that this country would progressively
increase its dependence on the Middle East nations for increasing
volumes of crude petroleum imgorts. Accordingly, it was argued that:

1. Deepwater ports offer a cheaper means of transporting imported
petroleum supplies and can stimulate beneficial economic growth in
adjacent coastal areas;

2. In addition to cost advantages, environmental advantages are
associated with the use of supertankers. Supertankers would reduce
the risks of groundings, collisions, and oil spills by reducing the number
of ships operating in U.S. coastal waters;

3. Failure to build deepwater ports in the United States would
encourage the construction of refinery capacity at foreign sites. This
“‘exportation” of refinery capacity would result in an adverse impact
on U.S. balance of payments and reliance on the more costly and
environmentally hazardous practice of transshipping petroleum in
smaller vessels from foreign deepwater ports. It could also lead to a
loss of employment and other economic benefits associated with
domestic deepwater ports, refineries, and petrochemical industrial
developmient.

Circumstances have changed since deepwater port development
was first proposed in the United States. As a result of the Arab oil
embargo, which began in October of 1973 and continued to March,
1974, it has become a national goal of high priority to reduce American
reliance on foreign petroleum  supplies and attain domestic energy
self-sufficiency. Nevertheless, all available evidence suggests that the
United States will need to import substantial quantities of oil for the
next decade at least. As a result, State and Federal government interest
in deepwater port development remains strong. In addition, sccording
to current plans, oil produced on Alaska’s North Slope will be carried to
West Coast ports by tankers ranging up to 150,000 dwt. While a
150,000 dwt tanker is not properly considered a ‘“‘supertanker”, it
can carry close to 900,000 garrels of oil. Even though ports on the
West Coast are deep enough to accommodate 150,000 gwt tankers,
officials and residents of West Coast States have expressed growing
concern over unloading large volumes of oil close to shore. There is a
popular view on the West Coast that offshore deepwater ports should
be used to unload oil transported from the Alaskan North Slope.

There are a wide range of offshore terminal designs. However, the
one which appears to be most widely used and which has been pro-
posed for installation off U.S. shores, is & monobuoy structure known
as the single point mooring buoy (SPM). (See illustration which ap-
pears on page 7.) Such facilities usually consist of mooring buoys

e,
‘\MANZFOLD
PIPELINE

TYPICAL MONOBUOY

which are anchored to the ocean bottom and feed into a submarine
pipeline to shore. According to owners and operators such structures
have handled large volumes of oil with relatively little operational
difficulties or damage to the environment.

Several industry groups and a number of State governments have
developed plans to construct deepwater ports off the coast of the
Unite§ States. However, such plans involve the installation of struc-
tures in natural deep water several miles beyond the territorial limits
of the United States where a clear legal framework to either license or
reculate the construction and operation of such facilities is lacking.

f the United States is to benefit from the economic and environ-
mental advantages associated with supertankers and deepwater ports
and to control such development in an effective manner, Federal
legislation is needed to establish a licensing and regulatory program to
govern the construction and operation of deepwater ports.

IIT. Major Issues
1. INTERNATIONAL LEGAL BASIS

As far as can be determined, a U.S. deepwater port constructed
in international waters would be the first such facility located outside
a nation’s territorial limits anywhere in the world. A nation exercises
nearly absolute sovereignty over its territorial waters by virtue of the
International Convention on the Territorial Sea and Contiguous Zone.
In addition, the Convention on the Continental Shelf authorizes a
coastal nation to erect structures on its continental shelf for the pur-
pose of exploring and exploiting the mineral and non-living resources,
and provides coastal nations with jurisdiction over sedentary living
species on or under the seabed. No existing international law, treaty, or -
agreement specifically recognizes the construction and operation of
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deepwater ports as a permissible use of international waters. However,
the freedom of all nations to make reasonable use of waters beyond
territorial boundaries is recognized by the International Convention
on the High Seas.

Testimony presented to the special joint subcommittee indicated
that constructing and operating deepwater ports beyond a nation’s
territorial limits would constitute a “reasonable use” as contemplated
by Article 2 of the Convention on the High Seas. As adopted by the
I%;:xited Nations Conference on the Law of the Sea, April 29, 1958
(U.N. Doc. A/Conf. 13/L.53) Article 2 of that Convention provides:

The high seas being open to all nations, no state may
validly purport to subject any part of them to its sover-
eignty. Freedom of the high seas is exercised under the
conditions laid down by the articles and by the other rules
of international law. It comprises, inter alia, both for
the coastal and noncoastal States:

(1) Freedom of navigation;

(2) Freedom of fishing;

(3) Freedom to lay submarine cables and pipelines; and
(4) Freedom to fly over the high seas.

These freedoms, and ethers which are recognized by the
general principles of international law, shall be exercised by
all states with reasonable regard to the interests of other

_states in their exercise of the freedom of the high seas.

Under the authority of this Convention, a nation might properly
execute jurisdiction on the High Seas in order to license and regulate
such facilities. According to the U.S. Department of State and several
academic experts, the phrase inter alie implies that the authors of the
Convention on the Hich Seas foresaw a need to permit a broader
range of uses than the four specified in Article 2. IR

owever, although they consider development of deepwater port
facilities to be a reasonable use of the high seas under international
law, the State Department also believes that it is necessary to seek
multilateral agreement as encouraged in section 11 of the ‘hill.
The United States is presently seeking clarification of the legal status
of deepwater ports in the United Nations Law of the Sea Conference
now underway. In addition, section 22 of the bill authorizes the
pursuit of international agreements with Canada and Mexico, espe-
~cially with respect to environmental concerns, since the resources
of those two nations will be most immediately affected by develop-
ment of deepwater ports off the coast of the United States.

2. FEDERAL ‘ADMINISTRATIVE ORGANIZATION

No Federal agency has sufficient legal jurisdiction to authorize
" and regulate the construction and operation of such facilities beyond
the territorial limits of the United States. The type of jurisdiction and
expertise which could be applied to various aspects of deepwater port
development reside in a number of Federal agencies, including the
Departments of Transportation, Interior, and Commerce, the Environ-
mental Protection Agency, and the Corps of Engineers.
The Committees believe that the division of responsibilities among
these Federal agencies should be preserved insofar as the regulation of

Y

cepwater ports was concerned. The necessary extension of Federal
gegtll)la,tory ggthorities is achieved in Section 19 of the Deepwater Port
Act which makes the Constitution and laws of the United States
applicable to deepwater ports. However, a similar extension of existing
Federal licensing authorities would make deepwater port development
subject to at least four different application and permit procedures.
The Committees believe it im%era,mve to establish a single efficient and

mprehensive licensing procedure. )
“ ’W?hﬂe the passibi]izé% I())f establishing an interagency ta’s;k force or
interagency commission to carry out a “one-window” licensing

rocedure was considered, the Clommittees decided in favor of con-
solidating deepwater port licensing authority in one Federal agency.
This leag agency would then coordinate its activities with those of
other Federal agencies having jurisdiction and expertise related to

ater ports.

deeTple Con?mittees found that of those agencies expected to have some
involvement in the deepwater port development process, the Us.
Coast Guard would have the predominant role in regulating the
construction and operation of deepwater ports regardless of which
Federal agency issued the license. . ) ]

Because they viewed navigational safety and marine environmental
protection as major features of the deepwater port development
process, the Committees agreed that the Coast Guard should play
the major role in licensing and regulating deepwater ports.

Site location is also an important aspect of the deepwater port
development process. Site location of the facility should include an
assessment of environmental impact, alternative uses of the area and
physical suitability of the location. The Coast Guard has its own
oceanographic unit capable of evaluating probable marine environmen-
tal impacts. Moreover, the Committees would expect that the Coast
Guard would develop a close liaison with the National Oceanic and
Atmospheric Administration and the Environmental Protection
Agency to utilize their expert capabilities with regard to marine en-
vironmental impacts as well as the impact of developments within
the coastal zone. The Coast Guard has had ample prior experience
in siting offshore structures similar to those contemp ated for use in
deepwater ports. And NOAA’s new office of Coastal Zone Management
will be able to offer addi{;ional assistance in examining the landside
i s of such port development.

o &(g Committges concludé)d that since the Coast Guard would have
a major role in regulating deepwater ports, they should also have
primary involvement in licensing such facilities. The Committees also
felt, however, that a deepwater port license should beﬁlssued from the
Secretarial level and that the office of 8 Department Secretary should
serve as the focus for coordinating with other Federal agencies con-
cerning deepwater port development. Thus, the Deepwater Port Act
of 1974 as reported authorizes the Secretary of the Department mn
which the Coast Guard is operating to issue, transfer, renew, suspend
or revoke licenses for the ownership, construction and operation of
* deepwater ports. ) ) o

The Department of Transportation will also have a major involve-
ment in the deepwater port development process through other pro-
grams and policies administered by the agency.

80142 nd] fomrrmenl
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Thus, much of the authority and expertise required to oversee the
giting, construction and operation of deepwater ports will reside in
one agency, enabling the deepwater port development to proceed with
the greatest possible coordination of Federal responsibilities and
interests.

8. STATE ROLE

The Deepwater Port Act of 1974 describes as an adjacent coastal
State any State which would be or is connected by pipeline to a deep-
water port, located within 15 miles of the port, or faces a substantial
environmental risk because of prevailing winds and currents from a
deepwater port. Pursuant to Section 9 of the bill an adjacent coastal
State must approve deepwater port development off its shores before
a license can be issued. Furthermore, if the adjacent coastal States
approve deepwater port development, the Secretary must incorporate
in the license any reasonable conditions necessary to make such
development compatible with State environmental or land use policies
and programs.

The Committees believe that such provisions are necessary to
protect the interests of coastal States in the deepwater port develop-
ment process. ‘

States and loealities will ultimately experience economie and en-
vironmental impacts as a result of deepwater port development. While
some States expect to benefit from such impacts, others believe that
their economic and environmental interests will be adversely affected
by deepwater port development and, therefore, will oppose the
location of & deepwater port off their coasts.

Petroleum related industrialization generated by a deepwater port
inay increase employment and yield additional revenues and other
economic benefits in some areas. However, the anticipated environ-
mental impacts of such growth include: :

1. Land requirements for petroleum storage facility
reﬁne]r)y and petrochemical industry sites;

2. Degradation and dezpoliation of wetlands, estuarine
areas, wildlife habitats and recreation values;

3. Increased burdens on water supply from both indus-
trial and residential growth; ‘

4. Increased potential for air and water pollution;

5. Increased pressures for Jand development to provide
roadways, housing, and municipal services such as schools

and hospitals to accommodate population increases induced
by industrial growth.

The Committees believe that any coastal State which chooses to
forego benefits associated with deepwater ports to avoid potentially
adverse environmental impacts should be allowed to veto the issuance
of a license for despwater port development off its shores. The Deep-
water Port Act of 1974 creates this explicit veto power in section
4(¢)(9) and section 9(b) because a State would not otherwise have such
authority over a Federal license. Existence of this veto authority wilk
not, in the opinion of the Committees, preclude the construction of
deepwater ports since several States are actively encouraging the
construction of these facilities, notably States bordering the Pacific
Ocean and the Gulf of Mexico. S
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States clearly have regulatory control over construction of onshore
port-related fajtrzilities. Agnd, under the Submerged Lands Act and

ursuant to the U.S. Constitution (10th Amendment), the States

ave either exclusive or concurrent authority with the Federal
government over most activities within the 3-mile limit. Such
authority, however, is not unlimited, as the Fedelz‘al Government has
been delegated certain powers for the purposes ?f commerce, naviga-
tion, national defense and international affairs (I_J.S. .Ognstxtutlpn,
Art. 1, sec. 8, clause 3). Waters beyond the 3-mile limit are high
seas, although the seabed on the continental shelf is subject to the
exclusive jurisdiction of the Federal government. o

Therefore, without Federal legislation, a State may not exercise any
control over the selection of a deepwater port site beyond the 3-
mile limit. Further, State powers over territorial waters cpuld.be
preempted by the Federal Government for the purposes of licensing
and regulating necessary components of a port (i.e., pipelines).

It has been argued that State veto power is unnecessary because
(1) State land use and environmental controls (including coastal zone
management programs) can serve as a vehicle for dealing with sec-
ondary growth; Fz) the Federal government would not, as a matter
of policy, authorize a deepwater port over the objection of the adjacent
coastal State: and (3) the State could effectively prevent deepwater
port development off its coast by denying pipeline and other permits
for deepwater port facilities located within State jurisdiction.

However, the Committees were not reassured by these arguments.-
From the industry point of view, the economics of the deepwater port
site selection process makes those areas where secondary petroleum
development already exists prime locations for deepwater ports. While
proper environmental and land use controls might effectively mitigate
the adverse impacts of secondary development associated with deep-

~ water ports, in many cases patterns of industrial development may

Iready taxed a coastal State’s environment to its limits. In areas
%vsﬁggﬁhave 3;,lreaudy experienced significant industrial development, the
incremental burdens placed on the environment by land requirements
and sir and water efﬁuents associated with petroleum-related indus-
trialization could be particularly severe. :

According to the Department of the Interior:

.. . location of deepwater port facilities in areas where
there are existing refineries and petrochemical industries
might only initially require expansion of existing storage,
handling, and refining facilities to process the incoming
crude . . . The essence of the situation lies in the fact that
even minor incremental refinery production could add pol-
lutants to an environment that may already be stressed to its
limits by previous industrial and commercial activity. For
example, concentration of a high level of oil imports through
one site in the highly developed and densely populated Mid-
Atlantic ares could be expected to result in significant
environmental impacts.!

Affording adjacent coastal States an opportunity to veto deepwater
port development will provide absolute protection against such
mpacts.

1 77.8. Department of the Interior, Draft Environmentel Inpact Statement: Deepwater Ports, June 1973,
pp. IV-87,
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In order to afford further protection against potentially adverse
impacts of deepwater port development, section 9(c) of the bill
requires a State which would be connected by pipeline to & deepwater
port, to have or be imaking reasonable progress toward having, a
coastal zone management program for the potentially affected area.

Construction of deepwater ports will add & new dimension to
existing problems of land use control in localities of the Coastal Zone
which will be principally affected. The Committees recognize that
sound planning and management of land use in these impacted areas
is.a critical factor in assuring that the economic benefits of the deep-
water ports will not be partially nullified by adverse sociological and
environmental effects which could be avoided by proper planning.

The Coastel Zone Management Act of 1972 provides funds to assist
coastal States and cooperating county and municipal governments in
developing programs to assure wise use of the land and water resources
in these areas where the competition between counflicting uses of land
will be brought into sharp and immediate focus by construction and
operation of a deepwater port. :

The Committees expect the State to be making reasonable progress
toward establishing programs pursuant to the Coastal Zone Manage-
ment Act, which would control development in the area immediately
adjacent to the deepwater port at the time of a deepwater port
application. It is, however, in no way intended that the coastal State
have its Coastal Zone Management Programs in place and functioning
in order for a deepwater port to be approved, nor it is intended that
this would be a continuing condition ofP the license. It will be deemed
sufficient compliance with subsection (¢) of section 9 of the bill, as
reported, if at the time the application is submitted, the State has
received & planning grant for its Coastal Zone which includes that

area immediately adjacent to the deepwater port and affected by its

comumerce.

As of August 1, 1974, 28 States have had approved applications to
receive planning grants under the Coastal Zone Management Act.
The Committees note with satisfaction that all the coastal States,
including Delaware, Maine, New Jersey, New Hampshire, Louisiana,
Texas, Mississippi, Alabama, Washington and California, which may
be affected by deepwater ports will, by the fall of 1974, be proceeding
with the development of programs which would apply to their coastal
zones so that all will meet the requirements of section 9{(c) of the
Deepwater Port Act. o

The Committees recognize that environmental dangers inevitably
trail after oil, wherever and however it is transported. A reduction in
the number of tankers in the world fleet, through the use of super-
tankers, should lower the potential number of spills. And concentrating
oil transfers to a few, well constructed and monitored superporis
should increase contrdls over the spills that occur.

Yet, the Committees recognize that tanker size creates dangers of
its own. The break-up of a 500,000-ton tanker in heavy seas a few
miles off Florida or Texas or Delaware would likely produce damsages
of catastrophic proportions. Thus, the nation, in moving toward
superports, appears to be trading fewer spills for the increased danger
of a catastrophic one.

This trade-off has significance, in part, when it comes to a determi-
nation by the National Oceanic and Atmospheric Administration
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that a State should be designated as an ‘“‘adjacent coastal State”
because it would face a ‘“‘substantial risk” from a spill from a proposed
offshore port. However, such an evaluation must not be made in a
vacuum. Rather, the Committees believe that NOAA should com-
pare the volume of spills now occurring from offshore lightering
and other methods of oil transfer with the potential risk from a
deepwater port before specifying what States qualify as “adjacent
coastal States”.

4. COMPETITIVE IMPACTS OF DEEPWATER PORT DEVELOPMENT

To date, major oil companies have joined in three separate consortia
which propose to construct deepwater ports off Texas, off Louisiana,
and in Delaware Bay. These deepwater port corporations are, re-
spectively, Seadock, LOOP and Delaware Bay Transportation

‘ompany (DBTC). These consortia also list petrochemical and in-
dependent oil firms among their members. _ ’

The DBTC plans no longer aipear to be active because of local
opposition to their proposal, which has led some of the member com-
panies to divert their planned investment to foreign sites. However,

Seadock and LOOP continue to promote offshore deepwater ports

and have each invested several million dollars in planning and pro-
motional efforts. )

Testimony received by the Special Joint Subcommittee suggested that
there might be a potential for anti-competitive abuses by deepwater
port licensees and that this possibility should be taken into account as
deepwater port legislation was drafted.

For example, James T. Halverson, Director of the Bureau of Com-
petition, Federal Trade Commission, in presenting testimony on the
Administration’s proposal, S. 1751, advised the Subcommittee on
October 3, 1973, that:

The significance of these superports to our expanding
energy needs and to our growing imports of oil, the magnitude
of their operations, and their attractiveness as a business
investment, are all clear. These same factors magnify the
risks to competition, and because of the tremendous amounts
of money spent by consumers on petroleum, they highlight
the potential losses which may flow from any exclusionary or
discriminatory behavior. .

For these reasons, the bill must be examined carefully
to determine whether it provides adequate safeguards to
insure that the superports will function with a minimum of
anticompetitive consequences. We think it does not.

The market position which would be held by each of the
deepwater ports will be an unusual one. Not only will each
port be a Government-licensed, local monopoly over im-
ported oil destined for refineries in certain sections of the
country, but each port will also be a “bottleneck.” )

All of the affected commerce—here imported oil—will
flow, and must flow, through these deepwater ports since

- the transportation economies involved will render imported
- -oil not carried in a supertanker noncompetitive. In situa-
tions such as these, when a monopoly extends not merely
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to a small amount of commerce, but effectively controls
all access to imported petroleum in an area, special care
must be exercised to prevent competitive abuse. :

The Subcommittee also received further testimony which suggested
that, even though a facility would be regulated as a common carrier
as described in the Interstate Commerce Act, as amended, the facility
may still be constructed and operated in a manner which could pre-
clude some potential shippers from using the facility. For example,
Deputy Assistant Attorney General Keith Clearwaters of the Anti-
trust Division in the Department of Justice, testified before the
- Subcommittee that:

... We hav.e. in the past observed situations in which,
although a facility such as a pipeline may be operating as
& common carrier under Government regulation, it may be so
sized and routed that it is impractical and uneconomic for
many nonowners who did not participate in the design and
planning. In this way, nonmembers may be denied access
a8 a practical matter.

To protect against potential abuses, the Committees provided in
section 7 for antitrust review of any application for a deepwater port
license. This section directs the Federal Trade Commission and the
Attorney General to submit to the Secretary reports containing their
opinions as to whether approval of an application might adversely
affect competition or otherwise result in violation of the antitrust laws.
Section (4)(c)(7) of the bill prevents the Secretary from issuing &
license until he has received the views of the Federal Trade Commission
and Attorney General.

In addition, section 8 stipulates that deepwater ports and their
associated pipelines and storage facilities must be regulated as common
carriers by the Interstate Commerce Commission for the transporta-
tion of oil and in accordance with the Natural Gas Act for the trans-
portation of natural gas. Any licensee who violates his obligation to
operate as a common carrier or who viglates the Natural Gas Act
is subject to an enforcement proceeding. The Secrotary may in addi-
tion, act to suspend or terminate the license of any such person.

A proposal to bar oil companies from obtaining licenses to own,
construct and operate deepwater ports was rejected by the Special
Joint Subcommittee. It was believed that, in many cases, oil companies
will be the only entities with the financial and technical capabilities
necessary to undertake deepwater port development.

The Justice Department also indicated that such a ban was un-
necessary, and testified that the financial requirements for building
a deepwater port did not preclude smaller independent firms from
undertaking deepwater port development.

Recognizing that both State governments and firms independent of
the oil industry are actively planning to seek licenses for deepwater
ports, the subcommittee felt that, in the interest of promoting competi-
tion, it would be desirable to give preference to such entities in granting
licenses for deepwater port development. Thus section 5(h) of the bill
establishes a double test based on both technical competence and
the proposed ownership arrangement, to be made in weighing com-
petitive applications.
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Several criteria are listed to determine which application best meets
the provisions and purposes of the Act. If all are judged equal, then
preference in the issuance of a license is given to the application of a
State or one of its political subdivisions. If no such application has
been submitted, the application of a company or individual independ-
ent of the oil or naturaﬁ) gas industry is afforded preference over the
application of any other person.

The Committees believe that the provisions of these sections will
insure against the possibility that competition will be adversely
affected by deepwater port development.

5. LIABILITY

The construction and operation of deepwater ports off the coast of
the United States promises to reduce oil pollution damage to the
marine environment. Tanker traffic in congested harbors and ports
should be reduced and the need to lighter supertankers at offshore loca-
tions should be almost eliminated. As a result the risk of collision and
the number of cargo transfer and other chronic spills should be
minimized. .

In spite of these environmental advantages the Committees recog-
nize that increasing the number of supertankers operating off U.S.
shores also increases the risk of a catastrophic super-spill.

Standards of liability for damages caused by the dischaige of oil or
other hazardous substances into the marine environment are addressed
in several U.S. laws. However, these laws are limited in geographic and
financial scope. They do not provide sufficient coverage to protect the
public and the public resources from a major spill. Furtbermore, the
International Convention on Civil Liability for Oil Pollution Damage
and the International Convention on the Establishment of an Inter-
national Fund for Compensation for Gil Pollution Damage have not
yet come into force.

While the Committees intend to address the need to establish a
comprehensive system of liability for pollution from all ocean-related
sources during the coming term, they believe that standards of liability
applicable to the operation of deepwater ports should be developed to
serve in the interim. Thus, liability established by the Deepwater Port
Act covers only discharges of oil or natural gas from a deepwater port -
or from a vessel located in the safety zone around a deepwater port. It
is hoped that some of the concepts and standards embodied in the
liability provisions of the Deepwater Port Act of 1974 will be incor-
porated In any comprehensive liability system to compensate for
damage to the marine environment.

The Committees addressed the question of liability for damages
resulting from the operation of deepwater ports with three major
objectives in mind-—

(1) to provide the fullest and most expeditious compen-
sation possible;

(2) to distribute the burden of risk equitably among
deepwater port licensees, the owners and operators of vessels
using deepwater ports, and the consuming public who will
ultimately benefit from the use of supertankers and deep-
water ports; and
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(3) to impose standards of liability that will induce

- maximum effort to prevent the discharge of hazardous sub-

stances into the marine environment without imposing

standards of financial responsibility that impair competition
for deepwater port licenses.

Section 18 of the Deepwater Port Act of 1974 establishes proce-
dures for reporting discharges of oil or natural gas into the marine
environment and for removing such discharges. Reporting and clean-
up provisions have been, to the greatest extent possible, patterned
after those contained in the Federal Water Pollution Control Act.
Limits of liability established for deepwater port licensees ($100,000,-
000) and the owners and operators of vessels using deepwater ports
($150/gross ton or $20,000,000, whichever is the lesser) are in line with
what the Committee believes to be the levels of available insurance for
vessels and deepwater ports.

At the same time, however, the Committees also recognized that

damage from oil or natural gas discharges could exceed the limits of
liability established for vessel owners and operators and deepwater
port licensees. The Committees believe that such excess damage costs
should be met by those who benefit from deepwater ports rather than
those who suffer the damage. The Committees therefore, agreed to
establish a Deepwater Port Liability Fund to be financed by a 2¢ per
barrel fee on each barrel of oil (or in the case of natural gas its metric
volume equivalent in a liquefied form) transported through a deep-
water Eort. The Fund will be liable without himit for all damages
suffered by any person not actually paid for by the owner or operator
of the vessel or the licensee of the deepwater port.
- The Deepwater Port Liability Fund is patterned after the Trans-
Alaskan Pipeline Liability Fund established by the Trans-Alaska
Pipeline Authorization Act (86 Stat. 862). However, unlike the
‘Trans-Alaska Pipeline Liability Fund which may pay for damages
up to a’hmlt of $100,000,000 per incident, the Deepwater Port Liability
Fund is available to compensate for damages without limit. The
Committees believe that no person with a legitimate claim for
damages as a result of a discharge of oil or natural gas associated with
a deepwater port should be barred from full compensation for damages
because of an arbitrary limit on the amount of compensation available
per incident.

The Committees also believe that, because a discharge of oil or
natural gas might damage valuable public resources, provision should
be made to encourage and compensate for the cost of restoring such
resources. The Deepwater Port Act, therefore, authorizes the Secretary
to act on behalf of the public as trustee of natural resources, and sue
to recover such sums as may be necessary for Federal and State
governments to restore fisheries, the habitats of sedentary living
species or to replace estuarine areas or other coastal resources damaged
by deepwater port related discharges of oil or natural gas.

Because the Deepwater Port Act provides unlimited recovery for
damages sustained as a result of deepwater port related oil or natural
gas discharges, other Federal and State laws which might otherwise be
applicable to such discharges are preempted. Thus, there would be no
possibility for “double recovery” of damages, especially for those
which may occur to public resources.
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Several States are preparing to seek licenses to own, construct and
operate deepwater ports. Yet many States are exempted from liability
by their own Constitutions or other laws. The Committees believe that
if o State is to hold a license for & deepwater port, there must be
certainty surrounding the right of a citizen to sue the State for damages
caused by the deepwater port. )

The Committees also recognize that & great deal of research is needed
on the technical aspects of oil pollution prevention and control. The
Committees are encouraged by the promise of the C-SORB system
now being researched by the Coast Guard and encourages continued
work in that area. _

In addition, the Committees urge that all other Federal agencies
continue to work in cooperation with each other and with State govern-
ment and independent resesrch teams to develop and perfect systems
of oil spill prevention, containment and control.

IV. LeerszaTive History

Bills to authorize deepwater port development off the coast of the
United States were first introduced in the 92d Congress. During that
Congress, the Senate Interior and Insular Affairs Committee con-
ducted informational hearings on Deepwater Port policy under the
auspices of the National Fuels and Energy Policy Study in April, 1972.

During the 92d and the 93d Congresses a number of bills pertaining
to deepwater ports and other types of offshore development were intro-
duced. The Senate Commerce Committee held 3 days of hearings
March of 1973 on S. 80 (Mr. Hollings and others). This bill amended
the Ports and Waterways Safety Act of 1972 to require the Adminis-
trator of the National Oceanic and Atmospheric Administration and
the Secretary of the Department of Housing and Urban Development
to certify that the construction and operation of oftshore facilities
would not pose an unreasonable threat to the integnty of the marine
environment. ) .

A number of bills, including S. 1316 (Mr. Biden and Mr. Muskie),
S. 836 (Mr. Case), and S. 180 (Mr. Williams and others) and S. 1558
(Mr. Roth), proposed to amend the Federal Water Pollution Control
Act to provide for the licensing and regulation of deepwater ports.
These bills, referred to the Senate Committee on Public Works,
described various roles for a number of different Federal agencies
and for the States in licensing and regulating deepwater ports, The
Public Works Committee held one day of hearings on these bills in
February, 1973. ) .

In addition, S. 568 (Mr. Tower) a bill amending the Outer Con-
tinental Shelf Lands Act to authorize and regulate the construction
and operation of deepwater ports was introduced and referred to the
Committee on Interior and Insular Affairs.

On April 18, 1973, the Administration fpropo.@sed the enactment of
S. 1751, a bill authorizing the Secretary of the Interior to license and
regulate deepwater ports in consultation and coordination v_vxth other
Federal agencies. This measure, by agreement of the respective Chair-
men, was jointly referred to the Senate Committees on Commerce,
Public Works, and Interior and Insular Affairs. The three Committees
established a Special Joint Subcommittee to consider legislation
authorizing and regulating deepwater port development. Three
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majority and two minority members from each full committes were
apgointed‘ by the Chairmen to serve on the Special Joint
Subcommittee. - :

The Subcommittee held six days of hearings on July 23, 24, and 25,
August 1, and October 2 and 3, of 1973, to consider 8. 1751 and 8. 2232,
& measure introduced by Senators Hollings and Ma uson, which
would authorize the Secretary of the Department in which the Coast
Guard is operating to license and regulate deepwater ports. During
these hearings, over 55 witnesses representing Federal and State
governments, industry and environmental groups presented testimony
on the economie, environmental and social issues associated with
deepwater port policy.

The Special Joint Subcommittee convened in Executive Session
the following spring to draft an original bill providing for the licensing
and regulation of deepwater ports. The Subcommittee met in Ex-
ecutive Session on April 2 an. 11, May 16, June 11 and 25, July 24,
and August 7, 1974, uring this time, the House passed H.R. 10701 ,
the High Seas Oil Port Act. This bill authorizes the Secretary of the
Interior to license and oversee the construetion of deepwater ports
and the Secretary of the Department in which the Coast Guard is
operating to regulate the operation of such facilities. The measure
was jointly referred to the S%nate Committees on Commerce, Public
Works, and Interior and Insular Affairs.

On August 7, 1974, the Senate Special Joint Subcommittee on
Deepwater Ports met in Executive Session and voted unanimously
to report the Deepwater Port Act of 1874 to its parent full Committees.

The three Committees considered the Deepwater Port Act of 1974
with the understanding that the bill would be jointly reported to the

enate floor in the same form as it was reported from the Special
Joint Subcommittee. Any amendments recommended by each parent
full Committee would be included in a joint report of the three Com-
mittees (see Chapter V, “Committee Recommendations”) and
offered as separate amendments on the Senate floor.

The Committee on Commerce met in Executive Session on Thurs-
day, August 8, 1974, and ordered the Deepwater Port Act reported
with one recommended amendment. The Committee on Interior and

Insular Affairs met in open mark-up on Thursday, August 8, 1974, and

ordered the bill reported with three recommended amendments. The
Committee on Public Works met in Executive Session on Wednesday,
August 14, 1974, and ordered the bill reported with two recommended
amendments.

The three full Committees jointly report the Deepwater Port Act
of 1974 as an original bill. When the bill has been acted upon by the
Senate, the Committees expect to request to be discharged from
consideration of H.R. 10701. The Deepwater Port Act of 1974 will
be then offered as an amendment in the nature of & substitute of
H.R. 10701, which will be returned to the House for consideration.

It is the understanding of the three Committees that if a conference
is requested, members of each of the three Senate full Committees
sharing jurisdiction over this legislation will be appointed as Senate
Conferees, ‘
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V. Coummirree RECOMMENDATIONS

As discussed under Chapter IV of this report which describes
the Legislative History of the Deepwater Port Kct, each of the three
full Committees sharing jurisdiction over this issue agreed to consider
the measure as reported by the Special Joint Subcommittee on Deep-
water Ports and, rather than amending the bill in full committee, to
carry recommended amendments to the floor.

Full Committee recommendations are described below.

1. COMMITTEE ON COMMERCE

The Committee on Commerce, in Executive Session on August 8,
1974, recommended by majority vote the enactment of the Deepwater
Port Act of 1974. The following is an explanation of their recommended
amendment.

INTRODUCTION

The Committee on Commerce recommends the enactment of
S. 4076, the Deepwater Port Act of 1974. After consideration of th}?
bill for over a year, it is clear that the economic and environmenta
interests of the Nation will be well served by the construction and
operation of deepwater ports, providing they are licensed and reg-
ulated in accordance with the provisions of this bill. .

At the same time, the Committee recommends the adoption of an
amendment which would restrict eligibility for a deepwater port
license to persons and entities that are free of involvement in alll1y
other phases of the oil industry. The amendment would hmlthtde
ownership of deepwater ports to public or private entities whic 3
not engage in petroleum production, refining, or m.arketln%i. an
would preclude major integrated oil companies, their subsi ﬁn‘les
and affiliates, as well as smaller companies engaged in other phases
of the petroleum, industry, from owning a deepwater port. gep-
water ports would be owned and operated by States, by independent
pipeline or terminal companies, or by other non-petroleum organiza-
tions.

The amendment is as follows: ) .

On page 12, line 11, amend subsection (g) to read as follows: 4

“(g) EvicBiLity For a LicENsE.—Any person who is engage t‘lili
or directly or indirectly owned by, or an affiliate of any business entity
which is engaged in, or which is an affiliate of any other business
entity which is engaged in, the development, production, refining, 05
marketing of oil or natural gas, shall not be eligible for a license issue
or transferred pursuant to this Act.”

BACKGROUND AND NEED

A. Antitrust and deepwater ports

The oil industry, almost from its very inception, has controlled tile
layout and operation of its own transportation system. From ]t;l 8
outset, frequent allegations have been voiced that such ownership
and control by dominant units in the industry seriously restrains
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competition by smallet companies and independents. Indeed, some
argue that the original Standard Oil Trust obtained much of its
market power by abuse of its control over oil transportation. (See
ﬁilhln D. 2Rockefeller’s Secret Weapon by Albert Z. Carr; McGraw-

ill; 1972.)

oil company ownership of petroleum transportation facilities is
conducive to anticompetitive behavior. The pattern that has emerged
since World War II 1s for the largest petroleum companies to con-
struct their own transportation networks on & joint venture basis
to ship petroleum products through the various stages of processing
and from refiners to markets. Suc joint ownership of transportation
facilities makes collusion easier and more likely and reduces com-
petition among the participants because of the close cooperation
needed to plan, construct, and operate such facilities. Each such
company knows what all others are shipping, and in what quantities.
The participating companies continually meet to discuss and super-
vise the transportation operation; each knows where the others’
terminals and shipping points are located.

‘A transportation facility such as a pipeline or a deepwater port can
potentially be operated in'such a way so as to maximize the advantage
to all owner-shippers, or it can be operated discriminatorily in ways
that favor the investors. Non-owners can be denied the opportunity
to ship through such a facility (even though it is illegal for a common
carrier to exclude) and more subtly, the pipeline or deepwater ports
could be sized, routed, and administered so as to make it impractical
and uneconomical for many non-owners (who did not participate
in the design, planning, and initial financing of the operation) to
use the facility. In particular, owners can design the route to maxi-
mize benefit to themselves leaving other shippers to build possibly
uneconomicsal feeder lines.

In addition, James T. Halverson, Director of the Bureau of Com-

tition, Federal Trade Commission, testified before the Special Joint

ubcommittee on Deepwater Port Legislation on October 3, 1973 that:

“The significance of these super-ports to our expanding
energy needs and to our growing imports of oil, the magnitude
of their operations, and their attractiveness as a business
investment, are all clear. These same factors multiply the
risks to competition, and because of the tremendous amounts
of money spent by consumers on petroleum, they highlight
the potential losses which may flow from any exclusionary

- or discriminatory behavior.
* * * * * * *

The market position which would be held by each of the
deepwater ports will be an unusual one. Not only will each
port be a government licensed, local monopoly over im-
ported oil destined for refineries in certain sections of the
country, but each port will also be a “bottle-neck.”

All of the affected commerce—here, imported oil—will
flow, and must flow, through these deepwater ports since the
transportation economies involved will render imported oil

- not carried in a supertanker non-competitive. In situsations
such as these, when a monopoly extends not merely to 2
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small amount of commerce, but effectively controls all access
to imported petroleum in an area, special care must be
exercised to prevent competitive abuse. .

Aside from the apparent dangers of potential abuse of
monopoly, we find a number of specific dangers that may be
spawned by the deepwater port system. They are not
inevitable, however, and could be controlled without damag-
ing the concept of coastal deepwater ports.

é:;I‘he local monopoly pesition of each port will afford any
joint venturers participating in it a stranglehold position over
port users. The joint venturers might set arbitrary quantities
which would have to be met in order to receive the most
advantageous price. _

Some %oint; \?enture owners might decide that a ship would
have to unload & certain amount of oil before it would be
granted any access to the facility. They might, in addition,
require that ships using the facility meet certain design
specifications which are unrelated to the operation of the
port. .. . .

Furthermore, the joint venturers’ decisions as to the loca-
tion of the ports will affect the location of future refining
capacity, since new processing plants will be constructed near
the ports in order to minimize the pipeline costs.

Participating in a joint venture by many members of any
industry, might, for example, facilitate collusion. Another
problem might occur if a single set of joint venturers at-
tempted i?%uild all the deepwater ports and thereby strin
together  a number of local monopolies into one larger an
comprehensive monopoly over deepwater ports.

The questions raised by the Federal Trade Commission, concerning
the anticompetitive potential of joint oil company ownership of
deepwater ports, are not idle speculations. Similar anticompetitive
difficulties have already been encountered in the operation of overland
oil pipelines. These problems are so severe that the Department of
Justice, in testimony before the Senate Commerce Committee on
December 12, 1973 (Serial No. 93-63, Part 3 at p. 1023}, has concluded:

““We believe that there may be sound reasons for enacting

- legislation which would require that oil pipelines be inde-

pendently owned, free from control by persons engaged in any
other phase of the petroleum business.”

The Department of Justice has recommended that oil pipelines be
divested from ownership by oil companies which are engaged in pro-
duction, refining or marketing because current regulatory activities
by the Interstate Commerce Commission (ICC) and the Justice
Ig;partment have been insufficient to prevent anticompetitive prac-
which In a 1970 report (House Report N 0. 92-1617) on the “Anti-
competitive Impact of Oil Company Ownership of Petroleum Products
Pipelines,” the House Select Committee on Small Business found the

* regulatory attitude of the ICC to be “‘complacent’’ and “disappointing,”

and that of the Justice Department to be “largely ineffective.”
There is also substantial question as to whether existing law per se,
let alone its enforcement, is adequate to alleviate the antitrust dangers



22

which would flow from a deepwater port owned by one or more oil
companies. Under the Interstate Commerce Act, pipelines are declared
to be common carriers, but this has been termed to be “one of the
most illusory things in the world, because the Act imposes upon them
none, or very few, of the real obligations of common carrier status”.
(Hearings on the Consumer Energy Act of 1974, Serial No. 93-63,
Part 2 at 670.) .

Additional questions have been raised as to whether dividends paid
to pipeline (or deepwater port) owners constitute illegal rebates. This
g&rbicular issue has not been definitively resolved. The Elkins Act (32

tat. 847, as amended; 49 U.8.C. 41, 43) makes it illegal for 2 common
carrier to directly or indirectly grant rebates to individual shippers.
The reason a dividend may be considered an iilegal rebate is that,
although all shippers utilizing a transportation facility are charged
the same rates, the owners of a common carrier receive dividend
payments offsetting at least part of the rates paid. Thus, owner-
shippers have a substantial competitive advantage over nonowner-
shippers even though all shippers pay the same rate tariffs. As a clear
example, railroads are barred from transporting cargo which they own
or have an interest in by the so-called commodities clause of the
Hepburn Act (49 U.S.C. 1 (8)). This clause does not, however, apply
to pipelines.

The problem of settling this issue has continued because the Justice
Department obtained what the House Small Business Committee
describes as an “‘uonfortunate’” consent decree in connection with a
1941 Elkins Act lawsuit against oil companies owning pipelines, The
consent decree did not declare dividends to be illegal rebates, but
sought to limit dividends to a fair return on investment, based on a
formuls of not allowing dividends of more than 7 percent of each
“shipper-owner’s share” of the pipeline’s “‘valuation.” Increasingly,
however, the 7 percent limitation has become almost complete?;
ineffective because it is applied not to paid-in investment only, but
to the entire valuation of the line, including debt capital. Amf since
joint venture pipelines are quite often financed by & 90-10 debt-
equity ratio with owners contributing only 10 percent of the capital
costs, the effect of this ‘“limitation” is staggering. Instead of limiting
dividends to 7 percent of actual investment, the formula permits
dividends of up to 70 percent of actual investment. This kind of return
on investment gives the shipper-owner a definite competitive advan-
tage over nonowners. [It should be noted that this decree was sought
by the Justice Department after a miajor attempt to divest oil com-
panies of pipeline (the so called “Mother Hubbard’ case) failed because
1of the intervention of World War II and the unwieldy nature of the

awsuit.

In spljte of these difficulties, many non-owner shippers are unwilling
to complain of mistreatment, because they fear reprisal from pipeline
owners. However, in recent hearings before ‘the Senate Antitrust and
Monopoly Committee of the Judiciary Committee on August 8, 1974,
independent shippers did come forward and testify concerning their
difficulties in securing access to pipelines. There is no guarantee that
this would happen in the case O?a deepwater port where access may
mean the difference between a shipper’s success or bankruptey. Under
such circumstances, independent non-owner shippers are more likely
to submit than complain since antitrust enforcement is minimal and
ICC regulation is all but non-existent.
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In sum, allowing oil companies to own and license deepw.
will result in (1) elimination of competition between the ﬁi&tiﬁiﬁ:
owners; (2) an adverse impact on competing shippers who do not have
an interest in the deepwater port; and (3) a definite overall competitive
advantage to the port owners. The shippers who have an interest in a
deepwater port will simply have far greater flexibility than their
competitors. And deepwater ports will be the most economical method

of importing large quantities of foreign oil into th i
P porting arge du gn ¢ United States over

B. Traditional patterns of port development

For the most part, port development in the United States h
a public rather than a private undertaking. Privately owngtsi b:§§
operated ports have served a limited use, usually taking the form of
terminals handling relatively small volumes, owned and operated by
a company for its own use. In contrast, a deepwater port would handle
a8 gmcﬁh alf {}3100,000 totperhapsl’? million barrels of oil per day, an
amount which represents a very lar i il inr i
fhe United Stateg Ty large portion of all 0;1 mmported into

Public port authorities primarily have been created to assist the
port user and to act as a stimulant to the local economy, particularly
where private industry would or could not make the investment but
wished to have the facilities. In addition, some public port organiza-
tions have been created to serve a purely regulatory function to
insure orderly port development.

There are essentially two types of structures used in creating port
authorities. First, there is the public entity which operates as a direct
branch of government. The Port of San Francisco, which was formerly
administered by the State of California end has been a city port since
1969, is one example of this type of development. Under this approach
a State or local government port authority operates much as any other
government agency. Budgets are submitted each year to State egisla-~
tures or city councils for approval. This does not necessarily mean
however, that the ports are not self-supporting. Usually State and
local government port authorities finance expansion through the
issuance of bonds to be repaid by the revenues of the port, rather
than by the taxpayers. The difference between a State or a local
government port authority and a “quasi-government” port authority
lsi' ‘51ha.t,1 in the first gaﬁea onddissu%f rgmst be approved by the State
or iocal government body and pr i
ge%eﬁal e%ection. body probably also by the taxpayers in a

e second form of public port autherity 1s the quasi-governme
organization, This is perhaps the most prevalent t;i)e of-g public poﬁg
administration in the United States. Quasi-government port authori-
ties are public corporations established by State or local governments
but which operate independently from the government body within
limitations set forth in enabling legislation.

_ One important difference between these two forms of port organiza-
tions that should be noted is that government port authorities usually
haye the full credit of the government body to fall back on if the port
lacks adequate financial strength. While quasi-governmental port
authorities do not have such explicit government support, there are a
number of examples where a city or %bate has come to the assistance
of a quasi-governmental port authority in need of financjal assistance,
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For instance, the City of Philadelphia issued bonds to finance new
terminal construction in behalf of the Philadelphia port corporation.
Philadelphia port corporation makes lease payments te the city in the
amount equa{)to the debt service on the bond issue and in turn leases
the facility to a terminal operator. This clearly strengthens the quasi-
government port authority’s financial position.

Already a number of Gulf States which are interested in deepwater
port development have created State entities to examine the question
and to prepare for development of these facilities. (See for example
Louisiana I])Revised Statutes 34:3101-3114, creating the Louisiana
Deep Draft Harbor and Terminal Authority). How each of these new
State agencies will relate to deepwater port development 1s still under
discussion in each State. In Texas, the argument over public versus
private ownership has been most vigorous. According to the “Plan for
Development of a Texas Deepwater Terminal” issued by the Texas
Offshore Terminal Commission on January 24, 1974, the optimum
first deepwater Texas port would be one financed by public revenue
bonds and regulated by a public agency of the State of Texas. After an
examination of the financing questions, the Texas Offshore Terminal
Commission also made the following finding and recommendation:

Public ownership provides the least costly financing
alternative and thus provides the least cost to ultimate user—
the consumer—of the produects resulting from the crude
petroleum transported through the facility. Development
costs for the facility will approximate $400 million or less,
which will be paid by the proceeds of revenue bonds issued
by the State of Texas. Repayment of these bonds, plus
operation and maintenance of the facility, will be from
tariffs charged to those firms offloading crude oil petroleum
to the facility.

To achieve this optimum facility, location, and financing,
the Commission recommends that the legislature establish an
appropriate government entity capable of achieving these
ends for the State of Texas and thet enabling legislation
contains sufficiently broad provisions permitting contracts to
be made on lease purchase arrangement, lease/use contracts
and user ma,nagiement contracts to enable the facility to
function most efficiently.

Public ownership and operation of deepwater ports would then be
continuing a long tradition of public ownership of major port facilities.
The imamensity of these oil-importing facilities, the wide extent of the
nation to be served by even a single port, and the impact upon the
States affected and the public, combine to strengthen the view that
deepwater ports should not be controlled by oil companies. Further-
more, as the Texas Commission found, construction and operation of
deepwater ports by a State or other public entity might result in a
greater cost savings than if oil companies owned and licensed them.

C. Prohkibiting oil company ownership of deepwater ports

The principal reason the Commerce Committee has recommended
that deepwater ports be owned and licensed by States or by independent
pipeline or terminal companies is to eliminate the anticompetitive
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dangers inherent in oil company ownership of these major {ransporta-
tion facilities. Prohibition of oil company ownership of deepwater
ports will help to improye .competition, prevent further growth of
monopolization of the nations energy. supples by major oil companies
and would serve the consumer. o et e

In particular, independent ownership of deepwater ports would
further reduce the opportunities for collusion among major petroleum
companies; It would also eliminate the potential for allocating markets
and managing distribution to the detriment of non-owners. In additjon,
it would reduce the major oil companies’ ability to determine the
precise points to be linked by the pipeline, the size and expandibility
of the port related facilities in 8 way so as to insure special adwvantage
for the major oil companies. Independent ownership would improve
access by all shippers to the facilities on an equal footing. At the same
time, independent deepwater ports would insure that extensive
studies into the supply and demand balance required for the con-
struction of these facilities. are not carried out solely by a selected
number of major oil companies in a fashion which woyld require joint
planning and which would restrain individual marketing efforts by
the companies. . C . , T

It is particularly timely that the decision as to the ownership of
deepwater ports be made at this time, prior to their constry ctipn, when
transition can be made easier, rather than waiting until sfter such
fa‘clhtles«are constructed. The possibly painful remedy of divestiture
might hs_we to be used in order to remedy  these difficulties if the
decision is not made now. ‘ : e B
. The Senate Commerce Committee has received persuasive testimony
indicating that, from the standpoint of an integrated oil company,
there do not appear to be any major efficiencies involved in owning
a deepwater port, or in participating in joint venture ownership,
rather than utilizing an independent common carrier port. It has
sometimes been suggested that the..capital requirements for deep-
water ports are great and becausé there is a substantial element of risﬁ.
no independent private or public entity would be willing to undertake
the construction and operation of such a port. It has alse been sug-
gested that financial institutions would not, lend capital to non-ail
company deepwater port fpropqsal. The Committee is generally
skeptical as to correctness of such suggestions. In fact, if a deepwater
port delivery system brings about the transportation costs savings
indicated by the oil companies, then it is economic good sense that
it be utilized by oil companies, whether or not they own the system.
Also, if they are as economical as claimed, then attracting investment
capital and obtaining financing should not be difficult. Furthermore,
if either independent companies or State governments are given ‘the
same kind of throughput guarantees by the major prospective users of
the port as oil companies require themselves when t ey organize a
Joint venture activity, then risks would be reduced to acceptablé Timits
and independent owners would be willing and able to finance ‘eveh a
large deepwater port. : SR

Another argument against banning oil company ownership is that
companies which own the oil would go elsewhere (the Virgin Islands,
for example), rather than deal with an independent ownér. Yet it'is
easy to see that if oil companies were prohibited from owning deé;)‘-
water ports, they would generally ﬁng it in their own interest to

39-142—T4—3
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furnish such throughput guarantees since they stand to benefit
greatly from the availability of an efficient transportation facility
operated as a common carrier at reasonable rates. This conclusion
is supported by the experience to date with independently owned and
operated land-based pipelines. The Williams Brothers and Buckeye
Pipelines, for example, have operated for many years entirely apart
from any ownership ties with producers, refiners or marketers. By

all accounts they have achieved a good record of operating their

facilities and have added new facilities in response to the needs of
existing and prospective shippers, large and small, integrated and
unintegrated. ’ ) ) ) .

Others argue against banning oil company ownership from another
point of view. They have stated that major oil company ownership
can save the consumers money because Federal Energy Administration
regulations presently prohibit oil companies from increasing their
cost of product beyond base profit margin. Thus, it is_argued, the
unit cost of the product could not be raised by major oil companies,
but the added cost of an independently owned deepwater port could
influence the price upward. Besides being highly speculative, this
argument ignores entirely the economic advantage of deepwater
ports. The cost of oil will not rise because of the greater efficiency of
deepwater ports. In other words, the real question is not whether
the cost will go up, but how much the cost savings will be if a State
entity or independent pipeline company owns and operates a dee_p-r
water port rather then the oil companies. No matter what entity
builds & deepwater port, there will be no added costs to be carried
through sincé a deepwater port will mean a reduction of transportation
¢osts. In point of fact it has been shown by the studies done by the
Texas Offshore Terminal Commission that, if & public entity owns and
operates a deepwater. port, its ability to obtain. tax-exempt. bond
financing and its willingness to forego the 7 percent profit margin
allowed common carrier pipelines will reduce the cost savings expected
if 0il companies controlled the port. Therefore, at least in the case of a
publicly ‘owned deepwater port, preventing oil company ownership
may result in greater cost savings, and, if anything, the pressure on
price should be downward. e

D. Independent resources available for deepwater ports

In the main body of this Report (at page 14), it is state‘a‘d. that a
similar amendment was rejected in Subcommittee because “(i)t was
believed that, in many cases, oil company ‘ownership companies will
‘be the only entities with the financial and technical capabilities
necessary to undertake deepwater port development’. However, there
was no evidence presented upon which this conclusion could have
been based. Indeed, it appeared that the majority of the Subcom-
mittee, while tacitly acknowledging the anticompetitive dengers of
deepwater ports, nonetheless opted to place delivery of oil ahead of
antatrust considerations fearing that both could not be accommodated
simultaneously. However, it is the Commerce Committee’s view that
construction of deepwater ports can be accomplished and financed
by either public ports authorities or independent companies without
delay and that the nation does not have. to rely on the resources of the
oil industry for these facilities to be built. The very serious proposals.
of the Gulf States to build deepwater ports buttress this conclusion.

27

First of all, the technology of deepwater port systems can be
described as ““off-the-shelf’’ and can be purchased on the world market.
With adequate financial support, public port authorities and inde-
pendent terminal companies can have as much access to this market
as any other entities. Because of the experience to date with single
point mooring systems around the world, well-tested equipment should
be well within the reach of either publiec port authorities or inde~
pendent terminal companies. All that is contemplated for a deepwater
port is one or a series of buoys connected to shore by a large diameter
pipeline. This is neither novel nor exclusively in the technological
domain of the oil companies.

Secondly, in contrast to the lack of evidence for the conclusion of
the Subcommittee majority, there was direct testimony supporting the
view that the financial requirements did not preclude independent
interests from undertaking deepwater port development. Keith I.
Clearwaters, Deputy Assistant Attorney General for Antitrust, stated
in his testimony on October 3, 1973, that “(b)ank financing should be
no problem, and indeed a deepwater port would seem such a good
financial opportunity that one need not assume it would be attractive
only to those already in the petroleum industry”. Mr. Clearwaters
indicated that the traditional method for financing large pipeline
systems follows the so-called “90-10” practice: 10 percent of the
capital requirements are met by direct investment and 90 percent by
outside debt financing. The direct investment requirement (the entry
cost) for a $390-$400 million deepwater port would then be around
$39-$40 million, a sum which probably could be raised by either a
public port authority or an independent terminal company.

Under this method the entry cost is not so high as to require only
oil company ownership. Therefore the real question is one of deht
financing which depends mainly on the security of the investment to
be made. Those who argue against banning oil company ownership
claim that the companies would simply refuse to use an independently-
owned deepwater port and without ‘‘guaranteed throughput” con-
tracts, debt financing would be extremely difficult if not impossible.
Once again, this argument ignores the economics of deepwater perts.
It is in the best interests of the oil companies to use a deepwater port
whether or not they own the facility. To do otherwise would result
in higher costs and inefficiency. If independently owned, a deepwater
port would be available to all at reasonable rates. For the oil companies
to refuse to use them would run counter to their own interests and

could be interpreted as blackmailing their way to control over deep-
water ports.

CONCLUSION

The Commerce Committee amendment would limit ownership of
deepwater ports to organizations, public or private, which are totally
unrelated to companies which engage in other phases of the petroleum
and petroleum products industry including production, refining, and
marketing of oil or natural gas. This would preclude the major
Integrated oil companies, their subsidiaries and affiliates, as well as
smaller companies engaged in any phase of the petroleum industry
from owning a deepwater port. The provision would permit ownership
of deepwater ports by entities such as states, independent pipeline or
terminal companies, or other qualified applicants who do not produce,
refine or market oil or natural gas. '
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The amendment, however, would not preclude the owner of a deep-
‘water port from subcontracting for various services with oil companies
-or their subsidiares and affiliates. In other words; petroleum companies
-could participate in the operation and maintenance of the facility
as a subcontractor, but could not own or control it. The Committee has
been informed by several States that they intend to farm out a number
-of services related to deepwater port operations should they be given
a license. If a State has the license and is in effective control of the
projects, then the Committee contemplates they should be freely able
to subcontract for any of the necessary services which they themselves

cannot provide. :

This amendment will not prevent deepwater ports from being built,
nor will it obviate the transportation cost savings likely to result
from their operations. It will reduce the very real dangers of anti-

competitive abuse of these facilities which, in theory, will serve the
entire nation rather than just the owners of oil. Adoption of the
amendment is strongly recommended.

2. COMMITTEE ON INTERIOR AND INSULAR AFFAIRS

The Committee on Interior and Insular Affairs, in open markup
on August 8, 1974, recommended the enactment of the Deepwater
Port Act of 1974 with the following amendments.

1. By unanimous vote of 11 to 0, the Committee recommended the
bill be amended to vest the authority to license and oversee the con-
struction of deepwater ports in the Secretary of the Interior rather
than the Secretary of the Department in which the Coast Guard is
operating (currently the Department of Transportation). The Com-
mittee will introduce amendments to accomplish this purpose and
request that they be considered by the Senate en bloc.

This amendment, which-has also been recornmended by the Admin-
istration, would result in establishing a deepwater port licensing and
regulatory system similar to that contained in H.R. 10701, the
House-passed deepwater port bill. : :

Since 1953, with the enactment of the Outer Continental Shelf
Liands Act, the Department of the Interior has had jurisdiction over
and responsibility for administering, the Outer Continental Shelf
lands. This authority includes administering mineral leases, conducting
geological and geophysical surveys, and approval of offshore construc-
tion beyond State territorial waters. The Department thus has had
‘more than 20 years of experience managing and monitoring develop-
ment on the Outer Continental Shelf.

It is, therefore, most logical to vest in the Interior Department
the responsibility for overseeing the location and construction of
deepwater ports, and evaluating their environmental impact. The
Department’s experience with the marine, geological and geophysical
problems attendant on the location and construction of offshore drilling
rigs and pipelines is virtually transferrable to the siting and con-
struction of deepwater ports: this expertise should not be ignored.

The Committee, therefore, proposes to amend the present bill to
authorize the Department of tl?e nterior to issue licenses and oversee
the construction of deepwater ports. Oversight of the operation of
these ports would remain the jurisdiction of the Department in which
the Coast Guard is operating as currently provided in the bill. This
arrangement rightly reflects the expertise and experience of the De-
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o Committee believes that, in light of two recent Supreme Court
de;?slions (Zahn v. International Paper Co. 414 U.S. 291 (1973) and
Eisen v. Carlisle & Jacgquelin et al. No. 73-203 (1974)) congcerning
class action suits, these companion amendments are neces}siary to
avoid redundant litigation of common 1ssues and to assure t atfany
person suffering damages from a discharge of oil or natural gasdrom
a deepwater port or from-a vessel in the safety zone aroundf a eep};
water port, will have adequate opportunity to recover Ior suc
damages under section 18 of the Deepwater Port Act of 19’7}13. hat

In Zahn v. International Paper Co., the Supreme Court held t ? - 11111
class actions founded on diversity jurisdiction every member of t e%
plaintiff case must meet the jurisdictional amount requirement o
$10,000 established by 28 U.8.C. 1332(a). e dass h

This decision prevents a class action if any member of the ¢ af,s?1 a?
less than $10,000 damages, unless the action is based on a federa
statute that waives the amount in controversy r?qmrqments. 4

Justice Brennan in dissenting from the Court’s decision argued as
follows:

ctions were born of necessity. The alternatives
\&*egé&;éiﬁ?der of the entire class, or redundant litigation of
the common issues. The cost to the litigants and the drain
on the resources of the judiciary resulting from either alter-
native would have been intolerable.

, ‘ttee believes that potential litigants will be protected

:a@ngl‘h;ﬁgl?égflm‘zﬁze most efficient pa:djudic?tion of claims possible by

iminatine the minimum amount in controversy.
Ehlf;m%ggfgz v. Carlisle & Jacquelin et al. the major obstacle t? E%e
action was the notice requirement specified in Rule 23(c) (12)) OE'“ e
Federal Rules of Civil Procedure. The class rre‘presentedf yt’f 1:en
pumbered over 2,000,000 identifiable members. The cosﬁ o n(i)1 i) ;tl_ng
each member individually as required by Rule 23(c) (2) was prohibi t1've
to the listed plaintif and the Court miled that publication notice
was not sufficient to meet the requirements of that Rule. ib

The Committee believes that in the case of damages ca,useif1 Y fZ
discharge of oil or natural gas, notice by publication will be su h?;lenf
to meet the intent of Rule 23(c)(2) which is to protect thedng 8 0
each member of a class to be excluded from the class if he so eskxlres 01}';
if he does not wish to be excluded, to enter an appearance throug

his counsel.
3. COMMITTEE ON PUBLIC WORKS "

Committee on Public Works in executive session O A:ugust 14,
19;'1‘il,eordered reported the Deepwater Port Act of 1974 by a unam(i
mous rol} call vote. The Committee also took action to }ll'g(ii)m(?le% d
two amendments to the Deepwater Port Act of 1974 wi 1% vsn >
offered on behalf of the Committee when tbe bill reache% (ti e dena ﬁ
floor. In addition, the Committee on Public Works consi éere eac
of the amendments recommended by the Committee on Commerce
sand the Committee on Interior and nsular Affairs.
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PREEMPTION OF LIABILITY LAWS

The Committee on Public Works considered the amendment pro-
posed by the Interior Committee to remove from the bill section
18(k) which preempts Federal and State laws providing for liability
for clean-up costs or damage from oil spills, and substitute a provision
precluding double recovery. .

The Committee on Pu{;ﬁc Works agrees with the principle that
State laws defining liability for oil spills or setting higher liability
limits than those in this bill should not be preempted. This principle
is contained in section 311 of the Federal Water Pollution Control
Act, the basic law establishing liability for clean-up eosts for oil spills
in the navigable waters or the contiguous zone. The principle of
allowing States to establish higher limits for the liability of certain
parties has been accepted in recent litigation (Askew v. American
Waterways Operators, Inc., et al., 411 U.S. 325, April, 1973.)

In that case, in discussing the power of the State of Florida to
impose liability for losses suffered by State or private interests, the
Supreme Court notes that this is appropriate under State police power
and is not.a matter of exclusive Federal admiralty jurisdieticn. The
Court, speaking through Justice Douglas, states:

It follows a fortiori that sea-to-shore pollution—histori-
cally within the reach of the police power of the States—is
not silently taken away from the States by the Admiralty

Extension Act, which does not purport to supply the exclusive
remedy. '

It is the belief of the Committee on Public Works, however, that
such a principle should be clearly stated in the legislation, rather than
simply deleting the preemption language. Therefore, the Committee
recommends an amendment to section 18(k} of the bill based on the
language dealing with this subject in section 211(h) of H.R. 10701,
the House-passed bill. .

This amendment specifies that State law with respect to imposing
liability without regard to fault or establishing any additional require~
ments, including higher limits of lability, 13 not preempted. The
Committee recognizes that the existence of the I%eepwater Port
Liability Fund established under this bill would guarantee each
private claimant full payment of any damages and the full satisfac-
tion of any clean-up costs, regardless of the limits of lability on
vessel owners or operators or deepwater port licensees.

A State may legitimately choose, however, to protect its coastal
environment or the economic life of its citizens by imposing a higher
standard of liability on oil-handling operations within its waters. This
should include vessel operations and pipeline segments associated with
a deepwater port. In addition, any person who alleges damages as a
result of a discharge of oil or natural gas from a deepwater port opera-
tion should have the option of seeking recovery for such damages
either from the responsible party under State law, or from the vessel
owner or operator or the licensee and the Fund in Federal courts.
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The Committee on Public Works recommends that subsection (k) of
seiztion 18 of the Deepwater Port Act of 1974 be amended to read as
follows: "

(k) Preemption.—This section shall not be interpreted to pre-

empt the ﬁeldp of lLability without regard to fault or to preclude
any State from imposing additional requirements or liability for
any discharge of oil or natural gas from a deeprwater port or @ vessel
with any safety zone.” ‘ '

ANTITRUST REVIEW

The Committee on Public Works recommends adoption of an amend-
ment that would provide more time for consideration of a license appli-
cation by the Attorney General and the Federal Trade Commission,
while preventing either agency from delaying or vetoing a license
through inaction. ‘ .

The bill, as developed by the Special Joint Subcommittee and
reported by the three standing Committees, creates several different
tests by which an application for a deepwater port license will be
reviewed by the adjacent States and appropriate Federal agencies.

Section 4(c) (9) and section 9, for example, give the Governor of each
adjacent coastal state until 45 days after the final hearing on the ap-

lication to approve or disapprove an application. That may be up to
311 days after the filing of the application. But if a governor fails to
respond, he is:goncluded to have. approved the application. The
Environmental Protection Agency, under section 4{c)(6), has a veto
if the port would fail to comply with the Clean Air Act or the Federal
Water Pollution Control Act. EPA is also given until 45 days following
the last hearing. Failure to comment does not hold up the application.

Under section 4(c)(8), the Secretaries of the Army, State, and
Defense are to be consulted for their views. Other agencies, with
expertise in the field, will also be consulted. But in no case will these
agencies have a right of veto. : ,

Yet under section 4(c)(7) and section 7, either the Federal Trade
Commission or the Attorney General can delay or prevent any licens-
ing action by simply failing to provide its views on an application.

Specifically, the language of those sections prohibits the Secretary
from issuing a license for a deepwater port unless he has received
‘yiews” from the Attorney General and the Federal Trade Commis-
sion on whether or not the construction and operation of the proposed
port would affect competition and promote monopolization. Section
7(b) states that the agencies must prepare and submit those views
Wwithin 90 days of the publication of notice of application.

‘But it imposes no penalties for failure to reply. Thus, the bill creates
this anomaly: An opinion by the Attorney General or the FTC that a
proposed port would damage competition does not prevent the Secre-
tary of Transportation from going forward and issuing a license. Yet a
failure by the Justice Department or the FTC simply to file an opinion
would hold up the port’s license indefinitely.

The Committee, therefore, by unanimous voice vote, recommends
that the FTC and the Attorney General have the same comment
period—up to 311 days following the application—granted other

agencies, but that failure to provide any comment shall not restrain
the Secretary in his further action on any application.
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,Ir;l;e Committee recommends the adoption of the following amend-
ment:
Delete the second section of Section 7(b) and i in li i
e e (b) and insert in lieu the;’eof
“Within 46 days following the last public hearing, the Att )
J i pu , Attorne
General and the Federal Trade Commassion shall eagh prepare anz
submit to the Seeretary a report assessing the competitive eflects
which may result from tissuance of the proposed license and the
opinions deseribed i subsection (a) of this section. If either the
ét-tgzeney }?’eﬂ:eml or }ié‘fw Fe(gfral T zade Commission, or both, fails
: such views within such period, the Secretary shall ’
if he had received such views.” ’ v proceed as

OTHER AMENDMENTS

The Committee on Public Works recommends against the ion
of the amendment on oil company ownership ogf; deepwatzgoggﬁfsl
recommended by the Committee on Commerce. This position was
agreed to by the Committee on a roll call vote of 9 to 3. The Commiit-
tee believes that the priority the bill establishes among potential
licensees of deepwater ports is sufficient protection of the public
interest against unhealthy energy company domination of deepwater
ports. The bill gives governmental bodies first opportunity at the
ownership or control of deepwater ports and allows petroleum or
natural gas company ownership of a port only where no other applicant
has indicated an interest in developing a port in that area. An
adjacent coastal State may still veto a port proposed by an oil or
natural gas company, or file a superseding application. And the Secre-
Eﬁgyplélbtliiicidgg tixe. memtsdog a;n;}}rl application must consider whether
- nterest is served by the constructi i ]
Doty that parsieutas a,pplicagl e truction or \operatlon of that

Thq Committee on Public Works also recommends against the
adoption of the amendments to be offered on behalf of the Committee
on Interior and Insular Affairs, which would vest deepwater port con-
struction licensing authority in the Secretary of the Interior, rather
than the Secretary of the department in which the Coast Guard is
operating as provided in the reported bill. The Committee concurs in
the sections of the Committee’s joint report which illustrate the ad-
wf'anta.ges of a single lead agency for licensing deepwater port con-
struction and operation, and the fitness of the Coast Guard for that
responsibility. The Committee agreed to oppose the Interior lead
agency amendment by a rollcall vote of 11 to 1. ‘

When the Committee on Public Works discussed the proposed In-
terior Committee amendment on class action suits, it understood the
intention of the amendment to be two-fold: (1) to assure that private
parties, as well as the Secretary, could institute class actions for dam-
ages under section 18 of the Deepwater Port Act of 1974; and (2) to
modify the effect of Eisen v. Carlisle d Jacquelin et al. —U.S—,
%éz.s ‘f}?f{ﬁ,o ;’)\gsagziQ?, 1974[231 Whli{:hl requires actual notice of all merm-

class unde
Ci;}'ﬂh L propose er Rule 23 () (2) of the Federal Rules of
e Committee is persuaded that under Rule 23, any privat
could bring an action on behalf of a class for da.mg,gggl usﬁ(elell)‘ag}tg
liability created by section 18 of this Act. The intention of sub-
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section (i) is to authorize the Secretary to bring such actions, in ad-
dition to the possibility of private action, where he may be in a better
position to establish liability or to identify the class of damaged
arties.

P Tn the judgment of the Committee on Public Works, the 1equirement
of actual notice for all members of a class did not appear to be im-
possible or prohibitively expensive to perform for the potential damage
claims under section 18, especially in the case of classes represented
by the Secretary. Therefore, the Committee agreed to recornmend
against the adoption of the Interior Committee amendment on class
action suits as originally proposed. The Committee, however, did not
consider the amendment as it relates to the requirement that each
member of the classmust meet the jurisdictional amount, as determined
in Zahn v. International Paper Co. (414 U.S. 291, 1973), and the Com-
mittee reserves its position on that portion of the amendment.

V1. SecrioN-BY-SECTION ANALYSIS

[Letters and numbers in parentheses herein refer to subsections and
paragraphs, respectively, in the section being analyzed.]

SECTION 1. SHORT TITLE
The short title of the bill is the “Deepwater Port Act of 1974”.

SECTION 2. DECLARATION OF POLICY

This section sets forth the congressional policy in terms of which
this Act is to be understood, applied, and construed.
(a): Purposes. The purposes of Congress in enacting this legis-

Jation are to (1) authorize and regulate the ownership, construc-

tion and operation of deepwater ports located beyond the territorial
limits of the United States; (2) protect the marine environment by
preventing or minimizing any adverse impacts of deepwater port de-
velopment; (3) protect the interests of the United States and adjacent
coastal States in such development; and (4) protect the rights and
responsibilities of States and communities to regulate growth, de-
termine land use, and protect the environment.

(b): Disclaimer. The Act is in no way intended to affect the legal
status of the high seas, the superjacent airspace, of the seabed and
subsoil (including the Continental Shelf). ‘

While no existing international law, treaty, or agreement specifically
recognizes the construction and operation of deepwater ports as a
permissible use of international waters witnesses appearing before the
subcommittee testified that exercising Federal jurisdiction on the high
seas for the purpose of authorizing and regulating deepwater ports is
consistent with the principles of international law. Therefore, this
subsection affirms that the Act in no way alters the existing interna-
tional legal regime.

SECTION 8. DEFINITIONS

This section defines terms used in the Act. o
. (1) “Adjacent coasta] State’” means a State that exists in any one of
three relationships with a deepwater port as described below.

{A) A coastal State which would be or is directly connected
by pipeline to a deepwater port is an adjacent coastal State
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for that deepwater port. The words “directly connected’” are
intended to indicate that the adjacent coastal State is the
State where the pipeline connection from the deepwater
port buoy or platform first comes ashore. Thus, a State
which hosts a pipeline. segment that is connected with or
serves a deepwater port would not be considered an adjacent
coastal State under this criteria if the pipeline first comes
ashore in another State.

(B) A coastal State, which has lands (including islands or
submerged lands) or waters lying within 15 miles of a deep-
water port or any of its components as described in the
definition of deepwater port (paragraph 8 of secion 3) would
qualify as an adjacent coastal State, Thus, a coastal State
whose lands or waters are within 15 miles of any pipeline
segment that connects a deepwater port to shore-would
qualify as an adjacent coastal State.

(C) Any coastal State which, in the opinion of the Adminis-
trator of the National Oceanic and Atmospheric Adminis-
tration would bear substantial risk of serious damage to its
coastal environment from an oil spill from a deepwater port
or from a vessel operating in the safety zone around a deep-
water port as established pursuant to Section 10(d) of the
Act, would be considered an adjacent coastal State.

. By incorporating this third category in the Act, the Committee
intends to Erotect the interest of a State whose coastal environment
bears a risk of damage from deepwater port associated discharges
comparable to that of a State directly connected by pipeline to the
deepwater port or within 15 miles of the facility. The Committees
believe that this situation might, in particular, arise on the east
coast where a number of States border the coastline in close proximity
to one another and each of them would be equally or close to equally
vulnerable to serious damage as a result of oil spills incidents originat-
ing from the proposed deepwater port.

A more complete discussion of adjacent coastal State’s role in
deepwater port development may be found in part 4 of chapter III
of this report.

(2) “Affiliate” is defined as any entity owned or controlled by
another person or any entity under common ownership or control
with an applicant licensee or any person required to be disclosed
under sec. 5(c)(2) (A) and (B).

(3) “Antitrust laws” is defined to include the Act of July 2, 1890
as amended; the Act of October 15, 1914, as amended; the Federal
Trade Commission Act (15 U.S.C. 41 et seq.) and sections 73 and 74
of the Act of August 27, 1894, as amended. These are respectively,
the Sherman Anti1 Trust Act (26 Stat. 209), as amended (15 U.S.C.
§ 1), the Clayton Act (38 Stat. 730) as amended (15 U.S.C. § 12 et
seq.) the Federal Trade Commission Act and Sections 8 and 9 of the
Restraint of Import Trade Act (15 U.S.C. 570).

(4) “Application” means an application for a license to own,
construct and operate a deepwater port, for the transfer of a license
ﬁr for a substantial change In any conditions or provisions of such a

cense,
_(5) “Citizen of the United States” means any person who by law,
birth or naturalization is a United States citizen. The terms also in-
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cludes any State, agency of a State or group of States, or any corpora-
tion, partnership or association organized under the laws of any State.

(6) “Coastal environment”’ means the navigable waters and the
Jands and waters lying beneath such waters, and the adjacent shore-
lines and their underlying waters. The term includes transitional and

intertidal areas between waters of the territorial seas and the adjacent
shoreline such as bays, lagoons, salt marshes, estuaries and beaches.
The term also includes fish, wildlife, and other living resources and the
recreational and scenic values of such lands, waters and resources.
When applied to the United States or to a State of the United States,
the term encompasses the waters of the territorial sea and the resources
lying within those waters.

(7) “Coastal State” means any State of the United States in or
bordering the Atlantic, Pacific or Arctic Oceans or the Gulf of Mexico.

(8) “Construction” means activities incidental to the building,
repairing or expanding of a deepwater port or any of its components.
The term includes pile driving, bulkheading and alterations, modifi-
cations or additjons to the deepwater port. This definition is intended
to exclude those activities relating to site evaluation which a person
might undertake before submitting an application. Provision for the
regulation of pre-application activities is made in section 5(b).

(9) “Control” is defined as the power to directly or indirectly
determine the policy, business practices, or decisionmaking process
of another person. Such power may be derived from stock or other
ownership interest, by representation on 8 board of directors or similar
body, by contract or other agreement with stockholders or others or
by any other means.

(10) “Deepwater port” is defined as any structure or group of
structures located beyond the territorial waters of the United States
used or intended for use as a port or terminal for the loading or un-
loading and further handling of oil or natural gas for transportation
to or from any State. The term excludes vessels but includes all
components and equipment associated with the deepwater port such
as pipelines, pumping stations, service platforms, and mooring buoys
1o the extent they are located seaward of the high water mark.

Because it is conceivable that a deepwater port could be constructed
beyond the United States territorial limits by some other nation for
its own use, the definition is designed to clarify that a deepwater
port, subject to licensing and regulation by the United States is one
gsed for the transportation of oil or natural gas to or from the United

tates.

The Deepwater Port Act establishes a comprehensive Federal
licensing system for deepwater port development; therefore, compo-
nents of a deepwater port, such as a pipeline segment, or pumping
station, which may lie within the territorial seas, are included in the
licensing process. Thus Federal agencies, such as the Coast Guard or
Corps of Engineers, which have authority under other Federal laws
to grant permits for structures erected within territorial limits would
carry out their administrative responsibilities with respect to such 2
port component through the Deepwater Port Act. No separate permit
or license would be requjred. However, the responsibilities and
authorities of the State with respect to activities in waters or on
lands within its jurisdiction would not be altered. The deepwater port
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licensee would still be required to obtain authorizatio :
tion:
or local government that are needed to carry out corisggi;ntifrfa(t;
opfgadté(éngft f;he ciegp&ézat‘gler dport‘within territorial seas. :
pwater port is defined as a ‘“new source” for purpose

glean Air Act and Federal Water Pollution Control fcts? gsssgg}fh;
eepwater port would be subject to any standard of erformance
estabhshe.('i by the Administrator of ‘the Environmental Protection

A‘genpy pursuant to Sec. 306(a) of the Federal Water Pollution

Control Act (P.L. 92-500, 86 Stat. 816-904), '

“for the control of the discharge of pollutants which s
the 'igreatest degree of efﬁuengt reguction whicilxe tﬁ:ﬂi&cetﬁ
ntl‘lmstrator determines to be achievable through application:
of the best available demonstrated control technology pmc—:
esses, operating methods, or other alternatives, inclildiﬁg,

wher cti itti i
pallu%ar?gg.?}mab}e’ o standard permitting no discharge of

d purs : i .\
?281?, irsuant to Sec. 111 of the Clean Air Act (P.L. 91-604, 84 Stat.

“for emissions of air pollutants which reﬁe;:ts I '

. - * * . > i t‘h ) g

e}rlmssmn limitation achievable through the ,app?ig:ﬁﬁle gff '
the best system of emission reduction which (taking into o
account the cost of achieving such reduction) the Administra- N
tor determines has been adequately demonstrated.”

(11) “Governor” is defined to incl ‘ '
] ) : ude the Governor of a Stat
a}rll} gerfmn designated by State law to exercise the powers grante?i (Zg
t %12 )ov‘(‘ai{lor by t}xe Deepwater Port Act.
icensee” is defined as any citizen of the Uni
holding a valid li ruct i deopwaten pee
nol %he e icense to own, construct or operate a deepwater port
(13) “Marine environment”’ is defi i
1 ned to include the ¢
cz}r;wi"ior}ment, the waters of the high seas and the (:ontiguousOz&:;;gI
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administrative organization was most appropriate to carry out the
‘purposes of the Deepwater Port Act. Several alternatives were con-
-sidered including the establishment of an interagency licensing com-
mission. The Ccmmittees decided, however, in favor of a single lead
.agency licensing procedure and & majority of the subcommittee
‘favored placing the responsibility for licensing deepwater port devel-
opment in the Department in which the U.S. Coast Guard was
operating (at the present time, this is the Department of
Transportation).

(19) “State” is defined to include any State of the United States,
the District of Columbia, the Commonwealth of Puerto Rico and the
territories and possessions of the United States.

(20) “Vessel” is defined to mean every description of watercraft
or other artificial contrivance used as a means of transportation on
or through the water. It does not include any pipeline.

LICENSE FOR THE OWNERSHIP, CONSTRUCTION AND
OPERATION OF A DPEEPWATER PORT

This section sets forth the authority and prerequisites for the is-
suance, transfer or renewal of a license to OWD, construct and operate
a deepwater port; eligibility for and the conditions and term of such a
license. *

(a): General. This subsection states that no person subject to the
laws of the United States may own, construct or operate a deepwater
port except in accordance with a license issued pursuant to the Deep-
water Port Act. It also states that no person may transport oil or
natural gas between & deepwater port and the United States unless
that deepwater port is licensed under the Act. ,

(b): Authority. This subsection authorizes the Secretary of the
Department in which the Coast Guard is operating to issue, transfer,
amend or renew a license for the ownership, construction and operation
of a deepwater port.

(c): Prerequisttes to Issuance of Licenses. This subsection establishes
the prerequisites which must be met before the Secretary may issue &
Jicense under the Act.

(1) The Secretary must determine that the applicant is financially
responsible. This includes the applicant’s financial capability to
undertake and complete the construction and commence and continue
operation of a deepwater port for the license term in accordance
with' the provisions of the Act. It also includes the capability of the
applicant to demonstrate financial responsibility or obtain insurance
as required by Section 18 pertaining to liability of the licensee.

(2) The Secretary must find that the applicant can and will comply
with .applicable law, regulations, and license conditions. This includes
not only the law and regulations as established under the Deepwater

Port Act but also the Constitution of the United States, and all
Federal and (wherever applicable) State law. Further assurance in
this regard is provided in section 5(e) which requires the Secretary
to receive written agreement from the licensee that he will comply
with the terms of this Act and all other applicable laws.

(3) The Secretary must find that the construction and operation of

SECTION 4.

the deepwater port would be in the national interest and consistent
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" {8) The Secretary must consult with the Secretary of the:Army, the
Secretary of State and the Secretary of Defense concerning the ade-
quacy 6f the proposed deepwater port development and its effect on
programs within their respective jurisdictions. ‘

- Although the Secretary, in carrying out his responsibilitiss under
this Act, is required to consult with all interested Federal agencies,
the Aet specifies those agencies that will be particularly affected by the
Secretary’s actions. The views of these heads of Federal agencies will
be particularly relevant to the Secretary’s determinations under para-
graphs (3), (4) and (5) of this subsection concerning national se-
curity, international law, navigation, and technological matters.

{(9) The Secretary may not issue a license unless the Governor of
any adjacent coastal State or States has approved or is presumed to
approve the deepwater port proposal under consideration. Approval
must be transmitted to the Secretary or presumption of approval
made, in accordance with Section 9 which establishes procedures for
designation of and coordination with adjacent coastal States.

(10) The Secretary may not issue a license unless at the time an
application is submitted, the adjacent coastal State in which the
1peline from a proposed deepwater port would first come ashore,
as developed or is making reasonable progress towards developing
an approved coastal zone management program pursuant to the Coastal
Zone Management Act of 1972 (16 x%J.S.’C. 1451-1464), which ap-
plies to the area to be directly and primarily affected by land and
water development related to the deepwater port. “Reasonable
g{l(l)gress” as used in this paragraph is described in Section 9(¢) of the

" {d): Port Evaluation. This subsection requires the Secretary, upon
request by a public port, to review that port’s existing plans for
constructing a deep-draft channel in comparison with the proposed
deepwater port. In order to request such a review, the public port
must have either an active Army Corps of Engineers study under
way on such a deep-draft channel or a pending application for a permit
to dredge such & channel and harbor. Such a request must be made no
later than 30 days after the Secretary receives an application for a
deepwater port license.

The Committees believe such a review may be useful in some cases
because an application for a deepwater port license would alter the
feasibility of plans for dredging a channel and harbor capable of
handling vessels of supertanker size. The diversion of oil trafhc to the
deepwater port might depress a positive benefit-cost ratio, which is
necessary for approval of any deep-draft proposal for the near shore

ort. ‘
P Section 4(d) will assure that such s balancing evaluation is made
prior to a decision on a deepwater port license, if the public port
requests it. The balancing study will determine whether the deepwater
port or the expanded near shore deep-draft port, or both, best serve
the national interest. In this study, the Secretary’s decision is dis-
cretionary and non-reviewable.

This subsection is not intended to encourage protracted study
which would have the effect of delaying by months or years a final
decision on & deepwater port application. The comparative evaluation
is to be completed within the time table established for the.Secretary
to reach a decision granting or denying a license for the ownership,
construction and operation of a deepwater port.

41

(e): Conditions of Licenses. (1) Basic authority is provided for the
Secretary to include in a license, any reasonable conditions he deems
necessary to carry out the provisions of the Act, or which are other:
wise required by any Federal department or agency pursuant to the
terms of the Act. - . A

(2) The Secretary is prevented from issuing a license until he has a
written agreement with the licensee (or in the case of a transfer, the
transferee) that there will be no substantial change from plans,
methods, procedures and safeguards as originally approved by the
Secretary, without prior approval in writing from the Secretarv. The
licensee or transferee must also agree in writing that he will comply
with any reasonable conditions prescribed by the Secretary in ac-
cordance with the Act.

(8) ‘The Secretary is authorized to establish bonding requirements
or such other assurances as he may deem necessary to assure that the
licensee will remove all components of the deepwater port upon revo-
cation or termination of the license. However, this paragraph also
authorizes the Secretary to waive the removal requirement for any
component of a deepwater port that he finds would not constitute a
threat to navigation or to the environment. This could be the case
with & pipeline connecting a deepwater port to shore. Since prospec-
tive plans for deepwater port development call for buried pipeline
connections to shore a requirement to remove the pipeline once opera-
tions at a deepwater port were permanently discontinued might in
fact pose a greater threat to the environment than if the pipeline
were capped and left in place.

(f): Transfer of Licenses. This subsection authorizes the Secretary
to transfer a license for a deepwater port if he determines that the
transfer is in the national interest and if the transferee meets the
requirements of the Aect.

A prospective transferee would make application to the Secretary in
order to receive a license under the Act. Issuance of the license to a
transferee would be governed by the same prerequisites to issuance
of a license as contained in section 4(c).

(9): Eligibility of the Licensee. This subsection states that any citizen
of the United States who otherwise qualifies under the terms of the
Act, is eligible to receive a license to own, construct and operate a
deepwater port.

The Committees considered the question of whether legislation
authorizing deepwater port development should seek to prohibit
foreign ownership of deepwater port facilities through a narrow and
restrictive definition of the term ‘“citizen of the United States.” It
was decided, however, that such a policy would operate against this
Nation’s best interests and relationships with the international
community. A proposal to prohibit companies involved in the pro-
duction, processing or marketing of petroleum, petroleum products or
natural gas from holding a license under the Deepwater Port Act was
also rejected. In a related action, however, the Committees agreed that
the application of a State entity or an applicant independent of those
aspects of the petroleum or natural gas industry deseribed above
should be given preference.

(h): Term and Renewal of Licenses. This subsection sets the term of
2 license for a period not to exceed 20 years. The licensee is given

59-142—T4——d :
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a preferential right to renew his license if he continues to meet the
prerequisites, as contained in subsection (c), under which the license
was originally issued.

In renewing a license, the Secretary may impoese any new condi-
tions as he determines are reasonsble and appropriate. The term
of renewal is not to exceed 10 years. In setting the term of renewal
at half the original term of the license, the Committee intends to
provide a more frequent review of the operating condition of the
deepwater port.

“The Secretary will undoubtedly impose license conditions concern~
‘ing operating procedures, maintensnce, and equipment te assure
that a deepwater port is constructed and operated with maximum
protection of healtﬁ, life and the environment. He may also choose
to specify the maximum throughput of & deepwater port. :

In genersl, the greater the volume throughput of & deepwater port
facility, the greater the potential for adverse secondary environmental
impacts to result from 1ts development. It may be argued that if oil
import levels are high, operating a number of deepwater ports of
limited throughput, and dispersing them at various locations along
the coast is preferable to operating a limited number of facilities with
high throughput capacities.

he Committees expect the Secretary to consider the merits of
a policy of dispersing deepwater port development rather than
allowing throunghput to concentrate through one facility. If it is
determined that such & policy will best serve the national interest
and the purposes and provisions of this Aect, the Secretary may con-
dition the license to limit the throughput volume of a deepwater port.

SECTION 5. PROCEDURE

(@): Regulations. This subsection suthorizes the Secretary to
issue regulations to carry out the purposes of the Aect as soon as
practicable after the date of enactment. In so doing the Secretary
must consult with other Federal agencies of relevant jurisdiction and
expertise and comply with the provisions of the. Administrative
Procedure Act (15 US.C. § 553).

The Secretary’s regulations must include application, issuance,
transfer, renewal, suspension, and termination of licenses. They must
also provide for full consultation and cooperation with all interested
Federal agencies and departments, any potentially affected coastal
state, and for consideration of the views OF any interested members of
the public. The Secretary is also authorized to amend or rescind any
regulation promulgated pursuant to this subsection.

(b): Site Ewvaluation. This subsection directs the Secretary to
designate those activities involved in the evaluation of potential
deepwater port sites or preconstruction testing which, unless they
are properly regulated, may adversely affect the environment,
interfere with authorized uses of the Outer Continental Shelf or other-
wise pose a threat to human health and welfare. This subsection pro-
hibits such activities from being undertaken without prior approval
from the Secretary. The Secretary is authorized to promulgate regula-
tions consistent with the provisions of this Act, to carry out the
purposes of this subsection.

43

The purpose of this subsection is to define what exploratory ac-
tivities can be safely undertaken by a potential applicant without spe-
cific approval and which activities should be controlled under some
form of pre-license permit. ) )

(¢): Submission of Plans. This subsection specifies the procedure to
be followed in submitting an application. It provides that detailed
plans, including the information specified in paragraph (2) of the
subsection, must be submitted to the Secretary. The Secretary has
21 days after receipt of the application to make a preliminary review
of the materials submitted and to determine whether all the required
information appears to be contained in the application. The purpose
of such preliminary consideration by the Secretary is not to make an
extensive review g the application but to determine whether, in fact,
the application contains all the information the Secretary must
ultimately have to process the application. )

When the Secretary determines that an application appears to
contain the information required by paragraph (2), he is required,
within 5 days of making such determination, to publish notice of the
application and a summary of the plans in the Federal Register. The
date on which such publication occurs triggers the various time
periods under the Act: for the submission of competing applications,
the holding of public hearings, the designation of adjacent coastal
States. The notice provisions of this subsection apply to all applica-
tions for a deepwater port in any application area. ) )

Paragraph (2) authorizes the Secretary to specify the information
that must be contained in each application. At a minimum such
information must include:

(A) information on any person having an ownership
interest in the applicant of greater than 3 per centum;

(B) to the extent feasible, information on any person
with whom the applicant has made, or proposes to make,
a significant contract for the construction or operation of the
deepwater port and a copy of any such contract;

(C) information on affiliates of the applicant and of °
persons required to be disclosed pursuant to subpara-
graphs (A) or (B), together with a escri%gtion of the rela-
tionship between the applicant, each affiliate and persons
required to be disclosed under subparagraphs (A) or (B);

(D) the proposed location and capacity of the deepwater

ort;

(E) the type and design of all components of the deep-
water port and any storage facilities directly associated
with it;

(F) information on the phasing of construction;

(@) to the extent known by the applicant or any person
required to be disclosed under subparagraphs (4), (B),
or (0), the location and capacity of any existing and pro-
posed storage facilities and pipelines that will store or
transport the oil or gas transported through the proposed
deepwater port;

(H) to the extent known by the applicant or any person
required to be disclosed under subparagraphs (A4), (B),
or (©), the location and capacity of, and the anticipated



44

volume of oil to be refined by, each existing and proposed
refinery that will receive oil that has been transported
through the proposed deepwater port; :

(I) the financial and technical capabilities of the appli-
cant to construct and operate the deepwater port; '

(J) other qualifications of the applicant to hold a license,
including information to assist the Secretary in determining
the “best’” application and any application with priority

" standing. '

(K) a description of procedures to be used in construeting,
operating, and maintaining the deepwater port, including
systems of oil spill prevention, containment, and cleanup;
such procedures would also include the applicant’s plans
for navigational aids and procedures, plans for manning
the deepwater port, and such other information as the
Secretary deems relevant; and

(L) other information required by the Secretary to deter-
mine the environmental impact of the proposed deepwater
port. X

(d): Application Area. (1). In order to avoid piecemeal consideration
of various proposed deepwater ports for particular limited areas, this
paragraph requires the Secretary to consider simultaneously all appli-
cations for proposed deepwater ports in any particular application
area. The Secretary is required to publish in the Federal Il’zegister a
description of the relevant application area when notice of the initial
application for that area is published.

-Paragraph (2). An application area is any reasonable geographical
area within which a deepwater port is proposed to be constructed and
operated. It may not exceed a eircular zone the center of which is the
proposed port and the radius of which is the distance from such

roposed port to the high water mark of the nearest adjacent coastal

tate. o
Paragraph (3). Any other person wishing to submit an application
for a deepwater port in that area has 60 days to give notice to the
Secretary of his intent to file an application and an additional 30 days
to file a competing application. Failure to submit the notice and ap-

lication within the specified time periods bars consideration by the
Jecretary of that application until the other pending applications
have been acted upon.

(e): Agency Coordination. (1). This paragraph directs the Secrstary
of the Interior, the Administrator of the Environmental Protection
Agency, the Chief of the Corps of Engineers, the Administrator of
the National Oceanic and Atmospheric Administration and the head of
any other Federal agency having juisdiction, interest, or technical
expertise relating to deepwater ports to comment in writing to the
Secretary describing such jurisdiction or expertise. Agencies have
within 30 days after the enactment of the Act to file this information.

The deepwater port development process falls within a broad
range of Federal agencies’ jurisdictions and areas of expertise. Max-
imum coordination among these agencies will be required to achieve
effective regulation of deepwater ports.

This paragraph is intended to as:re expeditious and effective in-
volvement by Federal agencies with apprcpriate jurisdiction and

expertise in the administration of the Deepwater Port Act. These

Federal agencies are expected to. assist the Secretary in formulating
yules and regulations and reviewing applications and, finally, to
exercise their full authority to regulate the construction and operation
of deepwater ports. .

(2). In accordance with this paragraph, an application filed pur-
suant to the Act constitutes an application for all Federal authoriza-
tions which may be required to construct and operate a deepwater
port. This includes any authorization required to construct and operate
any component of a deepwater port within the territorial limits of
the United States.

This paragraph establishes a “one-window” application review
process for deell)'vvat.er port development. By eliminating the need to
file zeveral applications for Federal authorization to lay pipelines or
erect structures in navigable waters or on the Outer Continental
Shelf the Deepwater Port Act creates an expeditious and comprehen-
sive application review process. Federal permit authorities which are
consolidated with the deepwater port application review process in-
.clude those of the Coast Guard, the Department of the Interior, and
the Corps of Engineers, ’

The “one-window’”” review process should lead to effective com-
munication and coordination among Federal agencies and provide
integrated administration of the licensing and regulation process. To
facilitate this the Secretary must forward a copy of the application
to all Federal agencies having jurisdiction over or other interest in
«deepwater ports. Hach agency must recominend approval or disap-
proval of the application based on their legal interest no later than 45
days after the last public hearing on the proposed deepwater port.

If any agency recommends a%itinst approval of an application, it
shall specify the manner in which the application might be amended
to v{cqmp]jy with the law or applicable regulations.

{f): Environmental Impact Statement. A single detailed environ-
mental nnFact statement in accordance with the National Environ-
mental Policy Act must be prepared for any license issued pursuant
to this Act. The Secretary shall direct the preparation of the state-
ment with the participation of all other Federal agencies involved in
the application review process. ' V

As previously ciscussed, the deepwater port application review
process incorporates the authorities of several Federal agencies to
Iacenge and regulate structures in navigable waters or on the Outer
Continental Shelf. Since these authorities are consolidated in the
deepwater port application review process, the requirements of the
National Environmental Policy Act applicable to these authorities
should also be consolidated. ‘

. (9): Hearing Requirement. Before a license is issued, at least one pub-
lic 1;e311}‘1g concerning a deepwater port must be held in each adjacent
coastal State. Hearings must be conducted with due public notice and
‘opportunity for public participation. Following the conclusion of these
hearings at least one formal public hearing must be held in the District
glf} Qolumbm_ in accordance with the Administrative Procedures Act.
vaifib S\hl%segmon calls for the consolidation of public hearings held by
various Fe eral agencies insofar as it is practicable. All public hearings
concerning applications within the same designated application area
must be consolidated and concluded within 240 days after notice of the
initial application for that application area has been published.
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(h): Reimbursement of Costs. (1). This paragraph requires each
ayplicant to pay a non-refundable foo to the Secretary upon submission
of his application. In addition the applicant is required to reimburse
the United States and the appropriate adjacent coastal States for
any additional costs, including the cost of evironmental evaluations,
incurred in processing the application.

(2). This paragraph requires & licensee to annually reimburse the
United States and the appropriate adjacent coastal State for any costs
in"excess of the application fee incurred in monitoring construction or
operation of the facility.

(3). This paragraph requires the licensee to pay annually in advance,
the fair market rental value of the subsoil and seabed of the Outer
Continental Shelf utilized by the deepwater port. This payment shall
include the fair market rental value for the right-of-way utilized by
the pipeline segment of the deepwater port lying on lands within
Federal jurisdiction. The pipeline right of way {ee, which the Secre-
tary may prescribe, is limited to that part of the pipeline lying outside
the territorial limits of any State, leaving to the involved State the
question of assessing right-of-way fees for the pipeline component
within that State’s jurisdiction.

(i): Secretary’s Decision. (1). This paragraph specifies that the
Secretary shall approve or deny any application for a designated
application area within 90 days after the last public hearing on a
proposed license for that area.

(2). This paragraph requires that if more than one application has
been submitted for a particular application area, and no one applicd-
tion clearly best serves the national interest, the Secretary must
give first preference in issuing a license to the application of an adjacent
coastal State (or combination of such States), or of any political
subdivision, agency or instrumentality thereof. If there is no such

applicant, then the Secretary must grant the license to a person whois
not engaged in, or an affiliate of, any person who is engaged in produc-
ing, refining, or marketing oil or natural gas, and who 1s not an affiliate
of any such affiliate, if there is such an applicant. If there are no such
applicants, the Secretary may issue the license to any other person
who otherwise qualifies under the Act.

(3). This paragraph establishes criteria for determining which deep-
water port proposed for a particular application area, clearly best.
cerves the national interest. In making this determination the Secretary
must consider:

(A) the degree to which the proposed deepwater ports
affect the environment asdetermined under the environ-
mental review criteria established under section 6 of the Act;

(B) the reliability of the proposed deepwater ports as 2
source of oil or natural gas;

(C) any significant differences between anticipated com-
pletion dates for the proposed deepwater ports; and '

(D) differences in costs of construction and operation of
the deepwater ports, to the extent that such differential

- may significantly affect the ultimate cost of oil or natural

- gas to the consumer. :
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SECTION 9. ENVIRONMENTAL REVIEW CRITERIA

(@): General. This section directs the Secretary, in ac i
the recommendation of the Administrators o%r’ the ISS??&T&:E&II
Protection Agency and the National Oceanic and Atmospheric
Administration to develop environmental review criteria for evaluatin
applications for a deepwater port license. In formulating such criteriag
the Secretary must consult with the heads of other Federal agencies
ng1 .I;Iele'vanté ]tl)lll.'lsﬁii((ition and expertise. ' s >

riteria established pursuant to this section must b i i
the National Environmental Policy Act and must inceilftcl)g Zl:ﬁﬁ;g;ﬁg
of the effect of deepwater port development on the marine environ-
ment, oceanographic currents and wave patterns and alternate uses
of the oceans and navigable waters such as scientific study, fishing
and exploitation of other living and nonliving resources. Environ-
mental review criteria must also address the potential dangers to a
deepwater port from waves, winds, weather, and geologic conditions
ggﬂgte};: steps which can be taken to protect against or minimize such

In addition, the criteria must pertain to the effect o
dew(rle}oopment (;ln land based developments, human heil(iﬁegg’g txevl(;llzgll:g
:prroc;) Iz'ai,;l%; .ot er cons1d\erat10ns thap the Secretary finds necessary or

(b): Review. This subsection directs the Secretar i
whenever necessary, revise these criteria. In so doing }tlz l;grllseat“rfoilillcl)gé
the same procedure under which the criteria were originally developed
. (¢): Procedure. This subsection specifies that environmental review
criteria will be established in the same manner and at the same time
as regulations promulgated under Section 5(a) of the Act to carr
out the purposes and provisions of the Act. Y

SECTION 7. ANTI-TRUST REVIEW

(a): General. This subsection prohibits the Secret issui
transferring or renewing a license pursuant to thaéryAfcrtOIgnllsezgmhgé
has received the opinions of the Federal Trade Commission and the
Attorney General as to whether the issuance of a license would ad-
versely affect competition, restrain trade, promote monopolization or
otherwise create or maintain a situation in contravention of the
ia,.ntl—trust laws. This subsection also states that the issuance of a
flcens_e under the Act may not be admitted as a defense to any action
or violation of the anti-trust laws or be interpreted to modify or
abr;)dge any private right of action under the anti-trust laws. d
th( ): Procedure. This subsection sets forth the procedure for obtaining
e opinions of the Federal Trade Commission and Attorney General
2(5) yequlfred by this section. Within 90 days after receiving their
« g)éfs of an application filed pursuant to this Act, the Federal Trade
assesrsxilrllssut)}? and Attorney General must each prepare a report
asse lice%l se.e competitive effects which may result from the issuance
Nothing in this section prevents the Attorney Gener
sec al or the -
:ir:l Ti‘]qde Commission from challenging any Znticompetitive si]iﬁg-
n which may result from the ownership, construction or operation

of a deepwater port. Nor i ion 1 ify i
e Jecpwater ;)WS. or is the section intended to modify in any way
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SECTION 8. COMMON CARRIER STATUS

{(@): General. This subsection requires that, with respect to the
transportation of oil, a deepwater port and any storage facilities
directly served by a deepwater port must be regulated as common
carriers by the Interstate Commerce Commission.

The subsection also requires the 'the transportation of natural gas
through a deepwater port and storage facilities directly served by
xé deégywater port will be regulated in accordance with the Natural

as Act. -

To assure that this common carrier provision works effectively, it
is essential that licensees maintain separate bookkeeping and records
on all costs associated with the construction and operation of the port,
and report these figures publicly. The port’s charges, of course, must
be uniform, whether on its own tankers or those of 8 competitor.

(b): Discrimination Barred. This subsection requires a licensee to
accept, transport, or convey without disecrimination all oil or natural
gas delivered to the deepwater port for which he holds a license.
The subsection further authorizes the Secretary to take action against
1, licensee - who violates his obligation to operate as a common carrier.
In so doing the Secretary may commence an appropriate proceeding
before the.Interstate Commerce Commission or the Federal Power
Commission, or request the Attorney General to take appropriate
action. The Secretary is also authorized to suspend or terminate a
license in aecordance with Section 12 of the Act.

SECTION 9., ADJACENT COASTAL STATES

(@): Designation. Pursuant to this subsection, the Secretary is
required to designate as an adjacent coastal State any coastal State
directly connected by pipeline to, or within 15 miles of a proposed
deepwater port. The Secretary’s designation is published together
with public notice of the application. ‘

No later than 80 days after receiving his copy of an application
the Administrator of the National Oceanic and Atmospheric Adminis-
tration must designate as an adjacent coastal State, any other coastal
State which would, because of prevailing winds or eurrents, experience
substantial risk to its coastal environment from a deepwater port.

(b): Coordination. This subsection requires the Secretary to for-
ward a complete copy of an application to the Governor of any
State designated as an adjacent coastal State with respect to the deep-
water port with respect to which that application was filed. Copies
must be forwarded to the Governor no later than 10 days after
a State is designated either by the Secretary or the Administrator of
NOAA. The Governor has until 45 days after the last public hearing
(see Sec. 9(c)) to approve or disapprove the proposed deepwater
port. The Secretary cannot issue a license without the approval of
the adjacent coastal State or States involved. However, if the Governor
fails to respond within time limit prescribed his approval of the
proposal is conclusively presumed.

(€): Coastal Zone Management. As described in this subsection, an
adjacent coastal State connected directly by pipeline to a deepwater
port must have, or be making reasonable progress toward having, a
coastal zone management program for that area of its coast which
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would be directly affected by the deepwater port. A state is considered
to be making reasonable progress if it is receiving a planning grant
pursuant to Sec. 305 of the Coastal Zone Management Act of 1972.

(d): Interstate Compacts. This subsection provides automatic Con.
gressional ratification of interstate compacts which are formed for
the purpose of seeking a license for deepwater ports. '

The lengthy iriterstate compace ratification process may delay the
effective action of States wishing to combine forces in order to seek a
license for a deepwater port. The Committee feels that State owner-
ship of deepwater ports is a desirable policy objective and that the
comb.anamon of State government resources is in some cases, the most
effective means of achieving this objective. :

_ The Committee intends, however, that this abbreviation of the
interstate compact ratification process will in no way relieve a State
from any of its obligations as an interstate compact participant.

SECTION 10. MARINE ENVIRONMENTAL SAFETY AND NAVIGATIONAL
SAFETY

(@): General. (1). This paragraph authorizes the Secretary to pre-
scribe by regulation procedures and rules overning a deepwater port.
Such regulations will cover such areas as the designation and markine
of anchorage areas, the maintenance of facilities, law enforcement,
and the equipment and training of personnel which is necessary to
clean up polluting discharges or otherwise prevent or minimize any
adverse impacts resulting from a deepwater port.

(2). This paragraph requires any oil carrying vessel using a deep-
water port to comply with regulations established under section 44173,
of the Revised Statutes and the Ports and Waterways Safety Act of
1972. This provision means that a vessel using a deepwater port must
comply with regulations established by the Secretary of the Depart-
ment in which the Coast Guard is operating— : ‘

“, . to prevent damage to, or the destruction or loss of
any vessel, bridge, or other structure on or in the navigable
waters of the United States, or any land structure or shore
area immediately adjacent to those waters; and to protect
the navigable waters and the resources therein from environ-
mental harm resulting from vessel or structure damages
destruction, or loss . . .” : ‘ ,

(0): Lights and Other Warning Devices and Safety Eqwipment. Thi
subsection directs the Secretary to issue rules an{i gnfo%cepregulatio}ﬁ:
cancerning lights and other warning devices and equipment in order
to promote safety of life and property at and around a deepwater port.

{e): Brotecmpn of Namgatwn. In order to insure the protection of
navigation, this subsection requires the Secretary to mark any com-
bonent of a deepwater port if the licensee has failed to do so in accord-
ance with applicable regulation. The licensee involved must reimburse
the Secretary for the cost of such marking.

. t(dl)ﬂ:’ A}Slajety »Zones. (1). This paragraph authorizes the Secretary to
f:s ablish a safety zone around a deepwater port of appropriate size
qfilnsure navigational safety. Activities or structures incompatible
Wlfa the operation of a deepwater port are prohibited within the
salety zone. The Secretary must describe by regulations those activities
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permitted within such a zone. In establishing a safety zome, the
Secretary is to consult with the Secretary of the Interior, the Secretary
of Defense, the Secretary of Commerce and the Secretary of State.
The Secretary’s action under this subsection is subject to recognized
principles of international law. This paragraph directs the Secretary
to establish the safety zone around a deepwater port as proposed in
an application no later than 30 daws after he has published notice of
receiving that application. :

(2). This paragraph authorizes the Secretary to describe by regula-
tion activities which may be permitted within a safety zone during
construction of a deepwater port, ‘

Designation of the safety zone around a deepwater port as proposed
in an application is necessary to enable the Administrator of the
National Oceanic and Atmospheric Administration to make a de-
termination as to which States are adjacent coastal States (in
accordance with section 9(a) of the Act). However, changes in con-
struction er operating plans as originally submitted may be required
under the conditions of a license. It may, therefore, be necessary for
the Secretary to make some revisions concerning the safety zone
around a deepwater port for which a license is granted.

- BECTION 11. INTERNATIONAL AGREEMENTS

This section authorizes the Secretary of State to seek effective
international action and cooperation in support of the policy es-
tablished by the bill. In carrying out his responsibilities under this
provision, the Secretary of State must consult with the Secretary.

. The section further authorizes the Secretary of State to formulate,
present, or support specific proposals in the United Nations or any
other competent international organizations concerning rules and
regulations relative to the ownership, construction, and operation of
deepwater ports, especially with respect to navigational safety.

uring the deliberations of the Committees, the Law of the Sea
Conference opened in Caracas, Venezuela. The existence of that
important conference underlines the need for international agreements
to assure the safety of any deepwater port licensed and constructed
off the coast of the United States. '

Negotiations for such agreements should cénter on the need to
protect deepwater ports in international waters, and on regulations
governing construction, ownership, operation, and navigational
safety of deepwater ports.

SECTION 12, SUSPENSION OR TERMINATION OF LICENSES

(¢): General. This subsection directs the Secretary, under specified
circumstances, to suspend or terminate any license for the construction
or operation of a deepwater port, or to require operational changes
to protect the public health or welfare, pending a final ruling.

Violation of any rule, regulation, or condition may be grounds for
the Secretary to suspend or terminate & licensee. But prior to the
actual suspension or termination, the Secretary must provide due
notice, followed by a reasonable period of time to allow the licensee
to correct the violation, and a subsequent administrative hearing,
unless automatic suspension or termination upon a fixed condition is
provided in the license.
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The Conrmittees recognize that great investments will be necessary
to construct and operate a deepwater port. It is not expected that
authority granted in this section will be used capriciously. This
section directs the Secretary to spell out in detail the basis of any
suspension or termination of a license and to afford the licensee an
-appropriate period of time to comply with any amendment of license
conditions.

(b): Immediate Suspension. 1f the Secretary finds that immediate
suspension of any aspect of deepwater port construction or operation is
essential to protect public health or safety, or to eliminate an imminent
danger, the Secretary shall order the licensee to immediately halt such
dangerous operations, or to alter them in a specified manner. ‘

(c): Abandonment. This subsection specifies that a license issued
under this bill will be forfeited if it is not used for any continuous
2-year period.

(d): Procedure. To enable him to enforce these authorities, the
Secretary may, in accordance with this subsection, issue subpoenas,
administer caths, compel testimony, produce evidence, take dep-
.ositions, and examine witnesses.

SECTION 13. RECORD KEEPING AND INSPECTION

(a): Becords. This subsection requires a licensee to maintain records,
make reports, and provide information in accordance with regulations
prescribed by the Secretary. It is not intended that regulations
prescribed by the Secretary will duplicate those promulgated under
‘the authority of any other law. However, the licensee must make
.all records and information available to the Secretary upon request
regardless of the legal authority under which they are maintained
unless specifically provided otherwise by law.

(b): Inspection. This subsection insures that duly authorized public
-officials will have access to deepwater ports for inspection purposes.
The subsection also requires that inspections be conducted with
reas;)tnable promptness and that the licensee be notified of inspection
results, ‘

SECTION 14. PUBLIC ACCESS TO INFORMATION

_ (a): General. Communications, documents, reports, or any other
information transmitted between a Federal government official
and_any other person concerning a deepwater port must be made
available to the public in accordance with this subsection. The public
must have access to inspect such material and to reproduce it at
reasonable cost. This subsection does not apply to information which
is protected from disclosure by any other law.

(b): Exception. This subsection bars.disclosure of information that
relates to a trade secret as described by the laws governing the con-
duct of public officials and employees (18 U.S.C. 1905) except under
procedures designed to maintain confidentiality when requested for
official use by, '

(1) Federal or adjacent coastal State government entities,
or

. (2) Committees of Congress having jurisdictional interests
in the information requested.
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In addition, material referred to in this subsection may be disclosed
to any person in any judicial proceeding under a court order formu~
lated to preserve confidentiality, or to the public in order to protect
heslth and safety. In this latter case, the party to which the informa-
tion pertains must be given an opportunity to comment in writing
or to discuss the proposed disclosure in closed session within 15 days.
of the request for information unless the resulting delay would be
detrimental to public health and safety.

SECTION 15. REMEDIES

(a): Oriminal Violations, This subsection imposes & fine or im-
prisonment, or both, upon any person convicted of willfully violating
any provision of the Act or any rule, regulation or order issued under
authority of the Act.

The penalty imposed under this subsection may not be more than
$25,000 for each day of the violation, or imprisonment of not to
exceed 1 year, or both.

(0): Ciml Penalties. (1). This paragraph establishes a civil penalty
not to exceed $25,000 for each day of violation of any provision of
the Act. Persons liable to pay such a penalty to the United States
must be found in violation of a provision rule, regulation, order or
license condition established by or in accordance with the Act. The
Secretary’s finding must be made in accordance with 5 U.S.C. 554.

Procedures which the Secretary must follow in assessing a civil
penalty in sccordance with this subsection include consideration of
the gravity of the violation, the degree of culpability and the history
of any previous offenses of the person found in violation of the Act.

(2):. This paragraph establishes procedures for obtaining judicial
review in the appropriate court of appeals of any civil penalty imposed
by the Secretary under paragraph (1). Procedures established by this
paragraph must be carried out in accordance with 28 U.S.C. 2112 and
5 US.C 706(2)(c). :

(3). This paragraph authorizes the Attorney General to recover any

penalty nssessed and unpaid after it has become a final and unappeal-
able order, or after final judgment has been entered in favor of the
Secretary.
* (e): Specific Relief. This subsection authorizes the Secretary or the
Attorney General to bring action for equitable relief to redress a
vielation of the Act. Such action must be brought in an appropriate
district court of the United States. Under this subsection jurisdiction
of the district courts of the United States is described to include
grant of appropriate or necessary relief, including mandatory or
prohibitive injunctive relief, interim equitable relief, compensatory
damages and punitive damages.

" SECTION 16. CITIZEN CIVIL ACTION

(a): Action Authorized. Except as provided in subsection (b), a
person may obtain injunctive relief on his own behalf against any
person including the United States or other government instru-
mentality (to the extent permitted by the 11th amendment of the
Constitution) alleged to be in violation of the Act. A person may
also bring an action against the Secretary for failure to perform any
non-discretionary action or duty required under the Act. Action
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against the Secretary may be brought either in the district court for
the District of Columbia or the district of the appropriate adjacent
coastal state. Grant of jurisdiction to the district courts over suits
brought under this section is made without regard to the amount in
.controversy or the citizenship of the parties involved.

(b): Action Barred. This subsection prevents a person from bringing
an action under subsection (a) of this section until 60 days after he
has notified the Secretary or the potential defendant of the alleged
viclation, A person is also barreg from bringing an action under
this section if the Secretary or the Attorney General is actively
and diligently prosecuting a civil action relating to the alleged viola-
taroq. }jl&t person may, however, intervene in such an action as a matter
o1 rignt. - .

With respect to potential civil actions against the Secretary a
potential plaintiff must first notify the Secretary of his intent and
wait 60 days before commencing a civil action as authorized under
subsection (a)(2) of this section. V .

(¢): Government Intervention. This subsection enables the Secretary
or the Attorney General, if not a party, to intervene as a matter of
right in_any civil action brought in accordance with subsection {(a).
~ (d): Costs. Under this subsection, the court, in issuing a final order
in any action brought under subsection (a), is authorized to award
costs of litigation (including reasonable attorneys’ fees) to any party
as the court deems apﬁcpnate.' :

(e): Other Actions. This subsection states that nothing in this section
may be interpreted to restrict the right of a person or class of persons
to seek enforcement or relief under any statute or common law.

SECTION 17. JUDICIAL REVIEW

This section affords any person who suffers a legal wrong or who is
:adversely -affected or aggrieved by the Secretary’s decision to issue
transfer, modify, renew, suspend or revoke a license to seek judicia,,l
review of the decision involved. Judicial review sought under this
‘section must be brought in the United States Court of Appeals for the
circuit within which the adjacent coastal State nearest to the deep-
water port involved is located, and such review must be requested
‘within 60 days of the Secretary’s decision.

SECTION 18. LIABILITY

The provisions of this section pertain to discharges of oil or natural
‘gas from deepwater ports or from vessels located in the safety zone
around a deepwater port. It establishes procedures for clean-up and
the principles and extent of the liability of licensees and of owners
and operators of vessels utilizing deepwater ports. A Deepwater Port
Liability Fund is created to compensate for damages in excess of those
compensated by a licensee or vessel owner and operator. The provision
? patterned in many respects after Sec. 311 of the Federal Water

ollution Control Act which establishes reporting and clean-up
procedures for discharges into, and standards of liability for vessels
fl))per%tmg m na,v;ga};le waters, and Sec. 204(c) (4) of the Trans-Alaskan
ipeline Authorization Act which created a Liability Fund to cover

damages caused duri ine tran i i
Alaskan Phoetie. uring marine transportation of oil from the Trans-
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(a): Prohibition. (1). This paragraph prohibits the discharge of oil
or natural gas into the marine environment from a deepwater port or
from 8 vessel located within the safety zone around a deepwater port.

(2). This paragraph establishes & civil penalty of not greater than
$10,600 for each violation of paragraph (1). Each violation is & separate
offense and a penalty may not be assessed without proper notification
of the alleged offender, who must also be given opportunity of a
hearing.

“The owner or operator of a vessel found in violation of paragraph (1)

may, at the request of the Secretary, be denied clearance under Sec.
4197 Rev'd Stat. 46 U.S.C. 91 by the Secretary of the Treasury:
Or, he may obtain clearance by filing a bond or some other surety
satisfactory to the Secretary.
. (b): Reporting. This subsection requires a person in charge of a
vessel or a deepwater port to immediately notify the Secretary of a
discharge of oil or natural gas. Any person who fails to comply with
this subsection is subject to a fine of not more than $10,000, imprison--
ment for not more than 1 year, or both.

Notification or information obtained through notification_pursuant
to this subsection is admissible to a court only in the case of prosecu--
tion for perjury or for giving false statements.

(¢): C’gean-Up. (1). This paragraph establishes the procedures for-
removing oil or natural gas discharged from a deepwater port or
from & vessel in the safety zone around a deepwater port. The Secre-.
tary is directed to clean up, or to arrange for cleanup, discharges of
oil ‘or natural gas covered by this section, unless he determines that
it will be properly done by a licensee, or by the owner or operator of
a vessel involved.

(2). This paragraph requires the Secretary to coordinate the removal
of oil and natural gas discharges with the National Contingency Plan
for removing oil and hazardous substances.

Creation of the National Contingency Plan was mandated by
Qection 311(c)(2) of the Federal Water Pollution Centrol Act as.
amended. As provided by that Act, the National Contingency Plan
enables the mobilization of Federal, State and local personnel to ac--
complish “efficient, coordinated, and effective action to minimize
damage from oil discharges, including containment, dispersal, and
removal of oil.” The plan details procedures, techniques, and equip-
ment for oil pollution control and establishes emergency task forces
of trained personnel at every major port. The Committees anticipate-
that plans to deal with discharges of oil or natural gas from each

deepwater port licensed under this Act will be incorporated, wherever-

possible, in the National Contingency Plan.

(3). This paragraph enables the Secretary to use the Deepwatcr
Port Liability Fund established by seetion 18(f) of the bill, to cover

the costs of removing oil or gas discharges. The Secretary may borrow

from the U.S. Treasury for this purpose if the Fund is unable to.

satisfy the outstanding clairs. The Secretary is expected to reimburse

State and local government entities for clean-up costs they may incur-

in sccordance with this section. Clean-up costs are the most easily

identified damages which result from discharges of polluting sub--

stances, while damages to resource values are less easily quantified

and may go unperceived for some time following a polluting event.

55

The Committees, therefors, believe that cle '
h ttees, t - ts should be
reimbursed as quickly as ossible rath be dolayec i
ad%g)di%%tiorz 3{ uickly s ng)&ge ble ral er than be delayed pending the
: Vessel Owner or Operator. This subsection makes th
operator of a vessel (located in the safety zone around 2 ?i?«:;;aégt%(i
port) which dlscha;r%es oil or natural gas into the marine environment
jointly and severally liable for damages caused by such discharge
Llaltnhgou{?o%eg C%ns subsection is imposed without regard to fault %01:

; ! : h

}l(g‘ to 820,000.0 ge'or $150/gross ton of the vessel, whichever is lesser,

The vessel owner and operator are exempted f iabili

_ el ow C % rom liab
this subsection if (as provided in subsection% }) it can ll)?; 81}111(‘);{'1:1 ?gsit‘
the discharge in question was caused solely %y an act of war or By
negligence on the part of the United States in establishing and main-
taining aids to navigation. This subsection also makes the owner and
operator of a vessel liable for the full amount of all cleanup costs and
dgnf;;geiscéf Olt; chlll)f b}e showndthat the discharge was a result of gross
negligence or willful misconduct within the privi
sur(;h ovgfr o e in the privity and knowledge of

e): Licensee. This subsection makes the licensee of

ort liable without regard to fault for clean-up and any ofhe%eggx;ég
incurred as the result of a discharge of oil or natural gas from a dee -
water port or from a vessel moored at a deepwater port. Liabilit 8f
the licensee under this subsection is limited to $100,000,000 y er
incident. The licensee is not liable if the discharge was caused éolelypbv
an act of war or by the negligence of the United States in maintaining
and establishing aids to navigation: The licensee is liable without
grgtt%): trhe» filt;ll a%mogﬁt {)f c{ean—x{;ip costs and damages if the discharge

esult of willful misconduct i within hi
przx};tyl)and e owlodan. uct or gross negligence -within his

: Deepwater Port Liability Fund. (1). This paragraph establi
%ﬁgpﬁvatzr P(;irtb Liability and to be adnﬁnjsgeredgll.f}? thfgefﬁ;z}gi)?

und will be a nonprofit i i o
The Fund will be 2 no pr i corporate entity which may sue or b@
(2). The Fund is liable, without regard to f ‘

* ault, for all -
costsland damages in excess of those gompensated for ei%hegliﬁrnt%g
vessel owner and operator or the liccnsee in accordance with “their
res(%cgns'i‘bﬂmes as promged in subsections {d) and (e)

). Two cents is to be collected for each barrel of oil and ]
ﬁtrm }\lzolume equivalent thereof of liquefied natural gas %higﬁrfféi&};
i ough a deepwater port. These collections are to be made by the
V}:ensee in_accordance with regulations prescribed by the Secretary
in Oil}fgs nglllgctedt}? ggc&csrgance Wi‘flh this paragraph are to be deposité(i

unti ,000,000 has been accumulated. Coll ti
l;lhendqez:ise as long as the Fund remains at $100,000,000 and 2112553?2
) };l Jlé icated claims against it which remain to be satisfied. '
Whilgl er or fuel oil for use of the tankers utilizing the port and oil
wh ;;)1 tv:ri&fs transported through the Trans-Alasian ipeline are
oo 111) oefl bror.n the throughput charge collected under this subsection.
cubjact t , ae%lg&n; et:b%(;wv lt.?mu%}é };;he Trans-Alaskan pipeline it will be
ot ¢ rel fee at the point where it is loaded ss

ﬁ:r)llii égans';ﬁ)rt to the West Coast. This fee is paid to a liagﬁiivvgzzeé
will cover damages resulting from any discharge of Trans-
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Alaskan pipeline oil during the marine transportation leg. For this
reason, the. Committees felt that Trans-Alaskan oil should be exempted
from the 2¢ per barrel charge levied against oil flowing through a-deep-
water port in order to avoid any disincentive to use deepwater ports
which might result from the additional charge.. However, damages
which may occur as a result of a discharge of Trans-Alaskan pipeline
oil or natural gas from a deepwater port or {rom & vessel in a safety
zone are to be compensated n accordance with this Act rather than
any other law. . . T . ‘

(9): Defenses. Under this subsection, a licensee or the owner and
operator of a vessel is not liable for damage if it can be shown that the
discharge in question was caused solely by an act of war or by
negligence on_ the part of the Federal Government in establishing
and maintaining aids to navigation. However, the Fund would be
liable for damages resulting from such discharge. The licensee, owner/
operator of a vessel, and the Fund are exempted from liability for
damages claimed by any party if such damages were caused solely by
the negligence of such party. ‘-

(k) : Subrogation and Other Rights. (1). This paragraph provides that
in any case where liability is imposed pursuant to subsection (d), and
the discharge was caused by the negligence of the licensee, the vessel
owner and operator held liable acquires by subrogation the rights of
any person entitled to recovery against that licensee. .

(2). This paragraph provides that in any case where liability is
imposed pursuant to subsection (), and the discharge was caused by
the vessel owner and operator, the licensee acquires by subrogation
‘the rights of any person entitled to recovery against such owner an
operator. R

(3). This paragraph provides that in paying compensation pursuant
to subsection (f)(2), the Fund acquires by subrogation all rights of
the claimant to recover for damages from any other person.

. (4). This paragraph guarantees the rights of recovery which the
licensee, the owner or operator of o vessel, and the Fund have against
any third party whose act may in any way have caused or contribute
to  discharge of oil or natural gas.

(5). This paragraph enables a licensee or an owner or operator of a
vessel to recover from the Fund for clean-up costs reasonably incurred
in accordance with subsection (c) (1), if he can show that the discharge
was caused solely by an act of war, or by negligence on the part of the
Federal Government in establishing and maintaining aids to naviga-
tion.

(3): Class and Trustee Actions. (1). The Secretary is authorized to
act on behalf of any group of damaged citizens that he determines
would be better represented as a class in suing for compensation under
this section, and to distribute funds recovered to members of the

group. e
(2). The Secretary 18 authorized to recover for damages to ublic
resources and to utilize sums recovered in the restoration o such
resources through either Federal or State government efforts.

(4): Award Process. (1). The Secretary may establish by regulation |

procedures for filing and paying clean-up costs and damages in ac-
cordance with this section.
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(2). The time limit for filing for dam i i
. s(et; 333 yeai's ?fter R ages resulting from a discharge
3). Appeals from any final determination made by th i
accordance with this section must be filed within 3%)’ dae ss iﬁ::ea te:II'1
Such appeals must be filed In the United States Court of Appeals of the
clrcu1.t within Wh:lch the neg,rest.adj acent coastal State islocated.

(k): Preemption. As provided in this subsection, all Federal and State
laws which might otherwise be applicable to liability for damages re-
sulting from a discharge of oil or natural gas from a deepwater port o
from a vessel in a safety zone are preempted. P :

(): Financial Responsibility. This subsection directs the Secretary to
require any licensee, or any owner or operator of a vessel using an;
deepwaple)yﬁ}t)or_t to carry 1nsur%we or give evidence of other ﬁna,ncigi
responsibility in an amount i i iabilities i
bylghis ibilf g'rn: nt sufficient to provide for liabilities imposed

(m): Definitions. Terms used in this section are defined as follows:

(1) “clean-up costs’” means all actual costs i i
removing or attempting to remove oil or nta,tuIl'ttnlcugl‘;:ddilsli
charged into the marine environment in violation of this
section. It includes the costs of any other means or measures
utilized to reduce or mitigate damages from such discharges.
It refers to costs incurred by the Federal, State or local
government, foreign nations, or the contractors or subcon-
tractors of such governments or nations. - o

(2) “damages” are defined as excluding ‘‘clean-up costs”
but including damage to any person, real or personal prop-
erty, the natural resources of the marine environment or the
coastal environment of any nation. It includes damages
claimed without regard to ownership of any affected lands
structl‘llreg, fish, wildlife, biotic or natural resources. ’

(3) “discharge” is defined to include any spilling; leaking,
pumping, pouring, emitting, emptying or dumping into the
marine environment of suc quantities of oil or natural gas
dgteg‘mmed to be harmful by the Administrator of the
Environmental -Protection Agency. The Committees expect '
g}é% nlé((iimlnlstr?té)_r to deﬁéle harmful quantities of oil -as

in regulations issued un i
: W?‘l}?r Pollu%ion Control Aét. de{r sep‘pr)n 311 of ‘phe Tederal
(4) “owner or operator” means. an i
ating or charte'r'mé) by demise, a v:ss}(;l.person owhing, oper

_(m): Oil Spill Liability Study. Paragraph (1) of this subsecti
g;?&tgnigs _ﬁ)trtoi'gle)i Genf.ral to confdgztpa s(t,u)dy OF :ieiﬁgcslggg,lgg

implementing a uniform liability la i
i(g:%an-relatc_ed sources -of . oil pollution. The study isy tgal?;a :;)rxﬁggn (])1111%
n t(})l(‘)ap?r'lat‘mqn with the Secretary, the Secretary of State, the Secretary
e er(ioi,h the Adminigtrator. of the ‘Environmental Protection
particiy, ‘:"_Ln L e Council on Environmental Quality. In gddition
partic Il)f(z} ion by the Administrative Conference of the United States a
fed Pa. overnment coordinating body established by the Administra-
> Procedures Act (80 Stat. 573) will assure maximum coordination

with those agencies that administer laws pertaining to: liability: for

vessels, Outer Continental S itati
: 3{;—:14%7 ot emtal helf resource exploitation, and deepwater
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ports, during the study effort, As rovided in the Administrative Pro-
cedures Act, the Administrative é)onference of the United States was
established in 1966 to:" ;

o provide suitable arrangements through which Fed-
eral agencies, assisted by outsi%e experts, may cooperatively
study mutual problems, exchange information, and develop

‘recommendations for action by proper authorities to the
end that private rights may be fully protected and regulatory
activities and other Federal responsibilities may be carried

_out expedijtiously in the public interest.

The Attorney General must report the results of the study together
with alternative proposals for a uniform liability system to the
Congress within 6 months after the date of enactment of the Act.
Tl%geoommittees expect the Attorney General's report to consist of

a comprehensive evaluation of the existing domestic laws and inter-
national laws, agreements or treaties pertaining to liability. In addi-
tion, the Committees expect the Attorney éeneral to report on
independent funds or other means of self-insurance established by
industry to compensate for damages caused by ocean-related sources
of oil pollution. The Attorney ‘General should evaluate the effective-
ness of such laws, treaties, agreements, and independent means of
compensating for damages. He should also incorporate in his report
alternative recommendations for legislation to provide a compre-
hensive system of liability which will assure the most expeditious and
complete compensation for damages together with a comparative
.evaluation of the cost of implementing such a system. The Attorney
General should also address the means of providing maximum incen-
tive to protect against discharges of oil or natural gas into the marine
environment without imposing unreasonable financial burdens on

persons involved in the activities ‘associated with such-discharges.

It is expected that during the next session of Congress, those
Committees with appropriate jurisdiction will, through the hesring and
investigation process, also examine existing systerns of lability in
order to determine the best means of providing comprehensive and

equitable liability laws.
SECTION 19. RELATIONSHIP TO OTHER LAWS

(@): General. (1). The Constitution, laws, and treaties of the United
States are applicable to a deepwater port licensed under this Act. The
Constitution, laws, and treaties of the United States are also made
applicable to activities connected, associasted or potentially interfering
with the use or operation of a deepwater port in the same manner as if
the deepwater port were located in the navigable waters of the United
‘States. Nothing in the Act may be construed to relieve, exempt or
immunize any person from any requirements imposed by Federal law,
regulation or treaty. , :

(2). This paragraph declares that the Act does not alter the responsi-
“bilities and authorities of any State or the United States within the
territorial waters of the United States except as otherwise provided.

By establishing a single Federal licensing process for deepwater |

"ports which applies also to the pipeline segment lying within U.S.
territorial waters, the bill preempts some of the Fe eral licensing

"United States.
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authorities which are normally exercised with respect
and installations in the territgrial seas. Fmthemﬁre,‘st:ct’sig?cfgrg?
the bill which pertains to liability, preempts other Federal or State
law concerning liability which miight otherwise apply to discharges
from deepwater ports or from vessels in the safety zone of such
facilities. However, the rights. of the State and the Federal Govern-
ment with respect. to the territorial seas as established by the Sub-
merged Lands Act are in no way affected by the provisions of the bill,
. (b): State Laws. This subsection extends the laws of the neaxesé
adjacent coastal State to the deepwater port, to the extent they are
applicable and not inconsistent with the provisions of this legislation
or any other Fedexial law. - : : I
For purposes of this subsection, the nearest adjacent stal
State is descnbed as the State whose seaward bouildarieg; 9;?1:1%
encompass the deepwater port if they were extended beyond- the
territorial sea. . : : , SR
The laws of the nearest adjacent coastal State, in effect on the date
of enactment, or as adopted, amended or repealed after that date
are to be administered’ and enforced by appropriate Federal officers
and courts. This provision is not intended to preempt enforcement
of State laws by appropriate State officers and courts, but is merely
intended to grant authority to Federal officers and courts to admin-
ister and enforce ag;plic&ble law. - Co At s
This subsection also prevents the Dee})water Port Act from relieving
exempting or immunizing any person from requirements imposed b};
State or local law or regulation. In addition, States are not precluded
from imposing more stringent environmental or safety regulations.'
- The effect of this subsection is to establish a system of deepwater
port té'ggulazi;)n 8:112;1&3 to égat iiné%mlp'}ng the operation of structures
erected on the r Continent. elf in- ‘wi
Continental Shelf Lands Act. =~ - acco@ance with ’the Outer
(c): Foreign Citizens and Vessels. This subsection prevents a licensee
from permitting a vessel registered in or flying the flag of a forei
nation, to call at or otherwise utilize a deepwater port except miligel:
;specified conditions. This prohibition does not apply in a situation
involving a force majeure or if the foreign state involved has specifi-
cally agreed to recognize the jurisdiction of the United States over
the vessel and its personnel while the vessel is in the safety zone

* around a deepwater port. Such agreement must be in accordance with

the provisions of this bill and the vessel owner or operator must
& designated agent in the United States for the I;ervice of prg:e‘a‘;g
vreﬁardmg a claim or legal proceeding against the vessel. e
d): Customs Laws. This subsection exempts deepwater ports licensed
under the Act from the customs laws of the United States. However
any foreign materials to be used in the construttion of a deepwater
port are to be treated as though they were imported for consumption
gl the United States. Such materials are therefore subject to taxes and
duties which are applicable by law in the customs territory of ‘the

. (@): Court Jurisdiction. This subsection places oi'igiﬁal urxsdtcﬁmn

.over cases and controversies arising’out of or in connecticn with the

construction or operation of a deepwater port in the United States

district courts. Proceedings concerning any such cage or controversy

may be instituted in the judicial district in which any” defendant
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resides or may be found. Alternatively such proceedings may be
brought in & judicial district in the adjacent coastal State nearest to
the place where the cause of action arose. 4

): Conforming Amendment. This subsection amends  section
4(a)(2) of the Outer Continental Shelf Lands Act to make State law
in effect, or as adopted, amended or repealed, applicable to structures |
on the Outer Continental Shelf as authorized under the Outer Con-
tinental Shelf Lands Act. ‘ . o

The Outer Continental Shelf Lands Act, as passed in 1953, called

for extending the laws of nearest coastal states in force at that time,
over structures on the Outer Continental Shelf, to the extent that
such laws were applicable and not inconsistent with Federal law. How-
ever, no provision was made in the Outer Continental Shelf Lands .
Act to apply State laws as adopted, amended or repealed, after the
date of enactment of that Act. 'izhus it is State law as of 1953 which
apg‘lies to activities on the Quter Continental Shelf. oo o

he language in section 19(f) was recommended by the Justice
Department to alleviate the situation where State laws which are no
longer in force, are applied to activities conducted under the Quter
Continental Shelf Lands Act. This subsection assures that only State
law which is current and in force will be applied to deepwater ports.

SECTION 20. ANNUAL REPORT BY SECRETARY TO CONGRESS

‘This section requires the Secretary to re%rt. annually to the Con-
gress concerning the administration of the Deepwater Port Act.
- These reports must include a detailed description of the following:
all revenues and expenditures; all completed, ongoing and contem-
plated deepwater port development activities; & summary of manage-
ment, supervision and enforcemment activities including any environ-
mental damage, navigational or other accidents which have occurred, |
together with an estimate of the resultant damage and the corrective
measures taken; a list of the infractions of this Act or other applicable |
laws which have occurred at deepwater ports and the disciplinary |
action taken in each instance; and:any recommendations for legislation
as may be deemed necessary to improve the management and safety of
deepwater ports or further the purpose of this Act.

. 8ECTION 21. PIPELINE BAFETY.. AND OPERATIONS

_ (a@): This section requires the Secretary of Transportation and the
Secretary of the Interior to establish and enforce such standards and
regulations as may be necessary to.assuré the safe construction and
operation of oil pipelines on the Outer Continental Shelf. . . = |
.. The need for ﬂis provision was expressed in an interagency report on
the legal issyes relating ta deepwater ports which was prepared for the
mse of the White House. According to that report . the Department of
‘Transporfation has clear authority to regulate the safety of natural

as pipélines located on the Outer Continental Shelf pursuant to 49

8.C. Chapter :24. However, the. Department of Transportation’s
authority to regulate pipelines carrying petroleum or other hazardous
substances in interstate commerce (18 U.S.C. 831-835) applies neither
‘to pipelines located on the United States Outer Continental Shelf or to
storagefgcilitieslocatedonland., . .. )
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The OCS Lands Act (43 U.S.C. 1334(c)), authorizes the Secretary of
the Interior to license pipeline construction on the Quter Continental
Shelf and, in consultation with the Interstate Commerce Commission.
and the Federal Power Commission, to assure that they are operated
without discrimination against any potential shi of oil, gas, or
otherhmmeral prodggtst athgx;ed from the shelf. The OCS Act does
not, however, provide the enforcement of safety requirements. Ac-
cording to the ?thte House Legal Study Groupyit ig,« ther:t%re, ﬁﬁw
certain whether the Department of the Interior or the Department of
Transportation 1s responsible for regulating the safety of pipelines on
the Outer Continental Shelf. The Study Group recommended that
deepwater port leglslatlgq clarify authority to regulate the safety of
pipelines and storage facilities associated with deepwater ports both to
assure that no regulatory vacuum exists and to avoid overlapping
jurisdiction among Federal agencies.

(b): This subsection directs the Secretary of Transportation in
cooperation with the Secretary of the Interior to examine the laws
regulations and methods of resolving jurisdictional conflicts as the;s;
relate to the safety of pipelines on the Quter Continental Shelf, and to
repor:c tto (goilg?@ or} the act:eténs‘zj, including the}al amendment of existing
or enactment of new laws, needed to improve the regulation of nineli
safety on the Outer Continental Shelf. prove @ regplatwn?f Pipeline

SECTION 22. NEGOTIATIONS WITH CANADA AND MEXICO

This section authorizes the President to enter into negotiations with
Canada and Mexico concerning agreements or the conduct of investi-
gations relating to deepwater port development.

SECTION 23. SEVERABILITY

This section makes the remainder of the Act 1 ' in-
validation of any of its provisions. ¢ Mect;ad by the in

SECTION 24. AUTHORIZATION FOR APPBOPRIATIONS

This section authorizes the appropriation of not to exceed $1.000 ‘
for each of three fiscal years ?oglowing the date of ena.ctn:isn’t of’(;%g
Act to be used for administration of its provisions. ° ’

VII. Cosr

In accordance with subsection (a) of section 252 of the Legislati
Ifleox_'ggmzqtlon Act of 1970, the Committees estimate that thglcost“;?
a mnnstermg the Deepwater Port Act of 1974 will not exceed $1,000,«
g}(l)g Egteach of the three fiscal years following the date of enactment of

It should be noted that section 5(h) of the bill directs the S

; I ecr:
to establish b regulation and collect from any applicant for a }ic?;l‘;?
8 1I;on.r.efuncia:, lo a plication fee. In addition, this subsection requireé‘
:d_eensee to annually reimburse the United States and the appropriate
2 J;wgnt coastal States for all reasonable administrative and other
0818 1n excess of the application fee. This includes costs incurred in

- Processing the application, and in monitoring the construction, opera-

tion, maintenance and termination of a

componente. eepwater or any of its
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'«This subséction also enables the Secretary to determine and collect
gnnually from the licensee fair market rental value for the area of the
subsoil and seabed .of the Outer Continental Shelf utilized by: the
deespwater port, including the pipeline right-of-way. An adjacent
coastal State may in accordance with its laws and rights under the
Submerged Lands Act, also charge a fee for lands within its jurisdic~
tion which are utilized by the deegwa.ter port. R
- Furthermore, section 19 of the bill which establishes a Deepwater
Port Liability Fund provides for moneys in the fund to be accumulated
by collection of a 2¢ per barrel fes on oil (or in the case of natural Eas
its metric volume equivalent in ‘a liquefied state) flowing through a
deepwater port. - SR o o g
«‘Costs of administering the fund are paid from moneys in the fund.
Thus, as a consequence of these provisions, administering the Deep-
water Port Liability Fund should result in no additional cost to the

U.S. Government.
" VIH. Tasuvration oF Vores Cist IN ‘COMMITTEE

. Pursuant. to Section 133(b) of the Legislative Reorganization Act

of 1946, as amenged, the following is a tebulation of votes of the Com~ |

mittee during consideration of the Deepwater Port Act of 1974,

The Committee on Commerce voted unaminously to report favor-

ably the Deepwater Port Act of 1974 and by voice vote adopted the
amendment discribed earlier in the report.
: The Comimittes.on Interior and Insular Affairs ordered the Deep-
_water Port Act of 1974 favorably reported to the Senate with three
amendments by unsnimous voice vote taken in open public session:
During the consideration of this bill by the Committee on Public
Works three rollcall votes were taken. Pursuant to Section 133 of the
Legislative Reorganization Act of 1970 and the Rules of the Com-
mittee¢ on Puablic. Works, these votes are announced here. «
Senator Bentsen moved that the Committee on Public Works recom-
mend against the adoption of the amendment proposed by the Com-
mittee on Commerce relative to ownership of deepwater ports by oil
or natural gas companies. The motion carried, 9-3 with Senators
Baker, Bentsen, Burdick, Domenici, Gravel, McClure, Montoya,.
Randolph, and Stafford voting in the affirmative and Senators Biden,
Clark, and Muskie voting in ﬁle negative. o ‘

Senator Bentsen also moved that the Committee on Public Works |

recommend against the adoption of the amendments proposed by the
Committee on Interior and Insular Affairs, which would vest deep-
water port construction licensing authority. in the Secretary of the
Interior, The: motion carried, 11-1, with Senators -Baker%entsen,;

Biden, Burdick, Clark, Domenici, Gravel, Montoya, Muskis, Ran-
dolph, and Stafford voting in the affirmative and Senator McClure

voting in the negative. .

. The bill was ordered reported by the Committee on Public Works
on the motion of Senator Bentsen, 12-0, with Senators Baker, Bentsen,.
Biden;, Burdick, Clark, Domenici, Gravel, - McClure, Montoya,

Muskie, Randolph, and Stafford voting in the affirmative.

1
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- IX. Crmanges 1N Exigring Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, ch’anﬁes in existing law made by the bill, S, 3717,
as reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman): '~

Ovurer CoNTINENTAL SHELF LaNDs Actr (67 Srar, 462)

Sec. 4. Laws Applicable to Outer Continental Shelf -
" (a)(1) The Constitution and laws and civil and political jurisdiction
of the United States are hereby extended to the sgbsoil anii seabed of
the Outer Continental Shelf and to all artificial islands and fixed
structures which may be erected thereon for the purpose of exploring
for, developing, removing, and trensporting resources therefrom, to
the same extent as if the Outer Continental Shelf were an area of
exclusive Federal iunsdiction located within a State: Provided, how-
ever, That mineral leases on the Outer Continental Shelf shall be main-
tained or issued only under the provisions of this Act. o

(2). To the extent that they are applicable and not inéonsistent with
this Act or with other Federal laws and regulations of the Secretary
now in effect or hereafter adopted, the civil and crimingl laws of each
adjacent State (Ea,s of the effective date of this Act], now in effect or
hereafter adopted, aménded, or repealed, are hereby dec}ared’to.ge the-
law of the United States for that portion of the subsoil and seabed of
the Outer Continental Shelf, and artificial islands and fixed structures
erected thereon, which would be within the area of the State if its
boundaries were extended seaward to theé outer mérgin of the Quter.
Continental Shelf, and the President shall determine and publish in
the Federal Register such prbjected lines extendirg segward .and de-
fining each such area. All of such applicable laws shall be administered
and enforced by the appropriate officers and courts of the United
gga‘i?s. State taxation Jaws shall not apply to the Outer Continental

olf. , e

: : X. Execurive COMMUNICATIONS

The reports of and communications ffofn F.éd‘erz‘ii 'é,genéies relevant
to the Deepwater Port Act.of 1974, are set forth below in reverse
chronological order: .- ‘

U.S. DEPARTMENT OF THE INTERIOR,
W I?FHCE gFGTH§ ‘SECRETARY,
o ashington, D,C. temb 4.
Hon. Hexry M. Jackson, g > Deprem }er 17, 1974

Chairman, Commaittee on Interior and Insular irs, U4 y
Washington, D.C." wular. Agais, 8. Senate,
DEar Mg, CHAIRMAN: With respect to deepwater ports legislation
gg{l@mg before the Senate, it is our position that Federal responsi-
ilities relating to the construction of such ports should be carried
out by the Department of the Interior and that the operating aspects
%f such ports should be the responsibility of the Department of
ransportation. , »



This allocation of responsibility is appropriate for several reasons.
Under existing law, the Department of the Interior has extensive
responsibilities relating to offshore energy resources and structures
as well as other resources related to the advisability of constructi
deepwater ports. Interior’s administration of the Quter Continen?ﬁ
Shelf Lands Act and other programs has resulted in development
within Interior of the requisite marine geology, biology and land
management expertise to carrying out the primary role for decisions
concerning ¢onstruction of deepwater ports. This expertise will be a
critical part of the preparation of the -environmental impact -analysis
which is & major part of Federal approval or disapproval of deep-
water ports applications. On the other hand, the %epartment of
Transportation’s current responsibilities equip it to deal with opera-
tional aspects of such ports, including safety, navigational and en-
vironmental regulations. Under arrangements making Interior re-
sponsible for construction matters an%l Transportation responsible
for operating matters, the agency having primary responsibility would
nevertheless coordinate its actions fully with other agencies. Thus,
for example, in reviewing deepwater port construction applications,
Interior would consult the Department of Transportation, particularly
the Coast Guard and Office ofli’ipeline Safety, as well as other agencies.

When the House was working on its deepwater ports bill, the alloca-
tion of Federal agency responsibility was a major issue. It was re-
solved only with great difficulty in accordance with the views we have
outlined above. gf)ncUrrence of the Senate in this resclution would
greatly facilitate passage of deepwater ports legislation. For this
reason and because we believe it is appropriate on the merits, we
urg:nyqur strongest éfforts to see that Wien the Senate passes the bill,
it allocates. Federal agency responsibility in accordance with the
Administration position as we have outlined it. ,

Sincerely yours, T
, CLAUDE S. BRINEGAR, ,

. Secretary of Transportation.

" Roeers C. B. MorToN,
. : o Secretary of the Interior.
y This letter was sent to Senator Magnuson and Senator Randolph
8S0. [RICERRE : .. B . .
' U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE ‘SECRETARY, :
Washington, D.C., August 22, 1974.

Hon. Henry M. Jackson, - ;

Chairman, Committee on Interior and Insular Affairs,

U.S. Senate, Washington, D.C. S

Dear Mr. CuAatrMAN: Since the Senate is expected to vote very

soon on & bill authorizing the construction of deepwater ports, I want
- to émphasize again the importance of enacting deepwater ports

legislation in the 93d Congress. With the experiences of serious fuel

shortages still very fresh in our memories, 1 need not dwell on the

necessity of continuing to focus on solutions to our energy problems.

Deepwater ports will provide a vital link in our energ{ transportation

system. The trans-Alaska pipeline will be on stream by 1977, and at

least for the next few years the country’s dependence on imported oil

will increase. Deepwater ports will provide the safest, most efficient
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and most economical method for transporting oil from- these sources
to the lower 48. In early June the House passed s deepwater ports
bill, H.R. 10701. I urge the Senate to continue to treat this legislation
as one of its high gmoritgnresponsibilities and to enact a bill similar
to H.R. 10701 so that a findl bill can be enacted by both Houses and
signed into law this session. : :

On June 24 we sent the Special Subcommittee on Deepwater Ports
a letter expressing out views on a draft of the bill (copy enclosed).
We reaffirm our position, and we continue to support the amendments
we recommended in that letter. The following is an explanation of
three amendments in particular that we consider crucial to a satis-
factory deepwater ports bill. : SR

FEDERAL AGENCY COORDINATION

The bill would authorize the Secretary of Transportation to issue
licenses for the construction and operation of deepwater ports. How-
ever, the Department of the Interior, as well as the Department of
Transportation, will be deeply involved with deepwater port projects;
and the two agencies’ involvement can be separated into two distinet
stages of each project, construction and operation. Accordingly, we
recommend that the authorization of deepwater ports be divid%ag into
two parts so that the Secretary of the Interior would issue construction
Iﬁ:censes and the Secretary of Transportation would issue operation

censes. .

The Department of the Interior will be chiefly responsible for the
siting and construction of deepwater ports. It has over 20 years
of experience managing development on thé Quter Continental Shelf
under the Outer Continental Shelf Lands Act. Its experience in study-
ing marine, geological and geophysical problems related to the location
and placement of drilling platforms and pipelines and in studying the
secondary growth impacts on adjacent coastal areas qualifies the De-
partmeént as the most appropriate agency to evaluate the environ-
mental effects of a proposed deepwater port. Moreover, the Depart-
menit of the Interior is deeply involved in planning for the production,
distribution and transportation of fuels. In helping to develop the
nation’s energy policies, the Department studies and provides informa-
tion on the nation’s mineral reserves, its production and refinery
capacities, its regional fuel demands and prospects for new discoveries
both domestic and foreign. Planning the location of deepwater ports
13 an integral part of this Department’s energy responsibilities. For
these reasons we urge that the Department of the Interior be author-
1zed to issue licenses to construct deepwater ports. ‘ '

.. We urge that the Department of Transportation be directed to
coordinate the overseeing of deepwater ports once operations have
begun since the Coast Guard will have most of the Federal responsi-
bilitiés ‘during that stage of the projects. It will be responsible for
reglilating navigation, enforcing safety requirements and detecting
and preventin pollution. More specifically, we recommend that the
Secretary of imsfportamon be given the responsibility for issuing
:ﬁemtxon licenses after completion of construction and for controlling

activities conducted under the licenses.
di]E_[.R. 10701, as passed by the House of Representatives, would
vide the licensing responsibilities between the Department of the
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Interior and the Department of Trapsportation and would direct.

them to coordinate the involvement of all other Federal agencies.
We fully endorse the delegation of responsibilities in that bill. Natu-
rally, if the Senate passes a bill with a similar delegation of authority,.
the demands,on, a conference committee would be sifniﬁca.ntly reduced
and the likelihood of enacting & bill this year would be increased. .

_ S8TATE APPROVAL OF LICENSES TO CONSTRUCT DEEPWATER POR’i‘S

" Section 3(1) of the bill would give a State the opportunity to
prevent the construction of a deepwater port if any one o? the following
conditions applied: first, if the facilities would be connected to the
State, second, if the State is located within 15 miles of the proposed
deepwater port, or third, if thereis a. v

‘“substantial risk of serious damage, because of such factors

"ag prevailing winds and currents as determined, in his dis-

[* cretion, by the Administrator of the National Oceanic and

' Atmospheric Administration pursuant to section 9(a)(2) of

.. this Act, to its coastal environment as a result of oil spill

‘incidents that originate from a proposed deepwater' port or

* from a vessel located within a safety zone around such
proposed deepwater port”. ‘ ‘ ‘

We recommend that the third condition, quoted above, be deleted
along with subsection 9(a)(2), an accompanying provision.

The requirement that the Administrator of NOAA, make & deter-
mination of the risk of serious damage from an oil spill due to winds
or currents does not take into consideration the most important factor,
the probability of an oil spill. It is the intent of the deinistration
that the construction, or operation of any deepwater port authorized
by this legislation would be subject ‘to’strict regulations that would
reduce the probability of accidents to a minimim. Even if the legis-
lation directed the Administrator of NOAA to consider “probab,iiliﬁy”
in makin%‘ determinations of risk, it would not serve a worthwhile
purpose. The Administrator would not: be in a osition to-evaluate
“probability” since he would not participate signjill)cantly, in approving
the. plans_and designs or overseeing the operating procedures of a
deepwater port. Assiﬁ'ning him this review and oversight responsi-
bility .woul(f involve the agency in an area where its expertise is limited
and would result in a costly and time-consuming dup‘ﬁcation of work.
During the normal review of any application, we would seek the views
of NOAA and other Federal and State agencies as required by the
National Environmental Policy Act of 1969. If the probability of a
spill and the risks of damage were too great and if they could not be
avoided by stipulations or regulations, the ‘application would be

denied. .

. The first ty 0 cﬁhditions in section 3(1) are intended tb _allow

States an opportunity to prevent construction of & proposed deepwater
port if they are apt to experience significant shoreside impact from a

deepwater port operating off their coasts. The third condition, how- |

ever, would extend this opportunity to States that are some distance

from the proposed facility and that may be affected by a possible oil

spill. The provision is so broad that if it is not deleted, it is question-

able whether any deepwater port will be constructed.
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DREDGING OF HABBORS INSTEAD OF CONSTRUCTING DEEPWATER PORTS
' SubsectionA(d)‘ ﬁbfuld direct the Secrétai‘y;, after an a p]ication vfc'>r
a deepwater port is filed, to.compare the economic, social and environ-
mental effects of the consttuction, expansion, deepening and operation
of a harbor if a State has existing plans for a deep draft channel and

harbor or meets other requirements. :,. P O

We strongly recommend that this subsection be deleted. All avail-
able information: sppporte the conclusion that the construction of
deepwater portsisenvironmentally and economically mare satisfactory
than the construction and maintenance of a deep draft channel and
harbor. Deepwater ports avoid the risks of oil spills due to heavy
tanker traffic within conventional ports, they avoid the environmental
problems associated with dredging and the disposal of sludge, and they
are less expensive to construct and maintain. . G .0 .

The National Environmental Policy Act of 1969 will require that
alternatives to a deegw'a-ter port be evaluated before: a.license -is
issued, in any event. Subsection 4(d) of the bill, on ‘the other hand,.
would require that special consideration be given to developing deep
draft channels and hax})qrs, aless preferable alternative, and it would
encourage port authorities and dredging companies to prepare plans
and exert pressure for constructing them. Moreover, the mandatory
review of these plans would add delays and expenses to the, review of
applications to construct and operate deepwater ports. : :

Again, I emphasize the importance of deepwater port legislation
for improving the distribution of energy resources and minimizing the
impacts of any fuel shortages. ,
. The Office of Management and Budget has advised that there is
no objection to the presentation of this letter from the standpoint of
the. Administration’s program. - ‘ : ; : s
Sincerely yours, = .. L S
‘ o .- (Signed) Roe. MorTow, -

i-1ii, - Seeretary of the Interior. .

. U.S. DEPARTMENT OF THE INTERIOR, '
‘ _ %;‘FI’SEOF 'TEEC', ECRETARY, .
e - .. Wadshington, D.C. .
ICI'I?;_{WARREN, G. M4ianuson, = gt R June 4, 1974? ‘
hgirman, Commitiee on Commerce, . "0 ', -
U.S.’Sénatég_“ M i v
Washington, D.C. e 5
DEar Mr. CHa1RMAN: This responds to your letter of June 7, 1974
requesting the views of this Department. on a draft bill, the “Deep-
water Port Act of 1974.” We will direct our comments to the most
recent draft of the bill dated June 20, 1974.: 2
- We recommend. enactment of the draft bill.if it is amended as
suggested below and in the attachment.s: TR U U IR
_The bill would authorize the Secretary of Transportation: to-issue
hqen_sesvfor the construction' and operation .of deepwater ports.. It
requires each applicant for' 4~ ticense to 'submit & plan: showing his
financial and technical ability to construct and operate a deepwater
port as well as his ability to meet environmental and safety require-
ments. Licenses would be issued only after preparation of environ-

P I PP ¢
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mental impact statements, holding of public hearings, consultation
with other Federal agencies, and approval of adjacent coastal States.
Last year the Administration proposed 8 bill to authorize the’con-
struction of deepwater ports and we continue to support enactment
of legislation that would accomplish this purpose. As you know,
deepwiiter ports would improve our ability td meet the growing demand
for {)etroleum, they would minimize the risk of ‘oil spills and they
would provide a method for transfering oil from tinkers to onshore
facilities at the most economic rate possible. The following are ex-
planations of the most serious problems we have with the draft bill.

FEDERAL AGENCY COORDINATION

The bill ‘would direct the’ Secretdry ‘of Transportation to issue

all licenses for the construction and operation of deepwater ports.
We recommend that the Department of the.Interior be responsible
for the issuance of licenses and the overseeing of activities prior to
operation of a deepwater fport and that the Department of Trans-
portation be responsible for the overseeing of activities once op-
eration has begun. HLR. 10701 as it was passed by the House of
Representatives on June 6, 1974 would coordinate Federal agency
responsibilities as we recommend. - , , e

The evaluation of land and marine impacts of deepwater ports is
similar to the evaluation the Department of the Interior conducts
under the Outer Continental Shelf Lands Act. The Department
has ‘over 20 years of experience studying marine, geological and
geaphysical problems related to the location and placement of drilling
platforms and pipelines on the Outer Continental Shelf. In addition,
the Department is experienced in studying the ifipacts of Outer
Continental Shelf development on adjacent lands within the territorial
United States. The Department of Transportation, on the other hand,
is best suited to oversee activities related to the operation of deep-
water ports because of its administrative jurisdiction over the Coast
Guard and Office of Pipeline Safety.

Since Federal agency coordination is a fundamental part of the bill,
this amendment would simplify the task of a conference committee
should the designation of a conference committee be necessary. We
emphasize that the amendmeént would not pre-empt the responsibilities
or suthorities of any Federal agency. Rather, it would insure that
the administration of the Act is as efficient as possible. Other Federal
agencies would still review applications and oversee activities of
licensees as they are suthorized or directed by law.

. BLIGIBILITY FOR A LICENSE

The second sentence in section 4(f) providas that’ é.ny business
entity which is engaged in the development, production, refining or
marketing of oil or natural gas shall not be sligible for a license.

The sentence would prohibit all oil and gas producers, their affiliates

and apparently all independent oil and pipeline companies from apply-
ing for & license. It would therefore exclude as licensees the segment

b
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of the business community that is most qualified to construct and
operate deepwater ports. As a result, the provision would probably
Testrict the issuance of licenses to State agencies. However, beoause
the State agencies would have to rely on contracts with those ualified
to construct and operate deepwater ports, it is doubtful thet the
provision would accomplish its as arent. purpose. e ‘
Finally, the provision would & éiess the issue of competition in the
petroleum industry only as: it might apply to deepwater ports. We
urge that the provision be deleted and that oil and pipeline companies
be eligible for a license subject, of course, to the antitrust laws and
the common carrier provisions in the bill, ' R
_ STATE APPROVAL OF LICENSES e
- Section 9(a) would give adjacent coastal States 30 days afte
the last public hearing on a proposed license to approve or disz;pproxg
of the application. Failure to notify the Secretary within 30 days
would be conclusively pregumed to-be approval. The section wc:u{d
also require that if an. “adjacent coastal State’ notifies the Secretary
within 190 days after receiving:an application that the application
1s inconsistent with a State environmental program, the Segret
shall impose conditions in the license so that it is consistent wit
the State program. An “adjacent coastal State”.is defined in three
ga.rts as a State that is. directly connected to a deepwater port, a
state that would be located within 15 miles of a deepwater port,. er
? State thxiait W(i)i{lﬂgl bg hseub;;e.ct.eci tofa, i<slubsta,ntia,1 risk of serious damage
rom an oil spill in opinion of the Nation i : -
P bty 0 ° (0 Notonal Qceuic und Atmos
e agree that an “adjacent coastal State”, which we underst
to be a directly affected State, should be gi’ven an opportunity&%g
g;event construction of a deepwater port. We urge, however, that the
ill more clearly define “adjacent coastal States”. For this resson
we recommend deletion of the third part of the definition, subsection
5&‘(1).(0). Delegation by Congress of any Federal agency to designate
adjacent coastal States’” would almost assure a veto of each proposed
deepwater port. The responsible Federal agenecy would be pressured
to_ demggatg all States which may be remotely affected by oil
spill as “adjacent coastal States’” in order to avoid ériticism in the
event of a spill. To avoid the same criticism, officials from States
which would not directly benefit from a' deepwater port and ‘which
were designated as “adjacent coastal States” would be pressured into
dls‘%,;)promg’ the license application. ) R
- We also recommend that the bill specify a deadline before which
an “adjacent coastal State” must express disapproval and that an
disapproval be based on a conflict with a'State environmentsl program..
Accordingly, we recommend :that subsection 9(a)(1): and (2) ibeﬁaﬁ-
vised as set forth in the attachment. Persons would then havé gréater
assurance that their applcations' would be reviewed pi-oxﬁ‘?t v eid
that any disapproval'would be based on sound reasons, = = ini o
I La g R RN ‘.‘»X ;
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LYABILITY OF LICENSBEE

Section 17 provides that licensees would be liable without fault for
all damages ‘up to $100 million for any one incident. Liability would
not extend: to damages caused by vessels. Apparently, the $100 million
liability would be in addition to-ligbility for eleanup ¢osts,. .. . .-

- We do' not - oppose legislation defining the liability of licensees of
deepwater ports.- However, we question' whethen liability for operation
-of deepwater ports, for bperation;of oil taxikers and for developmens of
oil on the Outer Continental Shelf should be addressed on an ad hoc
basis. There is already specialdiability for eil shipped by. tanker from
the Port of Valdez in Alaska, as required by the trans-Alaska pipeline
legislation, the Act of November 16, 1973, P.L. 93-153, 87 Stat. 576.
In addition, Congress is considering special liability provisions in
amendments to the Quter Continental Shelf Lands Act, Without
uniform ligbility fox oil' development -and:transportation facilities on
the ocean, damaged parties ‘mey incur #n''unteasonsble burden in
attempting to identify the sourte of oil apills so thet they may deter-
mine whether they have béen provided for under special liability laws.

We therefore récommend that section 17-be deleted - The Administra-
tion has a study well underway to review the need for comprehensive
liability legislation related to oil spills. - R

We urge the Subcommittee to report promptly & bill with clear and
‘efficient procedures for reviewing applications and with provisions that
'wifll encograge qualifiéd applicants and insure effective environmental
safeguards.:. : i o = o : R R . L
- T%g Office of Management and Budget has advised that there is no
objection to the presentation of this letter from the standpoint of the
Administration’s pregram. - S :

Sincerely yours,

' © . Joun C. WHITAKER, ¢
. Acting Secretary of the Interior.

S ATTACHMENT
o : ! Wt

oy ! . ‘ LA
REVISION OF SUBSECTION 9(A)(1) AND (2)-
: H i i : Y :
.., An application for a license shall include & certification that in the
‘applicant’s best judgment the issuance of the license would be con-
sistent with existing environmental programs or legislative require-
ments of any adjacent coastal State.. The adjacent coastal State
shall notify the Secretary whether the applicant’s.certification complies
with its environmental programs or legislative requirements.  In
case of noncompliance, the adjacent coastsl State shall specify why
_ the certification. does not comply and how it may be amended so
.that it does comply, if compliance is possible. Fajlure to notify the
. Secretary within 90 days after receipt of the, certification from the
gpplic’a.pt, shall be. conclusively presumed to .be compliance. . The
ecretaly may not issue a license until the .adjacent coastal State
has notified him of compliance or until the State has failed to notify
him within 90 days after receipt of the certification.

T
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OFPFICE OF THE SECRETARY OF TRANSPORTATION, ..
Washingt .C., Auy 1974,

g’:’;{' WARIEYEN' G. Maanuson, . g {,m’ D0, dugust 2, 1974,
wman, Committee on. Commer. 8. Ser - '
Washington, D.C. " e US ‘Semw,’ :

Dzar Mr. CuairMan: Reference is ms T Te

. . : , nade to your request
gleWS_ of the Department of Transportation concerging " é(;;agig?

u'll)‘flpmmttee Working Paper N 0. 2 on deepwater ports. o
5 16 Depa,rtmept of Transportation supports the efforts of the

pecial Subcommittee to draft a deepwater ports bill that will be
'(aicceptable to the Administration. We recognize the urgent need for
: e?ipwa,ter ports legislation to meet the growing demands for petroleum
afil_ natural gas in this country; while also recognizing the need for
adequate safeguards to _protect the environment from the risks
mxX)Ived in the construction and operation of deepwater ports.
ot t your request, we have studied the Special Subcommittee’s
atest working paper and have enclosed herewith the Department of
Tr'ia,‘xlllspggiatlonf sNtEechmcal comments on that draft.

e Lice of Management and Budget has advised that, f

standpoint of the Administration’s program, there is no ob’jef:gir(?nﬂtlg

the submission of thi i i i
X ixisczle:allly?f ﬂllS report for the consideration of the Committee.
Rooney E. Evster,

Enclosure General Counsel.

Technical comments on:

SPECIAL SUBCOMMITTEE WORKING PAPER NO. 2 ON DEEPWATER PéRTs
DATED JULY 10, 1974 '

1. Sec. 3, page 4, item 2—Recommend retention of s
c?ncept for proposed deepwater port as presently drafted.a’%lgs iog:
?‘l concept 18 quite valuable for navigational safety purposes. Also
thoca}t;d Wl‘t‘.hm a safety zone” is an easier concept to regulate than
u ekg ase “‘in the process of being moored at, moored at, or disem-
arking from the proposed deepwater port,” the phrase used in item 2,

_which is subject to various interpretations.

2. Sec. 3, page 6, lines 1-7—Su i
Sec. 3, page 6, lines 1 pport concept of removing fr
definition of ““construction” those activities involved in site gvaﬁfa‘ltitg:

-and drafting permit procedures for these activities.

3. Sec. 3, page 7, item 6—Recommend
mindgtio% for the relasons stated therein. approval of staff recom-
« o+ Sec. 3, page 8, line 2—Strike “or any State or groud of States”
Elnce “cltlzgn 0 t‘l}e United States” is deﬁn);d in Sectic%n 3(4) tosig:ti?lsdé
lai:}n)lrl statp a1(1id (fimy agent of a State or group of States’’ the present
stagdi ng; 1s redundant and could be the subject of confusion if left

5. Sec. 3, page 9, line 3—Strike “includes” s ysti

, page k nd substitute th

“means an individual,”. Makes it clear that an individuyal is a “;eivs%l;;i’§

under the Act and also conf i iti
s the Ac deﬁnitiong.o orms the laguage of thls,_(lieﬁmtlon to thgt

It

WL




72

6. Sec. 3; page 9, line 12—Add a new subsection (18) defining

vessel: :
(18) ‘“‘vessel means every description of watercraft or
other artificial contrivance used as 8 means of transportation
on or through the water other than a public vessel. ‘
7. Sec. 4, page 11, item’ S’-—'Sufport increased time limit as more
consistent with the need for careful review and decisionmaking in this
important area. For similar reasons we also support item 15 on page

21 and item 28 on page 31. o
8. Sec. 4, page 11, line 14-—Add, ‘“Research,” after the word

“Protection” and strike the word ‘“Marine” before “Sanctuaries’’ and
add the words ‘“‘of 1972” after the word “Act”. This wording would
correctly identify the Marine Protection, Research, and Sanctuaries
Act of 1972, S o ‘ ' .

9. Sec. 4, page 12, lines 16-18-—Recommend striking entire sub-
section (8) and substituting the following language: '

(8) he has not been informed, within 45 days of the
last public hearing on a proposed license for a designated -
application area, b{\ the Federal Trade Commission or the
Attorney General that issuance would adversely affect com-
petition, restrain trade, further monopolization, or otherwise
maintain a situation in contravention of the antitrust laws;

and
This change would give the Secretary the benefit of the expertise
of the Federal Trade %ommission and the Attorney General in the
antitrust area. ,
10. Sec. 4, page 12, line 20—Change “Section 9” to *“Sectior 8" to
" conform to the numbering in the latest working paper.
11. Sec. 5, page 17, item 10—We support this amendment offered
by Senators Johnston, Jackson, and Metcalf. The suggested language
. would avoid tiixxix;% problems arising from the submission of incom-
plete applications. For the same reason, we also support items 11, 14,
18, and 26. However, for the reasons mentioned in our comment 7,
we recommend increasing the time frame for the ‘Secretary’s action

from 10 days to 21 days. = o o
12. Sec. 5, page 20, lines 2-4—Recommend that an additional pro-

vision be drafted requiring that, once public notice of the application
area has been published, any other person must file with the Secretary
a notice of intent to, file an application within 30 days of such public
notice and then file the application within 60 days thereafter. This
still allows additional applicants a full 90 days, but gives the Secretary
advance notification of additional applications 'so that work on the
_environmental impact statements and notice of hearings required by
the Act can proceed exlpeditiously. T T
13. Sec. 5, page 20, lines 1-10—Recommend redrafting to make it
clear that adgi't}on&lapp]icants must have a completed application
submitted to the Secretary within 90 days. As written, an applicant
‘who submitted an incomplete application near the end of the time
period could argue’ that the Secretary must await his completed
application before continuing the hearing procedure. This 'would
build additional delay into the process and shorten the already brief

period for completing hearings.
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14. Sec. 5, page 22, item 18—A. i
5, —As mentioned i
Is;lll%}i)lt()}gtt ighls ?mendme_nt to the extent it ties an;ntifr(:én I?Isig %5 \}x;'e
tion of the notice of application rather than the filing 0? Eh:

application. Howe .
ment as follows: ver, we strongly recomn.end redrafting this amend.

Providgad,_ however, that all I[lmbl‘ic hearings shall be con-

As presently drafted subsect; i
: ction 5(c) requires the S i
90 days before closmfg an application agaa to furthiiregg%c?tivggg

it is now drafte » would then requi i
s, C 1 uire all hearings to b
zglté];; ;lte}égta}ﬁdgﬁ; pre;;?;iix:g% iﬁi%hap it azouéz_:l beg;*irtu all; iczﬁglggﬁg
well s the fall s e Ng 1n all adjacent coastal States ag
Wlﬁginsthis shopt, + ’mie f;'(;n c;l.‘y hearing in the District of Columbia
- >ec. 5, page 23, lines 1-4~Strike the ph inni
s Sy rase b i
iv;;o}rid ‘ Zezmburse” in line 1 and ending witﬁ the W:I%ng;ngl?t? th’e;
t;imen:‘fh and §ub§t1tqte the foIIoWing; “remit to the Secrefsﬁ* Catl(éllé
o6 I o, 't o el eppieion e f 31
administrative and other cg:]gs f cluding eneonne Secretary for all
: othe , including environn i
In excess of the application fee incurred 1'%1 proce(s),?iglg If}tigla?‘;i;ftgf i
suning and costly litigation over n sible time con-
» A eimbursement of i
other” costs that could be exll))lected, especially fr?)(rinmzlﬂg;:gizgvfpﬁid
e, method of reduci ssi ica.
ﬁ:;}?ﬂ ;I;iothls area would be to authorize the Seé?gzag-(;? s;l;lesgglgg-
cogt A n & standard application fee to cover the administrati o4
> g OSe}()}rogessmg tgg, aig)hcation. Strative
. - 9, page 23, line 4—Add the word “annual’”
zirlords “by” and “payment”. This would provide ga,ltiml;ef%ween the
t;/ %)agmegt of these damages. rame for
.+ D€C. 0, page 23, item 21-—We strongl i
21y support t.
ggnl(fl j:ig:nth?t hSO days would not providz su}%)cienthixgg?ge?egxz
rome sl do , hearings to adequately prepare the record, fo d
e Whatege&;;%?s’ tot tl;e Eecretary, and make a meaningf’ul rgfaért’v
c1 i :
tecilénigal material.pa € to be a voluminous amount of unportant and
- Dec. 6, page 26, line 18—Strike the
. » waords
zﬁgzgggef;w&agﬁeggtgnd lgeoltogmgi conditions”’. T%;lils vl?ﬁgl?;;égg
1tional potential danger to a d
19. Sec. 7, page 29, item 24 W ] Dort tarer port.

— trongly su t thi
recommended 4 i S rtmens ), SUppor s emendment
{hoom by the Justice Department for the reasons contained

20. Sec. 8, page 30, line 7—Bef.
tozgonéormlgo the number of th?s(g:czili)%word “Upon” place a “(1)”
- ec. 10, page 32, line 5~—Change “SEC. 10" ¢
to2%onsfggmg to presggt .?umberin%'vigg the pro;;olsgd tlfilfead SEC. 9
. - 9y Page 52, item 31-—We support thi .
mended by the ustice D ! o mendment recom-
oten o 0 epartment for tge reasons contained therein.
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23. Sec. 9, page 33, lines 7-15—Recommend specific language be
included as part of this subsection to insure that a safety zone can
be established during the construction of a deepwater port. In this
ﬁspect, we refer you to Sec. 203(e) of H.R. 10701 as passed by the

ouse.

24. Sec. 10, page 34, line 18—Add the phrase ‘“construction and”
before the word ‘“‘operation’ to ensure that the Secretary is authorized
to immediately suspend construction in order to protect public health,
safety, or the environment.

25. Sec. 10, page 35, line 7—Recommend adding a new subsection
granting the Secretary, or his designee, the power to preserve and
enforce orders during proceedings brought under this Section; to
issue subpoenas for, to administer oaths to, and to compel the at-
tendance and testimony of witnesses, or the production of books,
papers, documents, and other evidence, or the taking of depositions
before any designated individual competent to administer oaths, and
to examine witnesses. Without these powers, hearings held under this
section would not comply with due process and a de novo hearing could
be obtained in the District Courts. It is also recommended that the
District Courts be given jurisdiction to enforce, through their con-
tempt power, failures to comply with lawful orders or process of the
Secretary. Similar provisions will be required for the hearings con-
ducted pursuant to Section 5(f) and it might be best to draft an
entirely new section that would be applicable in both hearings.

26. Sec. 11, page 35, line 18—Strike the phrase “and a written
notice of inspection authority”. As written this subsection would limit
the existing authority granted to Coast Guard personnel by 14 USC
89: The recommmended deletion would insure that upon presentation of
identification Coast Guard personnel would be authorized to perform
their duties in accordance with 14 USC 89.

27. Sec. 13, page 37, line 20—After the word “rule’’ add ¢, order,”
to provide remedies for violations of orders issued pursuant to Sec-
tion 10(b) of this Act.

28. Sec. 13, subsection (b), pages 38-39—Recommend that strong
consideration be given to utilizing civil penalty assessment procedures
similar to those found in section 311(b)(6) of the Federal Water
Pollution Control Act, allowing a trial de novo at the initial collection
stage in the District Courts. However, if the present draft is retained,
authority must be granted to the Secretary to issue lawful orders and
process to carry out the provisions of subsection (b), as set forth in
comment 25.

29. Sec. 13, page 38, line 5—After the word “regulation’” add ‘“‘or
order issued’” for the reason stated in recommendation 27.

30. Sec. 13, page 39, line 11-—Before the word “found” add the
phrase *, and only if,” to clarify that the findings of the Secretary are
to be reviewed for substantial evidence only.

31. Sec. 14, page 40, lines 14-17—Strike everything within the
parenthesis as being redundant since it is included in the definition of

“person”. Retention of this parenthetical phrase could be the subject
of confusion.

32. Sec. 14, page 41, line 13—Add “‘or” after the word “violator”.
'(I‘élis would clarify the relationship between subparagraphs (A) and

). ’ ’ .

\'—“
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33. Sec. 14 i i
5 oo 14, page 42, line 9-—Add the phrase “including th 1
%It;;ﬁ;” E):tnwieré gpa(lityi’ arild ”whelﬂsver” to make itgcleergilttlig
Ol delined elsewhere in the act, ¢ i !
Cog_id I‘Secover its litigation costs. e that the United States
. 9% 3ec. 16, page 43—We are concerned i
liability and spegial' fund provisions in 1 cont oy fonring number of

as a result of an oil spill. We, therefore, sy i
. . N . ’ ? t
degg]og cor;;prehenswe oil spill liability legislgg(gn presant efforts to
- Dec. 17, page 47, item 45— We support thie it the re
cogganéed Hi 7t;he Justice Department’ssugg)lgllﬁlgllts tem for the reasons
- o8¢, L7, page 48, line 3—We recommend that th f
> , - : e t
extending the boundary be specified to avoid litigation on ﬁ?sl;)(?inf

dir3e7cti§n. VIV; have zg ;l)reference for either method.
(. ec, 17, page 48, line 8—Strongly recommend addin y
section (c) after line 8 to list specific maritime sbatutesgtﬁsﬁ;e‘gvsgf)c{

Appeal.
39. Sec. 17, page 49, item 50—We also i \
, Pag , support this am -
pozgd lS)y the 1Q)Tustlce Department for the reaI;Ic))ns stated tl?gr(ilifnt pro
0. Sc.—— age 50, item 52—We do not support adoption of this
proposed . amendment since the Secretary currently has statutory

authori i i
pipel(i)rllilets).r to perform all the functions delineated for both oil and gas

- —

Unitep STATESW DEI?ARTMENT OF JUSTICE,
Hon. Wannsy G. Maaxusox, ashmgton,'D.O., June 26, 1974.

Chairman, Committee on Com, ‘
US. Sena’te, erets
Washington, D.C.

Dzar Mr. Cratrvan: This is i '
. : 18 1n response to your request f -
énez]rﬂulsleoxllgthleggﬁ)p‘(‘)%ed bill 1[Specm] Subcommitte}é Work(ilngSPagng(l)\?;
, e 18, » 10 regulate commerce, promote effici in trans-
Fo(;rtt%ltéol%c aa;;lilgn protectt tl?_a environment, by establishilg1 cgrf)léetéii'l:s
fo » construction, and opération of deepwat, i
1ties off the coast of the United Stat d for Birposcan® el
This bill would esteblish for despuater perc LoL PIPOSes.”
) 5 eepwater ports constructed in the ad
jacent seas a comprehensive legal system f iviti bric.
tures. The bill authorizes the De A in which the Coa e Struc-
! I partment in which the Coast is
operating to license the construction and operation of deeogvsvag}"1 ?)I;)%tl:
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beyond our territorial sea on the continental shelf of the United
States and generally extends the laws of the United States to those
orts.

Seotion 19 of the bill also extends to the deepwater ports, as federal
law, the civil and criminal laws of the adjacent state, where such laws
are applicable and not inconsistent with the Act or with other existing
or future federal laws and regulations. However, section 19 fails to
provide a specific grant of jurisdiction to the federal courts to entertain
actions based upon such laws, whether federal or assimilated state laws.
The -only specific grant of jurisdiction to the federal courts found in
the bill Telates to citizen actions under section 15. Although the bill
provides for resort to the federal courts for “Judicial Review” under
section 16 and “Remedies” under section 14, even those sections do not
specifically grant the courts jurisdiction over those matters. Notably,
a general grant of jurisdiction was specifically provided in similar
legislation involving activities on structures erected on the seabed
under the Outer Continental Shelf Lands Act, 43 U.S.C. 1333. We
believe that such a grant of jurisdiction is necessary and desirable.

In extending under section 19(b), the civil and criminal law, as

federal law, of the nearest adjacent state to activities on deepwater
ports in the adjacent seas, the bill creates a regime for these structures
similar to the regime created for structures employed in the exploration
and exploitation of the natural resources of the outer continental shelf.
(Outer Continental Shelf Lands Act, 43 U.8.C. 1332.) However, the
formulation adopted in the bill does not entirely eliminate the possi-
bility that a different system of law will apply to structures under the
Act and the bill located in the same general area. Thus, while the bill
makes present state law applicable as federal law, the Outer Con-
tinental Shelf Lands Act makes state law as of 1953 applicable.
Notably, Congress extended state law as of 1953, rather than “present’”
state law, in the Outer Continental Shelf Lands Act only because it
was uncertain whether an extension of “present’ state law was
constitutional. However, that uncertainty has been resolved by the
Supreme Court when it upheld the Assimilative Crimes Act of 1948
(18 U.S.C. 13). United States v. Sharpnack, 355 U.S. 286. 1t would be
desirable from an enforcement point of view that the same law apply
to activities to structures located in the same %eneral area whether
erected pursuant to the Outer Continental Shelf Lands Act or the
proposeg deepwater port bill.

Section 17 establishes liability on the part of the licensee and its
affiliates for damages in connection with or resulting from the dis-
charge of oil or natural gas from & deepwater port licensed under the
Act, specifieally preserving the rights of the states to impose additional
more stringent liability standards. As previously noted, section 19
cxtends state law, as federal law, to activities on the deepwater port.
Thus, licensees of a deepwater port may be sued for a variety of causes
under the bill arising from the construction and operation of the deep-
water port. However, under the bill, states may be licensees. Unless a
state waives its immunity under the 1 1th Amendment to the Constitu-
tion, it may not be sued in the federal courts for causes of action by

citizens of another state or by citizens or subjects of any foreign state 4

either under section 17 or pursuant to the general extension of state
and federal law under section 19. Moreover, the state may not be sued

on these causes of action even by its own citizens unless the state has 1
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bebn Heemed to waive its sovereign immunity. If ‘thi i
Y N . t
m%dtf;l, :,he bill gshoulc%_ be amen%ned to progide thls;lt? :e:ggejsalsm;
piition to receiving a license waives immunit; isi
out of construction axgld opera,ti(,m of the deepwatjéra;oi%.causes aneng
" We have the following additional comments.
- Section 4 prohibits any person from constructing or operating a
deepwater port except in accordance with a license issued under %he
bill. A “deepwater port” is earlier defined to include either a fixed or
floating structure which is affixed to the continéntal shel. Assumin,
a structure must be affixed to the continental shelf to come withi%
the purview of the bill, we note that although the jurisdiction proposed
would be justified under articles proposed by the United States for
consideration at the United Nations Law of the Sea Conference now
under way, such jurisdiction is inconsistent with present rules of
mtirna,tlonal law as understood and practiced by the United States
N s presently written; subsection 8(a) suggests that the licensee of a
eepwater port shall be deemed & common carrier only for purposes of
regulation by the Interstate Commerce Commission. Unless ﬁ is the
intention of Congress to limit the responsibilities of the licensee as a
common carrier orily to that Act, we suggest that the words ‘as defined
ivnﬁf'gg I{};Eﬁrﬁi&te Commercc; Act, la,s amended”’ be substituted for the
‘the oses of re i e
Qogl?éission” e ;lrfe% ses of z;gplz ;{1;1%?‘ by the Interstate Cemmerce
' Under section 9, the Governor or appro riate state official may, i
effgct-, veto a deepwater port project for agly reason. Thus al‘t}:?grﬁglﬁ
subsection 9(2)(2) Apmw‘des‘tha,t no license shall be issued ﬁnless it is
consistent with state land and water use programs, subsection 9(a)(1)
-apparently permits the Governor to disapprove without regard to (
gqxi§1§§enf;y with state land and water usé programs. If it is intended
59‘ limit the power of the adjacent coastal states, of which there may
& more than one, to veto a ‘proposed license on the ground of incon-~
s;lst-qncy vmh state land ‘m}d water use progrims, subsection 9(a)(1)
2631%13 e%e gmillllciei t’&p ~r§2;3® that intention. This problem would be
’ 1 . . N vt . N N Voimr
Tnterfor in o dbe oemendmpnt propdséd by e Depagbaient. of the
Subsection 10() provides authority for the Secretars’to prescribe
rules and Tegulations with respect to‘the operation of g&"dﬁiﬁi@?ﬁﬁ
PO}‘%@?}Q‘ subsection 10(d) provides'the Seéretary with' suthority to
establish a zone around a déepwater port to prevent anything from
ngﬁ_i;nng‘mtﬁlp&that zone which threatens the safé operation of the
port.’ We note that the Secretary’s ‘authority in neither instance
gxttepggs to'the constriction of a deepwater port. Unléss Congress
2?1’9,’5'5' s%g%cié?ﬁt"'g%e Secretary’s authgf,t{ifin‘this‘ reéspect, we suggest
of‘gdéhja,iﬁtirt‘ﬁ 510 (a) and (d) be a,mén ed to coye’ijthe‘b construction
Sectiofy 17° establishes’ a ‘systétii of strict lLiability for pollution

- damaye tésuliing from the opération of a deegwa,ter port, except where

the damiage has resulted ‘from a discharge of oil or gas from a ve

é&}}tlioug% compensation for s‘t}c}_rdama,ge is limitedg to f$(1)gr(li) 300‘6??)%6(}"
i etﬁ%)i ; gyof the }ipensee is limited to $14,000,000 with = Deepwater
15.Or 0 gﬂiblablhty Fund ‘to be liable for the remainder. The sec-
t:)o;; é)nmwmgs”fl?f at all damaged parties may recover “without regard
o oxpursiy: Simags io s, sracar by s of it
sistence or economic purposes.’’ o by any damaged party for sub-
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~ The question -of what constitutes an injury is distinct from the
question of whether or under what circumstances a person may
recover for such an injury. Although it is clear from section 17 that it
is the intention of Congress to redefine the circumstances under which
a person may recover for any, injury, i.e., eliminating the necessity
of establishing negligence, it is not_clear whether Congress is also
attempting to redefine what is an injury for which a person may
recover. In this respect, we find the language “without regard to
ownership”’ and"‘re{ied by any damaged party for subsistence or
economic purposes,” confusing and possibly opening the door to
claims not viewed as justified under existing law or intended by the
Congress. If it is the intention of Congress to leave the law regarding
what constitutes an injury—rather than liability for such injury—
where it is today, we suggest that the lagt two words in line 18 and all
of lines 19 through 21 on page 30 be deleted.

" Section 17 excludes damages resulting from a discharge of oil or gas
by vessels. Damages occurring beyond the territorial sea, except for
costs relating to preventative action, are not now recoverable under
any federal system of strict liability. Thus, the Federal Water Pollu-
tion Control Act establishes liability only to.the Federal Government
for cleanup costs in the territorial sea and the contiguous zone.
Senate bill 841, a bill to implement the International Convention on
Civil Liability for Oil Pellution Damage and the International Con-
vention on the Establishment of an International Fund for Oil Pollu-
tion Damage, establishes liability to individuals, private and public,
only for pollution damage, including cleanup costs in the territorial
sea, and for costs of preventin such pollution to the territory, which
threatens from the seas be ong. :

Thus, under the terms of this bill, individuals, including the Govern-
ment, could not recover for pollution damages to property outside of
the territorial sea resulting from discharges from vessels using the
proposed facilities, except under existing law. Moreover, it is question-
able whether the protection of the Conventions and the implementing
legislation will extend to damage caused even within the deepwater

ort facility itself by discharge of oil or gas from vessels, since the
nited States apparently does not claim that area is territory.

Section 19 suggests that general international law, rather than inter-
national law as understood and practiced by the United States, super-
sedes the Constitution and laws of the United States. In our view, this
is not correct. The Federal Government may choose to construe in-
ternational law differently than international tribunals or other
nations. However, as presently worded, section 19(a) could be con-
strued to permit a defendant in our courts to contest federal regula-
tions, lawful under our Constitution and laws, on the ground that the
regulations are not consistent with general international law. If Con-
gress seeks to avoid such a situation, the phrase ‘“to the extent con-
cistent with international law’’, in subsection 19(a), should be deleted..

Finally, section 19(b) provides that a deepwater port licensed under

this Act shall be deemed to be within the territori juriédicﬁion- of the

nearest adjacent coastal state. Since the rights and jurisdiction of the

nearest adjacent coastal state with regard to such ports are specifically
defined elsewhere in the bill, language providing that the port shall be
deemed to be within the territorial jurisdiction of the nearest coastal
state raises a serious question as to the relationship of state-federal
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nghtgi:ihta:nd jurisdiction over deepwater ports. If Congress by this
Poomision intends to create rights and jurisdiction for the nearest
ﬁdsohenq coastal state greater than those specifically defined elsewhere
1tthe bill, we suggest that such rights and jurisdiction also be specif-
lcaﬁl}y dﬁaﬁned to avoid extended litigation.
. Finally, we have a number of difficulties with the definiti
n .se.cmorg 3. The dei(iinglilqn of “control” in subsection (é)l(ijél,siﬁ)%ltllg
opinion, too vague a de ition upon which t i
o&;ghté %nder gue & d p ch to base the grant or denial
he definition of “construction’ in subsection (8) is ci i
) “cor : 18 circular in ¢
it defines construction, in part, as ‘“‘all other activities incidentalnzo %ﬁ:
construction or reconstruction’ of a deepwater port. We would suggest
substituting the words ‘building, repairing or expanding” for ‘b‘gon-
Str’il‘fltlo(il f(i)r reconstruction” in line 5, page 5.
e definition of “marine environment’’ in subsectio
envl n (11
construed to exclude the territorial sea. Marine environmgnt) iglc&llgdgg
the coastal waters of a state, the contiguous zone and the high seas. In
O}llll‘ view, coastal waters of a state do not, strictly speaking, include
% e waters of the territorial sea. Those waters technically belong to the
fmted States. The states have been granted the use and management
311 3(Ialft}s11;bsmgrged ]gnﬁls and natural resources of the territorial sea
seaiv}tself. | ubmerged Lands Act, 43 U.S.C. 1301, but not, the territorial
oreover, in the event the United States extends its territori
) . . . - lt
beyond-the present 3-mile limit, the territorial waters betweeno g?:lislzz
and the new limit will not automatically be subject to any right or
]V:(f:‘?idl(‘:‘tzon .(%f t_h? coast?l itattejs. For these reasons, we suggest that the
vords ‘‘territorial sea of the United S " be i
lm’tla‘sh;” xgline iy o of tates,”’ be inserted after ‘‘shore-
e Office of Management and Budget has advised th i
The Yen : t there is no
objection to the submission of this report “standpoi
intraionts rogram. port from the standpoint of the
Sincerely,
W. VINCENT RAKESTRAW,
Assistant Attorney General.

INTERSTATE COMMERCE COMMISSION,
OrrFicE OF THE CHATHMAN,

Hon. WARREN G. MAGNUSON, Washington, D.C., June 25, 1974.

Chairman, Committe C
U8, Somse, wttee on Commerce,
Washington, D.C.

Dear CrairmMaN Magnuson: This replies to
co%ﬁents Oil t_h(la It{roposed Deepwater Pgrt Act 371'0111572(1%8‘; for our
he new legislation represents a redraft of S. 1751. L
Chairman Stafford testified on S. 1751 before the Specia.?s}oglcttosl:g:
committee. A copy of that testimony is enclosed. At that time, he
stated that there was a strong inference that the Interstate Com-
merce Commission would have jurisdiction over pipelines. connectin
with the deepwater port facilities. The suggestion was made that if
the inference was correct, then Congress should amend the bill so as to
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‘The definition of natural gas proposed in. the-Deepwater Port Act is
“patural gas, liquefied natural gas, artificial or synthetic, gas, or any
mixture thereof or derivative therefrom” (section 3(11)). This defini-
tion would be much broader than the definition in section.2(5) of the
Natural,Gas Act which provides.that, ‘ “Natural Gas’ means either
natural gas unmixed, or any mixture of natural or artificial gas.”’.The
Commission has held that synthetic gas processed from naphtha
feedstocks is not natural gas within the N atural Gas Act (Opinion No.
637, Alganguin SNG, Ine., et al., DocketNo. CP72-35, et al., 48 FPC
1216, December 7, 1972). The Commission, has slso .held that. coal

asification- plants : produce artificis] - gas. within. the section 2(5)
Jefinition. which. consequently, is. not: subject . to, FPC, jurisdiction
when unmixed with natural gas. (Opinion No. 663, El Paso Natural
Gas Co. et al., Docket No. CP73-131 et al., 49 FPC ——;September 4,
1973). If the proposed bill’s definition were adopted, the Commission
would be forced to regulate SNG as it moved through the deepwater
port storage facility and associated pipelines to the shore but a regula-
tory gap would exist from the time gas arrived onshore until it was
mixed with natural gas moving in interstate commerce. To prevent
such complications, we suggest -thé substitution of the Natural Gas
Act definition for section 3(11) of the proposed bill.

Section 8(b)’ of the bill provides: that a licensé shiall adeept, convey,
transport, or purchase without discrimination all oi} and natural gas
delivered to the deepwater port. If the Secretary believes the licensee
is not in compliance with the common . carrier provision he shall
commence an appropriate proceeding before the ICC or FPC or
request the Attorney Genera}Y to take appropriate steps to enforce the
requirement. o o ‘

he application for license filed with the Secretary shall constitute
an application for all Federal authorizations ‘required for construction
and operation of the pott. The Secretary shall forward the application
to all Federal agencies having or sharing jurisdiction over the project,
for comment, review or other action required by law.-Hearings eld
on a license are to be consolidated wherever practicable with hearings
held by other agencies. Public hearings are to be concluded within 180
days after the filing of an application for license and the Secretary’s
final decision is due within 90 days of the last public hearing. Within
30 days of the end of hearings, the affected agencies’ comments, Te-
views, recommendations or other action required by law must be
transmitted to the Secretary. - . A

The bill requires the preparation of a single detailed environmental
impact statement evaluating all activities associated with each deep-
water port license application. The Commission believes that there
would be even more value in requiring the preparation of a single,
categorical type of environmental evaluation ealing with a reasonable
projection of all deepwater ports needed. A single program statement
may be more appropriate here by providing for a “more exhaustive
consideration of the effects and alternatives than would be practicable
in a statement on an individual action.” Scientists’ Institute for Pubdlic
Information, Ine. v. A.E.C., 481 F. 2d 1079, 1087 (D.C. Cir. 1973).
Since more than one deepwater port will probably be constructed, the
better locations will be more clearly shown by a categorical approach.
Such & statement would not preclude subsequent initiatives in select-
ing sites other than those initially studied, but would provide a better
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framework - for individual site decisions. This approach has the
‘advantages :of focusing attention on the broader national energy
‘environment system and putting individual site specific decisions into
proper. national perspective—assuring both better energy system
development and better national environmental management.

.. A major advantage of deepwater ports would result from the use
of supertankers for the transportation of oil and LNG. The United
States is unable to provide port facilities for ships of supertanker size
and deepwater ports would provide such facilities. Without constraint
on the size of LNG ships serving the United States, ultimate gas con-
sumers will' have the opportunity to benefit fully from whatever
economies of scale there may be in the design of new LNG ships of
supertanker size. In-the :case of supertankers for oil, figures of the
Interior Department show ' that transportation economics clearly
favor larger ships. Crew costs remain virtually unchanged between a
100,000 and 400,000 ton tariker, and other operating expenses do not
increase in preportion to the increased capsacity. ‘ ‘

The Commission wotld favor theenactment of the Deepwater Port
Act with our suggésted amendments. -

The Offies of Management and Budget advises that the Adminis-
tration continues to favor the enactment of the House-passed Deep-
water Port legislation and, to the extent that the present bill departs
significantly from that legislation, the Administration is unable to
support 1t. - G P .

» FEppral Power CoMMISSION,
Co JOHNLVN . Nassikas, Chairman.
G i "—-,—'-,FQ . : b

‘GENERAL CoUNBEL OF THE Dﬁ:;Az'rMENT %F COMMERCE,
R . Washington, D.C., Oct. .
Hon. WaRrEN G. MaGNUSON, giom, D.C., Oct. 29, 1978
Chairman, Committee on, Commerce, . o
U.S. Senate, Washington, D.C.. """

.Dgar MR. Caarrman: This mm,repl to your request for the vi
of this Department with respect to S. '1}7’51,):; bi]l———q or Hhe viows

To amend the Quter Continental Shelf Lands Act and
- to authorize the Secretary of the Interior to regulate the
construction and operation of deépwater port facilities.

S. 1751 would establish authority in the Department of the Interior
for licensing the copstruction and operation of deepwater port facili-
ties. Under the provisions of S. 1751, licenses would be issued to any
U.S. citizen, domestic corporation or State or local government after
the Secretary of the Interior determines that the applicant is finan-
cially responsible and has demonstrated an ability and willingness to
comply with all applicable laws, regulations and conditions; the con-
struction and operation of proposed deepwater port facilities will not
unreasonably interfere with international navigation or other reason-
able uses of the high seas; and the facility will minimize or prevent
any adverse significant environmental effects. Prior to issuing any
license, the Secretary is required to consult with the governors of
adjacent coastal States to ensure that the facility and its directly re-
lated land based activities would be consistent with the States’ land
use planning programs.
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The basic suthority of Congress to regulate the construction,
ownership and operation of offshore ports appears to be founded upon
the powers given by the Constitution to regulate foreign and domestic
commerce. The extensive power given to Congress with respect to
economic regulation of commerce is nevertheless subject to the limi-
tations of the due process requirements of the Fifth Amendment.
U.S. v. Carolene Products Co., 304 U.S. 144 (1937) ; Morgan v. Virginia,
328 U.S. 373 (1928) ; Galvan v. Press, 347 U.S. 522 (1954). Some earlier
cases had indicated that because the Fifth Amendment contains no
equivalent to the equal protection clause of the Fourteenth Amend-
ment, which is applicable by its terms only to state action, the Fifth
Amendment afforded no guarantee against discriminatory legislation
by Congress. :

Detroit Bank v. U.S.,317 U.S. 329 (1943) ; Helvering v. Lerner’s Stores
Corp., 314 U.S. 463 (1941). It is now well settled, however, that
although “due process of law” and “equal protection of the laws”
are not interchangeable phrases, both stem from the same American
ideal of fairness, and therefore an unjustifiable discrimination may
amount to & violation of due process. Bolling v. Sharpe, 347 U.S 497
(1954) ; Schneider v. Rusk, 377 U 8. 163 (1964); Richardson v. Belcher,
404 U.S. 78(1971). Tt is also undisputed that corporations are en-
titled to the equal protection and substantive due process rotections
of the Fifth and Fourteenth Amendments. Sinking Fund Cases, 99
U.S. 700 (1879); Smyth v. Ames, 169 U.8. 466 (1898); Ligget Co. v.
Baldridge, 278 U.S. 105 (1928); Grosjean v. American Press Co., 297
U.S. 244 (1936). Thus, a statute singling out certain businesses for
special classification and regulation 1s subject both to the tests of
equal protection of the laws and to prohibitions against deprivation
of liberty or property without due process of law.

In applying the Constitutional tests of due process and equal
protection to particular legislative enactments, the courts have
developed a threefold test: (a) the legislative objective of the statute
must promote a legitimate governmental interest; (b) there must be a
reasonable relationship between the particular classification contained
in the statute and the legislative objective; and (c) the means chosen
to accomplish the legislative objective must be necessary and ap-
propriate to achieving the desired end.

With respect to legislative objective, the courts have held that the
statute must promote a legitimate governmental interest. Although
the motives of Congress in enacting a particular statute may not %e
judicially questioned, Flemming v. Nestor, 363 U.S. 603 (1960) ; Bulluck
v. Washington, 468 ¥. 2d 1096 (D.C. App. 1972), it has been held that

the statute must be rationally related to a legitimate governmental
interest and that Congress cannot ban an article from interstate
commerce solely to favor itg competitors or to aid another industry,
nor may a congressional desire to harm 4 politically unpopular group
constitute a legitimate governmental interest. Carolene Products Co.
v. U.S., 323 US. 18 (1944); U.S. Dept. of Agriculture v. Moreno,
413 U.S. 528 (1973). It has also been held that a mere fanciful conjec-
ture of evils to be prevented will not support an otherwise discimina-
tory act. Hartford Steam Boiler Inspection & Ins. Co. v. Harrison,
301 U.S. 450 (1937). The objective of the legislation need not be
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made explicit in the statute, however, but may be determined from
its legislative history or inferred from the facts surrounding its enact-
nent. Loeal Union No. 300 v. MeCulloch, 428 F. 2d 396 (5th Cir, 1970).
.-Once the legislative purpose of a particular statute has been deter-
rgined, the classification. contained in the statute must be found to
bear a reasonable relationship to the objective sought. A statute based
merely upon an ‘‘invidious ‘discrimination’ will not be upheld. The
factithat the classification contained in the statute is imperfect in that
it does not include all persons who should logically fall within its
terms, or that it operates to the detriment of a particular group, will
not necessarily form a basis for invalidation of the statute. However
3 classification which is essentially arbitrary and unjustifiable or which
¢ }?gs; gzg t};.r?mote a flegltlmgte governmental interest will invalidate
hThe final requirement recognized by the courts for a statute to meet
the due process and equal protection requirements is that the means
chosen to achieve the legislative objective must be necessary and
appropriate to the end sought. It has been held that the guarantee of
due process may be infringed where the means chosen by Congress to
effectuate a public interest are unnecessary or inappropriate to the
proposed end, or unreasonably harsh or oppressive when viewed in
the light of the expected benefit, or arbitrarily ignore recognized rights
}ga, rfy?é];)s}’r Z?r ;:ocxyxve%rg Glnélgidual property. Helvering v. City Bank
rust Co. .S, ; 3F
859 (N.D. Cal. 1969), 85 (1935) ; Beltran v. Cohen, 303 E. Supp.
_In applying the tests discussed above, the courts have recognized a
difference between economic or social legislation and 1egislationoinvolv—
ing personal liberties. In the area of economic and social legislation,

~ the courts have generally allowed the Congress or state legislatures

wide latitude, and only when classifications contained in a st
affect or approach fundamental personal rights do the courts refﬁgg
that a “compelling state interest’” be sought in support of the legisla-
tion. Miller v. Laird, 349 F. Supp. 1034 (D.D.(g. 1972). Where no
personal interests are involved, the courts have nevertheless required
as & minimal test that the legislation bear some rational relationship
to a legitimate governmental purpose. Weber v. Aetna Cas. Sur. Co.
928 CL. 1400 (1072); U.S. v. Thoreson, 428 F. 2d 654 (9th Cir. 1970) ;
. rdson . . V ’
10%3}1(1972)- , upp. 5838 (D. Conn. 1972), afi’d 409 U.S.
Vhen the concepts discussed above are applied to the propose

Commerce Committee amendment prohibitingpopil companies gndpthei(xi’
affiliates from engaging in the ownership and effective construction and
operation of offshore oil ports, it appears that the terms of the amend-
ment are constitutionally defective. We do not concur that a prohibi-
tion against oil companies operating in this area serves any legitimate
governmental interest. There has been no factual information presented
to justify the enactment of such prohibitory legislation.

Even if some justification for the statute could be set forward, such
as the enhancement of competition or protection of the environment
the absolute prohibition against the involvement of oil companies in
offshore oil ports does not bear a reasonable relationship to the achieve-
ment of such goals. There is no showing that oil companies and their
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affiliates are more likely than others to cause environmental damage
in operating’such facilisies. On-the contrary, because of their knowl-
edge and experience in the area, there is every reason to conclude that
oil companies are best qualified to safely operate such ports. Qil com-
panies have built and operated them for several years in nearly every
major oil producing and oil consuming nation. There is no legitimate
reason to preclude oil companies from building and operating them in
the United States as well. The exclusion of all oil companies and their
affiliates” from this important area would not only fail to enhance
competition in the oil industry, but would most likely impair competi-
tion and result in additional costs to the consumer.
Constitutional questions aside, it would still appear that both the
rotection of the environment and enhancement of competition can
e adequately achieved through other regulatory devices.

(4) LicENsing PrIoRITIES

Section 5(i) (2) of the bill as reported provides that the Secretary, in
deciding between competin aple)ications for a deepwater port license,
shall grant first priority to States or their affiliates, seconcf priority to
private concerns not affiliated with the oil and gas industries, and
third priority to industry applicants. This provision is subject to the
same constitutional objections raised to the Commerce Committee
proposal. .

Although the method used is not an absolute exclusionary provision,it
is still questionable whether the classification is reasonable and bears a
reasonable relationship to a legitimate governmental interest. In our
opinion no arguments have been advanced to effectively support the
discrimination against oil companies and in favor of state entities and
other non-oil interests.

In summary, those portions of the Deepwater Port Act of 1974
which discriminate against oil companies and their affiliates in the
granting of licenses to own and operate offshore oil ports are con-
stitutionally objectionable and contrary to the national interest. We
believe that those provisions should be eliminated from the bill.

PavL Fanniw.
Cuirrorp P. HANSEN.
James A. McCLURE.
Dewey F. BarTLETT.

ADDITIONAL VIEWS OF MR. McCLURE

During the Senate’s debate on this bill, I shall off
g > ) er an amendm
to delete Section 5(i) (2). That is the po’rtion of the legislation tﬁgg
;giz:ttfcgn}s);on{gyfor umdtlsn of governldment in the receipt of deepwater
s. MY amendment would gi icati
ste:z[t%s,lioffem.ng preference to no one. give each application an equal
elieve 1t would be unwise to give any government
> WO give al agenc
sg;tomatlc priority over tax-paying industry in this leg'isla{ioi:ﬁ
overnments already have access to tax-free onding. They already
can use tax monies in port development. And this bill gives any ad-
;a::ient state a veto over applications it opposes (e.g., one from private
ﬁll' ustry). To place another hurdle before private development with
1S }_)lrlorlty scheme, I believe, would discourage any assurance that
WeTvl‘? 1 have development of the best possible application.
?hfommmtee on Qommercq, I recognize, intends to offer an
a.;:ne? ent that maintains the priority concept, but bars the granting
i) ba Iimensp to anyone or any company associated with the oil industry.
L elieve it is both foolish and against the national interest to bar, in
cogl gc{ﬁﬁi oihthte_Interlor Department, “the segment of the business
Somm Yy that 1s most qualified to construct and operate deepwater
Restricting competition, either b i
) 1tion, y excluding one segment of the
g(;gltlon;gfs i(i)li W(lith a priority system, could prevent develgpment of the
sumexr‘). © deepwater ports at the lowest possible cost to the con-
With an effective common carrier isi |
provision, such exclus
unnlicessary.'To assure that the common carrier’languagecin sslgcrﬁ_}ogrg
vgvorki effectively, it is essential that licensees maintain separate
03 eeping and records on all costs associated with the construction
(?llllarg?s)er(i'mggur(;i the 11011‘)1;, aleli(% report these figures publicly. Port
, must be i
thoFse tha competi’t o uniform, whether on its own tankers or
or the reasons I have stated, the bill should be red
] ! rafted to
all competitors to bid freely and’equally for superport licenses. allow

JaMEs A. McCLURE.
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ADDITIONAL VIEW OF MR. STEVENS

The Deepwater Port Act of 1974, S. 4076, establishes procedures for
the location, construction and operation of deepwater ports off the
coasts of the United States. 8. 4076 is the result of a growing aware-
ness that the future transport of oil and natural gas by ship will be
accomplished by super tankers. This is a consequence of both economic
and safety considerations. Deepwater ports must be constructed to
accommodate the new super tanker, and I am in full support of the
passage of enabling legislation as soon as possible.

The Committee on Commerce recommends the enactment of
S. 4076. However, the Committee also recommends the adoption of an
amendment which would prohibit companies engaged in the oil or
natural gas business from being eligible for a license to operate a deep-
water port. This amendment was also advanced before the Ad Hoc
Subcommittee, but was rejected. In the interest of consumers of oil
and gas, I opposed the amendment before the Ad Hoc Subcommittee
and am opposed to the amendment as recommended by the Committee
on Commerce,

The question of public versus private ownership of deepwater ports
has generated vigorous controversy at the State level. I consider it a
positive sign that States and local governments are exploring all
avenues with regard to the ownership of deepwater ports. 1 Wﬁ% not
support an amendment which would prohibit States from participat-
ing 1n this decision, knowing that in some instances private ownership
may be the only feasible approach. States. ay not wish to incur the
huge indebtedness necessary for the construction of deepwater port
factlities when private capital is available. Moreover, private owner-
ship may be necessary to assure that the essential technology and
expertise i3 available for the most economical and safe construction
and operation. It would simply be inappropriate for the Federal Govern-
ment to inject itself into this debate and dIi)ctate to the States the course
they must take. It may well be that a particular State might prefer
ownership of deepwater ports by oil companies to ownership by any
other entity for reasons peculiar to that State. Under such circum-
stances a State should be allowed a course of self-determination.

One of the principal reasons that the Ad Hoe Subcommittee rejected
the absclute prohibition against private ownership was that the Com-
mittee adopted a number of proposals which I supported and which
call for stringent control if there is to be ownership by an oil company
or natural gas company. A number of these changes were adopted as
a result of the testimony of James T. Halverson, Director of the Bureau
of Competition of the Federal Trade Commission. Mr. Halverson
testified that since a deepwater port would effectively control access
to imported oil in a particular area “‘special care must be exercised
to prevent anticompetitive abuse.”

I share Mr. Halverson’s concern that special care bs taken to
prevent anticompetitive abuses in a deepwater port system. Further,
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I believe that the bill as written takes great care to prevent the kind
of anticompetitive practices that Mr. Halverson seeks to avoid. There
are a number of provisions in the bill specifically designed for this
purpose. Indeed, the bill as written would make 1t very difficult for
oil companies to become owners of deepwater ports.

Section 5() (2) of the bill establishes an order of priorities according
to which the Secretary shall issue a license in the event that more than
one application is su{mitt;ed for an application area. Under this set
of priorities, oil companies are placed in the third and last priority.

A key provision of the bill designed to prevent anticompetitive
practices is Section 4 (¢) which establishes prerequisites to the issuance
of a license. Section 4(c) (7) requires the Secretary before he issues a
license to receive the opinion of the Federal Trade Commission and
the Attorney General as to whether ‘“issuance of the license would
adversely affect competition, restrain trade, promote monopolization,
or otherwise create a situation in contravention of the antitrust laws.”
In addition, Section 7 of the bill requires the Secretary to receive the
same opinion from the Federal Trade Commission and the Attorney
General before he can transfer a license.

Another key provision is Section 8(b) which requires a licensee “to
accept, transport, or convey without discrimination all oil and natural
gas delivered to the deepwater port with respect to which its license
1s issued.” This provision also gives the Secretary authority to enforce
the antidiscrimination requirements before the appropriate agency or
through the Attorney General. This provision would allow the Secre-
tary to prohibit several of the anticompetitive practices envisioned
by Mr. Halverson. Section 4(e) would authorize the Secretary to
combat ‘these subtle kinds of discrimination by placing antidiscrim-
inatory conditions on the issuance of a license.

Finally, the anticompetitive and antidiscriminatory provisions of
the bill can be enforced by the imposition of the heavy penalties
established by Section 15. One would expect that the imposition of a
criminal or civil penalty of as much as $25,000 per day for violations

would be sufficient to deter anticompetitive abuses.
TED STEVENS.

O




93p Coneress | HOUSE OF REPRESENTATIVES Reportr
2d Session No. 93-1042

HIGH SEAS OIL PORT ACT

May 15, 1974.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed Ctaer

Mrs. SuLLivan, from the Committee on Merchant Marine and
Fisheries, submitted the following

REPORT

[To accompany H.R. 11951]

The Committee on Merchant Marine axd Fisheries, to whom was
referred the bill (H.R. 11951), to authorize the construction and opera-
tion of high seas oil ports, to be located in the offshore coastal waters
of the United States, in order to facilitate the importation of petro-
leum and petroleum products into the United- States, and for other
purposes, having considered the same, report favorably thereon with
an amendment and recommend that the bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause, and insert the following :

That this Act may be cited as the “High Seas Oil Port Act”.

DECLARATION OF POLICY

Sec. 2.(a) Finpines.—The Congress finds—

(1) that the Nation’s energy requirements will continue to inecrease for
the foreseeable future and that energy demands will increasingly exceed
available domestic sources of energy supply ;

(2) that techmological, economic¢, and environmental factors which will
directly affect other potential sources of energy supply may dictate that the
increased energy demand be met, for at least the near future, largely by
the utilization of oil as the source of energy supply and that a substantial
part of the needed oil must be imported from foreign sources ; .

(3) that the economic use of resources, the necessity for improving the
national balance-of-payments position, the interest in transportation effi-
ciency, and the maintenance of a competitive position in world trade demand
the utilization of increasingly larger vessels to transport the needed quanti-
ties of foreign oil;

(4) that the physical limitations of present ports and port facilities in the
United States render them incapable of accommodating the larger tankers
that will be needed, and that it is not feasible, either economiecally or en-
vironmentally, to deepen the port waters and expand the port facilities to
the extent required for the needed accommodation ;
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s an alternative solution, the use of smaller tankers whlph can
be (:?gcgﬁlztl’ogated in the port areas of the United Staf:es would resplt 11111 sul}c-
stantially increased port congestion and would constl'tute a massive tt regi c,
from environmental and safety vievstrpoints, from the increased vessel tra

nded oil transfer activities; . . )
an?ﬁt)hilfaz.(tl) athe 20nstructi0n of a sufficient numl')er of h}gh seas oil pOIdt::

" located in areas where existing water depths will pernpt the accorénf,loous
tion of the deep draft vessels needed, will be both economically advantage

i ly sound ; .

an?ﬁnzlll?tnﬁll%nltiiegsing of such ports as to _lqcayion, const_ructhn stan(tlard?i
and operational regulations is'a mattey primarily of natxona_l‘mteresd,lalg 1
that the shoreside impact of such ports is a matter of both national and loc
mt(eg;esgﬁaa}cnghe construction and operation' of high seas oil ports, in gccoidi
ance with the provisions of this Act, in waters superjacent to thq Continen ad
Shelf of the United States would be a 1:ea§0nable use of th_e high seas an
would be consistent with recognized principles of mternathnal law.

(b) PureosEs.—The Congress declares that the purposes of this Act alu'e— i

(1) to authorize the Segrettary 01‘3f ’lclhehlnteno?1 tl?o f;x;ant to eligible app
i s for the construction of high seas ol ; .
ca1(112;s) htc(fn:sthorize the Secretary of the Department in Whlc]; the Coa;t
Guard is operating to issue necessary and reasonable regulatlons for the
i igh seas ports; . .
Op((al?;%n?;l ﬁigil;glxizee anly)r adw;erse impact on the ma}'ine envu:omnent. which
may result from the construction or operatx‘on of hlgh seas oil ports; and
(4) to insure that all reasonable prqcautlons are tak.en to protect t1_1e na;

tional interests of the United States m.the construction and operatlon o
high seas oil ports and to protect the natlor_lal and lo_cal interests involved in
the impact of such construction and operation on ad;acent coast_al States.

DEFINITIONS

f this Act—
ee. ?éfq%?;hpsgs s:ii (;)ort” or “oil port” means, in a structural sense, any
complex, consisting of a permanently sited structure or st_ructures, located
in, or subjacent to, the offishore coastal waters of the pmted Sta‘tes, oper-
atéd as a means for the unloading and further handling of petroleum or
petroleum products for transshipment to the United States. The term in-
cludes all necessary components, such as v_essel mooring facilities, Stot?.ge
facilities, cargo hose systems, pumping stations, operational platforms, pipe-
lines, and their associated equipmex}t and appurtenances. The .terr‘n also in-
cludes any pipeline segment, lying in or subjacent to the te.rrltorlal sea.({f
the United States, designed to connect a component of the oil port to facili-

i jandward of the base line from which the territo.rial sea 1s
giisll(l)l?ea(;:.e (Z}n a geographical sense, a high seas oil port shgll consist of a cir-
cular zone, the center of which is the port reference point, and .the dl.am-
eter of which is not less than two, and nqt more thgn four nautlcgl miles.

(b) “Offshore coastal waters of the United States” means the high seas,
outside the territorial sea, superjacent to the Contmentgl‘ Shelf of .the

United States, as the latter term is delineated by the provisions of article
1 of the Convention on the Continental Shelf (15 U.S.T, 471; TIAS 5578).

(¢) “United States” or “State” includes the several States, the District of

Columbia, the territories and possessions of the United States, and the

h of Puerto Rico. .
Co?zi?o‘l‘lg(f;cgl State” means any I\Etate in, or bordering on, the Atlantie,
i Arctic Ocean, or Gulf of Mexico. .

Paf (laf)icz‘zl(‘ijacent coasteil State” means, as t_o a high _seas.oil pprt' (either _(lex-
isting or proposed), a coastal State any point Qf W!nch lies within ten miles
of the high seas oil port, as that term is used in either a structural or geo-

raphical sense.

& (If)) “port reference point” means a point q.esignated by ’ghe Secretary of
the Interior and defined by coordinates of latitude and lpngltude, located as
nearly as possible at the center of activity of a high seas oil port.
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(g) “Person” includes private individuals, associations, corporations, or
other entities, and any officer, employee, agent, department, agency, or in-
strumentality of the Federal Government, of any State or local unit of gov-
ernment, or of any foreign government,

(h) “Eligible applicant” means any citizen, or group of citizens, of the
United States, any private corporation, or other private entity, created pur-
suant to the laws of the United States or of any State, or any public authority
created, pursuant to Federal or State law, for the purpose of constructing
and operating a high seas oil port. To qualify as an eligible applicant, any
such private corporation or other private entity, must have as its president
or other chief executive officer and as its chairman of the board of directors,
or holder of a similar office, a citizen of the United States and may have no
more of its directors who are not citizens of the United States than con-
stitute a minority of the number required for a quorum necessary to conduct
the business of the board.

(i) “Marine environment” means the offshore coastal waters of the United
States; the coastal waters of a State, containing a measurable quantity or
percentage of seawater, including, but not limited to, bays, sounds, lagoons,
bayous, salt ponds, and estuaries; the living and nonliving resources of all
such waters; and the economic, recreational, and esthetic values of those
waters and their resources. '

ACTIVITIES PROHIBITED

Skc. 4. (a) Except as specifically authorized by the laws of the United States
(including the provisions of this Act), or pursuant to an authorized Federal
program, no person may construct, maintain, or operate a high seas oil port or
any other fixed structure in the offshore coastal waters of the United States.’

(b) A high seas oil port, licensed pursuant to the provisions of this Act, may
not be utilized— .

(1) for the unloading of commodities or materials transported from the
United States, other than materials to be used in the construction, mainte-
nance, or operation of the high seas oil port, or to be used as ship supplies,
including bunkering, for vessels utilizing the high seas oil port, - ’
(2) for the transshipment of commodities or materials, to the United States,
other than petroleum or petroleum products,

(8) for the transshipment of petroleum or petroleum products, destined
for locations outside the United States,

(4) for the transportation of minerals, including oil and gas, which have
been extracted from the subsoil or seabed of the Continental Shelf of the
United States, in the coastal area in which the high seas oil port is located,
nor

(5) by carriers of petroleum or petroleum products, unless such carriers
are equipped with collision avoidance radar systems which meet or exceed
such systems as are required by the United States Maritime Administration
of vessels built with the assistance of United States Government subsidies.

TITLE I—CONSTRUCTION OF HIGH SEAS OIL PORTS
DEFINITION

Sec. 101. For the purposes of this title, the term “Secietary” means, except
where its usage specifically indicates otherwise, the Secretary of the Interior.

LICENSE TO CONSTRUCT

Skc. 102. (a) GENERAL—Pursuant to the provisions of this title, the Secretary
may issue to any eligible applicant a_license to construct a high seas oil port, if
the Secretary, after consultation with other appropriate Federal agencies and
departments, first determines— "

(1) that the applicant is financially responsible and has demonstrated
the ability to comply with applicable laws, regulations, and license condi-
tions;

(2) that operations under the Hcense will not adversely affect competition
or result in restraint of trade;
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. * .11
e construction and operation of the High seas 911 port wi
nogsx))o?em;nmunreascmﬂﬂe threat te the imtegrity of the marine gnviro_z»
ment in which it is to be located, and that all reasonable precattions will
be taken to minimize any adverse impdct, actual or potential, on the marine
environment, including the marine environment of any géjacent coastal
States k ; y ably interfere with
at the high seas oil port will not unreasonably .
int(eﬁxazgmal naviggtion or other reasonable uses of the high seas, as defined
by any treaty or convention to which the United States is signatory, or by
international law; . .
cui?)m%hrzt ngg issaance of a license does not conflict otherwisg with the
i obligations of the United States; ’
mt(efgI a&gx;a%he igsuance of a license will not be contrary to the national
terests of the United States; -
se(?’?;itfhi:t the location of a high seas oil port in .the area for which the
lcense is issued is in the national interest and will meest zxational needs,
‘o re or both ; and ‘ ‘
or {Se)gl?;ggi I;i%?%vemﬂ benefits resuliing from the constr'u(:tim and ‘opera-
tion of a high seas ofl port will be greater than any potential adverse impact
i rby ports.

(b(;nﬁ?ggggi lll[ii‘mxysgo——z&ny license issued under the provislons of this title
shall be for a term of five years and may be extended for such additional penog
of time as the Secretary finds s reasomably necessary for the completion 0'1
construction. Such licenze ghall be con;e:ittid Ii;xtof ?ﬁlimeAncsz te eperate the oi

with the provisions of title II o s A
mff&)mTi;ﬁ(};g:;‘ %er LI(}ENSE.ELUDOB the st_ppléctslmonhof ahlicggge, iﬁef;}gﬁtﬁg
ansfer a license issued under this title when he rorine;

?rii;o;efd transferee qualifies as an eligible applicant and otherwise meets the
i f this title. . .

re%g‘)reﬁg;?sg ('}tonlv?n'nons.m( 1) The Secretary is authorized to include in l?‘ni

license issued, or transferred, under this title, any reasonable condii;ions thn

he finds necessary to carry out the purposes of this Act, Su(;h conditions sha

i t be limited to— :

memdefAb;ws?;%de?)ﬂnstmetion schedule requirements as the Secretary finds nei%sé
sary to assure prompt and effeetive implemeniation of» the license by
hc?%s)ees;mh fees ag the Secretary may prescribe as reimbursement tosiﬂ;e
United States for administrative and other costs incurred 111 %wfsswg
the application for, and in moenitoring the construction of, the hig
oil(%f;rt;mh fees as the Secretary may prescribe as the fair magiﬁ:clx;f(%;a;
value of the subsoil and seabed subjacent to the high seas oﬂfpoz;: 1’1e oins
the fair market rental value of the right-of-way necessary 0;'1 7-5 PN
segment connecting the other components of the high seas oil por

land, fifty per centum of any such fee to be disbursed to the adjacent coastalk

State or States; A § s
St%tl}) such measures as the Secretary may prescribe to prevent or minimize

any adverse impact of the cogstructié)p on tth(e)ax;ta::iiré?a?;\grenment, includ-
ing rine environment of any adjacent ¢ State;
mg{ Ig}};e gﬁgh requirements as the Secreta{y may find necessary totms;llzz ﬁahté
during the period of the 1ic{ms§i the ll}ggﬁfee shall continue to
ifications required of an eligible appli ; . _

qu?g?cgflle%nsre(igirements as the Secretary may find necessary tm 'Or?;ecf to
insure nondiscriminatory access to the oil port at reasen%ﬁle gacfjth?y Sy

(G) such bonding requirements or other assurances as the eS Y Ay
find necessary in order f:(;linsure thfat, upg}l:\ t;le: ;‘goacggm;l l;}sroﬂnglﬁe poneivy

e, the licensee will remove from the ) .

ieggse noff the high seas oil port: Provided, That in the case qf cgtgpon:?gg
lying in the subsoil below the seabed, the Secretary is authontahe gszvnec-
the removal requirements if he finds that such removal is not o er;vh: e
essary and that the remaining components do not constitute tsgxy rleat %
navigation or to the environment: Provided furiher, That, at t e Teques Ot
the licensee, the Secretary is authorized to waive the removal reqmran‘zéien
as to any components which he determines may be- utilized in connection

1
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with the transportation of oil, natural 2as, or other minerals, pursuant te a
lease granted nnder the provisions of the Outer Continentsl Shelf Lands
"Act (67 Stat. 462), after which waiver the utilization of such components
shall be governed by the terms of the Outer Continental Shelf Lands Act.

consideration to the views of, the Secretary of the Department’ in which the
Coast Guard is operating. '

ENVIRONMENTAL CONSIDERATIONS

Sec. 103, (a) CrizeRIA—Prior to the issuance of a license under section 102
of this title, the Secretary, after consultation with other appropriate Federal
agencies and departments, shall establish and apply, and may from time to time
revise, criteria for evaluating the potential impaet of the construction or opera-
tion of the proposed high seas oil port on the marine environment, including the
marine environment of any adjacent coastal State. Such criteria shall ineclude,
but are not limjted to— i

(1) effects on.aquatic plants and animals; .

{2) effects on ocean currents or wave patterns, and on nearby shorelines
or beaches, including bays and estuaries and other features of the coastal
zone of any affected coastal State;

(8) effects on other uses of the high seas area, such as navigation, fishing,
aquaculture, and scientific research :

(4) effects on other uses of the subjacent seabed and subsoil such as ex-
ploitation of resources and the laying of cables and pipelines ;

(8) the dangers to any components of the oil port which might be ccca-
sioned by waves, winds, and other natursl phenomena, and the steps which
can be taken to protect against such dangers:

(8) effects on esthetic apd recreational values;

(1) effects on land-baged developments which are related to port develop-
ment;

(8) effects on public health and welfare: and

(9) such other considerations as the Secretary finds reasonably necessary
to fully evaluate the impact of any high seas oil port.

(b) ENVIRONMENTAL IMPACT STATEMENT.—In comnection with the grant or
denial of an application for a license under this title, the action of the Secretary
will constitute & major Federal action in the sense of section 102 (2)(C) of the
National Environmental Policy Act of 1969 (83 Stat. 852}, and the requirements
of that Act will be applied accordingly.

LICENSING PROCEDURES

8Ec. 104. (a) GENERAL.—The Secretary is authorized to issne reasonable rules
aad regulations prescribing procedures governing the application for and the is-
suance of licenses pursuant to thig title, Such rules and regulations shall be is-
sued In accordance with section 553 of title 5, United States Code, without re-
gard to subsection (a) thereof. Such rules and regulations shall contain a mecha-
nism for full censultation and cooperation with all cther interested Federal
agencies and departments and with any affected adjacent coastal State, and for
the consideration of the views of .any interested members of the general public.
(b) LICENSE APPLICATION.—Each application shall contain such finaneial,
technical, and other information as the Secretary may find necessary to evaluate
the application. Such information shall include, but is not limited to——
(1) the specific location of the proposed high seas oil port including all
compounents thereof ;
(2) the type and design of facilities ;
(3) where construction in phases is intended, the detailed description of
each phase, including the specific components thereof ;
(4) the financial and technical capabilities of the applicant to construct
and operate the oil port;
(5) the qualifications of the applicant to hold a license under this title,
including, in the case of a private corporation or other private entity, neces-
sary information relating to the citizenship of its officers and directors ;
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(6) an agreement that there will be no material change from the sub-
mitted plans without prior approval in writing from the Secretary;

(7) an agreement that the licensee, upon acceptance of the license, will
comply with all conditions attached thereto; and

(8) an agreement that the licensee, upon termination of the license, pur-
suant to the provisions of this Act, will remove all components of the oil

port from the seabed and subsoil, in accordance with the license conditions
included pursuant to subsection 102(d) hereof.

(¢) PUBLIC ACCESS TO INFQRMATION.——(l) Copies of any communications, docu-
ments, reports, or information received or sent by any applicant shall be made
available to the public upon jdentifiable request, and at reasonable cost, unless
such information may not be publicly released under the terms of paragraph (2)
of this section.

- (2) The Secretary shall not disclose information obtained by him under this
section which concerns or relates to a trade secret referred to in section 1905
of title 18, United States Code, except that such information—

(A) shall be disclosed,

(i) upon request, on a confidential basis, to a committee of Congress
having jurisdiction over the subject matter to which the information
relates, and

(ii) -in any judicial proceedings under a court order formulated to
preserve the confidentiality of such information without impairing the
proceedings ; and

(B) may be disclosed,

(1) upon request, on & confidential basis, to another Federal depart-
ment or agency, and

(ii) to the:public in order to protect public health and safety after
notice and opportunity for comment in writing, or for discussion in
closed session within fifteen days, by the party from which the informa-
tion was obtained (if the delay resulting from such notice and oppor-
tunity for comment or discussion would not be detrimental to the public
health and safety).

(3) Nothing contained in this subsection shall be construed to require the
release of any information described by subsection (b) of section 552 of title 5,
United States Code, or which is otherwise protected by law from disclosure
to the public.

(d) AGENCY CoNSULTATION.— (1) Notwithstanding any other provision of law,
an application filed with the Secretary for a license under this title shall consti-
tute an application for all Federal authorizations required for construction of a
high seas oil port. The Secretary will furnish a copy of the application to all
other Federal departments or agencies which would otherwise have permit
authority over any aspect of the proposed construction and shall insure that the

application contains all the information which would have otherwise been re-
quired by those agencies. .

(2) Upon receipt of its .copy of the application, each department or agency in-
volved shall review the information contained therein and, based upon legal
considerations within its area of responsibility, recommend to the Secretary the
approval or disapproval of the application. In any case in which a department
or agency recommends disapproval, it shall set out in detail the manner in which
the application does not comply with any law or regulation within its area of
responsibility and shall notify the Secretary how the application may be amended
so as to bring it into compliance with the law or regulation involved. The failure
of any department or agency to forward its recommendation to the Secretary
within sixty days after receiving a copy of the application shall be conclusively
presumed as a recommendation by that department or agency that the application
be approved. '

() CoORDINATION WITH ADJACENT COASTAL Stares.— (1) Prior to issuing a
Jicense under this title, the Secretary shall consult with, and give full considera-
tion to the views of, the responsible officials of any adjacent coastal State.

(2) When an adjacent coastal State has an existing State program controlling,
or other legislative requirements related to, land or water uses, upon which the
construction of a high seas oil port will have a direct impact, the applicant shall
include, in his application to the Secretary, a certification that in the applicant’s
best judgment the issuance of the license applied for would be consistent with
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applicable State requirements. At the same time, the i i
> ements, applicant shall furnish to
;hs aptx_)ropnate State officials a copy of the cert’iﬁcation, with all necessary in-
s(i)dmatl'on and data. After completion of its established procedures for the con-
o era 101;f0f such »mavt.ters, the State involved shall, at the earliest practicable
ém?! nOt’l 'y thq Secgetary thqt the State concurs with, or disagrees with, the
tl11)p icant’s c_ertlﬁcgtlon, and in pase of disagreement, the State shall spéeify
hoe 1réﬁnner in w!nch the certification is in error. The State shall also indicate
o ‘svuchecgrlx)lll))llli(:;ltégni m;ly l}gl bri)uglilt into compliance with State requirements,
i su ) e is possible. In the event that the State fails to furni
1eqq1red nptlﬁcatlon of concurrence or disagreement, within six molrll?llxlss};.ftt}:;
zﬁceetzgit(i)fgc;t; ocri)?lrla(if lt)he applhcant’s certification, the State’s concurrence with
] e conclusively presumed. The Secretary m.
license under this title until the State has con i S plica e
e ) itle cyrred wih the appl i i
by (I?ES fIallure to act, the Sta.te’s concurrence is conclusively pregg;g]:;.mn or untth
the S)ec xl'tz &i(;xt;gglgoafig(l)lotwll(ng.tlze procedures outlined in paragraph (2) thereof
ary ake into account the views of appropriate offici ¢
any State which will be indirectly affected by the i 3 e e
title, to the extent that the overall j T e e o e g e ot
project will have a secondary impa
S_E;lte be:c.at.lse of needs related to the addition or expansion of gupp?)r:itn;nlgrll?lf
8i & )fal?(l)thles Oﬁ the furnishing of expanded services '
TICE, HEARINGS, AND REVIEW.—(1) Withiri thirty da i
X LCE, \ X s aft
fi{: eigealzggcsstggg ufligdsggﬁer stﬁbsl(iction (b) hereof, and p{'ior 3t’o gra?:l;:irligcglrlx);
s publish in the Federal Register a notic taini
a summary of the application and information as t Tication ang
. I : 0 where the apph
2151&1:101;;11‘1501(11?:1: liggg‘trg?x&y dsubsefctio'r:lh (b) may be examined, alﬁ)ovggf;o?ngg
ays for the submission of written data, vi
arguments relevant to the grant of the licens i i »portunity
) 1 e, with or without opportuni
Zglc‘hm;%j gggggnggglst);.l Ssutgl% notl(ge tsl]lnalls also be, furnished to the (B‘r(l))wlr)ern:)li'1 lgsff
e, aI e Secretary shall utilize such additi
methods as he deems reasonable to inform int: s ahout
the proceeding and to invite comments th rotroms. Hooh such publicatin shal
€ I d 3 erefrom. Each such publicati
Isutg:éd(z %g;raﬂlllgaérgﬁ) l(éxt'.l(:ear}nglsl v}zhich shall take place in the%djacenltoxéo;lsli?ﬁ
3 ion of a earings, the presiding officer shall i
the Secertary a report of his findin, 0 i T Dartivipanie
t gs and recommendations, and th ici
in (t2he Thiarings shall’ have_ an opportunity to comment thei'eon(.1 the parthpants
. ) ] (131 Secretary’s deg:1s1_on granting or denying the license shall be in writ-
é 158;1111 osf ?11111 bl?eﬁ?r?gesw’ll‘tllllmdon? hund{led and twenty days following the con-
1 . ) gs. e decision shall include a discussion of the i
g%lsf:%tlléo%?d%;%eﬁng am?1 his conclusions thereon and findings on th% ;::Eg:
f " any hearing. The decision shall be accompanied
ﬁlv%ronmental_ impact statement as required by section 102(3) (é) Bg Ellie
a(té())ngl gﬂnwronmental Policy Act of 1969 ¢
udicial review of the Secretary’s décision shall be i i
5 v SecI e in accorda
ls)ecthl}:s 701-706 of title 5§, United States Code. A person shall bef‘ dtﬂ)(;?leglgg
e agrieved by agency action within the meaning of this Act if he— =
N t(A) has _partlclpated in the administrative proceedings before the Sec-
Sg ::;‘gs (c?;x gd h(i':)ychttli1 enost S0 tpart,icifpate, he can show that his failure to do
ecretar, i i i i
thi(sBs)ubsection) o y’s failure to provide the notice required by
is adversely affected by the agency action o i
oo 4 A r asserts an 1pterest and
tIII)e Suitl.mowmgly for the environmental values asserted to be involved in

SUSPENSION OR REVOCATION OF LICENSE TO dONST'B.UCT

SEc. 105. (a) Whenever a licensee, holding a license to ¢ i
ison_nply Wlth_ any applicablg provision of this title or any appl(i)g:gg cxi':{ilgal::gfl?
atlon,_restrlcthn, or condition issued or imposed by the Secretary under th
authority of this tl'tle, the. Attorney General, at the request of the Secetar;
{nay ﬁle an apprppnate aqtmn in the United States district court nearest to the’
pcatlon of ‘Ehe high seas oil port to be constructed or in the district in which th
licensee resides or may be found, to— - °

g; §gspenﬁ1 gp(;rations under the license ; or
if such failure is knowing and continues for i0d i
after tl}e Secretary mails notification of such failuarepei)l;ogegifsttgl}g(tiyl(el?tﬁ
to the licensee at his record post office address, revoke such license.
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(b) When the licensee’s failure to comply, in the judgment of the Secretary,
creates a serious threat to the environment, the Seeretary, in lieu of the action
authorized under subsection (a), may suspend operations under the license
forthwith and notify the licensee accordingly. Such suspension shall constitute
final agency action for the purposes of section 704 of title 5, United States Code.

CERTIFICATION OF COMPLETION OF CONSTRUCTION

. 8gc. 106, (a) Upon completion of construction of a high seas oil port, the
licensee shall notify the Secretary of such completion and of his readiness to
commence operation of the oil port. Upon receipt of such notification, the Secre-
tary shall cause an inspection to be made to assure himself that the licensee has
completed construction in accordance with the licensee, including the conditions
specified by the Secretary under section 102 of this title. If necessary, the Secre-
tary may require such corrective messures as may be necessary to bring the
construction into conformance with the provisions of this title. . :

{b) When the license to construet authorizes construetion in designated phases,
the licensee may notify the Secretary of the completion of a designated phase,
and, upon the request of the licensee, the Secretary shall invoke the procedures of
subsection (a) hereof, as if the construction bhad been fully completed. Sub-
sequent phase completions shall be similarly treated. ’

(¢) Having determined that the construetion has been completed in accord-
ance with the requirements of the license and of the provisions of this title, the
Secretary shall collect from the licensee a feé equaling three per centum of the

cost of construction of the high seas oil port. The Secretary shall disburse one-

third of the fee to the United States Treasury and the remaining two-thirds to
the adjacent coastal State, or to the adjacent coastal States in equal division.
After collection of the fee, the Secretary shall certify the fact of the completion
of construction to the Secretary of the department in which the Coast Guard is
operating, and the latfer official shall thereupon take appropriate action under
the authority of section 202 of title 11 of this Act. .

AUTHORIZATION FOBR APPROPRIATIONS

SEC., 107, There are authorized to be appropriated for flscal year 1974 and for
each of the two succeeding fiscal years such sums, not exceeding $500,000 for
any fiscal year, for the administration of this title, and for succeeding fiscal years
only such sums as may be specifically authorized by law. .

TITLE II—OPERATION OF HIGH SEAS OIL PORTS
DEFINITION '

Spc. 201, For the purposes of this title, the term “Secretary” means, except
_ where its usage specifically indicates otherwise, the Secretary of the department
in which the Coast Guard is operating. :

LICENSE TO OPERATE

Sgo. 202. (a) GENERAL-—Upon receipt of the certification of the Seeretary of
the Interior, as required by section 106 of title I of this Act and subject to the
provisions of subsection (b) hereof, the Secretary shall convert the license to
construct a high seas oil port to a license to operate the oil port.

(b) DuraTIiON AND RENEWAL or LiceExsg.—Each license converted, or renewgd,
pursuant to this title shall be limited to a reasonable term in light of all eir-
cumstances concerning the project, but in no event for a term of more than
thirty years. In determining the duration of the license, ag converted or as re-
newed, the Secretary shall, among other things, take inte consideration the qost
of the facility, its useful life, and any public purpose it serves. Upon the expira-
tion of any licensing period, and on applieation of the licensee, the Secretary
shall renew any such license: Provided, That, at the time of the renewal, the
high seas oil port is in commerecial operation, is operating in accordance with the
public interest, and the licensee is otherwise in compliance with the eon.djtionsz
of the licensee, with the requirements of this title and the regulations issued
pursuant thereto, and with such other provisions of law as are applicable.
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RULES AND REGULATIONS

Sec, 208, _(a) GENER,}L.-The Secretary is authorized to issue reasonable rules
and regulations prescribing procedures under which the high seas oil ports shall
b}a operated, Such rules and regulations shall be issued in accordance with sec-
tion 553 of title 5, United Statps Code, without regard to the limitations of
subsection (a) thereof, They shall include, but not be limited to, port operations,
vessel -movements, pilotage requirements, maximum vessel drafts, designation
and marking of anchorage areas, facility maintenance, personnel health and
sa;fety measures, and the provision of all equipment necessary to prevent or
minimize pollution of the marine environment, to clean up any pollutants which
may be discharged, and to otherwise prevent or minimize any adverse impact
from the operation of the oil port. :

(b) Licarts aNp OTHER WARNING DEVICES AND SAFETY EqQuipMENT~The Sec-
retary may issue and enforce such reasonable regulations with respect to lights
and other warning devices, safety equipment, and other matters relating to the
promotion of safety of life and property on high seas ofl ports or on the waters
adjacent thereto as e may deem necessary.

{e) PRO'}‘ECTION oF NavIGaTIoN.—The Secretary may mark for the protection
of'navigs.ztmn any component of & high seas oil port whenever the licensee has
failed suitably to mark the same in accordance with regulations issued hereunder,
and the licensee shall pay the cost thereof. ’
. (4) Sarery Zones—Subject to recognized principles of international law, the
Secretary, after consultation with the Secretary of State, the Secretary of De-
fense, and the Secretary of the Interior, shall designate a safety zZone, Qur-
rounding any high seas oil port licensed under this Act, every point in the perim-
eter of whieh lies not less than two, and not more than ten, nautical miles from
th_e port reference point. No other installations, structures, or nses incompatible
with the operation of the high seas oil port will be permitted within the safety
zone. The Secretary shall issue necessary rules and regulations relating to per-
mitted activities within such zone. In promulgating such rules, the Secretary
shall consult with the Secretary of State to insure that the rules are consistent
with the international obligations of the United States.

(¢} BPECIAL REGULATIONS FOR SAFETY 0F NAVIGATION.—In addition to any other
regulations, the Secretary, after consultation with the Secretary of the Interior
is authorized to establish a safety zone in the manner described in stubsection (d)’k
h?reof, and to issue reasonable rules and regulations relating thereto, to be
etfet?tlve during the construction of a high seas oil port for the purpose ,of pro-
tecting navigation in the vicinity of the construetion.

APPLICABLE LAWS

Sec. 204. (a) GeweraL—High seas oil ports licensed under this Act do not
possess the status of istands and have no territorial seas of their own. Except as
spe:{ntﬁcaltl_y px%ozﬁdeg 9511;1%\?5(3 i:h this section, the Constitntion and the laws
and treaties of the United States shall apply to such hi i i -
ance with their location on the high seag.p v #h seas oll ports in accord

(b) StarE Laws-—S8tate taxation laws shall not apply to any high seas oil
port or to any component thereof located outside the tax jurisdiction of the
State. Iq gther respects, and to the extent that they are not inconsistent with
the provisiens of this Act or the regulations issued pursuant thereto, or with
other Ifec}eral laws and regulations now in effect or hereafter adopted, ' the civil
and criminal laws of the State nearest to the high seag oil port, now in effect or
llereaﬁter adopted, are declared to be the law of the United States for the high
seas oil port. : :

(¢) NavieaBLE WATEBRS oF THE UNITED StATES~FoOr the DU i
the Ports and Waterways Safety Act of 1972 (86 Stat. 424 ; 31:)3 Upgsgs 102f2§1——t}§217)0?
of titles .52 and 53 of the Revised Statutes of the United States, and of Acts’s
mxlendatory and supplementary thereto, including, but not limited to. sectioﬂs
4472 and 4417a thereof, as amended (468 U,8.C. 170, 891a) ; of title IT c;f the Act
of June 15, 1917 (40 Stat. 220), as amended (50 U.S.C. 191-194) ; and of sections
311 and 312 of the Federal Water Pollution Control Act, ag amended (33 U.8.C
1321-1822), high seas oil ports, licensed under this Act, shall be deemed tb i)é
located within the navigable waters of the United States. .

H, Rept. 93-1042——-2
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(d) Porr or PrLace WrrHin THE UNITED STaTES~—For the purposes of the
International Voyage Load Line Act of 1978 (87 Stat. 418); of the Coastwise
T.oad Line Act, 1935 (49 Stat. §91), as amended (48 U.S.C. 88-88i) ; of section
4370 of the Revised Statutes of the United States, as amended (46 U.8.0. 816) ;
of section 8 of the Act of June 19, 1886 (24 Stat. 81; 46 U.8.C. 289) ; of section
27 of the Aect of June 5, 1920 (41 Stat. 998), as amended (46 U.S.C. 883) ; and
of title I of the Marine Protection, Research, and Sanctuaries Act of 1972 (86
Stat, 1052; 33 U.S.C. 1401-1421), high seas oil ports, licensed under this Act,
shall be deemed to be ports or places within the United States. .

(e) TERANSPORTATION BETWEEN SrarEs: CoMMoN Carmigr—For the purposes
of chapter 89 of title 18, United States Code (18 U.B.C. 831-837), and part 1 of
the Interstate Commerce Act (24 Stat. 379), as amended (49 U.8.C. 1-27), move-
ment of petroleum or petroleum products by a pipeline epmponent of a high
seas oil port, licensed under this Act, from outside, to within, the: territorial
jurisdiction of any coastal State shall be deemed to be transportation or com-
merece from one State to another State, and the licensee shall be deemed to be a
eommon carrier for all purposes of regulation by the Interstate Commerce Com-
mission and by the Secretary of Transportation. . .

(f) COMPENSATION FOR INJURY~—With respect to disability or death of an em-
ployee resulting from any injury cceurring in connection wi@h the construction,
maintenance, or operations of, a high seas oil port, compensation ghall be paya_ble
under the provisions of the Longshoremen's and Harbor Workers' Compensation
Act (44 Stat. 1424) as amended (33 U.8.C. 901-950). For the purposes of apply-
ing that Act to high seas oil ports—

(1) the term “employee” does not include a master or a crewmember of
any vessel, or an officer or employee of the United States or any agency
thereof, or of any State, or foreign government, or of any politieal sub-
division; . .

(2) employment in the construction, maintenance, or operation of & high
seas oil port shall be deemed to be “maritime employment’:; and - .

{3) high seas oil ports shall be deemed to be located in the navigable
waters of the United States. ; .

(g) Lanor DisporEs—For the purposes of the NationallLabor Relatx?ns Act
(61 Stat. 186), as amended (29 U.8.C. 151-168), an unfair labor practices, as
defined in that Act, occurring upon a high seas oil port, shall be deemed to have
occurred within the nearest judicial district located in the coastal State nearest
to the location of the oil port. : N

(1) SPECIAL MARITIME AND TEBBITORIAL Jmtsmc'_mon.-—ﬁ‘or the purposes Qf
gection 7 of title 18, United States Code, high seas oil ports, licensed unfier" ti}ls
Act, shall be deemed to be within the special maritime and territorial jurisdic-

ion of the United States. }

tlo(i)0 Crusroms Laws.—The customs laws of the United States shall not apply
to any high seas oil port licensed under this Act, but all foreign articles to be used
in the construetion of any such high seas oil port, including any cqmponent there-
of, shall first be made subject to a consumption entry in the United States and
all applicable duties and taxes, which would be impos.ed upon or by reason of
their importation if they were imported for consumptmn.m the United States,
shall be paid thereon in accordance with the laws applicable to merchandise
imported into the customs territory of the United States.

FOREIGN-FLAG VESSELS

Spe. 205 Bxcept in a sitvation involving force majeure, a licensee of a high seas
oil port may not permit a vessel, registered in or flying the flag of a foreign
state, to eall at, or otherwise utilize, a high seas oil port licensed under this {&ct
unless (a) the foreign-flag state involved, by gpecific agreement, or otherwise,
has agreed to recognize -the jurisdiction of the United States over the vessel
and its personnel, in accordance with the provisions of thig Act, while the vessel
is at the high seas oil port, and (b) the vessel owner, or bareboat eha;:terer,
has designated an agent in the United States for the service o_f process in the
case of any claim or legal proceeding resulting from the activities of the vessel

or its personnel while at the high seas oil port.
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INTERNATIONAL COOPERATION

Sec. 206. The Secretary of State, in consultation with the Secretary, shall seek-
effective international action and cooperation in support of the policy of this
Ac¢t and may, for this purpose, formulate, present, or support specific proposals
in the United Nations and other’ competent international organizations for the
development of appropriate international rules and regulations relative to the
construction and operation of high seas oil ports, with particular regard for
measures to promote the safety of navigation in the vicinity thereof.

OFFICIAL ACCESS

Sge, 207. All United States officials, including those officials responsible for
the implementation and enforcement of United States laws applicable to a high
seas oil port, shall at all times be afforded reasonable access to a high seas oil
port licensed under thig Act for the purpose of enforecing laws under their juris-
diction or otherwise carrying out their responsibilities.

PENALTIER

SEc, 208, (a) Any person who violates any provision of this title or any rule
or regulation issued pursuant to section 203 hereof shall be liable to a civil pen-

- alty of $10,000 for each day during which the violation continues. The penalty

shall be assessed by the Seeretary, who, in determining the amount of the
penalty, shall consider the gravity of the violation, any prior viclation, and the
demonstrated good faith of the person charged in attempting to achieve rapid
compliance after notification of the violation. No penalty may be assessed until
the person charged shall have been given notice of the violation ihvolved and an
opportunity for a hearing. For good cause shown, the Secretary may remit or
mitigate any penalty assessed. Upon failure of the person charged to pay an
assessed penalty, the Secretary may request the Attorney General to commence
ap action in the appropriate district court of the Umnited States for collection of
the penalty, without regard to the amount involved, together with such other re-
lefs as may be appropriate,

(b) In addition to any other penalty, any person who willfully and knowingly:
violates any provision of this title, or any rule or regulation issued pursuant to
section 203 hereof, shall be punished by a fine of not more than $25,000 for-
each day during which such offense occurs. T ' :

(¢) Any vessel, éxcept a public vessel engaged in non-commercial activities,
used in a violation of this title or of any rule or regulation issued pursuant to
section 203 hereof, shall be liable in rem for any civil penalty assessed or criminal
fine imposed and may be proceeded against in any district court of the United
States having jurisdiction thereof; but no vessel shall be liable unless it shall-
appear that one or more of the owners, or bareboat charterers, was at the time
of the violation, a consenting party or privy to such violation. ‘ .

SUSPENSION OR REVOCATION OF LICENSE

SEc. 209, (a) Whenever a licensee, holding a license to operate, fails to comply
with any applicable provision of this title or any applicable rule, regulation, re-
striction, or license condition issued or imposed under the authority of this Act,
or fails to operate the high seas oil port consistent with the poliey of this Aect,
by denying reasonable access or otherwise unreasonably restricting the amount
of petrpleum or petroleum products received at the oil port or transshipped to
the United States, the Attorney General, at the request of the Secretary, may file
an appropriate action in the United States district court nearest to the location
of the high seas oil port or in the district in which the licensee resides or may.
be found, to—— .

(1) suspend operations under the license ; or

(2) if such failure is knowing and continues for a pericd of thirty days
aftel: the Secretary mails notification of such failure by registered letter to:
the licensee at his record post office address, revoke such liéenge,
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(b) When the licensee’s failure to comply, in the judgment of the Secretary,
creates a serious threat to the environment, the Secretary, in lieu of the action
authorized under subsection (a), may suspend operations under the license
forthwith. Such suspension shall constitute final agency action for the purposes
of section 706 of title 5, United States Code. .

(¢) In any case in which a license is revoked under subsection (a) hereof,
the Secretary, in lien of requiring or permitting the licensee to remove any of
the components of the high seas oil port, may—

¢1) order forfeited the posted bond or, in the absence of a bond, collect
payment of a sum of money representing the other assurances given under
section 102(d) (1) (G), )

(2) take ciustody of the high seas oil port, and )

(8) transfer the license to any other eligible applicant, with payment
from the new licensee for the value of the high seas oil port, such value
to be determined by the Becretary and such payment thereafter to be
transferred by the SBeeretary to the former licensee,

LIABILITY FOR DAMAGE

8gc. 210. (a) Notwithstanding any other provision of law, the High Seas Oil
Port Liability Fund (hereafter referred to in this section as the *“Fund”) shall
be liable without regard to faulf, in accordance with the provisions of this sec-
tion, for all damages {excluding ecleanup costs) to real and personal property
within the territorial jurisdiction of the United States that are sustained by
any person or entity, public or private, as a resuit of operations or activities
related to a high seas oil port and oceurring at, along, or in the vicinity of,

- any high seawx ¢il port.
{b) Liability may not be imposed under this section— .
(1) if the Fund can prove that the damages concerned were caused by
an act of war; or i
€2) with respect to the clgim of & damaged party if the Fund can prove
that the damage was caused by the negligence of such party.

(c) Liability for all claims arising out of any one inecident shall not exceed
$100,000,000, and the Fund shall be liable for the claims that are allowed up
to $100,000,000. If the total claims allowed execeed $100,000,000, they shall be
reduced proportionately. The unpaid portion of any eclaim may be asserted
and adjudieated under other applicable law, i

(d) The Fund is bereby established as a nonprofit corperate entity that may
sue and be sued in its own name. The Fund shall be administered by the Sec-
retary. The Fund shall be subjeet to s annual audit by the Comptroller Gen-
eral of the United States, and a copy of the audit shall be submitted to the
Congress. : .

(e} (1) Each licensee shall collect from the owner of any oil offloaded at the
high seas 0il port operated by such licensee, at the time of offloading, a fee of 2
cents per barrel.

(2) The collections made under paragraph (1) shall be delivered to the Fund
at such times and in such manner as shall be prescribed by the Secretary.
Costs of administration shall be paid from the money paid to the Fund, and
all sums not needed for administration and the satisfaction of claims shall be
invested prudently in income-producing securities approved by such Secretary.
Income from such securities shall be added to the principal of the Fund.

(f) Liability under this section shall cease with respect to any oil offloaded at
any bhigh seas oil port at such time when the oil has been removed from the
onshere facilities of such high seas oil port. ’

{g) (1) In any case where liability without regard to fault ig imposed pur-
snant to this section and the damages involved were caused by the unseaworthi-
ness of the vessel or by negligence of the owner or operator or of the licensee,
the Fund shall be subrogated 'under applicable State and Federal laws to the
rights under such laws of any person enfitled to recovery thereunder. If the
Fund brings an aetion based on unseaworthiness of the vessel or negligence of
its owner or operator or of the licensee, it may recover from any affiliate of the
owner or operator or licensee, if the respective owner or operator or licensee
fails to satisfy any claim by the Fund allowed under this paragraph.

(2) In any case where liability without regard to fault is imposed pursuant
to this section and claims with respeet to the damages involved may be made
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under any international agreement to which the United St
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;mder this section, the Fun‘d may borrow the money needed to satigfyeﬂ?;lgll;gg
rom a{;y commercial credit source, at the lowest available rate of interest
(1} For the purposes of this section.— )
(1} t(}f)term “ai?liate” includes— , )
any entity owned or effectively cont
opezxﬁator o Ticosen: y controlled by the vesgel owner or
) any entity that effectively controls or has the p
to control the vessel owner or operator or licensee by— power effectively
g ;)) stock interest,
1i) representation on a board of directors or similar bod
(iii) contract or other agreement with oth 4 '
o (7] othermieeron er stockholders, or
any entity which is under common ownershi i
(2t)heri‘ x{less%l owner or operator or licensee. P with or control of
er term “licensee” means an r8on holding a 1
a Izigg)h %ias toil po‘i't under section 202, v pe ne feense to operate
e term “entity” means an individnal eorporation, a partnershi
associgtion, a joint-stock company, a business trus an umi rated
e atIon, | ¥, 8 trust, a—r an unincorporated
: AUTHORITY FOR RESEARCH ACTIVITIES

Sec. 211. (a) The Secretary, in cooperation with other Fed i
: . eral agen
Gov ern(r;x;mt, or not, as m;ty be in the national interest, shall— gencies of the
engage in such research, studies experiments, and demonsty
ggil(li‘fg@: %pprtognha.tehwith rﬁspect to ’(A) the removal from Watrggogfs :isl
incigent to high seas oil ports operations, and i
control of such spills ; and (B) the prevention and

(b) ; 2) publ{sh fro;ntgime to time the results of such activities,
1 earrying on s section, the Secretary may enter into contracts wi
or make grants to, public or private agencies and organizations and indgvidvggﬁzf

AUTHORIZATION FOR APPROPRIATIONS

8Ec. 212. (a) There are authorized to be a i ‘
ppropriated for fiscal vear 197
gor each of the three succeeding fiseal years such sums, not exceedsirng $§.‘ 5(?0?)1(1)%
or any fiscal year, for the administration of this title (other-than seet’ion 3211

hereof), and for succeeding fiscal year 2
e el g years only such sums as may be specifically

(b) There are authorized to be appropriated $10,000,000 for
g ,000, T each
years 1975, 1976, and 1977, to carry out the purposes of section 211 ofcgnit;l iit‘iz?al

Puorpose or TeE Lreciscarion

The purpose of the legislation is to authorize the issuanc i
to eligible applicants for the construction and operation ffolfilégegsgz
oil ports, as a means for the unloading and further handling of petro-
leum and petroleum products for transshipment to the United States
The high seas oil ports licensed under the Act would be located in the
offshore coastal waters of the United States, where the depth of water
is sufficient to accommodate Very Large Crude Carriers, and thereb
take advantage of reduced transportation cost, as well as the e’nvimn):
mental benefits resulting from a reduction in the volumes of oil which
would otherwise be delivered by vessels in congested port areas.
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nology has changed rapidly in the last few years. Only a few short
years ago, the largest tankers in the world were less than 50,000 dead
weight tons, and as late as 1960, the average tanker under construction
or on order was less than 40,000 dead weight tons. Today, the picture
has changed dramatically. .Very Large Crude Carriers of 200,000
DWT are in operation and the average size of all crude oil tankers
now on order is approximately 200,000 DWT. In a few years, 500,000
DWT tankers will no longer be a rarity. i
With the advent of the increasingly larger crude carriers, trans-
portation costs of petroleum and petroleum products are substantially
decreased. For instance, in comparing costs of one 500,000 DWT
tanker with ten 50,000 DWT tankers necessary to transport the same
amount of oil, current figures indicate that the one VLCC can be
built for slightly over one-half the cost of the ten smaller tankers
and that the annual cost of operation, including wages, insurance,
maintenance, repair, fuel, and overhead for the VLCC is slightly more
than one-third of the annual cost of the ten smaller tankers. One
study -addressing the problem of offshore ports estimated that based
on these cost differentials, there could be a net annual saving of
transportation costs in utilizing a single high seas oil port (with
VLCC delivery), as contrasted to importing oil into existing ports
(by using smaller tankers) on the order of $250 million annually in
1985, and $500 million annually by the Year 2000. =~
If the savings referred to agove are to be realized, either at the
estimated level or even somewhat below, the construction of high seas
oil ports would seem to follow as a matter of course. Existing ports in
the United States are simply not capable of accommodating the Very
Large Crude Carriers. Depths of approximately 100 feet are required
by the largest vessels, and the possibility of dredging present ports,
particularly on the East coast, to that depth are simply not economic-
ally feasible, aside from the major environmental considerations in-
volved in such large scale dred%ing projects. In addition to the dredg-
ing costs that would necessarily accompany the need for removing
solid rock in most port areas, physical limitations exist in many har-
bors due to harbor landside development and transportation systems,
including tunnels crossing under harbor or harbor approach areas.
In addition to the economic benefits which would attach to direct
delivery of oil by Very Large Crude Carriers, such delivery at points
several miles offshore would result in substantial environmental bene-
fits. An analysis of the pollution threat from the transportation of oil,
based upon pollution incidents during the past few years, demon-
strates that almost two-thirds of the pollution incidents involved
groundings or collisions, and that, other than incidents of structural
failures involving older vessels, only about four percent of the pollu-
tion incidents occurred at sea, as contrasted to the harbor areas and
approaches. In addition to the clear indication that oil reception fa-
cilities offshore are basically safer because of the lack of congestion,
the increasing size of the tanker fleet would reduce that potential con-
gestion still further. The result will be that collision incidents in
harbor and harbor approach areas will be substantially reduced, and
that the danger of grounding by keeping the tankers in sufficiently
deep water should be removed almost entirely. Finally, should a pol-
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‘on incident occur, either during transfer at the high seas oil port
101)5?02;‘ gtl)(;llfgeother res;son, the environmental impact of a discharge of
oil on the ocean waters will be substantially less severe than a dlsclifarfze
of like magnitude in a harbor area or in the estuarine waters o1 ﬁt ;;3
coast where the living resources of the sea, including fish. shel sh,
crustaceans, and the marine food chain components would be more

ly affected. .

ad}fﬁrisg cases of a few existing ports, deeper draft approach chan-
nels and harbors may be physically possible and the issue in such cases
must be determined on economic feasibility and environmental im-
pact. A careful balancing in those cases must be made as to the ecoé
nomic and environmental benefits attributable to the construction ol
a high seas oil port as opposed to the economic and ,env1g~9nmentah
benefits resulting from the expansion of existing port capability. Suc

decisions would be malde on a cage-})y-csase basis before a license to

iogh seas oil port may be issued. ) ' i

Coxlgsat,srg:i:t 3;1(§Ehthe econ%mic a%d environmental considerations m-
volved, the Committee believes that the need for offshore oil ports 1s
clearly demonstrated. There 1, however, no existing authority under
which these oil ports can be constructed and operated. The pres_ené
Jesislation involving structures on the Continental Shelf of the Umt(;,l

States is limited to structures built for the purpose of exploiting the
seabed and subsoil minerals of the Shelf. There 1s, therefore, nee fﬁr
the creation of a license system related to high seas oil ports if the
nation is to be able to take advantage of this transportation system.

Commrrres CONSIDERATION

< ine the desirability for considering the best method of in-
crgggggnéglrn%il imports in sibstantial quantities, several bills have
been introduced in the present Congress dealing with_the problem.
Two of those bills,” H.R. 5091 and H.R. 5898, were introduced n
March 1973, and were referred to the Committee on Merchant Marnﬁa
and Fisheries. An Administration proposal on the same subject, HL.R.
7501, was introduced in May 1973, and referred to the Committee on
Interior and Insular Affairs. Other bills in the same subject area,
H.R. 2020 and H.R. 10701, were referred to the Committee on Public
W’(l).‘ﬂ;es‘two bills referred to the Committee on Merchant Marine and
Fisheries, one addressed to the environmental protection aspects of
offshore structures and the other to a licensing system for the con-
struction and operation of such structures, proposed to give tihe. pm—l
mary authority to the Secretar of Qommerc{_a, because of the Nationa
Oceanic and Atmospheric Administration involvement in environ-
mental matters and the Maritime Administration involvement in trans-
portation policy. Eight days of hearings. were held on the two bills
and more than 25 witnesses were heard, representing the various in-
terested Federal departments and agencies, representatives of several
States, representatives of groups interested in constructing such off-
shore ports, and representatives of environmental organizations. In
addition, numerous letters and statements of policy, from various In-
dustry and public groups were received and more than ten studies on

-a§ existing legislation is concerned, on t
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economic and environmental aspects of the problem were submitted
for consideration.

During the course of Committee hearings, which were conducted by
the Full Committee, it became apparent that the Committee was faced
with a unique problem, and that detailed legislation would be needed
to resolve that problem. Furthermore, in receiving testimony from
ten Federal departments and agencies, the Administration proposals
contained in H.R. 7501 necessarily became involved in the hearings.
Recognizing that fact, consultations were held with the Chairman and
staffs of both the House Interior and Insular Affairs Committee and
the House Committee on Public Works. It was agreed that each Com-
mittee would pursue its hearings and that an attempt would be made
to coordinate the three approaches in presenting legislation to the
House for consideration. As subsequently developed, ILR. 5898, as
amended, reflected the consensus of the House Merchant Marine and
Fisheries Committee, with language input from the House Committee
on Interior and Insular Affairs. T%xe Public Works Commitfee, on the
other hand, while adopting some of the language contained within
H.R: 5898, as amended, elected to take a somewhat different approach
and has reported a separate bill, H.R. 10701, to the House.

There were several major issues which needed to be resolved in de-
veloping a bill. One of the first of those issues had to do with the
Federal agency responsibility. While the bills pending before the
Merchant Marine and Fisheries Committee proposed to give that
responsibility to the Department of Commerce, ang while the Admin-
istration bill proposed to give that responsibility to the Department
of the Interior, t%e hearings developed information upon which the
Committee reached a different conclusion. Although many Federal
agencies have responsibilities in connection with offshore activities of
the Federal Government, the Department with the direct responsibil-
ity for activities attendant upon the exploration and exploitation
of oil and other mineral resources of the Outer Continental Shelf is
the Department of the Interior.

In addition, legislation now pending in the House, and already en-
acted in the other body, Woulcf place in the Department of Interior
major responsibilities related to onshore land use which will be directly
affected by the establishment of offshore ports. Other than the Depart-
ment of Commerce, with its responsibility for-the implementation of
the Coastal Zone Management Act of 1972, and the administration of
legislation relating to the living resources of the sea, the Department
of Transportation, through the Coast Guard and the Office of Pipe-

line Safety for safety measures relating to the Shelf area, and the

Department of the Army, through the Corps of Engineers, for its
responsibilities in connection with prevention of obstructions to navi-
gation, the Department of the Interior has the major significant re-
sponsibilities in the area in which high seas oil ports would be located.
In addition, the actual location of an oil Eort has most impact, as far

e exploitation of Shelf re-
sources under the Outer Continental Shelf Lands Act. Therefore, the
Committee concluded that the responsibility for processing licenses
to construct high seas oil ports could most efficiently be handled
by designating the Department of the Interior as the lead agency for
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such purposes. In reaching this conclusion, the Committee decided
that present responsibilities and staff personnel could be utilized with-
out creating any new institutional arrangements, and that the “lead
agency” concept was compatible with the needs of the National En-
vironmental Policy Act, which would bear heavily upon a project to
construct and operate a high seas oil port. L

As to the operation of the high seas oil port, once construction is
completed, the Committee reached a different conclusion. After care-
fully considering all of the various laws of the United States which
should be niade specifically applicable to the oil port, it became clear
that the United States Coast Guard was the agency most directl
affected. Of the laws specifically referred to in section 204 of the bill,
approximately three-fourths of them fall within the area of responsi-
bility of the Coast Guard. In addition, title 14, United States Code,
section 2, specifically designates the Coast Guard as the Federal agency
generally responsible for the enforcement of United States laws on
the high seas. Since the actual operation of the high seas oil port will
involve primarily safety procedures and environmental protection
_measures related to marine transportation, the Committee believes
that the Department of Transportation, as the department under
which the Coast Guard operates, should be given the supervisory con-
trol over high seas oil port operation.

Another primary consideration of the Committee involved the inter-
national aspects of the proposed legislation. There i8 no specific inter-
national treaty or other agreement which authorizes any nation to
build structures on the Continental Shelf other than those related to
Shelf exploitation. Nevertheless, the hearings convincingly demon-
strated that a coastal nation, in order to give full effect to its right of
navigation on the high seas and to promote marine commerce neces-
sary for its well-being, has a basic right to reasonably use the high
seas as necessary for those purposes, and the only limitation on that
right of reasonable use is the requirement that other reasonable uses
of the high seas not be interfered with unduly. The legislation was
drafted with those prineciples in mind. In addition, care was taken to
insure that the legislation does not constitute an extension of the terri-
tory of the United States, but that it, in all respects, recognizes the
rights of other nations, including the question of jurisdiction by other
nations over their own'vessels on the high seas,

A third major issue involved the role of coastal States in the area
in which a high seas o1l port would be licensed. While the oil port
itself would be outside the jurisdiction of any State of the United
States (other than the necessary connecting pipeline to shore), it is
obvious that States nearby to the oil port will be affected by its pres-
ence. The purpose of the bill is to receive imports of foreign oil. That
foreign oil will then be transferred, probably by pipeline, to nearby
States. Land-based facilities will necessarily result in some areas.
For that reason, the Committee elected to give the affected State a
major role in the decision-making process. While the offshore port is
a matter of general national interest, the State itself, upon whose lands
new facilities must be built, or old facilities expanded, such as storage
areas, pipelines, and refineries, must play a major role. The legislation,
therefore, provides that where a State so directly affected has either
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a State program concerning land or water uses, or other legal require-
ments relating to such uses, the Federal Government will not issue a
license for a high seas oil port involving direct impact on that State
without first assuring that all State program and legal requirements
are met, . ,

An additional collateral issue involving the State role was whether
the State should be eligible as a license applicant. After careful con-
sideration of all the factors involved, it was decided to include public
entities as eligible applicants, standing on the same basis as any other
applicant, and eligible to apply for a license under the Act subject to
the same detailed requirements to which any other applicant would be
subject,

Furthermore, the Committee considered, in detail, the problem of
environmental protection. The provisions of the bill insure that no
license can be issued without first considering its total potential impact
on the environment during both the construction and operation phase.
Specific criteria are required for the evaluation of any application and

.specific regulations are required in connection with full notice to all

interested parties, including the general public, and full evaluation
under an environmental impact statement. In addition, the legislation
includes a provision for the establishment of a fund to be responsible,
without regard to fault, for damages that may ensue within the United
States from pollution incidents, resulting from activities related to the
oil port and occurring at the oil port, or in its vicinity.

Finally, the legislation provides for specific research authority in
connection with the prevention of pollution incidents and in connection
with the response to such incidents as may oceur.

At the conclusion of the hearings, the Committee met in four
mark-up sessions. IL.R. 5898, as amended, was ordered reported by a
unanimous voice vote on November 28, 1978.

On Novembeér 30, 1973, the Chairmen of the Committees on Mer-
chant Marine and Fisheries, Interior and Insular Affairs, and Public
Works, jointly signed a request to the Chairman of the Rules Com-
mittee, seeking a rule on HL.R. 5898, reported from the Merchant Ma-

. rine and Fisheries Committee, with a provision that the language of

H.R. 10701, reported from the Public Works Committee, could be pro-
posed as a substitute on the Floor of the House. However, when a hear-
ing was held by the Rules Committee on January 22, 1974, the grant-
ing of a rule was withheld pending consideration by the Merchant
Marine and Fisheries Committee of two issues raised during the course
of that hearing. One issue concerned the potential adverse impact of
offshore oil ports on nearby existing ports. The second concerned the
potential threat of foreign investment in offshore oil ports, with the
possibility that the operation of those oil ports might then be tailored
to foreign, rather than United States, interests.

In a subsequent session, the Committee considered amendatory lan-
guage which would strengthen the control of the Secretary of Trans-
portation over the operation of the licensed high seas oil ports, with
the result that any attempt to operate the ports inconsisent with the
overall national interest could result in revocation of the license. In
addition, language was adopted which would insure that the man-
aging personnel of any private entity licensee, as well as decision
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makers, would be United States citizens. These features will. insure
that any licensed oil port will not be operated contrary to the inter-
est of the United States, even if foreign investors are involved.

The issue as to the potential adverse impact on nearby existing
ports was handled by two changes of Janguage. Tirst, the ports are
specifically limited to the importation of petroleum and petroleum
products, so that whatever impact is involved relates only to that type
of commodity. Secondly, specific language was included to require
that the Secretarv of the Interior, before he may issue a license to
construet a specific high seas oil port, must determine that the eco-
nomic benefits, coupled with environmental benefits, will more than.
outweigh any adverse impact on nearby existing ports. The Commit-
tee recognizes that the construction of a high seas oil port will neces-
sarily affect potential increases of imports of petroleum and petro-
leum products into presently existing ports. As a matter of fact, that
very feature is considered to be environmentally beneficial by remov-
ing the potentially increased threat of tanker groundings and tanker
traffic congestion in harbors. There is no reason. however, why exist-

ing harbors will not benefit from additional traffic in other comimodi- -

ties which do not constitute the same threat as petroleum in large
tankers. The question of existing or future harbor expansion plans
should also be able to stand on their own justification, and that justi-
fication, at least environmentally, should be improved by the fact that
it would not be based on additional oil traffic. .
H.R. 11951, as introduced on December 13, 1973, represents a clean
version of H.R. 5898, as reported. In order to avoid an excessive num-
ber of amendments, it was decided to report that bill, H.R. 11951, with
a single amendment, which would incorporate all necessary amenda-
tory language. The Committee, therefore, ordered I.R.11951, as
amended, reported by & unanimous voice vote on May 1, 1974.

Trwe 1

Title T of HLR. 11951, as amended, deals with the construction of
high seas oil ports. It authorizes the Secretary of the Interior to 1ssue
licenses for such construction if the Secretary, after consultation with
otheér appropriate Federal agencies and departments, determines that

the applicant is, in all respects, entitled to a license under the vari-.
ous provisions of the Act, that operations under the license will not.

result in restraint of trade, that the construction and operation of the
proposed port will not pose an unreagonable threat to the integrity
of the marine environment in which it is to be located, that it will
not unreasonably interfere with other permitted uses of the high seas,
that it is not in conflict with international obligations or national
security interests of the United States, that the location designated
will meet national or regional needs, or both, and that the overall
benefits resulting from the construction and operation of a high seas
oil port will outweigh any potential adverse impact on existing near-
by ports. The license would be issued for a specific term and the Sec-
retary would be authorized to attach any reasonable conditions to the
license which he finds necessary to carry out the purposes of the Act.

Prior to issuing any license, the Secretary, after appropriate con-
sultation, is required to establish and apply specific criteria for evalu-
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ating the potential impact of construction and operation of the specific
high' seas oil port on the marine environment, including the marine
environment of any adjacent coastal State. In addition, the bill
specifically provides that the issuance of the license is a “major Fed-
eral action” in the sense of the National Environmental Policy Act,
automatically invoking the requirements of that Act related to the
preparation and publication of an environmental impact statement
relative to the license. Specified licensing procedures are outlined,
mcludml% the authority of the Secretary to implement those pro-
cedures by pertinent rules and regulations issued in accordance with
the Administrative Procedures Act. Full consultation and coopera-
tion with other interested Federal agencies, with affected adjacent
coastal States, and with the general public is required in developing
the appropriate regulations. In addition, the bill requires submission
by the apg;l;canp of all information necessary to evaluate the appli-
cation and requires, among other things, information relating to the
proposed location, the proposed design, the construction schedule, the
financial and technical capabilities of the applicant, the qualifications
of the applicant, and specific agreements, to which the licensee would
be required to adhere. All pertinent information, with certain specific
limitations, is intended to be readily available to the public so that
the public may participate intelligently in the agency consideration
of the application. ‘ "

As to other Federal departments and agencies, the Secretary is re-
quired to furnish to those agencies with a direct interest in any aspect
of the proposed construction, a copy of the application together with
all the information of interest to those agencies. Each such depart-
ment and agency thereafter is required to review the information re-
ceived and to recommend to the Secretary the approval or disapproval
of the application. Where disapproval is recommended, the agency
is also required to notify the Secretary as to the exact manner in
which the application is in conflict with some specific requirement
within its jurisdiction and shall specfy as to how the application may
be amended so as to bring it into compliance. Tt is infended thai the
Secretary shall follow to the maximum extent feasible the suggestions
of other agencies involved. However, there are no specific requirements
preventing his approval of the application even though there may be
agency opposition. Therefore, the Secretary may issué a license despite
agency opposition if he determines that the policy of this Act should
override a conflicting requirement which in the absence of this Act
would be applicable. , ‘

The bill also requires close consultation with, and full consideration
of the views of any adjacent coastal State. Where that State has an
existing State program or other legislative requirements for land or
water uses upon which the construction of a high seas oil port would
have a direct impact, the applicant is required to include in his appli-
cation a certification that, in his best judgment, the issuance of the
desired license would be consistent with any State requirements. At
the same time, the applicant is required to furnish a copy of his certi-
fication to the appropriate State, with all necessary information and
data, and in the event that any State objections can not be resolved,
the Secretary may not grant a license under that application. In addi-
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tion to directly affected adjacent coastal States, the Secretary shall
also, to the extent practicable, give effect to the views of any other
State which will be indirectly affected because of additions to or ex-
pansion of supporting landside facilities in that State or the expansion
of services furnished by that State.

The bill also includes specific procedures for necessary notices
relating to license application to insure that all interested parties,
governmental and non-governmental, are informed and given an op-
portunity to express their viewpoints. Public hearings are required in
the case of each application to be held in the vicinity of the location
site.. At the conclusion of all hearings, the Secretary’s decision shall
be in writing and shall be made within 120 days thereafter. Judicial
review of the decision shall be in accordance with the Administrative
Procedures Act with a specific declaration as to the meaning of
- “aggrieved by agency action” as referred to in that Act.

This title also provides for the conditions under which a license
granted may later be suspended or revoked, providing for full pro-
tection to both the public and to the licensee. «

Upon completion of the construction of the high seas oil port in
accordance with all statutory and regulatory requirements, and upon
the collection of a fee amounting to three percentum of the construc-
tion cost (14 to be disbursed to the United States Treasury and 34s
to the adjacent coastal State), the Seeretary shall certify to the Secre-
tary of the department in which the Coast Guard is operating that the
construction has been completed and that operations under the license
may commence.

Finally, the title authorizes appropriations necessary to administer

the title.
Trre 1T

Title 1T of H.R. 5898, as amended, deals with the operation of high
seas oil ports. First of all, the responsibility for oversight of opera-
tions is placed in the Secretary of the department in which the Coast
Guard is operating. That Secretary, upon receipt of the certification
by the Secretary of the Interior, required by Title I, as to the com-
pletion of construction, shall convert the license to construct to a li-
cense to operate the high seas oil port. The license, as converted or
renewed, shall be limited to a reasonable period of time, taking into
account certain specific factors, but shall not be for a term of more
than 30 years. ‘ - \ _

The Secretary is authorized to issue reasonable rules and regulations
regarding the operation of the high seas oil port, in relation to general
operations concerning port procedures, movements of vessels, facility
maintenance, health and safety measures, and pollution prevention
and clean-up requirements. In addition, the Secretary is given specific
authority with respect to lights and warning devices and other matters
concerning the promotion of safety of life and property on the high
seas oil ports, and the adjacent waters, as well as marking any oil port
component, at the expense of the licensee, in order to protect naviga-
tion in the vicinity. He is given further authority to designate a safety
zone surrounding the oil port, in which zone other uses may be re-
stricted as necessary to protect activities within the oil port, as well as
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vessel traflic in the vicinity. Finally, the Secretary is given authority
to establish safety zones during the construction period in order to
protect navigation in the vicinity. o

In addition to the regulatory authority of the Secretary, specific
provisions are made as to tlie applicability of other laws to high seas
oil ports. A specific statement is included that, in a general sense, high
seas oil ports do not possess the status of islands and have no territor-
ial seas of their own. In general, the Constitution and the laws and
treaties of the United States shall apply to such oil ports in accordance -
with their high seas status. This provision makes clear that the United
States is making no territorial claim outside its present territorial lim-

- its, and that the high seas oil ports are not to be construed as a part of

the territorial jurisdiction of the United States or of any State thereof.
Further provision is made that State taxation laws shall not apply to
the high seas oil port or to any component thereof outside the tax
jurisdiction of the State. In using the phrase “tax jurisdiction”, it is
intended that there should be no interpretation which would deprive
the State of applying its tax laws to that part of the pipeline compo-
nent within its jurisdiction, nor is it intended to prevent the State
from applying any income tax laws applicable to the State’s citizens
earning income outside the State’s borders.

In addition to the extent that Federal laws and regulations, in ef-
fect at the time of enactment or subsequently adoted, including this
Act, do not cover a specific subject area, the civil and criminal laws of
the State nearest to the high seas oil port will be assimilated as Fed-
eral law for the high seas oil port. Certain specific statutes are made
applicable to the high seas oil port. These include statutes relating to
vessel movements, vessel construction and standards, vessel personnel,
the discharge of oil and hazardous substances, the discharge of sewage
from vessels, vessel load lines, the earriage by vessels of cargo and
passengers, the utilization of tugs, the transportation of material for
discharge into oceans, the regulation of movement of petroleum by
pipeline, standards for pipeline construction, compensation for dis-
ability or death of oil port employees, unfair labor practices, and cer-
tain provisions of the 1.S. Criminal Code relating to the high seas.
The customs laws of the United States are specifically made inapplic-
able with special provisions for foreign articles used in construction.

In order not to violate treaty commitments of the United States
concerning the exercise of jurisdiction over foreign-flag vessels on the
high seas, the bill prohibits the use of the high seas oil port by a for-
eign-flag vessel unless the foreign-flag State involved agrees to recog-
nize the jurisdiction of the United States for that purpose, and unless
the foreign-flag vessel owner has designated an agent in the United
States for service of process. ‘ «

The Secretary of State is enjoined to take certain action inter-
nationally in support of the policy of the Act.

All United States officials with responsibilities in relation to laws
applicable to a high seas oil port shall be afforded access to the oil
port in order that they may carry out their responsibilities.

A civil penalty of $10,000 is provided for each violation of the title
or of any rule or regulation issued pursuant to section 203. In addi-
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tion, a criminal fine of not more than $25,000 is provided for a willfu]
and knowing violation of the title or of a section 203 regulation. Any
vessel, except a public vessel, is made liable én rem for any penalty
or fine resulting from a violation in which the vessel was used.

The Secretary is authorized under certain conditions to take appro-
priate action to suspend or revoke the license to operate. Once a license
is revoked, the Secretary has the option of requiring the removal of
oil port components from the area, or he may take custody of the oil
port and transfer it, for value, to a new licensee. ]

The title further provides for the establishment of a High Seas
Oil Port Liability Fund which shall be responsive without regard
to fault for all damages occurring within the territorial limits of the
United States as a result of operation or activities related to a high
seas oil port. The Fund will respond to claims rising out of any one
incident up to $100,000,000. It may sue, and be sued in its own name.
The Fund will be created by a fee of $.02 per barrel, collected from
the owner of any oil off-loaded at the high seas oil port, the Fund
shall be subrogated to the rights of any claimant whose claim is satis-
fied by the Fund, and finally, where necessary, the Fund may borrow
money needed to satisfy claims. ) )

The title also authorizes the Secretary to engage in certain research
activities and to enter into contracts, or make grants, for that purpose.

Finally, the title authorizes appropriations for fiscal years 1976,
1977, 1978, and 1979 of not more than $2.5 million for any fiscal year
for the administration of Title II, other than section 211. Tt also
authorizes $10 million for each of fiscal years 1975, 1976, and 1977, to
carry out the purposes of section 211.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title : ' _ ; . ’
This section provides for the short title of “High Seas Oil Port Act”.

Section 2. Declaration of policy

This section outlines the national policy involved in the enactment
of the Act, by listing certain findings which outline the justification
for, and declaring the specific purposes to be accomplished in, that
enactment. The findings 1n subsection (a) relate (1) to the fact of an
anticipated increase in the nation’s energy requirements and the con-
clusion that the national energy demands cannot, for the foreseeable
future, be met by the domestic sources of energy supply; (2) to the
fact that certain factors affecting other potential sources of energy
supply may require that increased demands be met by the utilization
of oil as the supply source and that a substantial part of that oil must
be imported ; (3) to the fact that the economic resource use, the protec-
tion of the national balance of payments position, transportation effi-
ciency, and the maintenance of a competitive position in world trade,
demand the utilization of increasingly larger tankers to transport the
needed oil; (4) to the physical limitations of present port areas and
port facilities which render them incapable of accommodating the
needed larger tankers and the lack of feasibility, either from a cost or
environmental protection viewpoint of rendering the port waters or
port facilities capable of accommodating such larger tankers; (5) to
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the fact that importation of the additional quantities of oil in smaller
tankers would constitute substantial port congestion; (6) to the fact
the construction of oil ports on the high seas in water sufficiently deep
to accommodate the larger tank vesseigs is both economically and envi-
ronmentally advantageous; {7) to the fact that there is primarily a
national interest in the location, construction standards, and opera-
tional control of the high seas oil ports and that there is both national
and local interest in the resultant shoreside impact which such ports
necessarily will have as the oil is transferred ashore, and (8) that the
construction and operation of such high seas oil ports is a reasonable
use of the high seas and would be consistent with recognized principles
of international law. In subsection (b), the purposes of the Act are
declared to be the authorization of construction licenses by the Secre-
tary of the Interior, the authorization of operation regulations by the
Secretary of the Department in which the Coast Guard is operating,
the minimization of any adverse impact which either the construction
or operation would have on the marine environment, and the protec-
tion of the national interests of the United States in such construction
and operation, as well as the protection of the national and local in-
terests related to the impact of adjacent coastal States.

Section 3. Definitions

(@) This subsection defines “high seas oil port” or “oil port” to mean,
in a structural sense, any complex consisting of a structure or struc-
tures, permanently sited, whether floating or bottom-bearing, to be
located in or subjacent to, the offshore coastal waters of the United
States, to be operated as a means for unloading and further transfer
of petroleum or petroleum products for transshipment to the United
States. In a structural sense, “high seas oil port” includes all necessary
components, together with their associated equipment and appurten-
ances. It also includes that segment of the pipeline connection to the
shore, which segment, while strictly speaking, not located beyond the
territorial limits of a State, is a constituent part of the permit process
and is intended to be covered by the single permit issued. In addition,
in a geographical sense, the high seas oil port is defined as a circular
zone, of not less than two and not more than four nautical miles, the
center of which circular zone is deseribed as the port reference point.

(&) “Offshore coastal waters of the United States, refers to the high
seas, beyond the territorial limits of the United States, and super-
jacent to the Continental Shelf of the United States, as the Continen-
tal Shelf is delineated by the provisions of the Convention on the
Continental Shelf, to which the United States is signatory. By virtue -
of this definition, the intent is made clear that the authority under this
Act to construct and to operate high seas oil ports does not extend into
any waters located within the territorial limits of the United States,
with the single exception that where there is a pipeline connection from
2 permitted high seas oil port, that segment of the pipeline component
within the territorial limits of the United States shall be included as &
part of the overall construction and operation license.

(¢) This subsection defines “United States” or “State” to include the
several States, the District of Columbia, the territories and possessions
of the United States, and the Commonwealth of Puerto Rico.
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(d) This subsection defines “coastal State” to include any State, as
defined above, which lies in, or borders on, the Atlantic, Pacific, or
Arctic Ocean, or Gulf of Mexico.

(¢) This subsection defines “adjacent coastal State” to mean, as to
any high seas oil port, either existing or proposed, a coastal State, as
defined above, any point of which lies within ten miles of any com-
ponent of the high seas oil port. This definition is designed to include,
therefore, the coastal State nearest to the high seas oil port, in its geo-
graphical sense, as well as any State which lies within ten miles of any
component, and, in particular, a pipeline segment which connects the
high seas oil port to the land. This definition relates only to the actual
territorial limits of the State involved, and is not intended to refer
in any way to an extension of lines of demarcation beyond the territor-
ial limits of that State. ) )

(f) This subsection defines the “port reference point” to be desig-
nated by the Secretary of the Interior for purposes of charting and
measurements for other. purposes. The port reference point is to be
defined by the coordinates of latitude and longitude and is to be se-
lected as that point located as nearly as possible at the center of the
high seas oil port activity. In other words, if the high seas o1l port
consists of one basic sea island or artificial island, the port reference
point would be the center of the structure, In the case of single buoy
or multi-buoy systems with associated platforms, some element of
judgment for the exact reference point must be exercised.

(g) This subsection defines “person” to include private individuals
or entities, and officers, employees, or instrumentalities of the Federal
Government, of any State or local government, or of any foreign
government.

(2) This subsection defines “eligible applicant” as meaning (1) any
citizen or group of citizens of the United States, (2) any private
corporation or other private entity which has been created pursuant to
the laws of the United States or of any State, or (3) any public
authority created pursuant to State or Federal law, for the purpose of
constructing and operating a high seas oil port. This provision makes
public entities eligible to apply for licenses, but in view of the many
and varied types of entities, those eligible are limited to ones which
have been created under Federal or State law for the specific purpose
of constructing and operating a high seas oil port. As to private en-
tities, additional requirements are imposed. Not only must they have
been created under United States law, whether Federal or State, but
the chief executive and policy-making officers must be United States
citizens. In addition, there may be on the board of directors or other
governing body of such an entity no more persons who are not United
States citizens than constitute a minority of the number required for
a quorum for the purpose of doing business. For example, on a board
of directors consisting of nine members, where five members are neces-
sary for a quorum to do business, no more than two of the directors
‘could be non-citizens, requiring that the other seven necessarily be

citizens of the United States. This provision is similar to existing
requirements relating to certain United States companies owning
vessels registered under the United States-flag. It is inténded to give
greater domestic control over the personnel of any licensed private
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entity, including a greater ability to reach such personnel should a
civil or criminal penalty under Section 208 be found necessary.

(¢) This subsection defines “marine environment” to include the off-
shore coastal waters of the United States, as earlier defined, the coastal
waters of a State within its territorial limits, which contain a measur-
able amount, or percentage of sea water, the resouces, both living and
non-living, of each of the cited bodies of water, and the economic,
recreational, and esthetic values of the listed waters and the resources
located therein and thereunder.

Section 4. Activities prohibited

This section outlines the activities prohibited under the Act. First,
it specifies that, except as specifically authorized by the laws of the
United States, including this Act, or pursuant to an authorized Fed-
eral program (even though that program is not authorized in specific
terms by law) no person, as defined in the Act, may construct, main- -
tain, or operate, either a high seas oil port or any other fixed structure
in waters superadjacent to the Continental Shelf of the United States.
“Fixed” in the sense used here refers to a permanently sited structure,
whether that structure is floating or bottom-bearing. The type of Fed-
eral program referred to could include such programs as the establish-
ment and maintenance of fishing reefs, research platforms, and

'national defense installations. ,

The section also prohibits the use of the high seas oil port for pur-
poses other than its defined purpose. It may not be utilized, except
for materials or supplies to be used in the construction, maintenance,
or operation of the high seas oil port, for the unloading of any com-
modities or materials brought to the oil port from the United States.
It may not be used for transshipping to the United States any com-
modities or materials other than petroleum or petroleum products. It
may not be used for the transshipment of petroleum or petroleum
products which are destined for locations outside the United States.
This would not prohibit the unloading of petroleum or petroleum
products from foreign sources, the first destination of which would
be the United States, even though the ultimate destination might be
elsewhere. It may not be used for transportation of minerals extracted
from the seabed and subsoil of the Continental Shelf in the coastal
area in which the high seas oil port is located. This prohibition is in-
tended to apply to the utilization of the high seas oil port for the
transshipment of oil extracted in the same area. It would not prohibit,
for materials or supplies to be used in the construction, maintenance,
nia, of oil extracted from the Continental Shelf of the Alaskan North
Slope. Finally, it may not be used by any vessel which is not equipped
with collision avoidance radar system meeting or exceeding such sys-
tems as are required by the United States Maritime Administration
of vessels built with United States Government subsidies.

Trree I—CoxstructioN oF Hice Sras O Ports

Section 101. Definition

This section defines the term “Secretary” as referring to the Secre-
tary of the Interior. : e
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Section 108. License to construct ’

This section outlines the basis upon which the Secretary may issue
construction licenses, including the determination of the applicant’s
responsibility and general capability to comply with license condi-
tions; the assurance of competition; the protection of the marine en-
vironment in which the port is to be located; the assurance that the
port will not unreasonably interfere with other high seas uses; the as-
surance that the location chosen will meet national needs, or regional
needs, or both, and the assurance that, taking into account the trans-
portation cost savings, the economic advantages of increased supply
and support activities and the environmental advantages of receiv-
ing the expected increase in oil imports several miles offshore, the
total benefits will outweigh any adverse economic impact on nearby
ports resulting from a potential loss of 0il imports. It is anticipated
- that the reduction of oil imports into existing ports will be minimal,
particularly in the near term, since the smaller tankers which those
ports can accommodate will continue to use present port facilities
and where future changes to larger tankers occur as the economics
may dictate, the lost oil imports will be replaced by increased cargo
movements in other commodities less threatening to the port area when
accidents occur. ~

In addition, the section provides for,a license term of five years with
necessary extension authority; authorizes the transfer of a construc-
tion license; and outlines the authority of the Secretary to attach con-
ditions to the construction license including construction schedule
requirements, necessary fees, environmental protection measures, as-
surance of nmondiscriminatory access at reasonable rates, and bonding
requirements to make certain that the licensee, upon termination of
jicense, will remove such components as may have been put in place,
subject to certain waiver authority by the Secretary. In relation to
fees for pipeline rights-of-way, the section provides that one-half of
any such fee shall be disbursed to the adjacent coastal State, or where
more than one State fits that description, shall be divided equally be-
tween them. The pipeline right-of-way fee, which the Secretary may
prescribe, is limited to that part of the pipeline lying outside the sea-
ward boundaries of any State, leaving to the involved State the ques-
tion of assessing right-of-way fees for the pipeline component within
that State’s boundaries. The section also requires consultation with the
Secretary of the department in which the Coast Guard is operating
as to any license conditions which are intended to continue after the
license to construct becomes a license to operate. The license condi-
tions referred to in this regard would include, but would not neces-
sarily be limited to, design and construction standards as they would
later relate to operating conditions. In addition, the Secretary would
be expected to eonsult in the same manner as to any other aspect of
the construction, such as the siting, which would impact on the opera-
tional authority of the Secretary of the department in which the
Coast Guard is operating. :

Section 103. Environmental considerations
This section provides that the Secretary, prior to the issuance of a
construction license, shall establish certain criteria for evaluating the
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potential environmental impact of the construction on the marine
environment. The critieria specifically listed relate to the various as-
pects of marine environment protection. Included are related land-
based developments to the extent that they may impact on that en-
vironment. The other aspects of land-based developments would be
considered primarily by the State under the provisions of section 104.
In addition, the section defines the issuance of such a license as a “major
Federal action” in the sense of NEPA, thereby automatically requir-
Ing an impact statement.

Section 104. Licensing procedures

_ This section authorizes the issuance of rules and regulations cencern-
ing issuance of licenses; lists the information to be required in license
applications; provides for public access to information related to the
license application ; outlines the procedures to be followed by the Sec-
retary in consulting with other Federal agencies and adjacent coastal
States prior to issuing a license; states the requirements of publica-
tion of notice; specifies the holding of public hearings; and outlines
the procedures to be followed in the review of the Secretary’s decision
relating to the license application.

As to the public access to information, it is expected that all infor-
mation reasonably necessary for an intelligent participation in the
decigion-making process will be made readily available to the inter-
ested public. As to the consultation with other agencies, the Secretary
is expected to give full and complete consideration to the comments
and recommendations of those agencies, with the caveat that where
objections cannot be resolved, the Secretary will have to make a deci-
sion as to whether the general need and justification for the particular
license should override the objection of] another agency. In any such
override, the Secretary will, of course, be expected to justify his de-

- cision to the publie, to the Congress, and, if court action ensues, to the

court. As to the consultation with adjacent coastal States, subsection
(e) outlines the procedures therefor, and requires the resolution of
the coastal State’s objections before a license may be issued, when the
license has a direct impact on the State. Where an adjacent coastal
State’s objections cannot be resolved, the Secretary may not grant a
license under this title. It should be noted, however, that the State’s
objections must be based upon the fact that the issuance of the license
and the necessary secondary impact thereof would be inconsistent with
applicable State programs or other legislative requirements related to
lIand or water uses. The controlling State objections would not be deter-
minative of the issue unless they were so founded. In considerating the
views of any State which would be indirectly, rather than directly,
affected, for instance, a State in whose borders the overall project
could, but need not necessarily include, land-based facilities, the views
of that State should be considered, but would not be dispositive of
the guestion of issuing the license, in view of the fact that that State .
could grant or withhold its permission for the expansion of facilities
or services in accordance with other laws.

As to notice, hearing and review, the Secretary shall take every ap-
propriate action to insure full and complete notice related to a license
application. He is required to-hold full public hearings and to make
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~ his decision in writing within a definite time period. The judicial re-

view of his decision is available in accordance with the procedures
contained in Chapter 7 of title 5, United States Code. Paragraph (3)
of subsection (f) of this section defines what is meant by the phrase
“aggrieved by agency action within the meaning of a relevant statute”,
as included within title 5, United States Code, section 702,

Section 105. Suspension or revocation of license to construct

This section outlines the Secretary’s authority to suspend or revoke
a construction license when the licensee fails to comply with any ap-
plicable provision of the title or any applicable rule, regulation, re-
striction, or condition issued or imposed by the Secretary. It is in-
tended that the Secretary will, by rule, prescribe the conditions and
time limitations under which a suspension may be terminated and
construction resumed.

Section 106. Certification of completion of construction

This section includes the provisions under which the Secretary may
certify the proper completion of construction, so that the license to
construct may ripen into a license to operate under Title IT. After he
finds that construction has been properly completed, the Secretary
is required to collect from the licensee a fee equaling three per centum
of the cost of construction of the high seas oil port. The construction
cost involved is, of course, limited to the construction of components
as licensed by the Secretary and does not extend to any construction
cost of associated land-based facilities. He shall then disburse one-
third of the fee to the United States Treasury and the remaining two-
thirds to the adjacent coastal State, or to the adjacent coastal States
in equal division. This disbursement to the States, to the extent that
the amount involved will do so, is intended to reimburse those States
for any associated costs related to the high seas oil port construction.
The requirement for a construction fee will, of course, apply when a
public entity is the licensee, as well as when individuals or private
entities are involved.

Section 107. Authorization for appropriations
This section authorizes not to exceed $500,000 for each of the fiscal
years 1974, 1975, and 1976, for administration of the title.

Trre IT—OrperaTiON oF Hicr Seas Oin Ports

Section 201. Definition _
This section defines the term “Secretary” as referring to the Secre-
tary of the department in which the Coast Guard is operating.

Section 202. License to operate

This section provides for the conversion of a license to construct to
a license to operate. It also provides for the renewal of such converted
license. The period of the license to operate, as converted or renewed,
shall be specified for a period of years in the light of all circumstances,
but for a period of no more than thirty years. In determining such
duration, the Secretary shall consider various pertinent factors in-

cluding cost, useful life, and the public purpose served. When any -

licensing period expires, and upon application of the licensee, the
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Secretary is required to renew the license, provided he finds at that
time that the high seas oil port is in commercial operation, is oper-
ating in accordane with the public interest, and that the licensee is in
compliance with license conditions, with title requirements including
regulations thereunder, and Wwith such other provisions of law as ma;
gﬁ Ijsi,spll)hcable at that time relating to the operation of the high seas oil
Section 203. Rules and regulations

This section authorizes the Secretary to issue reasonable ru
regulations under which the oil port shall be operated, and pl‘?)svia(ﬁedsl
specifically for regulations with respect to matters concerning safety
of life and property, the protection of navigation, and the establish-
ment of safety zones. Special regulations may also be issued by the
Secretary, after consultation with the Secretary of the Interior, in

order to protect navigation during th i i ig
Soat ofl, Dot fog ring the construction period of the high

Section 204. Applicable laws

This section specifies that high seas oil ports do not po
status of islands and have no ter%'itorial seaspof their own,%nsoslersr?alt(}é:
applicable to the high seas oil port, except as specifically provided in
the section, the Constitution and the laws and treaties of the United
States in accordance with the high seas status of the oil port. The above
provision is intended to make clear that, in enacting this Act the
United States is making no territorial claims beyond its present terri-
torial limits. The high seas oil ports are recognized as being a part
of the high seas, and the extension of United States jurisdiction over
them for various purposes is restricted to the supervision of their
operation and does not constitute a claim of territorial jurisdiction.
State taxation laws are specifically not applicable to the high seas oil
port or any part thereof located outside the tax jurisdiction of a State.
There is no intention by this provision to change the right of a State
to apply its tax laws to its citizens as they may otherwise be applied
to those citizens while outside the State jurisdiction, nor is there any
intent to preclude a State from applying its taxation laws to any pipé—
line segment of the high seas oil port lying within the State jurisdic-
?g;lI:eItntOt}tlﬁr flqs;});acts, cer:iiain civil and criminal laws of the State
iearest to the high seas oil port are decl

United States for%he oil port.p clared to be the Jaw of the
Certain laws are made specifically applicable to the high seas oil
port as if 1t were located within the United States, including Title I
of the Ports and Waterways Safety Act of 1972, laws relating to mer-
chant vessel inspection and merchant seamen, the so-called Magnuson
x%ct relating to port security, sections of the Federal Water Pollution
Jontrol Act relating to oil and hazardous substance discharges and to
sewage discharges from vessels, the International and Coastwise Load
Line Acts, laws relating to the carriage of passengers and cargo and
the utilization of towing vessels, Title I of the Marine Protection, Re-
search, and Sanctuaries Act of 1972 relating to the transportatic;n of
material for dumping into ocean waters, provisions of the Longshore-
men’s and Harbor Workers’ Compensation Act, and the National
Labor Relations Act, and provisions of law relating to pipeline move-
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ments of petroleum and petroleum products, as to the regulatory au-
* thority of the Interstate Commerce Commission as to rates, and the
Secretary of Transportation as to pipeline safety, the latter in rela-
tion to pipeline safety. Finally, by definition, certain Federal criminal
laws, applicable to the special maritime and territorial j urisdiction of
the United States are made applicable to the oil port. The customs
laws of the United States will not apply to the high seas oil port, but
foreign articles used in construction will be subject to applicable
duties and taxes. It should be noted that some difficulty may be created
in the application of some of these specific laws to a high seas oil port
‘when a public entity is the licensee. This, of course, is a matter that
the Secratary should consider in connection with whether the eligible
applicant is capable of complying with the overall scheme of the Act.

Section 205. Foreign-flag vessels
The purpose of this section is to insure that the United States, in
this Act, does not violate its treaty commitments under the Conven-
"tion on the High Seas. Article 6 of that Convention specifically pro-
vides that “ships shall sail under the flag of one State only and, save
in exception cases expressly provided for in international treaties or in
these Articles, shall be subject to its exclusive jurisdiction on the high
seas” (emphasis added). In order that there can be no question relat-
ing to the various laws made applicable to the high seas oil dport under
this title, it is considered necessary from a legal stan point and
desirable from an international relations standpoint, that any juris-
diction asserted over foreign-flag vessels is based upon clear legal
authority, and is not dependent upon a theory of consent by the

foreign-flag vessel owner, as contrasted to the foreign-flag nation.
Section 206. International cooperation

This section directs the Secretary of State to take appropriate action

internationally relating to construction and operation of high seas oil
ports, with particular regard for navigational safety measures.

Section 207. Official access

This section requires reasonable access to the high seas oil port for
all United States officials for the purpose of carrying out their
responsibilities.

Section 208. Penalties

This section provides for a civil penalty of $10,000 per day for viola-
tions of the title, or of applicable rules and regulations. It provides in
addition for a criminal penalty of not more than $25,000 per day when
any such violation is committed willfully or knowingly. Finally, it
subjects certain vessels to liability ¢n rem for any penalty assessed or
fine imposed when the vessel is used in committing the violation. The
exemption of public vessels is intended to apply to those vessels en-
titled to sovereign immunity under international law. This would in-
clude vessels owned or bareboat chartered by the Federal Government,
by a State Government, or by a foreign government, but would not
include such vessels if they were being use§ at the time for commercial

purposes.
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Section 209. Suspension or revocation of license

This section provides for the authority to suspend or revoke licenses
when the licensee fails to comply with appropriate rules, regulations,
restrictions, or conditions of* the license, or operates the high seas oil
port contrary to the policy of the Act as expressed in Section 2, by
denying reasonable access to the oil port for importation of oil by
persons or companies not involved in the operation of the oil port, or
by otherwise unreasonably restricting the amount of oil that may be
imported and thereby not utilizing the oil port to its full capacity to
meet. the needs outlined in Section 2. The section also provides for
appropriate court process and, in appropriate cases, summary action
by the Secretary. :

In the case of summary action by the Secretary, appellate review is
provided for. Finally, the section provides that where a license has
been revoked under the authority OF the Act, the Secretary, instead of
requiring or permitting the former licensee to remove any of the oil
port components, as otherwise required by the Act, has the option of
ordering the forfeiture of the bond or other assurance required under
Section 102(d) (G), and may thereafter, having taken custody of the
oil port, transfer the license to any other eligible applicant, requiring
the new applicant to pay for the value of the oil port components in
place and transferring that payment to the former licensee.

Section 210. Liability for damage

This section creates a High Seas Oil Port Liability Fund which
shall be liable without regard to fault, for all damages, (not including
clean-up costs) which may be suffered to property located within the
territorial jurisdiction of the United States because of operations re-
lated to the high seas oil port and occurring at the oil port or in its
vieinity. The purpose of including activities in the vicinity of the oil
port is to cover pollution incidents that may oceur involving a vessel
approaching the port prior to its actual arrival. Claims arising from
any one incident may not be settled by the Fund in an amount in excess
of $100,000,000. The Fund will be established by collecting a fee of two
cents per barrel, from the owner of the oil, for any oil off-loaded at the
high seas oil port. After settling claims, the Fund will be subrogated
to the rights of the claimant against any third party up to the amount
of the claim. The Fund does not supersede the requirements of rights
of recovery of damage under other law, and does not affect the clean-up
requirements contained in section 311 of the Federal Water Pollu-
tion Control Act.

Section 211. Authority for research activities ‘

This section authorizes the Secretary to engage in certain research
anfilllstudy activities related to removal of oil and the prevention of oil
spills.

Section 212. Authorization for appropriations
This section authorizes appropriations of not to exceed $2.5 million

for any of the fiscal years 1976, 1977, 1978, and 1979, for general ad-
ministration and further authorizes $10 million per year for fiscal

H. Rept. 93-1042—5
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years 1975, 1976, and 1977, in order to carry out the research authority

- under section 211. .
CosT oF THE LEGISLATION

Pursuant to Clause 7 of Rule VIII of the Rules of the House of
Representatives, the Committee estimates the cost of the legislation
as follows:

Current fiscal year : $500,000

Next five fiscal years:
. [in millions of dollars]

Fiscal year—
1975 1976 1977 1978 1979
Title | (administration) . ... _.cooocaoc 0.5 0.5 ccemcmmmamacemcmccammmm—mmmm—em—eamzo=
Title 11 (administration). - .- oo ceocmmmmmmememcmezeom 2.5 2.5 2.5 2.5
Title I 2research) _____________ 10.0 10.0 10,0 oo aieeemcccmmae
Total oo 10.5 13.0 12.5 2.5 2.5

The total estimated cost for the current fiscal year, plus the five
succeeding fiscal years is $31.5 million. The estimate relating to the
administration of Title I is to provide for additional administrative
expenses not attributable to any particular oil port. Costs attributable
to any individual high seas oil port in relation to processm% of the
license and monitoring of the construction will be recovered by a fee
assessment of the Secretary. It is anticipated that the issuance of con-
struction licenses will occuT within a three year period. Any additional
authorization of Title I .administration will have to be specifically
authorized by the Congress.

As to the administration of Title IT, such costs should not commence
until fiscal year 1976. Additional administrative costs after fiscal year
1979, will have to be specifically authorized by the Congress.

As to section 211 research costs, it is anticipated that all such re-
search should be completed within a three year time sparn, commencing
in fiscal year 1975. If additional research authorization is found to be
necessary, it must be specifically enacted at a subsequent time.

The Committee has not received any specific estimates of cost from
any Federal agency. S ) )

There is no authorization for appropriations in relation to the
High Seas Oil Port Liability Fund in view of the fact that that Fund,
including its administration, will be created and maintained by a fee
of two cents per barrel for each barrel of oil off-loaded at the high
seas oil port. The fee will be collected from the owner of the oil.

CHANGES IN EXISTING LAW

Clause 3 of Rule VIII of the Rules of the House of Representatives,
as amended, does not apply, in view of the fact that the bill, as re-
ported, would, if enacted, make no change in existing law.
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DEPARTMENTAL REPORTS

No departmental reports were received on H.R. 11951. However,
reports were received on similar language provisions in H.R. 5898 and
are filed herewith. :

U.S. DEPARTMENT OF THE INTERIOR,
. OFFICE OF THE SECRETARY,
Washington, D.C., November 28, 1973.

Flon. Leoxor K. (Mrts. Joux B.) SurLivaw,
C hairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, D.C.

Dear Mapam Cumarmrman: This will acknowledge receipt of your
letter of November 12 asking this Department’s views on the committee
print dated October 17,1973, of H.R. 5898.

T do not believe I need to dwell on the factors which make this legis-
lation so important. All of the committees of Congress which have
studied this legislation seem to agree on the necessity of a system to
license the construction of deepwater ports beyond the United States
territorial sea. '

During the deliberation, the primary issue which has emerged is the
proper role of the various Federal agencies and the States in the
licensing and regulatory process, particularly with regard to protect-
ing the environment.

The Administration’s proposal was very carefully drafted in these
regards, after lengthy consultation with all interested Federal agen-
cies. The formula arrived at was that each Federal regulatory agency
would exercise its jurisdiction over the facility as if it were located in
territorial waters. This would avoid the necessity for any Federal
agency to create a regulatory program that might duplicate one al-
ready in operation in another agency. To expedite and facilitate the
licensing it was decided to designate a single agency to act as a clear-
inghouse, receiving a single application and distributing it among the
Federal agencies which have statutory authority over some aspect of
the project. The lead agency would issue the license only after being
notified by these other Federal agencies that the application meets the
requirements of the laws which each agency administers. ‘

While we would have preferred the Administration’s proposal,
H.R. 7501, we feel that the October 17, 1973, print of ‘the bill,
H.R. 5898 captures the essence of that approach by designating the
Interior Department as the licensing authority and by giving the
Coast, Guard the primary responsibility for monitoring the operation
after the facility is constructed. "

We have noted that the Subcommittee on the Environment of the
House Committee on Interior and Insular Affairs has voted to report
a bill to the full committee which is very similar to the October 17
print of H.R. 5898. A major departure is a provision which requires
that before issuing any license, the Congress must be notified of the
intent to issue a license and given a fixed period of time in which to
disapprove it by joint resolution. The criteria for issuance of licenses
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are gpelled out in considerable detail in the legislation. Evaluating a
-'specific application against these criteria will involve the technical
expertise of at least six agencies of the Federal Government. The en-
vironmental impact statement will be comprehensive. To add to this
process a requirement that Congress review individual applications
1s we feel unnecessary and unwise. It will interject a note of uncer-
- tainty into the process which might well discourage companies from
investing the time and effort necessary in submitting an application
for a license, :

In conclusion, we believe that the committee print of H.R. 5898
will achieve the major objective of authorizing the building of deep-
water ports under a system designed to assure the protection of the
environment and other important national interests.

We do have some reservations on specific wording and a few minor
11?‘1'ov131,ons to add but it is my understanding that our respective staffs

ave been discussing these matters and no major problems are
envisaged. ‘

The Office of Management and Budget has advised that there is
no objection to the presentation of this report from the standpoint
of the Administration’s program. > :

Sincerely yours,
Roeers C. B. Morrox,
Secretary of the Interior.

U.S. DeparTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
~ Washington, D.C., November 29, 1973.
Hon. Lroxor K. Svriivan,
Chairman, Committee on Merchant Mavine and Fisheries, House of
Representatives, Washington, D.C. A

Dear Mapame Cramyuax: This responds to your request for this
Department’s views on H.R. 5898 as reported yesterday by your Com-
mittee and specifically whether the Administration prefers that bill
to H.R. 10701. _

The Administration has, of course, proposed a bill, H.R. 7501, which
it hoped would form the basis of a bill which the three committees in
the House, Merchant Marine and Fisheries, Interior and Public Works,
could all agree upon. We understand that agreement between all three
committees now appears unlikely. : .

Enclosed is a letter dated November 13, 1978 to the House Public
Works Committee recommending against enactment of H.R. 10701
because of eight major differences between that bill and the Adminis-
tration’s proposal. The Committee has eliminated some of these differ-
ences but not the most significant ones,

 While there are some points of difference between ILR. 5898 and - '

the Administration’s proposal, we feel that H.R. 5898 meets the basic
objectives of the Administration and that it is far more acceptable
than HL.R. 10701,
Under separate cover we are forwarding our comments on H.R. 5898.
Sincerely yours,
Joux C, WHITAKER,
Acting Secretary of the Interior.
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U.S. DEpARTMENT OF THE INTERIOR,
' OFFICE OF THE SECRETARY,

: Washington, D.C., November 13, 1973,
Hon. Jonny A. BraTtNik, g ’ 15 1978

Chairman, Committee on Public Works, House of Representatives,

Washington, D.C.

Drar Mr. Cramrman: This responds to your request for this De-
Partiment’s report on H.R. 10701, a bill “To amend the Act of Octo-
ber 27, 1965, relating to public works on rivers and harbors to pro-
vide for construction and operation of certain port facilities.”

‘We recommend that FL.R. 10701 not be enacted, but that H.R. 7501,
the Administration’s proposed Deepwater Port Facilities Act of 1973
be enacted instead.

The two bills address the very pressing problem of developing a
means of handling the high levels of imported crude oil which we
will need in years ahead with the minimum adverse impact on the
environment. We believe there is general agreement that carrying this
oil in large tankers and unloading these tankers in deepwater offshore
is far preferable, environmentally and economically, to the only rea-
sonable alternative of bringing a great many more small tankers into
our already crowded shoreside ports.

There are several important differences between the Administra-
tion’s proposal and H.R. 10701 which we cannot support.

1. Charge by Adjacent State. Section 411(d) of H.R. 10701 allows
an “adjacent state,” to fix “reasonable fees, tolls, or charges for the
use of any deepwater port facility located on or off its shores.” We
strongly oppose this provision and believe it is contrary to the na-
tional interest and the general scheme for handling imports reflected
in the U.S. Constitution. v

The Constitution, in Article 1, Section 8, gives Congress the exclu-

.sive right to regulate interstate and foreign commerce and to charge

duties on imports and requires that duties shall be uniform through-
out the United States. Moreover, Article 1, Section 10 provides that
even when Congress allows a_State to place a duty or impost on im-
ports in an amount greater than necessary to enforce the State’s in-
spection laws, the “net produce” of such duty or impost shall be for
the U.S., not the State, Treasury. This general constitutional scheme
was designed in part to prevent those States with seaports from capi-
talizing on their geographic advantage, to the economic disadvantage
of the rest of the country. And, without regard to the question whether
section 411(d) of H.R. 1071 would be legal, we believe it would be bad
policy because it would permit the very type of economic discrimina-
tion the Constitution attempted to avoid. We know of no reason why
Congress should allow this discriminatory action.

“Adjacent state” is defined in section 402(1) as a coastal State off
whose coast a deepwater port facility is te be located and in which
all or part of the directly related land based facilities will be located.
Unless the phrase “off whose coast a deepwater port facility is to be
located” has the effect of limiting the possible number of adjacent
States to one, as we would urge, then the taxing power in 411(d) could

extend to two or more coastal States with respect to the same deep-

R e
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water port, thereby greatly compounding the problems I have already

. mentioned.

Because section 403(c) gives the governor of an “adjacent state” a
veto over a deepwater port, it is also possible that H.R. 10701 will
have the effect of allowing a neighboring State to preclude a facility
desired by another State. . .

9. Licensing Commission. Section 404 (a) would create a licensing
commission composed of representatives of several agencies.

The Administration’s proposal H.R. 7501 would vest licensing au-
thority in a single Federal agency—the Department of the Interior—
but preserve the interests of other Federal agencies by requiring that
the Secretary of the Interior shall not issue a license if he is notified
by any agency that the application fails to meet the requirements of
any law which that agency administers. He may also not issue a
license where the President determines that it would be contrary to
the National interest. We feel that this is a far better administrative
mechanism than the 5 Agency Commission approach of H.R. 10701.
Interagency groups, because of their lack of centralized authority, are
invariably less efficient than a single agency for purposes of adminis-
tering a licensing program. Since the interests of all Federal agencies
are adequately provided for in the Administration proposal, we see
no reason to resort to this cumbersome approach.

8. State Preference as Licensee. Section 403 (b) would give adjacent
States exclusive, preferential rights to obtain a license for a deepwater
port off their shores, and allow that State to assign the license on such
terms as it chooses, provided the basic provisions of the Act are met.
This could amount, in effect, to making the adjacent States conduits
through which Federal licenses will flow.

We recognize that adjacent States have many legitimate concerns
connected with the licensing of deepwater ports. These concerns re-
Jate to the impact of the facility on the State’s land and water re-
sources. We have provided for these concerns in the Administration
bill by section 103(e) which insures that the siting of the facility
will be consistent with the State’s land use program and we have
provided that a State, or subdivision of the State, may be a licensee.
H.R. 10701 goes beyond this, however, in allowing the State to exer-
cise authority beyond its territorial jurisdiction, and in allowing it to
establish a monopoly position for itself.

4. Prohibition for Foreign Corporations. Section 103 (a) of the Ad-
ministration’s bill prohibits any commodities from being shipped to
the United States from a deepwater port which is not licensed. This
was included to prevent foreign corporations from operating deep-
water ports off the U.S. coast without a license. Section 403(a) of
H.R. 10701 has not included such a prohibition.

5. State Exemption. Section 403(b) would exempt States applying
for licenses from certain provisions until construction begins. Those
provisions relate to the effect of the construction on international
navigation and on the environment and on other interested parties.
To require compliance with these provisions prior to issuing a license
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1s a very much more effective way of assuring their observation than
deferring’ them until construction commences. While it could be
argued that a State licensee could more readily be relied upon to com-
ply with these statutory requirements than a private party—thereby
justifying this discrimination—section 403(b) would allow the State
to pass on its preferred position to a private assignee. In any event,
we see no sound basis for this exemption and we strongly oppose it.

6. Effect on Nearby Ports. Section 403(h) of H.R. 10701 requires
the Commission to consider the effect of the deepwater port on nearby
existing ports. This intrudes the Federal Government into the broad
questions of economic planning on a regional basis and raises issues
of such scope and complexity that it is doubtful that any licenses
could be issued in time to meet the pressing need for these facilities.
Moreover, if the intent of this section is to deny deepwater port
licenses where small tankers are already bringing in crude to shore-
side ports, then we would be foregoing the environmental and eco-
nomic benefits available from deepwater ports. The Administra-
tion’s proposal would leave the economic decisions involved in siting
these facilities to private industry and to market forces and free
completition. '

. Time Requirements. Section 404(d) provides that Federal agen-
cies with jurisdiction over the construction and operation of a deep-
water port facility have 60 days to certify to the Commission their
approval or disapproval of an application. The Commission then has
60 days after receipt of the certifications to issue or deny the license.
'To fulfil! this requirement, we would have to ignore the spirit of the
National Environmental Policy Act because the 120 days between
receipt of the application and the requirement of the Commission to
approve or deny will probably not provide time for the preparation
of an environmental impact statement, much less meaningful public
review. We would expect that preparation of an Environmental Im-
pact Statement would proceed concurrently with the review of the
application, and we fully intend to act upon applications in the short-
est practicable time. However, we do not believe that specific time
periods—particularly those as short as in section 404(d)—will be
beneficial. :

8. Federal Subsidy. We see no reason to provide a Federal subsidy,
in the form of tax free bonds, to deepwater port licenses. H.R. 10701
would do this in section 411(b) and (c¢). Industry has given every
indication of its willingness to finance the construction of these facili-
ties without Federal assistance and will undoubtedly do so absent
the threat of heavy charges from the adjacent State.

The Office of Management and Budget has advised that there is

" no objection to the presentation of this.report and that enactment of

H.R. 7501 would be in accord with the Administration’s program.
Sincerely yours, ‘
. JorN C. WHITAKER,
Acting Secretary of the Interior.
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U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., May 15, 197}.
Hon. Lronor K. Suriivavw,
Chairman, Committee on Merchant Marine and Fisheries, House of
Representatives, Washington, D.C.

Dear Mapam CaamrmAaN : On November 28 and 29 this Department
sent you letters endorsing the Committee Print dated October 17,
1973 of H.R. 5898 and expressing our opposition to H.R. 10701. H.R.
5898 was subsequently reported by the Committee on Merchant Ma-
rine and Fishertes on December 3. This letter is to reaffirm our sup-
port and preference for that bill.

As you are aware, the issuance of licenses for the construction of
deepwater ports beyond the territorial sea of the United States will
fall under the jurisdiction of several Federal agencies. The primary
issue in developing deepwater port legislation has therefore been
the proper role of each agency. We feel that the Administration’s
proposal, H.R. 7501, satisfactorily resolved this problem by making
the Department of the Interior the coerdinating agency. However,
we find that H.R. 5898 addresses the issue in a similar and acceptable
manner by dividing the coordination responsibilities between this
Department and the Department of Transportation,

Although ‘we oppose some provisions in the bill including section
102(d) (C) which provides for a sharing of rental fees with adjacent
coastal states and section 106(c) which impeses a 3% tax on the
¢onstruction cost of deepwater port faciilties, we feel that H.R. 5898
generally meets the objectives of the Administration’s bill. It not
only coordinates agency responsibilities to ensure efficient licensing
procedures but it also ensures protection of the environment and other
national interests. )

Again, we urge prompt enactment of this very important legisla-
tion to help us meet our increasing energy demands.

Sincerely yours,
Rocers C.B. Morton,
Secretary of the Interior.



H. R. 10701

J

Rinety-third Congress of the Anited States of America
: AT THE SECOND SESSION ’ |

Begun and held at the City of Washington on Monday, the twenty-first day of January,
. one thousand nine hundred and seventy-four | :

an Act

" To regulate commerce, promote efficiency in transportation, and. protect the
environment, by establishing procedures for the location, construction, and
operation of deepwater ports off the coasts of the United States, and for
other purposes. ; .

Be it enacted by the Senate and House of g:iapresentatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Deepwater Port Act of 1974”.

DECLARATION OF POLICY

’ A Skc. 2. (a) It is declared to be the purposes of the Congress in this
ot to—
(1) authorize and regulaté the loeation, ownership, construc-
tion, and operation of deepwater ports in waters beyond the terri-
torial limits of the United States; N \ ,
(2) provide for the protection of the marine and coastal
environment to prevent or minimize any adverse impact which
might occur as a consequence of the development of such ports;
53) protect the interests of the United States and those of
adjacent coastal States in the location, construction, and opera-
tion of deepwater ports; and
(4) protect the rights and responsibilities of States and com-
munities to regulate growth, determine land use, and otherwise
protect the environment in accordance with law. ,
(b) The Congress declares that nothing in this Act shall be con- =~ . . ,
strued to affect the legal status of the higi seas, the superjacent air- TR
space, or the seabed and subsoil, including the Continental Shelf. ' ;

DEFINITIONS

hSm. 3. As used in this Act, unless the context otherwise requires,
the term— v '
(1) “adjacent coastal State” means any coastal State which T
(A) would be directly connected by pipeline to a deepwater port, -
as proposed in an application; (B) would be located within 15
v miles of any such proposed deepwater port; or (C) is designated
by the Secretary in accordance with section 9({a) (2) of this Act;
(2) “affiliate” means any entity owned or controlled by, any
person who owns or controls, or any entity which is under com- -
mon ownershild) or control with an applicant, licensee, or an
per?%l) required to be disclosed pursuant to section 5(c) (2) (Ag
or 3
(3) “antitrust laws” includes the Act of July 2, 1890, as
amended, the Act of October 15, 1914, as amended, she Federal
Trade Commission Act 215 U.S.C. 41 et seq., and sections 73 and
74 of the Act of August 27, 1894, as amended ; -
(4) “application” means any application submitted under this
Act (A) for a license for the ownership, construction, and opera-
tion of & deepwater port; (B) for transfer of any such license; ‘ ’ |
or (C) for any substantial change in any of the conditions and A ~
provisions of any such license; , : '
(5) “citizen of the United States” means any person who is a
United States citizen by law, birth, or naturalization, any State,
any agency of a State or a group of States, or any corporation,
partnership, or association organized under the laws of gny Stats
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necessary and that the remaining components do not constitute any
threat to navigation or to the environment. At the request of the
licensee, the Secretary, after consultation with the Secretary of the
Interior, is authorized to waive the removal requirement as to any com-
ponents which he determines may be utilized in connection with the
transportation of oil, natural gas, or other minerals, pursuant to a lease
granted under the provisions of the Outer Continental Shelf Lands
Act (67 Stat. 462), after which waiver the utilization of such com-
ponents shall be governed by the terms of the Outer Continental Shelf
Lands Act.

(f) Upon application, licenses issued under this Act may be trans-
ferred if the Secretary determines that such transfer is in the public
interest and that the transferee meets the requirements of this Act
and the prerequisites to issuance under subsection (c) of this section.

(g) Any citizen of the United States who otherwise qualifies under
the terms of this Act shall be eligible to be issued a license for the
ownership, construction, and operation of a deepwater port.

(h) Licenses issued under this Act shall be for a term of not to
exceed 20 years. Iiach licensee shall have a preferential right to renew
his license subject to the requirements of subsection (c¢) of this section,
upon such conditions and for such term, not to exceed an additional
10 years upon each renewal, as the Secretary determines to be reason-
able and appropriate.

PROCEDURE

Src. 5. (a) The Secretary shall, as soon as practicable after the date
of enactment of this Act, and after consultation with other Federal
agencies, issue regulations to carry out the purposes and provisions
of this Aect, in accordance with the provisions of section 553 of title
5, United States Code, without regard to subsection (a) thereof. Such
regulations shall pertain to, but need not be limited to, application,
issuance, transfer, renewal, suspension, and termination of licenses.
Such regulations shall provide for full consultation and cooperation
with all other interested Federal agencies and departments and with
any potentially affected coastal State, and for consideration of the
views of any interested members of the general public. The Secretary
is further authorized, consistent with the purposes and provisions of
this Act. to amend or rescind any such regulation.

(b) The Secretary, in consultation with the Secretary of the Interior
and the Administrator of the National Oceanic and Atmospheric
Administration, shall, as soon as practicable after the date of enact-
ment of this Act, prescribe regulations relating to those activities
involved in site evaluation and preconstruction testing at potential
deepwater port locations that may (1) adversely affect the environ-
ment; (2) interfere with authorized uses of the Quter Continental
Shelf; or (3) pose a threat to human health and welfare. Such activity
may thenceforth not be undertaken except in accordance with regula-
tions prescribed pursuant to this subsection. Such regulations shall be
consistent with the purposes of this Act.

(e) (1) Any person making an application under this Act shall sub-
mit detsailed plans to the Secretarv. Within 21 days after the receipt of
an application, the Secretary shall determine whether the application
appears to contain all of the information required by paragraph (2)
hereof. If the Secretary determines that such information appears to
be contained in the application, the Secretary shall, no later than 5
davs after making such a determination, publish notice of the appli-
cation and a summary of the plans in the Federal Register. If the §ec-
retary determines that all of the required information does not appear
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to be contained in the application, the Secretary shall notify the appli-
cant and take no further action with respect to the application until
such deficiencies have been remedied.

(2) Each application shall include such financial, technical, and
other information as the Secretary deems necessary or appropriate.
Such information shall include, but need not be limited to—

(A) the name, address, citizenship, telephone number, and the
ownership interest in the applicant, of each person having any
ownership interest in the applicant of greater than 3 per
centum;

(B) to the extent feasible, the name, address, citizenship, and
telephone number of any person with whom the applicant has
made, or proposes to make, a significant contract for the construc-
tion or operation of the deepwater port, and a copy of any such
contract ;

(C) the name, address, citizenship, and telephone number of
each affiliate of the applicant and of any person required to be
disclosed pursuant to subparagraphs (A) or (B) of this para-
graph, together with a description of the manner in which such
affiliate is associated with the applicant or any person required to
be disclosed under subparagraph (A) or (B) of this paragraph;

(D) the proposed location and capacity of the deepwater port,
including all components thereof ; .

(E) the type and design of all components of the deepwater
port and any storage facilities associated with the deepwater
port;

(F) with respect to construction in phases, a detailed descrip-
tion of each phase, including anticipated dates of completion for
each of the specific components thereof ;

(G) the location and capacity of existing and proposed storage
facilities and pipelines which will store or transport oil trans-
ported through the deepwater port, to the extent known by the
applicant or any person required to be disclosed pursnant to sub-
paragraphs (A), (B), or (C) of this paragraph;

(H) with respect to any existing and proposed refineries which
will receive oil transported through the deepwater port, the loca-
tion and capacity of each such refinery and the anticipated volume
of such oil to be refined by each such refinery, to the extent known
by the applicant or any person required to be disclosed pursuant
to subparagraphs (A), (B), or (C) of this paragraph;

(I) the financial and technical capabilities of the applicant to
construct or operate the deepwater port;

(J) other qualifications of the applicant to hold a license under
this Act;

(K) a description of procedures to be used in constructing,
operating, and maintaining the deepwater port, including sys-
tems of oil spill prevention, containment, and cleanup; and

(L) such other information as may be required by the Secre-
tary to determine the environmental impact of the proposed deep-
water port. .

(d{)(l) At the time notice of an application is published pursuant
to subsection (c) of this section, the Secretary shall publish a descrip-
tion in the Federal Registér of an application area encompassing tlll)e
deepwater port site proposed by such application and within which
construction of the proposed deepwater port would eliminate, at the
time such application was submitted, the need for any other deep-
water port within that application area.
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REMEDIES

Sec. 15. (a) Any person who willfully violates any provision of
this Act or any rule, order, or regulation issued pursuant thereto shall
on conviction be fined not more than $25,000 for each day of viola-
tion or imprisoned for not more than 1 year, or both.

(b) (1) Whenever on the basis of any information available to
him the Secretary finds that any person 1s in violation of any pro-
vision of this Act or any rule, regulation, order, license, or condition
thereof, or other requirements under this Act, he shall issue an order
requiring such person to comply with such provision or requirement,
or he shall bring a civil action in accordance with paragraph (3) of
this subsection.

(2) Any order issued under this subsection shall state with reason-
able specificity the nature of the violation and a time for compliance,
not to exceed thirty days, which the Secretary determines is reasonable,
taking into account the seriousness of the violation and any good faith
efforts to comply with applicable requirements.

(3) Upon a request by the Secretary, the Attorney General shall
commence a civil action for appropriate relief, including a permanent
or temporary injunction or a civil penalty not to exceed $25,000 per
day of such violation, for any violation for which the Secretary is
authorized to issue a compliance order under paragraph (1) of this
subsection. Any action under this subsection may be brought in the
district court of the United States for the district in which the
defendant is located or resides or is doing business, and such court
shall have jurisdiction to restrain such violation, require compliance,
or impose such penalty.

(¢) Upon a request by the Secretary, the Attorney General shall
bring an action in an appropriate district court of the United States
for equitable relief to redress a violation by any person of any provi-
sion of this Act, any regulation under this Act, or any license condi-
tion. The district courts of the United States shall have jurisdiction to
grant such relief as is necessary or appropriate, including mandatory
or prohibitive injunctive relief, interim equitable relief, compensatory
damages, and punitive damages.

(d) Any vessel, except a public vessel engaged in noncommercial
activities, used in a violation of this Act or of any rule or regulation
issued pursuant to this Act, shall be liable in rem for any civil penalty
assessed or criminal fine imposed and may be proceeded against in any
district court of the United States having jurisdiction thereof; but no
vessel shall be liable unless it shall appear that one or more of the
owners, or bareboat charterers, was at the time of the violation, a con-
senting party or privy to such violation.

CITIZEN CIVIL ACTION

Skc. 16. (2) Except as provided in subsection (b) of this section,
any person may commence a civil action for equitable relief on his own
behalf, whenever such action constitutes a case or controversy—

(1) against any person (including (A) the United States, and
(B) any other governmental instrumentality or agency to the
extent permitted by the eleventh amendment to the Constitution)
who is alleged to be in violation of any provision of this Act or
any condition of a license issued pursuant to this Act; or

(2) against the Secretary where there is alleged a failure of
the Secretary to perform any act or duty under this Act which is
not discretionary with the Secretary. Any action brought against
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the Secretary under this paragraph shall be brought in the district
court for the District of Columbia or the district of the appropriate
adjacent coastal State. i
In suits brought under this Act, the district court shall have jurisdic-
tion, without regard to the amount in controversy or the citizenship
of the parties, to enforce any provision of this Act or any condition of
a license issued pursuant to this Act, or to order the Secretary to per-
form such act or duty, as the case may be.
(b) No civil action may be commenced—
(1) under subsection (a) (1) of this section—

(A) prior to 60 days after the plaintiff has given notice of
the violation (i) to the Secretary and (ii) to any alleged
violator; or

(B) if the Secretary or the Attorney General has com-
menced and is diligently prosecuting a civil or criminal action
with respect to such matters in a court of the United States,
but in any such action any person may intervene as a matter
of right; or

(2) under subsection (a)(2) of this section prior to 60 days

after the plaintiff has given notice of such action to the Secretary.

Notice under this subsection shall be given in such a manner as the
Secretary shall prescribe by regulation.

(¢) In any action under this section, the Secretary or the Attorney
General, if not a party, may intervene as a matter of right.

(d) The Court, in 1ssuing any final order in any action brought
pursuant to subsection (a) of this section, may award costs of litiga-
tion (including reasonable attorney and expert witness fees) to any
party whenever the court determines that such an award is
appropriate.

(e) Nothing in this section shall restrict any right which any person
(or class of persons) may have under any statute or common law to
seek enforcement or to seek any other relief.

JUDICIAL REVIEW

Skc. 17. Any person suffering legal wrong, or who is adversely
affected or aggrieved by the Secretary’s decision to issue, transfer,
modify, renew, suspend, or revoke a license may, not later than 60 days
after any such decision is made, seek judicial review of such decision in
the United States Court of Appeals for the circuit within which the
nearest adjacent coastal State is located. A person shall be deemed
to be aggrieved by the Secretary’s decision within the meaning of
this Act if he—

(A) has participated in the administrative proceedings before
the Secretary (or if he did not so participate, he can show that his
failure to do so was caused by the Secretary’s failure to provide
the required notice) ; and

(B) isadversely affected by the Secretary’s action.

LIABILITY

Sec. 18. (a) (1) The discharge of oil into the marine environment
from a vessel within any safety zone, from a vessel which has received
oil from another vessel at a deepwater port, or from a deepwater port
is prohibited.

(2) The owner or operator of a vessel or the licensee of a deepwater
Eort from which oil is discharged in violation of this subsection shall

e assessed a civil penalty of not more than $10,000 for each violation.
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No penalty shall be assessed unless the owner or operator or the
licensee has been given notice and opportunity for a hearing on such
charge. Each violation is a separate offense. The Secretary of the
Treasury shall withhold, at the request of the Secretary, the clearance
required by section 4197 of the Revised Statutes of the United States,
ag amended (46 U.S.C. 91), of any vessel the owner or operator of
which is subject to the foregoing penalty. Clearance may be granted
in such cases upon the filing of a bond or other surety satisfactory
to the Secretary.

(b) Any individual in charge of a vessel or a deepwater port shall
notify the Secretary as soon as he has knowledge of a discharge of
oil. Any such individual who fails to notify the Secretary immediately
of such discharge shall, upon conviction, be fined not more than $10,000
or imprisoned for not more than 1 year, or both. Notification received
pursuant to this subsection, or information obtained by the use of
such notification, shall not be used against any such individual in any
criminal case, except a prosecution for perjury or for giving a false
statement.

(¢) (1) Whenever any oil is discharged from a vessel within any
safety zone, from a vessel which has received oil from another vessel
at a deepwater port, or from a deepwater port, the Secretary shall
remove or arrange for the removal of such oil as soon as possible,
unless he determines such removal will be done properly and expedi-
tiously by the licensee of the deepwater port or the owner or operator
of the vessel from which the discharge occurs.

(2) Removal of oil and actions to minimize damage from oil dis-
charges shall, to the greatest extent possible, be in accordance with
the National Contingency Plan for removal of oil and hazardous sub-
stances established pursuant to section 311 (c) (2) of the Federal Water
Pollution Control Act, as amended.

(3) Whenever the Secretary acts to remove a discharge of oil pur-
suant to this subsection, he is authorized to draw upon money available
in the Deepwater Port Liability Fund established pursuant to sub-
section (f) of this section. Such money shall be used to pay promptly
for all cleanup costs incurred by the Secretary in removing or in
minimizing damage caused by such oil discharge.

(d) Notwithstanding any other provision of law, except as provided
in subsection (g) of this section, the owner and operator of a vessel
shall be jointly and severally liable, without regard to fault, for
cleanup costs and for damages that result from a discharge of oil
from such vessel within any safety zone, or from a vessel which has
received oil from another vessel at a deepwater port, except when such
vessel is moored at a deepwater port. Such liability shall not exceed
$150 per gross ton or $20,000,000, whichever is lesser, except that
if it can be shown that such discharge was the result of gross negli-
gence or willful misconduct within the privity and knowledge of the
owner or operator, such owner and operator shall be jointly and sev-
erally liable for the full amount of all cleanup costs and damages.

( eg' Notwithstanding any other provision of law, except as provided
in subsection (g) of this section, the licensee of a deepwater port shall
be liable, without regard to fault, for cleanup costs and damages
that result from a discharge of oil from such deepwater port or from
a vessel moored at such deepwater port. Such liability shall not exceed
$50,000,000, except that if 1t can be shown that such damage was the
result of gross negligence or willful misconduct within the privity
and knowledge of the licensee, such licensee shall be liable for the full
amount of all cleanup costs and damages.
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. () (1) There is established a Deepwater Port Liability Fund (here-
inafter referred to as the “Fund”) as a nonprofit corporate entity
which may sue or be sued in its own name. The Fund shall be admin-
istered by the Secretary.

(2) The Fund shall be liable, without regard to fault, for all cleanup
costs and all damages in excess of those actually compensated pursuant
to subsections (d) and (e) of this section.

(3) Each licensee shall collect from the owner of any oil loaded
or unloaded at the decpwater port operated by such licensee, at the
time of loading or unloading, a fee of 2 cents per barrel, except that
(A)) bunker or fuel oil for the use of any vessel, and (B) oil which
~ was transported through the trans-Alaska pipeline, shall not be sub-
ject to such collection. Such collections shall be delivered to the Fund
at such times and in such manner as shall be prescribed by the Secre-
tary. Such collections shall cease after the amount of money in the
Fund has reached $100,000,000, unless there are adjudicated claims
against the Fund yet to be satisfied. Collection shall be resumed when
the Fund is reduced below $100,000,000. Whenever the money in the
Fund is less than the claims for cleanup costs and damages for which
it is liab'e under this section, the Fund shall borrow the balance
required to pay such claims from the United States Treasury at an
interest rate determined by the Secretary of the Treasury. Costs of
administration shall be paid from the Fund only after appropriation
in an appropriation bill. All sums not needed for administration and
the satisfaction of claims shall be prudently invested in income-
producing securities issued by the United States and approved by
the Secretary of the Treasury. Income from such securities shall be
applied to the principal of the Fund.

Fg) Liability shall not be imposed under subsection (d) or (e) of
this section if the owner or operator of a vessel or the licensee can
show that the discharge was caused solely by (1) an act of war, or
(2) negligence on the part of the Federal Government in establishing
and maintaining aids to navigation. In addition, liability with respect
to damages claimed by a damaged party shall not be imposed under
subsection (d), (e), or (f) of this section if the owner or operator of
a vessel, the licensee, or the Fund can show that such damage was
caused solely by the negligence of such party.

(h) (1) In any case where liability is imposed pursuant to subsec-
tion (d) of this section, if the discharge was the result of the negligence
of the licensee, the owner or operator of a vessel held liable shall be
subrogated to the rights of any person entitled to recovery against
such licensee.

(2) In any case where liability is imposed pursuant to subsection
(e) of this section, if the discharge was the result of the unseaworthi-
ness of a vessel or the negligence of the owner or operator of such
vessel, the licensee shall be subrogated to the rights of any person
entitled to recovery against such owner or operator.

(3) Payment of compensation for any damages pursnant to sub-
section (f)(2) of this section shall be subject to the Fund acquiring
by subrogation all rights of the claimant to recover for such damages
from any other person,

(4) The liabilities established in this section shall in no way affect
or limit any rights which the licensee, the owner. or operator of a
vessel, or the Fund may have against any third party whose act may
in any way have caused or contributed to a discharge of oil.

(5) In any case where the owner or operator of a vessel or the licensee
of a deepwater port from which oil is discharged acts to remove such
oil in accordance with subsection (¢) (1) of this section, such owner or
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operator or such licensee shall be entitled to recover from the Fund the
reasonable cleanup cost incurred in such removal if he can show that
such discharge was caused solely by (A) an act of war or (B) negli-
gence on the part of the Federal Government in establishing and
maintaining aids to navigation.

(i) (1) The Attorney General may act on behalf of any group of
damaged citizens he determines would be more adequately represented
as a class in recovery of claims under this section. Sums recovered
shall be distributed to the members of such group. If, within 90 days
after a discharge of oil in violation of this section has occurred, the
Attorney General fails to act in accordance with this paragraph, to sue
on behalf of a group of persons who may be entitled to compensation
pursuant to this section for damages caused by such discharge, any
member of such group may maintain a class action to recover such dam-
ages on behalf of such group. Failure of the Attorney General to act
in accordance with this subsection shall have no bearing on any class
action maintained in accordance with this paragraph.

(2) In any case where the number of members in the class exceeds
1,000, publishing notice of the action in the Federal Register and in
local newspapers serving the areas in which the damaged parties reside
shall be deemed to fulfill the requirement for public notice established
by rule 23(c) (2) of the Federal Rules of Civil Procedure.

(8) The Secretary may act on behalf of the public as trustee of the
natural resources of the marine environment to recover for damages
to such resources in accordance with this section. Sums recovered shall
be applied to the restoration and rehabilitation of such natural
resources by the appropriate agencies of Federal or State government.

(3) (1) The Secretary shall establish by regulation procedures for
the filing and payment of claims for cleanup costs and damages pur-
suant to this Act.

(2) No claims for payment of cleanup costs or damages which are
filed with the Secretary more than 8 years after the date of the dis-
charge giving rise to such claims shall be considered.

(3) Appeals from any final determination of the Secretary pur-
suant to this section shall be filed not later than 30 days after such
determination in the United States Court of Appeals of the circuit
within which the nearest adjacent coastal State is located.

(k) (1) This section shall not be interpreted to preempt the field
of liability or to preclude any State from imposing additional require-
ments or liability for any discharge of oil from a deepwater port or a
vessel within any safety zone.

(2) Any person who receives compensation for damages pursuant
to this section shall be precluded from recovering compensation for
the same damages pursuant to any other State or Federal law. Any
person who receives compensation for damages pursuant to any other
Federal or State law shall be precluded from receiving compensation
for the same damages as provided in this section.

(I) the Secretary shall require that any owner or operator of a
vessel using any deepwater port, or any licensee of a deepwater port,
shall carry insurance or give evidence of other financial responsibility
in an amount sufficient to meet the liabilities imposed by this section.

(m) As used in this section the term—

(1) “cleanup costs” means all actual costs, including but not
limited to costs of the Federal Government, of any State or local
government, of other nations or of their contractors or subcon-
tractors incurred in the (A) removing or attempting to remove,
or (B) taking other measures to reduce or mitigate damages from,
ang oll discharged into the marine environment in violation of
subsection (a) (1) of this section;
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(2) “damages” means all damages (except cleanup costs) suf-
fered by any person, or involving real or personal property,
the natural resources of the marine environment, or the coastal
environment of any nation, including damages claimed without
regard to ownership of any affected g(ﬁa,nds, structures, fish, wild-
life, or biotic or natural resources;

(3) “discharge” includes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting, emptying, or dumping into
the marine environment of quantities of oil determined to be
harmful pursuant to regulations issued by the Administrator of
the Environmental Protection Agency ; and

(4) “owner or operator” means any person owning, operating,
or chartering by demise, a vessel.

{n) (1) The Attorney General, in cooperation with the Secretary,
the Secretary of State, the Secretary of the Interior, the Administrator
of the Environmental Protection Agency, the Council on Environ-
mental Quality, and the Administrative Conference of the United
States, is authorized and directed to study methods and procedures
for implementing a uniform law providing liability for cleanup costs
and damages from oil spills from Outer Continental Shelf operations,
deepwater ports, vessels, and other ocean-related sources, The study
shall give particular attention to methods of adjudicating and settling
claims as rapidly, economically, and equitably as possible.

(2) The Attorney General shall report the results of his study
together with any legislative recommendations to the Congress within
6 months after the date of enactment of this Act.

RELATIONSHIP TO OTHER LAWS

Sec. 19. (a) (1) The Constitution, laws, and treaties of the United
States shall apply to a deepwater port licensed under this Act and to
activities connected, associated, or potentially interfering with the use
or operation of any such port, in the same manner as if such port were
an area of exclusive Federal jurisdiction located within a State. Noth-
ing in this Act shall be construed to relieve, exempt, or immunize any
person from any other requirement imposed by Federal law, regula-
tion, or treaty. Deepwater ports licensed under this Act do not possess
the status of 1slands and have no territorial seas of their own. ’

(2) Except as otherwise provided by this Act, nothing in this Act
shall in any way alter the responsibilities and authorities of a State
or the United States within the territorial seas of the United States.

(b) The law of the nearest adjacent coastal State, now in eflect or
hereafter adopted, amended, or repealed, is declared to be the law of
the United States, and shall apply to any deepwater port licensed pur-
suant to this Act, to the extent applicable and not inconsistent with any

rovision or regulation under this Act or other Federal laws and regu-
ations now in effect or hereafter adopted, amended, or repealed. All
such applicable laws shall be administered and enforced by the appro-
priate officers and courts of the United States. For purposes of this
subsection, the nearest adjacent coastal State shall be that State whose
seaward boundaries, if extended beyond 3 miles, would encompass the
site of the deepwater port. ~

(¢) Except in a situation involving force majeure, a licensee of a
deepwater port shall not permit a vessel, registered in or flying the
flag of a foreign state, to call at, or otherwise utilize a deepwater port
licensed under thig Act unless (1) the foreign state involved, by spe-
cific agreement with the United States, has agreed to recognize the
jurisdiction of the United States over the vessel and its personnel, in
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accordance with the provisions of this Act, while the vessel is located
within the safety zone, and (2) the vessel owner or operator has desig-
nated an agent in the United States for receipt of service of process in
the event of any claim or legal proceeding resulting from activities of
the vessel or its personnel while located within such a safety zone.

(d) The customs laws administered by the Secretary of the Treasury
shall not apply to any deepwater port licensed under this Act, but all
foreign articles to be used in the construction of any such deepwater
port, including any component thereof, shall first be made subject to
all applicable duties and taxes which would be imposed upon or by
reason of their importation if they were imported for consumption in
the United States. Duties and taxes shall be paid thereon in accord-
ance with laws applicable to merchandise imported into the customs
territory of the United States.

(e) The United States distriet courts shall have original jurisdiction
of cases and controversies arising out of or in connection with the con-
struction and operation of deepwater ports, and proceedings with
respect to any such case or controversy may be instituted in the judi-
cial district in which any defendant resides or may be found, or in the
judicial district of the adjacent coastal State nearest the place where
the cause of action arose,

(f) Section 4(a) (2) of the Act of August 7, 1953 (67 Stat. 462) is
amended by deleting the words “as of the effective date of this Act” in
the first sentence thereof and inserting in lieu thereof the words %, now
in effect or hereafter adopted, amended, or repealed”.

ANNUAL REPORT BY SECRETARY TO CONGRESS

Skc. 20. Within 6 months after the end of each fiscal year, the
Secretary shall submit to the President of the Senate and the Speaker
of the House of Representatives (1) a report on the administration of
the Deepwater Port Act during such fiscal year, including all deep-
water port development activities; (2) a summary of management,
supervision, and enforcement activities; and (3) recommendations to
the Congress for such additional legislative authority as may be
necessary to improve the management and safety of deepwater port
development and for resolution of jurisdictional conflicts or
ambiguities.

PIPELINE SAFETY AND OPERATION

Sgc. 21. (a) The Secretary, in cooperation with the Secretary of the
Interior, shall establish and enforce such standards and regulations as
may be necessary to assure the safe construction and operation of oil
pipelines on the Outer Continental Shelf.

(b) The Secretary, in cooperation with the Secretary of the Interior,
is authorized and directed to report to the Congress within 60 days
after the date of enactment of this Act on appropriations and staffing
needed to monitor pipelines on Federal lands and the Outer Con-
tinental Shelf so as to assure that they meet all applicable standards
for construction, operation, and maintenance.

(¢) The Secretary, in cooperation with the Secretary of the Interior,
is authorized and directed to review all laws and regulations relating
to the construction, operation, and maintenance of pipelines on Federal
lands and the Outer Continental Shelf and to report to Congress
thereon within 6 months after the date of enactment of this Act on
administrative changes needed and recommendations for new legisla-
tion. :



e

H. R.10701—21

NEGOTIATIONS WITH CANADA AND MEXICO

Sec. 22. The President of the United States is authorized and
requested to enter into negotiations with the Governments of Canada
and Mexico to determine:

(1) the need for intergovernmental understandings, agreements,
or treaties to protect the interests of the people of Canada, Mexico,
and the United States and of any party or parties involved with
the construction or operation of deepwater ports; and

(2) the desirability of undertaking joint studies and investiga-
tions designed to insure protection of the environment and to
eliminate any legal and regulatory uncertainty, to assure that the
interests of the people of Canada, Mexico, and the United States
are adequately met.

The President shall report to the Congress the actions taken, the
progress achieved, the areas of disagreement, and the matters about
which more information is needed, together with his recommendations
for further action,

PUBLIC LAW 93-153

Skc. 23. Nothing in this Act shall be construed to amend, restrict,
or otherwise limit the application of section 28(u) of the Mineral
Leasing Act of 1920, as amended by Public Law 93-153.

GENERAL PROCEDURES

Sec. 24. The Secretary or his delegate shall have the authority to
igssue and enforce orders during proceedings brought under this Act.
Such authority shall include the authority to issue subpenas, admin-
ister oaths, compel the attendance and testimony of witnesses and the
groduction of books, papers, documents, and other evidence, to take

epositions before any designated individual competent to administer
oaths, and to examine witnesses.

AUTHORIZATION FOR APPROPRIATIONS

Sgc. 25. There is authorized to be appropriated for administration
of this Act not to exceed $2,500,000 for the fiscal year ending June 30,
1975, not to exceed $2,500,000 for the fiscal year ending June 30, 1976,
and not to exceed $2,500,000 for the fiscal year ending June 30, 1977.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

I have approved H.R. 10701, the Deepwater Ports Act
of 1974,

Since taking office, I have urged on several occasions
that the Congress give high priority to our Executive Branch
request for legislatlion dealling with deepwater ports. I
considered this an important step in our national effort to
provide an adequate supply of energy at reasonable prices,
and I therefore commend the 93rd Congress for completing
work on the measure before adjournment.

Deepwater Ports can provide the safest, most efflclent
and least expensive means for transporting petroleum supplies
that we obtain from foreign sources. This Act establishes the
necessary legal framework for licensing the construction and
operation of port faclilitles in naturally deep water distant
from our coastlines where supertankers can unload their
cargo into underwater pipelilnes.

Because of thelr immense capacity supertankers can
reduce by nearly one-third the cost of hauling a barrel of
0oil. The use of deepwater ports also reduces the danger of
o1l spllls since fewer conventional tankers would be re.-
quired to deliver oil to our crowded inshore harbors.

Our existing ports are not deep enough to handle supertankers
safely and dredging existing ports can be very expenslve as
well as environmentally undesirable.

The Deepwater Ports Act is a significant addition to
our program for supplying the Nation's energy needs., I am
pleased to be able to sign it into law as one of my first
acts of the new year.
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