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13t Session | No. 93-127

RETIREMENT INCOME SECURITY FOR EMPLOYEES
ACT OF 1978

APRIL 18, 1973.—Ordered to be printed

Mr. Wirriams, from the Committee on Labor and Public Welfare,
' submitted the following

REPORT

[To accompany 8. 4]

The Committee on Labor and Public Welfare, to which was referred
the bill (S. 4) to strengthen and improve the protections and interests
of participants and beneficiaries of employee pension and welfare.
benefit plans, having considered the same, reports favorably thereon
with an amendment and recommends that the bill as amended do pass.

I. Synopsis

The provisions of S. 4 are addressed to the issue of whether American
working men and women shall receive private pension plan benefits
which they have been led to believe would be theirs upon retire-
ment from working lives. It responds by mandating . protective
measures, and prescribing minimum standards for promised benefits.

The purpose of S. 4 is to prescribe legislative remedies for the
various degciencies ‘existing in the private pension plan systems
which have been determined by the Senate Subcommittee’s compre-
hensive study of such plans. This legislation would authorize the estab-
lishment within the Department of Labor of an Office of Pension and
Welfare Plan Administration which would implement specified and
required standards of vesting, funding, reinsurance, disclosure and
fiduciary standards, and a voluntary program of portability of vested
pension credits. That office would also be charged with enforcement
of the provisions of the Act.

The Act imposes minimum vesting requirements in pension plans,
whereby employees, after eight years of service, will be entitled to &
vested nonforfeitable right to 309 of stheir ued pension benefits,
and, thereafter, each year will acquire an iti % to such right
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until, at the end of 15 years’ service, they will be entitled to 1009
vested benefits. Where plans are determined by the Secretary of
Labor to contain vesting formulas which provide a degree of vesting
protection as equitable as the vesting schedule in the bill, compliance
with the statutory vesting schedule may be waived by the Secretary.
Pension plan participants would be vested in the accrued pension
benefits attributable to service with their employer performed both
before and after the effective date of the Act. .

Under specified circumstances, where the vesting requirements
would increase costs or contributions to an extent that “substantial
economic injury”’ would result to the employer and to the participants’
interests, the Secretary may defer compliance with the vesting provi-
sions for a period not to exceed five years. ) )

The Act establishes minimum funding requirements for pension
plans to assure that all unfunded pension liabilities of the plan will
be funded over a 30-year period. However, the Secretary of Labor
is authorized to permit variances from such funding requirements to

- plans which qualify under appropriate conditions. ) i

It establishes a voluntary program for portability of pension credits
through a central fund, whereby employees of participating employ-
ers may transfer vested credits from one employer to another upon
change of employment, ) )

A plan termination insurance program is established to guarantee
that vested pension credits of employees will be paid upon termina-
tion of a pension plan when there are not sufficient assets to pay the
workers’ vested benefits. It insures benefits already earned and vested
under the terms of the pension plan, prior to the date of enactment.

The bill prescribes new and stringent rules of conduct required
for trustees and fiduciaries administering employee benefit funds, and
prohibits conflicts of interest and various specific parctices to prevent
actual or potential misuse of such funds. i )

It requires additional and comprehensive disclosure of vital data
in reports to be filed with the Federal Government, and understand-
able explanations to workers of their rights and obligations under their
pension plans. )

The bill makes it unlawful for any person to discharge, suspend,
expel, fine, discipline or discriminate against participants in order to
interfere with their rights under the plan or the Aet or for the purpose
of preventing the attainment of their rights under the plan or the Act.
It 1s made a criminal offense to use fraud, force or violence, or threats
thereof, in this connection. . )

Finally, it establishes federal jurisdiction and adequate remedies
to both the Government and individual worker for judicial and ad-
ministrative enforcement of the bill’s provisions, including recovery of

 pension benefits due.

II. Background

Hisrory oF PeEnsion Praxn RecurLaTION

The growth of the private pension industry in the United States,
which began before the turn of tle century, had been gradual until the
years preceding World War II. By 1925, there were about 400 private
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pension plans in operation. However, as time progressed and American
attitudes and beliefs regarding retirement security changed, as a re-
sult of the Depression, and the subsequent passage in 1935 of the
Social Security Act and the Railroad Retirement Act, s steady in-
crease in the growth of the private pension plan system began.” The
wage freezes, imposed during World War II and the Korean conflict,
contributed to the acceleration of this growth. Increases in fringe
and retirement benefits during these crucial periods became a means
of compensating workers in lieu of increased wages, thus making pen-
sion benefits a form of deferred wages.

In 1947, stemming from a suit filed with the National Labor Rela-
tions Board, the U.S. District Court decided that pensions were a
form of remuneration for labor within the terms of the National
Labor Relations Act (1935) and, accordingly, they were recognized
as mandatory subjects of the collective bargaining process. This
decision was upheld by the Seventh Circuit Court of Appeals in 1948
and paved the way for the rapid growth of collectively-bargained
pension plans and the expansion of pension benefits to union members.
(Inland Steel Company v. NLRB, 170 F. 2d 247 (7th Cir. 1948), cert.
denied, 336 U.S. 960 (1949).)

In 1940, an estimated four million employees were covered by pri-
vate pensions; in 1950, the figure had more than doubled to 9.8 million;
in 1960, over 21 million employees were covered; and in 1973, approxi-
mately 30 million workers participated. Currently, about one-half of
our industrial work force in the United States are members and
participants of private Pension plans. It is projected that by 1980,
42.3 million workers will be covered by private pension plans. The
growth of the assets owned or controlled by pension funds has closely
paralleled this expansive growth. Total estimated assets of pension
plans have accelerated from $2.4 billion in 1940 to $150 billion in 1973
and are increasing at a rate projected to exceed $250 billion by 1980.

This rapid growth has constituted the basis for legislative efforts by
both the federal and various state governments to gain some regulatory
jurisdiction over private pension plans to assure effective and equitable
performance. Various aspects of pension plans have been affected to
some degree by most of the major labor legislation of the twentieth
century, including the Nationdl Labor Relations Act (1935), the
Labor-Management Relations Act (1947), and the Labor-Management
Reporting and Disclosure Act (1959). However, not until 1958, with
the enactment of the Welfare and Pension Plans Disclosure Act, was
legislation effected which was specifically designed to exercise regula-
th controls over pension and welfare funds. Based upon disclosure of
malfeasance and improper activities by pension administrators, trust-
ees, or fiduciaries, the Act was amended in 1962 to designate certain
acts of conduct as federal crimes when they occurred in connection
with welfare and pension plans. The amendments also conferred in-
vestigatory and various regulatory powers upon the Secretary over
pension and welfare funds. In the decade since the amendments were
enacted, experience has shown that, despite intermittent enforcement
of the reporting requirements and the criminal provisions, the pro-
tection accomplished by statute has not been sufficient to accomplish
Congressional intent.
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Tae ExisTing Law

The growth and development of the private pension system in the
past two decades has been substantial. Yet, regulation of the private
system’s scope and operation has been minimal and its effectiveness
a matter of debate. The assets of private plans, estimated to be in
excess of $150 billion, constitute the only large private accumulation
of funds which have escaped the imprimatur of effective federal
regulation,

At the federal level, there are essentially three federal statutes
which, although accomplishing different purposes and vested within
different federal departments for enforcement, are all compatible in
their regulatory responsibilities. These are the Welfare and Pension
Plans Disclosure Act (29 U.S.C. Sec. 301 et. seq.), the Labor-Manage-
ment Relations Act (29 U.S.C. Sec. 141, et. seq.) and the Internal
Revenue Code (I.R.C. of 1954, Secs. 401-404, 501-503).

A complete description of the federal regulation affecting the ad-
ministration of private plans can be found in Interim Report of
The Private We]%a.re and Pension Plan Study, 1971, Senate Report
No. 92-634 of the 92d Congress, 2d Session. . )

After a comprehensive investigation of abuses in the administration
and investment of private fund assets, Congress adopted the Welfare
and Pension Plan Disclosure Act in 1958. The policy underlying enact-
ment of this Act was purportedly to protect the insterest of welfare and

ension plan participants and beneficiaries through disclosure of in-
Format;ion with respect to such plans. The essential requirement of the
Act was that the plan administrator compile, file with the Secretary
of Labor, and. send to participants and their beneficiaries upon written
request, a description and annual report of the plan. It was expected
that the knowledge thus disseminated would enable participants to
police their plans. gl‘he Act was amended in 1962 to make theft, embez-
zlement, bribery, and kickbacks federal crimes if they occur in connec-
tion with welfare and pension plans. The 1962 amendments also con-
ferred limited investigatory and regulatory powers upon the Secre-
tary of Labor, and required bonding of plan officials.
xperience in the decade since the passage of the above amend-
ments has demonstrated the inadequacy of the Welfare and Pension
Plans Disclosure Act in regulating the private pension system for the
urpose of protecting rights and benefits due to workers. 1t is weak in
its limited disclosure requirements and wholly lacking in substantive
fiduciary standards. Its chief procedural weakness can be found in its
reliance upon the initiative of the individual employee to police the
management of his plan. )

The Labor-Management Relations Act, Sec. 302, provides the
fundamental guidelines for the establishment and operation of pension
funds administered jointly by an employer and a union. The Act is
not intended to establish nor does it provide standards for the preser-
vation of vested benefits, funding adequacy, security of investment, or
fiduciary conduct. )

Tax deduction benefits aceruing to employers are prescribed by the
Internal Revenue Code under which the employer is granted a deduc-
tion within certain limits for contributions made to a qualified plan,
and the investment earnings on such plans are made tax-exempt. To
attain “qualified status” under the Code, the plan must be (1) for the
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exclusive benefit of the participants; (2) for the purpose of distribut-
ing the corpus or income to the participants; (3) established in such
a manner to make it impossible for the employer to use or divert funds
before satisfying the plan’s liabilities; and (4) not discriminate in
favor of officers, stockholders, or highly-compensated or supervisory
em,Ffloyees. .

he Internal Revenue Code provides only limited safeguards for
the security of anticipated benefit rights in private plans since its
primary functions are designed to produce revenue and to prevent
evasion of tax obligations. The essence of enforcement under the Code
lies in the power of the Internal Revenue Service to grant or disallow
qualified status to a pension plan, thus determining the availability
of statutory tax advantages. The Internal Revenue Service juris-
diction and enforcement capabilities are solely to allow various tax
advantages to accrue to employers who establish and maintain pension
plans which can qualify for such tax benefit privileges.

In the absence of adequate federal regulation, the participant is left
to rely on the traditional equitable remedies of the common law of
trusts. A few states, including New York, Washington, Wisconsin,
Massachusetts, and California have codified existing trust principles
and enacted legislation which requires in many instances a greater
degree of disclosure than required by federal statute.

he fact that statutory rules exist says little as to their efficacy in
adjusting inequities that are visited upon plan participants, as evi-
denced by the hearings before this Committee. In almost every in-
stance, participants lose their benefits not because of some violation
of federal law, but rather because of the manner in which the plan is
executed with respect to its contractual requirements of vesting or
funding. Courts strictly interpret the plan indenture and are reluctant
to apply concepts of equitable relief or to disregard technical docu-
ment wording. Thus, under present law, accumulated pension credits
can be lost even when separated employes are within a few months, or
even days, of qualifying for retirerent.

The proposed bill would, therefore, establish minimum standards
of vesting, funding, and fiduciary conduct and also provide for volun-
tary portability of earned pension credits and a system of compulsory
benefit insurance to protect the security of pension rights. .

As suggested by the President’s Cabinet Committee Report of
1965: “As a matter of equity and fair treatment an employee covered
by a pension plan is entitled, after a reasonable period of service, to
protection of his future retirement benefit against any termination of
his employment.” Concern for loss of benefits by workers after long
years of labor through circumstances beyond their control was simi-
larly expressed by President Richard M. Nixon on December 8, 1971,
when, in a message to the Congress he said, “When a pension plan is
terminated, an employee participating in it can lose all or & part of
the benefits which he has long been relying on, even if his plan is fully
vested . . . even one worker whose retirement security is destroyed
by the termination of a plan is one too many.” :

Prior LincispATivE AcTION

Prior inquiries and studies by the Senate into the administration
and operations of the private pension plan system in the United States
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were made by the Subcommittee on Welfare and Pension Funds,
Committee on Labor and Public Welfare under authority of Senate
Resolution 225, 83d Congress, and Senate Resolution 30, as extended
by Senate Resolutions 200 and 232 of the 84th Congress. That com-
prehensive investigation, which concluded with a final report to the
Senate on April 16, 1956, had been primarily directed to determine
whether federal legislation was necessary to protect the financial in-
terests of participants in welfare and pension plans. The study also
involved an appraisal of the functions exercised by federal agencies
over private pensions, as well as the adequacy of state controls. It
concluded with various findings and recommendations to the Senate,
and, more specifically, calling for enactment of federal legislation to
compel registration, disclosure and periodic reporting of welfare and
pension plans in the United States. The Subcommittee intended that
Congress provide for greater legislative protection for beneficiaries of
pension plls)ms through detailed public disclosure of the administration
and operation of private pension plans. ) )

Subsequently, the Subcommittee on Welfare and Pension Plans in
the 85th Congress, 1st Session, conducted public hearings on legislative
proposals. These measures proposed to establish the federal regulatory
controls contemplated by the prior Subcommittee findings and recom-
mendations. The records of these prior hearings and reports made by
the Senate have been given meticulous and concerned analysis by this
Subcommittee, and have furnished immesasurable and invaluable
assistance in the inquiry which led to S. 4. . )

The prior investigations by the Senate culminated with the enact-
ment OF the Welfare and Pension Plans Disclosure Act on August 28,
1958. Its main objective was to require welfare and pension benefit
plans covering more than 25 employees to file a description of the plan
and pertinent financial reports with the Department of Labor, and
to furnish participants and beneficiaries, upon request, with a descrip-
tion of the terms of the pension plan and summary of financial data
pertaining to the plan. On June 18, 1962, amendments became effective
that furnished the Secretary of Labor with enforcement authority and
the power to require bonding of plan personnel who handle plan funds
or assets. Various criminal penalties were added to the Act to apply
to embezzlement, bribery, and other criminal actions which threaten
the security of the funds of private pension plans. )

During the 89th Congress, the Senate Special Committee on Investi-
gations, the Senate Finance Committee, and the Joint Economic Com-
mittee each held investigatory hearings on the subject of pension and
welfare plans. The Senate Special Committee on Aging took up the
subject 1n the 90th Congress, as }ﬁu‘t of a comprehensive study on
Developments in Aging, and the House Subcommittee on Labor of
the Education and Labor Committee held extensive hearings in the
91st and 92nd Congresses. During the 90th Congress, 2nd Session,
the Senate Labor Subcommittee held further hearings on four bills
which proposed additional amendments to the Welfare and Pension
Plans Disclosure Act, and various other reforms of the welfare and
private pension plan system. None of this legislation was enacted.

During the 92nd Congress the Senate Labor Subcommittee under
the mandate of successive Senate resolutions conducted sweeping
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inquiries into the private pension system. These inquiries are described
more fully in Section IV of this Report infra.

In the 93rd Congress the Senate Labor Subcommittee held legis-
lative hearings on S. 4 on February 15 and 16, 1973 and both the House
General Labor Subcommittee and the House Ways dnd Means
Committee conducted hearings in February and March of 1973 on
this subject. The House General Labor Subcommittee has issued two
interim reports covering its activities to date.

ExecuTive BRANCH AcTIVITY

The Executive branch expressed interest in the private pension
plans system when, in Marcﬁ,1962, President John ¥. Kennedy ap-
pointed a Cabinet Committee on Corporate Pension Funds to conduct
an investigation of and assessment of laws which govern private
pension and other employee retirement income programs. Addi-
tionally, the Committee was directed to review legislation and ad-
ministrative procedures applicable to pension plans. It reported its
findings on January 15, 1965, to President Lyndon B. Johnson on
various aspects and areas of private pensions which it believed required
remedial action. The Presidential Committee concluded that:
there were no effective prescribed government standards gov-
erning welfare and pension plans;
vesting provisions were generally severe and restrictive, or
nonexistent; '
lack of an adequately comprehensive federal funding requirement
plans terminated prematurely, with no insurance to provide for
payment of accrued benefits to workers; and
employees could be immobilized by lack of portability of earned
pension credits.

The President’s Committee findings in effect revealed that defective
private pension plans were failing to provide the elderly with adequate
Income to meet economic needs when their productivity had ended.

In a report to delegates attending the 1971 White House Conference
on Aging, called by President Richard Nixon, the need for strengthen-
ing private pension plans was emphasized. The Employment and
Retirement Section of that Conference reported that: “Legislation
must be enacted as soon as possible requiring early vesting, adequate
funding and portability of pensions and to provide for %‘ederal in-
surance of pensions.” They further state, “A National Pension
Commission with a Governing Board of management, labor and public
representatives should be established to encourage the expansion and
the improvemnient of pension plans with particular reference to: flexible
retirement ages, liberal (early) vesting and portability, adequate
funding, more general coverage, and job redesign.”

oreover, in a report of a Special Task Force to the Secretary of
Health, Education and Welfare, issued December, 1972 and entitled
“Work in America” it was concluded that: “earlier vesting and port-
ability would clearly reduce inequities in the existing private pension
plans, and enhance the worker’s ability to change occupations—to be
freed from the job that keeps him only because it holds out the promise
of economic security”.
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III. Major Issues

Although the need for legislative reform has been and continues to
be widely acknowledged among all persons and sectors affected, gov-
ernmental supervision of mandated and essential improvements has
been resisted due to the belief that such legislation might impede plan
growth. However, as the Committee has progressed in its inquiries
and made public disclosures of its analysis and findings, it has been
discerned that some resistance has become dissipated and various
opponents have now acknowledged that such reforms will not deter
the establishment or the improvement of 1pens.ion plans. .

The principal issues affecting the vital and basic needs for legis-
lative reform involve consideration of the essential elements of
pensions:

a. Vesting

One of the major private pension plan considerations centers
around the concept of vesting. Vesting refers to the nonforfeitable
right or interest which an employee participant acquires in the pen-
sion fund. The benefit credits may vest in the employee immediately,
although in most cases participants do not become eligible for vesting
of benefits until a stipullg,ted age or period of service, or & combination
of both, is attained. . .

Upon compliance with the basic requirements of age or service,
many plans will grant their participants vested rights to those benefits
earned to that time. However, should employment terminate prior to
such time, the employee will recieve no benefits. Some pension plans,
however, specify “graded” vesting formulas, whereby only a defined
percentage of the accrued benefits earned will vest upon fulfillment of
minimum requirements, and such percentage may increase periodi-
cally, as the employee continues in his employment and completes
additional service. )

Despite the recognized and acknowledged need for pension plans to
provide for vesting of earned benefits, if pension promises are to be
meaningful to workers, there is need for federal statutory require-
ments which will compel an employer to %ra,nt such vesting benefits.
The difficulties and hardships resulting from nonexistent or inade-

uate plan provisions for vesting of benefits have been vividly estab-
hished by the Subcommittee’s studies and hearings. )

It is noteworthy that in 1965, the President’s Commission on Public
Policy and Private Pensions, while acknowledging that there had
been some improvement in private plans by increased adoption of
vesting provisions, nonetheless found and recommended legislation
to make minimum vesting provisions mandatory. That Commission
concluded that “. . . the degree of retirement protection in private
pension plans varies widely and in many cases remains quite inade-
quate.” (President’s Committee on Corporate Pension Funds and
Other Private Retirement and Welfare Pro%ram.s,‘Publw Policy and
Private Pension Programs: A Report to the President on Private Em-
péofi‘;ee Retirement Plans, January, 1965, p. 39). )

he vesting concept recommended by the Cabinet Committee sug-
gested preference for deferred graded vesting. It specifically favored
a vesting formula under which 50 percent of an accrued pension would
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be vested in a plan participant upon completion of 15 years of serv-
ice, with rights to fuﬁ vesting of accrued pension credits to oceur after
20 years of service. In general, although there has been some discern-
ible progress to permit early vesting of benefits to employees, some
empIO{ers incline to defer such vesting until the employee reaches a
normal or early retirement eligibility formula. This is essentially based
upon the belief that it will discourage and deter such employee from
leaving the Jiob before reaching retirement age.

Despite claims by opponents that progress made in pension plan
provisions to provide vesting manifest an eventual voluntary vesting
system, plans mnvolving substantial numbers of workers which contain
no vesting are still not uncommon. The Senate Labor Subcommittee’s
statistical analysis of data furnished by 1,493 private pension plans
has concluded that approximately 13 percent of private pension plans
in the United States 3)0 not contain provisions which require vesting
of benefits to employees prior to retirement. Opponents of mandatory
vesting believe that compulsory vesting provisions will discourage de-
velopment of new plans and impede flexibility and latitude in formu-
lating employee benefits because of excessive costs that are certain to
result. However, in face of Subcommittee findings relative to projected
costs to plans for imposed vesting, indications are that the resistance
of opponents to universal vesting is essentially structured upon ex-
treme reluctance to submit to governmental regulatory measures con-
cerning pension plan administration and operations. In its final
analysis, the issue basically resolves itself into whether workers,
after many years of labor, whose jobs terminate voluntarily or other-
wise, should be denied benefits they have earned as deferred compen-
sation and which have been placed for them in a fund for retirement
purposes.

b. Funding

Another major issue in private pension plans relates to the adequacy
of plan funding. “Funding” refers to the accumulation of sufficient
assets in a pension plan to assure the availability of funds for pay-
ment of benefits due to the employees as such obligations arise. Today,
funding of pension plans for the limited and specific purpose of quali-
fying for tax benefits permitted by law for contributions made is
governed by statutory and regulatory requirements which are under
the jurisdiction of the Internal Revenue Service (I.R.S. Code of 1954,
Sections 401-404). The minimum funding rules (Treasury Regulations,
Sections 1.401—404(c) (1963)) require an employer to make contribu-
tions to a pension fund, qualified by the Internal Revenue Service, of
amounts at least equal to the pension liabilities being created cur-
rently, and the interest due upon those amounts of monies which
reflect unfunded accrued liabilities. The inherent weakness of this
required minimum funding is that the employer is not required under
law to make payments toward ‘the prineipal of the unfunded accrued
liabilities. Without mandatory funding of past service liabilities, a
pension plan may never be in financial posture to meet its pension
obligations to its employees.

The pension plan which offers full protection to its employees is
one which is funded with accumulated assets which at least are equal
to the accrued liabilities, and with a contribution rate sufficient to
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maintain that status at all times. However, since plans are revised
and amended to provide hew benefits which create new and different
liabilities for the plan, opponents of compulsory funding argue that
it is unrealisitc to expect that plans maintain a full fundinglstatus
at all times. The same opposition is voiced for new plans, which in-
variably assume a large unfunded liability at the outset of the plan,
due to the granting of credit for past service by employees to the
employer. i

The ineffectiveness of funding requirements were acknowledged in
the President’s Cabinet Committee Report of 1965, when it concluded
that “. . . the minimum standards for funding under present tax law
do not assure adequate funding. The setting of standards for ade-
quate funding therefore becomes an important public concern.” (Pub-
lic Policy and Private Pension Programs, 1965, pp. 50-51). The Promise
and commitment of a pension can be fulfilled only when funds are
available to pay the employee participant what is owed to him. With-
out adequate funding, a promise of a pension which may be illusory
and empty.
¢. Reinsurance

One of the more dramatic evidences of the deficiencies of pension
plans, illustrated by the Studebaker case in 1964 and more recently
In over 100 cases of pension plan termination uncovered by the Sub-
committee during its inquiry into plan termination, is the fatlure of
employees to receive all of the pension benefits to which they are
entitled, when a company shuts down, relocates or merges with another
corporate entity. Some critics have proposed that corporate assets be
committed -to guarantee any pension obligations which exist at
termination.

Another suggestion is that a federal insurance program should be
instituted to guarantee the payment of these obligations. Under this
program, specified premiums would be paid by pension plan adminis-
trators, and, in the event that a plan is forced to terminate, with. in-
sufficient assets to pay vested employee benefits funds from the
guaranty fund would become available for this purpose. The adverse
impact upon workers of terminated underfunded plans was effectively
shown in the Subcommittee report on plan terminations issued
September 11, 1972, o

n his message to Congress of December 8, 1971 on the subject of
pension reform the President directed the Departments of Labor and
Treasury to undertake a one-year study of Een,sion plan terminations.
To date, an interim report has been published. It reports 683 pension
plan terminations during the first seven months of 1972 affecting
approximately 20,700 pension participants.

d. Portability

Portability refers to the process by which an employee is permitted
to transfer his earned vested pension rights from job to job and at the
end of his career be able to convert all such credits into a final benefit
amount reflecting all of his prior service. Such & process would require
a centralized control or clearinghouse through which the earned
credits could be channeled. The interchangeability of earned vested
pension credits would require regulatory and administrative ma-
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chinery in a federal agency to make it function properly. An effective

system which permits the transferability of earned vested pension
credits is certain to facilitate the mobility of labor. E
e. Fiduciary responsibility and disclosure

Another area of concern of the Subcommittee has involved the
conduct of administration and operations of pension plans. Of par-
ticular interest has been the course of conduct in fund transactions,
the degree of responsibility required of the fiduciaries, the types of
persons who should be deemed pension ‘“fiduciaries,” and the standards
of accountability they shall be governed by in the management and
disposition of pension funds. The only current federal requirement is
that the Secretary of Labor require fiduciaries, trustees, etc., to make
disclosure of the provisions and financial operations of the pension
plan under the Welfare and Pension Plans Disclosure Act.

An important issue relates to the effectiveness of communication of
plan contents to employees. Descriptions of plans furnished to em-
ployees should be presented in a manner that an average and reason-
able worker participant can understand intelligently. It is grossly un-
fair to hold an employee accountable for acts which disqualify him
from benefits, if he had no knowledge of these acts, or if these con-
ditions were stated in a misleading or incomprehensible manner in
plan_booklets. Subcommittee findings were abundant in establish-
ing that an average plan participant, even where he has been furnished
an explanation of his plan provisions, often cannot comprehend them
because of the technicalities and complexities of the language used.

IV, Committee Studies and Activities

The Subcommittee on Labor, pursuant to Senate Resolution 235,
92nd Congress, March 6, 1972, and prior resolutions from the 91st.
Congress, has conducted a comprehensive and exhaustive study of the
private pension plan system in the United States, with particular
emphasis upon the impact which such plans have upon the workers
covered. The Subcommittee’s implementation of the Senate resolu-
tions has been a methodical collection and analysis of vital statistics
and Eertinent detailed data from individual and group cases reflect-
ing the internal administration and operations of private pension and
welfare plans. Invaluable data was furnished by 1,493 selected pension
plans in response to a comprehensive questionnaire prepared by the
Subcommittee in the spring of 1970. The data was analyzed in the Sen-
ate computer to extract information for evaluation by the Subcom-
mittee staff to ascertain the weaknesses and effectiveness of the
provisions of such plans. A preliminary staff report was issued on
March 31, 1971, which contained findings by the Subcommittee rela-
tive to 87 pension plans covering approximately 10 million workers.
Staff studies were also conducted og numerous individual pension

lans in different industries and geographical locations in the United
gtates. An additional study of 764 pension plans was made by the
staff and its findings published on November 7, 1971, which, among
other findings, determined that the median monthly income being
received by retired pension plan participants in the United States
was approximately $99.00.
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In September 1972, the final statistical analysis of the 1,493 plans
was prepared and a report issued. It focused on the several char-
acteristics of private pension plans, eligibility requirements, retire-
ment provisions, vesting, funding, disclosure and fiduciary standards.
In general, it demonstrated that a substantial I}umb_er of plans do not
meet the obligation promised of retirement with dignity after many
years of service. ] )

In addition to the staff studies of plans, investigatory hearings were
held in Washington, D.C. during July and October 1971, at which
time workers, employers and affected sectors testified with respect
to various inequities and hardships resulting to the plan participants
from the non-existent or defective provisions of such plans with resgect
to vesting, funding, portability and insurance issues. During these
hearings, 14 employer organizations and more than 25 individual
plan participants were heard during a total of five days of hearings.
Additionally, during 1972, the Subcommittee conducted field hearings
on plan terminations in five major cities throughout the United States.
These hearings, in St. Louis, Newark, Minneapolis, Cleveland and
Philadelphia, publicly disclosed the adverse effects resulting to
workers from t%e inadequate funding of pension plans which covered
them. The problems surfaced were representative of those which
exist in other cities throughout the country. These selective hearings
in the five cities encompassed several different industry pension plans
covering over 22,500 employees. Investigation preceding the hearings
encompassed more than 115 other companies which had terminated
their pension plans with similar disastrous effects upon their employees.

On May 11, 1972, S. 3598, the predecessor bill to S. 4, was Intro-
duced in the U.S. Senate. This legislative proposal, as 1ts successor,
S. 4, embodies remedies specifically designed to correct the deficiencies
uncovered and would provide adequate protection to pension plan

articipants. In June 1972, the Subcommittee held six days of legis-
ative hearings on S. 3598, at which time the Subcommittee heard
testimony of not only experts in the pension field, but representatives
and organizations vitally affected by the legislation. )

After S. 4 was introduced in the Senate, similar legislative hearings
were held on February 15 and 16 in the 93rd Congress, First Session,
relative to S. 4 which incorporated all the provisions of its prececessor,
S. 3598.

These hearings exemplified the purpose of underlying the Subcom-
mittee’s entire study, in that all affected sectors, within the Limits of
time available, were afforded ample opportunity to present their views
with respect to proposed legislation. Additionally, those whose re-
quests to testify could not be honored due to limitations of time, were
encouraged to submit statements and views for consideration by the
staff. Many of these resulted in subsequent conferences to discuss the
merits of objections and suggestions. A number of suggestions were
meritorious and constructive and were subsequently incorporated into
the bill.

Because of the Subcommittee’s concern with the effects which the
projected costs of mandatory vesting might impose upon pension plans,
the Subcommittee, through the actuarial firm of. Grubbs & Company,
Baltimore, Maryland, conducted its own actuarial study and evalpa-
tion of estimated increases in pension plan costs resulting from vesting
provisions. This study, conducted by a recognized and qualified actu-
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arial firm, permitted the Subcommittee to assess the range of increased
costs to private pension plans which might be anticipated as a result
of enactment of S. 3598. A summary of the Subcommittee cost study is
attached as Appendix. .

The Subcommittee’s implementation of its study, as mandated by
Senate resolution, was methodical and analytical. It undertook ini-
tially, through its inquiries and fact-finding, to define the specific prob-
lems of private pension plans in the United States. When the problems
were sufficiently identified, a comprehensive analysis of each was made
by the Subcommittee staff. The analysis was essential in order to de-

~ termine the need and extent of reform essential to meet the deficiencie

and problems surfaced. :
In considering S. 4 and other legislation, the Subcommittee was
of the opinion that, based upon its findings, it would be unwise and
impractical to propose either revisions or new provisions of law in
patchwork fashion. It was convinced that the nature and extent of the
problems determined to exist required one omnibus legislative pro-
posal which would embody essential and indispensable reforms.

V. Committee Action and Explanation of Amendments

The Committee enthusiastically endorses the concept of a compre-
hensive private pension reform program. It believes that expeditious
enactment of S. 4 will institute a program which will achieve a
stengthening of the role played by private retirement plans within
the fabric of our economic and social structures. Its most important
purpose will be to assure American workers that they may look for-
ward with anticipation to a retirement with financial security and
dignity, and without fear that this period of life will be lacking in the
necessities to sustain them as human beings within our society. The
enactment of progressive and effective pension legislation is also cer-
tain to increase stability within the framework of our nation’s econ-
omy, since the tremendous resources and assets of the private pension
plan system are an integral part of our economy. It will also serve
to restore credibility and faith in the private pension plans designed
for American working men and women, and this should serve to en-
courage rather than diminish efforts by management and industry to
ex%and é)ension plan coverage and to improve benefits for workers.

he Committee believes that the legislative approach of establish-
ing minimum standards and safeguards for private pensions is not
only consistent with retention of the freedom of decision-making vital
to pension plans, but in furtherance of the growth and development
of the private pension system. At the same time, the Committee recog-
nizes the absolute need that safeguards for plan participants be suffi-
ciently adequate and effective to prevent the numerous inequities to
workers under plans which have resulted in tragic hardship to so
1I:umy. The Committee has vividly demonstrated this need in public

earings.

The Bill reported by the Committee represents an effort to strike
an appropriate balance between the interests of employers and labor
organizations in maintaining flexibility in the design and operation of
their pension programs, and the need of the workers for a level of
protection which will adequately protect their rights and just expec-
tations. In adopting this approach, the Committee believes it has
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designed a bill, which, like the National Labor Relations Act, the
wage-hour laws and other labor standards laws, jbrlng.s thfa Work.ers’
interests up to parity with those of employers. This legislation strikes
an appropriate and equitable balance between two opposing schools
of thought—those who advocate complete and stringent control of
private pensions and those who oppose any form of government
supervisory or regulatory control.

The Subcommittee on Labor unanimously adopted and reported
out S. 4, with several major changes from S. 4 as introduced on
January 4, 1973. The Subcommittee Print also contained various
changes which were technical or conforming in nature. These changes
are explained in more detail in the section-by-section analysis which
appears later, ) ) )

Examples of major changes incorporated in the Subcommittee
Print included: ) )

1. Providing plan participants on the effective date of the vesting
title with retrospective vesting credit for service performed prior to
the effective date of the title regardless of the age of the plan partici-

“pant. (Sec. 202) ) )

2. Requiring the Secretary of Labor to undertake studies of vesting
provisiors with respect to high mobility workers and to develop
recommendations for revision of government procurement regulations
so as to provide more adequate protection against loss of benefits to
professional, scientific, and technical personnel working on government
contracts. (Secs. 101, 221--223) ] o

3. Permitting the Secretary of Labor, upon appropriate application,
to provide ipsurance to cover unfunded vested liabilities of a plan
not otherwise covered by the Act, which conforms with vesting, fund-
ing and other standards required by the Act. (Sec. 401)

4. Requiring a-plan to serve notice upon the Secretary of Labor of
intent to terminate the plan; failure to provide such notice results in
personal liability on persons who failed to give such notice of losses
incurred by the Pension Benefit Insurance Fund. (Sec. 404)

5. Provision that persons who terminate plans with intent to
circumvent the Act or WPPDA shall be %grsonally liable for losses
incurred by the Pension Benefit Insurance Fund. (Sec. 404)

6. Providing that upon termination an employer shall be liable for
1009, of the plan’s unfunded vested liabilities, but not to exceed
509, of such employer’s net worth. (Sec. 405)

7. Where upon plan termination the plan has surplus assets at-
tributable to employee contributions, they shall be equitably dis-
tributed in relation to employee contributions. (Sec. 510)

8. Fiduciaries cannot receive any consideration from any party
dealing with such fund in connection with a transaction involving the
fund. (Sec. 510) ) .

9. No person can interfere with or discriminate against & participant
with respect to rights and privileges which such person is entitled to
under the plan, Act, or the WPPDA. (Sec. 610)

10. It shall be unlawful for any person to use force or threaten or
otherwise interfere with a person’s exercise of rights under the plan,
Act, or WPPDA. :

11. When considering the experience of multi-employer plans for
insurance premium purposes the Secretary of Labor shall take into ac-
count the withdrawal of employers from the plan. (Sec. 217)

3
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In its Executive meeting on March 20, 1973, the Committee adopted
unanimously the following three amendments:

(1) An amendment offered by Chairman Williams and Senator
Javits to assure participants that optional death benefits can only be
waived in writing signed by’ the participant after the participant
receives a written explanation of the terms and conditions of the
options and the effect of such waiver. The amendment would prevent
a p;zrticipant from losing by default an optional death benefit. (Sec.
510

(2) An amendment offered by Senator Javits to authorize the
Secretary of Labor to bring civil litigation under the Act and the
Welfare and Pension Plans Disclosure Act through attorneys appointed
by the Secretary (except in the Supreme Court.) (Sec. 101)

(3) An amendment offered by Senator Javits extending coverage
of the fiduciary and disclosure amendments to the WPPDA to all
benefit arrangements described in or permitted by Section 302 of the
Taft-Hartley Act. These benefit arrangements would include jointly
administered vacation funds, apprenticeship training funds, day care
centers, scholarship funds, etc. (Sec. 502)

In addition, there were several technical changes adopted by the

Committee.
VI. Committee Views

PoLicy oF THE “RETIREMENT INCOME SECURITY FOR EMPLOYERS AcT’’

The policy statement in Section 2 is most significant in that it recog-
nizes that all of the problems in the private pension field surfaced by
the Committee are so interrelated that they cannot be resolved without
& comprehensive legislative program, dealing not only with malfea-
sance and maladministration in the plans, or the consequences of lack
of adequate vesting, but also with the broad spectrum of questions such
as adequacy of funding, plant shut-downs and plan terminations,
transferability of vested credits, adequate communication to partici-
pants, and, in short, the establishment of certain minimum standards
to which all private pension plans must conform if the private pension
promise is to become a reality rather than an illusion.

DEeriNITIONS

The Committee has the following technical notes concerning
definitions: ,

The definition of “employee” is intended to encompass any person
who has the status of an “employee” under a collective bargaining
agreement. ,

The exclusion of assets of investment companies regulated under
the Investment Company Act of 1940 from the definition of ‘“fund”
is not intended to exclude participating shares in an investment com-
pany held by the fund.

With respect to the term ‘‘profit-sharing retirement plan”, it is
intended that stock bonus, thrift and savings or similar plans with
retirement features be treated as the equivalent of profit-sharing
retirement plans for purposes of this Act unless expressly indicated
otherwise.
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With respect to the definition of “fully funded”, it is intended that
the assets of the plan be valued at fair market value at the time the
funding status determination is made in order to ascertain whether
plan assets are sufficient to cover all accrued liabilities. It is to be em-
phasized that “fully funded” is intended to refer to the sufficiency of
assets with respect to all benefits which may be due and not just those
benefits which are vested. . ) L .

With respect to the term “‘experience deficiency”, it 1s anticipated
that the Secretary will devise rules to preclude a plan from sl‘;}ddenly
revising actuarial standards in order to avoid or circumvent ‘‘experi-
ence deficiencies”. . e

With respect to the term ‘“normal service cost”, it 1s intended that
this definition be applied consistent with such cost methods recognized
by the Internal Revenue Service %12111333 At;ht_)em is an effort to avoid or

vade the funding requirements of this Act. .
° With respecimtg thg term ‘“‘non-forfeitable right” or “vested right”’,
it is not contemplated that vesting be required in benefits such as
death benefits, disability benefits, or other forms of ancillary benefits
rovided by the plan. The plan may, of course, at its option, provide
?or vesting in such benefits. ) ., y

With respect to the terms ‘“‘normal retirement benefit’’ and *‘normal
retirement age”, it is intended that the participant not be compelled
to await the receipt of his retirement or vested benefit beyond age 65.
However, since the Act sets minimum standards, plans may provide re-
tirement or vested benefits prior to age 65, or, on the basis of indi-
vidual agreements made with participants, after age 65 if the partici-
pant so desires. . ) .

In formulating the definition of “multl-emgloye'r plan” the Com-
mittee was guided by the conceYt that such a plan, if sufficiently com-
prehensive in size or scope, would be unlikely to terminate because its
existence did not depend on the economic fortunes of one employer or
employer entity. The Committee recognized that certain single em-
ployer plans have characteristics similar to those of the multi-employer
type described in the definition, but, on balance, it is believed that ex-
perience on plan terminations provides a reasonable basis for the

distinction.
sHnoton TITLE 1.—ORGANIZATION

The Committee believes it is essential to concentrate in the Secretary
of Labor sufficient powers to effectively implement the provisions of
this Act with the minimum amount of duplication and overlapping o
functions. ‘ . . o

The Secretary’s investigatory authority permits examination of plan
books and records without the Secretary having reason to believe a
violation of the Act (or Welfare and Pension Plans Disclosure Act) may
exist, However, the Secretary is limited to one such examination
annuelly. He may, of course, conduct an examination at any time when
he has reasonable cause to believe a violation may exist. The Com-
mittee believes that monies in a pension or welfare fund should be as
safe as money in a bank or insurance company. Periodic spot-check
audits by governmental examiners is a time-tested method for assuring
the security of funds. At the same time, the Committee recognizes a
concern over possible “harassment” which may impede the effective
implementation of the Act’s requirements. Limiting the Secretary to
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one non-violation audit annually takes account of this concern and it
is to be assumed that this authority shall be exercised in good faith
and with no intent of capriciousness or harassment. In light of the
large number of plans that will become subject to the Act, it is ex-
tremely doubtful, as a practical matter, that the Secretary could
eonduct more than one spot-check annually for any given plan.

The Secretary is also authorized to establish standards and qualifi-
cations for actuaries. This is a major innovation and indispensable to
effective enforcement of the funding standards and operation of
the plan termination insurance program. The Committee is unaware
of any significant licensing procedures for actuaries at either the state
of federal level and this may, to some extent, explain inadequate
funding procedures which have been found to exist. Generally speak-
ing, the American Academy of Actuaries is regarded as the umbrella
organization with the most rigorous standards for admission to mem-
bership, and the Committee imntends that the Secretary should give
due weight to membership in this organization or its equivalent as
a basis for certifying actuaries under the Act. Additionally, the Sec-
retary may certify actuaries on the basis of objective standards,
promulgated without regard to membership in any particular
orglg,nization.

he Secretary is also required to establish and maintain reasonable
limitations on actuarial assumptions. It should be noted that the
Secretary is authorized not to prescribe what actuarial assump tions
must be used, but rather to assure that those which are used are
reasonable and reflect relevant experience.

The Secretary is authorized to undertake studies into the private
pension and profit-sharing retirement plans covering a wide variety
of subjects. Of particular interest to the Committee are those studies
which would encompass methods of encouraging further growth of
the private pension system and the a,dvésabﬂit)%‘?g additional coverage
under the Act. With respect to the latter, the Committee intends that
the Secretary pursue studies of those elements encompassed in this
39§islation to include but not be limited to vesting, funding, porta-
bility, reinsurance, and fiduciary and disclosure requirements. The
Secretary is required to conduct appropriste studies of State, City
and local government pension plans, exempt from S. 4, to ascertain
any need for legislative actions with respect to these plans. He is
further required to study the sufficiency of vesting provisions as
applicable to workers who are engaged in high mobility services or
professions such as scientists, engineers, teachers, architects and similar
occupations. The innovative provisions of this bill require close
observation to assure fulfillment of the legislative intent and accord-
ingly, appropriate revisions or other necessary changes shall be
incumbent upon the Secretary to initiate. The Secretary shall give
high priority to recommendations regarding further legislation.

In order to avoid duplications and unnecessary expense, the Secre-
tary is authorized to make arrangements with appropriate federal
or state agencies for assistance in the performance of his functions.
In addition, the Secretary is authorized to enter into arrangement
with appropriate state agencies to assist him in implementing the
Act’s provisions. The states of Wisconsin and New York, for example,
exercise supervision over certain pension and welfare funds in tﬁeir
respective jurisdictions, and the experience and technical know-how
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of these state agencies would be of valuable assistance to the Secretary.
It is not intended, however, that the state agencies utilized would
formulate or apply substantive standards to plans subject to this
Act which differ from the standards in this Act. The Secretary may
also enter into appropriate agreements with such Federal Banking
agencies as the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, ete. to assist him in administering and enforcing
the fiduciary standards in the Welfare and Pension Plans Disclosure

Act.
Part B. CoveraGe aND ExemprioNS

It is intended that coverage under the Act be construed liberally to
provide the maximum degree of protection to working men and women
covered by private retirement programs. Conversely, exemptions
should be confined to their narrow purpose.

In the case of any plan which fluctuates in terms of participant
coverage both above and below twenty-six participants, it shall con-
tinue to be subject to the Act’s coverage once it has become initially
subject to the Act’s coverage.

Plans of all non-profit institutions, with the exception of religious
organizations, shall be subject to the Act in order to provide the em-
ployees of these institutions with protection equal to the proteetion
of employees of profitmaking organizations. In the case of plans es-
tablished or maintained by religious organizations for the benefit of
employees engaged in activities not substantially identified with the
primary role of the religious organization, such employees should
obtain the benefits of coverage under this Act.

The Committee notes that special exemptions have been provided
to plans which are financed exclusively through the medium of union
membership dues and for plans which, as indicated above, cover less
than 26 participants. As to the first, 1t was the Committee’s conclu-
sion, after careful consideration, that it would be unwise to impose
federally mandated standards of vesting and funding on plans where
the participants themselves have the means through the democratic
processes of their union (as protected under the LMRDA) to install
these improvements themselves. To insist on the application of the
standards in this Act to such plans would, in effect, result in requiring

the union members to tax themselves at a higher rate for benefit -

improvements which they themselves have been unwilling to accom-
plish for themselves by the means at hand. Such an approach would
be inconsistent with the basis of this legislation which is to provide
welfare and pension plan improvements where the participants do
not have the means to provide these improvements themselves
through their collective actions.

The Committee also concluded that an exemption for plans of
small size was necessary in order to prevent discouraging small
employers from establishing pension plans. The Committee has
abundant statistical evidence to demonstrate that the greatest
need for extending pension plan programs occurs in connection with
employees of small business. ile reasonable men may differ in
their judgment as to whether a small plan exemption would encourage
greater expansion of private pension plans among small businessmen,
1t is the Committee’s judgment that subjecting all plans, regardless
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of size, to the standards of this Act could have an inhibiting effect on
future private pension expansion. In addition, the Committee recog-
nized that small plans established for the self-em loyed and their
employees meet adequate vegting standards under other laws. Finally
the bill does require the Secretary to study the need for expanding’
coverage of this Act to those plans which are not made subject to this
Act. The Committee believes that this study will provide useful data
which can serve as the basis for further policy in connection with
expanding the Act’s scope of coverage to smaller plans.

SECTION 108. CERTIFICATE OF RIGHTS

The Committee intends that the phrase “furnish or make available
whichever is most practicable” be construed to assure that plm{
participants obtain a copy of vested right certificates without imposing
mpractical burdens on plan administrators. In the case of large multi-
employer plans, for example, arrangements made to delegate the
certificate function to the ﬁgxrticipatmg employers or to require the
participant to apply for his certificate upon his severance from
employment may be necessary. Wherever possible, preference should
be given to requiring the administrator to furnish the certificate to the
participant.

Copies of vested right certificates are also required to be filed with
the Secretary so that in the event a participant loses or misplaces
his certificate or the certificate is accidentally destroyed, a record
copy is availabe with the Secretary. It is the view of the Committee
that the Secretary should explore the feasibility of coordinating his
record keeping responsibilities in connection with this provision
with the Social Security Administration so that the most efficient
mechanism for maintaining records of vested interests can be
developed.

TITLE IIL—-VESTING AND FUNDING REQUIREMENTS
Parr A. Vesting
SECTION 201. BLIGIBILITY

.Section 201 provides that no pension plan shall require, as a con-
dition for eligibility to participate, a period of service longer than
one year or an age greater than 25, whichever occurs later; however,
a plan which provides 1009, immediate vesting upon entry into plan,
may restrict fpartlgxpa,tmn to those who are 30 years of age or %ave
three years of service, whichever occurs later.

Earlier eligibility standards were considered and appeared to impose
an unwarranted additional cost on plans. Additionally, the Committee
believes on the basis of substantial evidence presented that until age
25 a large portion of the work force is still transient and accounting
for such employees would impose unduly burdensome and costly
record-keeping requirements on plan administrators. The Committee
believes that an age 25 entry standard approaches the norm for the
majority of plans today.

The exception for plans which provide 1009, full vesting upon
plan entry is based on the fact that such plans, like the TIAA-CREF
plan for college teachers, provide earlier vesting in larger amounts
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than provided under the bill, and requiring such plans to install
earlier membership requirements would impose burdens well beyond
the minimum standards approach intended by the Committee, and
might compel such plans to sacrifice immediate full vesting on plan
entry.

SECTION 202. VESTING SCHEDULE

The Committee has endorsed a major innovation which provides
for retrospective credit in accured benefits attributable to service
rendered prior to the effective date of the vesting provisions. The
prior version of S. 4 limited such retrospective vested benefit credit
to workers age 45 or older on the effective date of the vesting pro-
visions.

The prior version of S. 4 was predicated on the theory that older
workers were most in need of retrospective vesting credit and that
younger workers would have, in most instances, ample opportunity
to attain adequate amounts of vested credits under the bill on the
basis of their opportunity for service after the effective date of the
vesting provisions.

Testimony in the February 15 and 16 hearings of the Labor Sub-
committee ndicated, however, that restricting retrospective vesting
to workers age 45 tended to be arbitrary. In addition, actuarial cost
data prepargg for the Subcommittee in February, 1973, (See Appendix
disclosed that the additional incremental cost associated with elimi-
nating the BFB 45 cut-off was no more than .2 percent of payroll or
an additional 9 percent of present plan cost. This additional increment
of cost appears, therefore, to be tolerable by the vast majority of
plans that would be subject to the vesting provisions of S. 4 and is

atly outweighed by the much larger number of workers who will
%gerewarded for their labors by retrospective vesting. Accordingly,
in the interests of complete equity, as a means of strengthening worker’s
incentives based on private retirement arrangements, and to promote
simplicity in the unégrstanding and application of the vesting require-
ments of the bill, total retrospective vesting credit, regardless of age,
was adopted.

It is to be understood that in the event the plan is provided a 5-year
deferral from compliance with vesting in accordance with section
216, active participants at the time vesting compliance commences
are to be provided credit for service performed during the 5-year

eriod of deferral. It should also be made clear, that the vesting

enefits provided by this title are applicable only to those active
employees who are covered by the plan on the effective date of the
title, or, in the event of a 5-year deferral, on the date statutory vesting
compliance commences,.

Section 202 requires that three of the eight years of service required
to qualify for an initial vested right be continuous. In order to assist
participants to know whether they have met this requirement, it is
~ contemplated that the Secretary will prescribe appropriate notifica~
tion procedures which avoid impractical burdens on plan admin-
istrators.

In addition, Section 202(b)(3) recognizes that while, in general,
aggregate service rather than continuous service requirements will
more nearly meet the needs of most employees in & mobile industrial

R
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society, such a standard if applied to an employee permanently sepa-
rated from employment with 1009, vested rights might militate against
his subsequent rehire. Accordingly, Section 202(b)(3) permits an
employer to ignore such an employee’s prior service if he is rehired.
This exception is not intended to apply to employees who are sepa-
rated with less than 1009, vested rights.

Under section 202(e), the Secretary is authorized to approve s vest-
ing schedule, in lieu of that mandated by the bill, which provides a
degree of vesting protection as equitable as that contained in the bill.
For example, for most participants, vesting schedules in the so-called
“pattern plans” negotiated in the auto industry, which provide 100
percent full vesting upon completion of 10 years of service, would
appear to provide as equitable a degree of vesting protection as that in
the bill. In no event, should the Secretary approve an alternate vesting
schedule which provides for 100%, vesting upon the completion of more
than 15 years of service.

The Committee believes further that there is no reasonable justifica~
tion for depriving employees in multiemployer plans of the vesting
protection mandated by the Bill. Section 202 sugjects such plans to
1ts requirements.

Part B. Funping

SECTION 210.—FUNDING REQUIREMENTS

The Committee believes that actuarially sound funding procedures
are indispensable to effective implementation of the purposes of the
Act. If employers never went out of business or terminated pension
plans before they were completely funded, there would, no doubt, be
no persuasive justification for funding standards aside from whatever
tax considerations might be applicable. Nevertheless, employers do
experience financial or economic difficulties or they undergo varying
degrees of corporate reorganiza,tion, all of which can lead to premature
termination of underfunded plans. A plan termination insurance pro-
gram provides the essential safeguard to the rights of workers who
are trapped by these unforseen economic hazards but such a program
cannot be made practical without being coupled to required standards
of funding. To create a plan termination insurance program without
appropriate funding standards would permit those who present the
greatest risk in terms of exposure to benefit at the expense of employers
who have developed conscientious funding programs. The funding
standards contained in Section 210 are designed to lessen that un-
necessary exposure by requiring every plan to be funded in & manner
which will fully amortize unfunded liabilities in 30 years. 30 years
was selected as representing more closely the funding period norm for
most private plans. It is within the contemplation of the Committee
that so-called ‘“pay-as-you-go” or ‘“‘terminal funded” plans are pre-
cluded under the requirements of this section.

It should be noted that the unfunded liabilities are to be amortized
in no less than equal annual payments over a 3G-year period. This will
permit the unfunded liabilities to be funded faster in the earlier years
of the plan and more slowly in the later years, as long as the cumula-
tive funding status of the plan is always where it would have been
if the unfunded liabilities had been amortized by precisely equal an-
nual payments.
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SECTION 211.—DISCONTINUANCE OF PLANS

One of the most unregulated features of the private pension plans
is their bewildering array of inconsistent provisions governing _the
priority of distribution of plan assets in the event of plan termination.
Section 211 is intended to rectify this matter and should be construed
in an integral fashion with the plan termination insurance provi-
sions. The %ecretary has been given discretion to determine what con-
stitutes “a substantial termination’’. In making his determination of a
“substantial termination” the Secretary should be guided primarily
by the interests of plan participants and beneficiaries and the capabil-
ity of the insurance program to adequately and equitably underwrite
plan termination losses.

Part C. VARIANCES
SECTION 216.—DEFERRED APPLICABILITY OF VESTING STANDARDS

The Committee recognizes that despite a three-year delayed effec-
tive date for compliance with vesting standards, there still may be some
plans which will experience a cost burden that would result in sub-
stantial economic injury to the interests of employers and their
employees. L i

to these plans, provision is made that if they can demonstrate
“gubstantial economic injury”’ as defined and intended by the Act,
they may be eligible for an additional period not to exceed 5 years
within which to commence compliance. ) )

The requirement that in collectively-bargained plans both parties
must join in requesting the variance is believed necessary since in such
cases both parties involved have a vital and intrinsic Interest. Both
will serve as a check and balance on the other, and by virtue of this
check and balance, a joint application from the parties is to be accorded
due weight.

SECTION 217.~—VARIANCES FROM FUNDING REQUIREMENTS

Under this section, the Secretary is directed to prescribe & eriod
of time in excess of 30 years for multiemployer plans to fund their
unfunded benefit liabilifies. In prescribing such additional periods,
it is the Committee’s intention that the Secretary may groceed by
promulgating specific periods for specific multiemployer plans or for
specific classes of multiemployer plans where characteristics are sub-
stantially identical. In promulgating such additional periods the Sec-
retary need not be bound by actuarial standards more appropriate 1
application to single employer plans, but should formulate a standard
o? funding adequacy wﬁicg reflects the Elan’s experience and gives
reasonable assurance that the plan’s benefit commitments will be met.
While no specific upper limit on the funding period is expressed in
this section, no additional period should be prescribed which would
be manifestly inconsistent with the underlying purposes of this Act.

In considering the experience of multl—em]i)llo er plans for establish-
ment of new premium rates, the Secretarfy shall take into account for
prescribing lower rates, the withdrawal of employers from such plans,
although the withdrawal did not result in significant reductions of
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contributions to the plan. The purpose of this provision is to direct
the Secretary to assure that multi-employer plans are not inequitably
treated by prescribing premium rates which do not take into account
or are not consonant with the low incidents of termination experience
of such plans.

In all proceedings under Part C, the Committee intends that the
Secretary afford interested parties, including plan participants and
beneficiaries, the opportunity to present their views.

Parr D. Prorecrion or PensioNn Ricats

Because of rapid and frequent changes in Federal procurement
objectives and policies, professional, teaching, scientific and technical
personnel suffer a uniquely high rate of forfeiture under private

ension plans. Last year, mn connection with the National Science

olicy and Priorities Act of 1972 (S. 32), the Committee adopted as a
Title IV to that bill, requirements that would cause the Director of
the National Science Foundation to investigate the matter and at-
tempt to develop new procurement standards which would provide
adequate protection of these mobile personnel who because of Federal
procurement contract terminations and changes in procurement objec-
tives rarely work long enough for a single employer so that the vesting
standards contained in Title IT of this bill would provide sufficient
protection to them.

Upon review of this matter, the Committee concluded that it would
be more appropriate to lodge this authority in the Secretary of Labor,
who has overaﬁ supervisory authority of private pension plans under
this bill, and to expand coverage of his authority to encompass other
professional personnel, such as teachers, architects, medical tech-
nicians, etc., working on government contracts, in addition to engineers
and scientists. This 1s accomplished in Part D of Title 11.

Section 221 states that tlim)e Secretary of Labor shall develop his
recommendations for changes in federal procurement regulations “in
consultation with appropriate professional societies”. The Committee
considers this phrase to include unions of professional personnel.
Section 221 also requires that changes in procurement contracts should
be developed “to the extent feasible’”, and this element compels the
Secretary of Labor to take account of the existing provisions of law
affecting private pension plans, the circumstances surrounding the
establishment and operation of such plans by government contractors,
the impact of plan revisions on existing industrial relations in aero-
space, defense, and similar industries, as well as the economic conse-
quences of any specific approach or series of approaches to securing
greater pension protection through governmentally-impose
standards.

TITLE IIL.—VOLUNTARY PORTABILITY PROGRAM FOR
VESTED PENSIONS

It is the belief of the Committee that the voluntary portability pro-
gram created by this Title will stimulate and lead to enhanced vested
benefits under the Act and will pave the way for providing vested
benefits more closely related to all of a worker’s productive years. In
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addition, such a program will simplify and relieve many employers of
recordkeeping problems which add administrative expense to their
plans. The Committee is aware of the arguments of those who have
opposed legislative efforts to initiate portability. However, the Com-
mittee is persuaded that such a program is feasible and that the suc-
cessful implementation of a system oﬁax-free transfer of vested credits
in Canada without the “clearinghouse’’ format created by this Section
is proof of its feasibility. Obviously, if present tax laws could be modi-
fied to permit the tax-free transfer of vested credits by employees from
job to job, then the “clearinghouse’ system established gy this Title
might not be indispensable. However, in the absence of such f ar-reach-
ing tax changes, the voluntary program established herein can prove to
be of inestimable value to many participants.

There are a number of important elements of this voluntary pro-
gram:

First, it is purely voluntary on the part of employers to enlist their
plans in the portability system.

Second, it is purely voluntary on the part of the employee as to
whether he wishes to transfer his vestedp credits from one member
plan to another member plan through the clearinghouse mechanism.

Third, the Secretary is empowered to protect the employee’s vested
interest from his initial plan by assuring that the credits purchased
from the new plan have equivalent actuarial value.

Fourth, amounts deposited in the “clearinghouse’” fund may be
channeled into socially desirable and productive investments, such as
housing, since surplus amounts may be deposited in interest-bearing
accounts of banks or savings and loan associations insured by the
FDIC or the FSLIC.

Fifth, the Secretary is authorized to provide technical assistance to
plans wishing to enter into reciprocal arrangements which will facilitate
the free transfer of all pension credits, vested or not. In this connection,
it is not intended that the Secretary actually establish such arrange-
ments on behalf of the requesting parties but that he provide appro-
priate assistance.

The Committee does not believe that the portability program estab-
lished by this Title is a substitute or replacement for adequate mini-
mum vesting standards. It is, instead, an extension of the vestmg
concept which permits the employee to capture the value of his veste
interest at a particuler point in time and exchange that value for
credits which will mature into an ultimately greater vested benefit
than he might otherwise obtain. :

TITLE IV.—PLAN TERMINATION INSURANCE
SECTION 401,—ESTABLISHMENT AND APPLICABILITY OF PROGRAM

The bill reported by the Committee requires plan termination
insurance to cover unfunded vested liabilities incurred prior to as well
as subsequent to enactment of the Act, in order to prevent employees
from being deprived from insurance protection for retirement credits
earned before enactment.

The Secretary may provide insurance to plans to cover unfunded
vested liabilities of a plan not subject to the Act so long as there is
compliance with the vesting, funding and other requirements of the
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Act and the plan pays the requisite assessments and premiums. This
is intended to make insurance coverage under the Act available on &
voluntary basis to plans not subject to the Act.

SECTION 403.—~AéSESBMENTS AND PREMIUMS

The Committee adopted a provision which requires initial three-
year premium to be paid by plan, as follows:

(a) For funded vested liabilities incurred after enactment—0.2
percentum of unfunded vested liabilities;

(b) For unfunded vested liabilities incurred prior to enact-
ment—0.2 percentum of unfunded vested liabilities provided plan
was 75 percent funded during five-year period preceding Act, or
if plan less than five years old on date of enactment, if it was
reducing unfunded vested liabilities at rate of five percent each
year;

(c) For unfunded vested liabilities incurred prior to Act, but
funding tests above in (b) not met—not more than .4 percentum
and not less than 0.2 percentum of such unfunded vested liabilities;

_(d) As to multi-employer plans, both as to unfunded vested lia-
bilities incurred before or after Act—not to exceed 0.2 percentum
of all such unfunded vested liabilities.

In order to minimize the risk of shifting to the reinsurance program
substantially unfunded liabilities created prior to enactment, it was
believed essential to create two classes of risks for purposes of setting
the premium rate. If the plan was being funded in an adequate fashion,
i.e., was 75 percent funded or was amortizing unfunded vested liabili-
ties at the rate of five percent each year, it was believed that such a
plan was an accegtable risk and the .2 percentum premium rate was
appropriate. In the event the plan did not meet the test of funding
adequacy, as indicated, it falls in the category of being a higher risk,
and therefore, can be charged up to twice the amount of normal

remium, but no more. Since multi-employer plans, as defined in the

ill, have a much lower risk of plan termination, it was believed
anrop'mate to continue charging the .2 percent premium regardless
of when the unfunded vested liabilities were incurred.

SECTION 404.—PAYMENT OF INSURANCE

There are a variety of circumstances under which pension plans ter-
minate. In some cases, the termination proceeds by stages. In other
cases, it may happen fairly rapidly. In order to carry out the purpose
of the reinsurance program while at the same time protecting the pro-
gram from undue exposure owing to delays, manipulation, or unfore-
seen economic hazards following plan termination, the Secretary is
provided with sufficient flexibility to determine the most appropriate
procedure for winding up terminated plans and assuring eﬁPective im-
plementation of the insurance program.

It is also required that plans furnish to the Secretary adequate
prior notice of intent to terminate the plan. Persons responsible for
giving such notice who fail to do so, or who terminate plans in order to
circumvent or avoid the Act or the WPPDA, are held personally
liable for losses sustained by the insurance program. The Committee




26

believes this approach to be more practical and less time-consuming
than requiring a plan to obtain the approval of the Secretary before
the plan can be terminated, which was the approach employed in the
prior version of S. 4.

SECTION 405.—RECOVERY

The Committee recognizes that in order to provide adequate protec-
tion to employees against loss of vested benefits owing to premature
plan termination, it is necessary for the insurance program to cover

.

all forms of plan termination regardless of the circumstances giving

rise to the termination. The Committee also recognzed that some
degree of employer liability was essential where the employer was not
insolvent at the point of plan termination in order to preclude abuse
by shifting the financial burden to the plan termination insurance pro-

am despite the fact that the employer had avaiable funds to continue
ﬁnding the plan. ) .

One approach to this problem would be to require financially respon-
sible employer to, in effect, act as self-insurers for the unfunded vested
liabilities and those who are not financially responsible to obtain plan
termination insurance. This approach, which is supported by precdent
in the field of workmen’s compensation, for example, was considered
and rejected becuase of the potentially enormous liabilities invoved.
To require the Secretary to evaluate the financial capabilities of par-
ticular employers to assume such potentially enormous liabilities might
have an adverse effect on the employer’s competitive position and on
his continued healthy growth. L

Having determined that participation in the plan termination in-
surance program was essential for all plans, and that some degree of
employer liability was necessary, the question of the degree of such
liability becomes important. The Committee had concern th’at if the
degree of liability was absolute to the extent of the employer’s assets,
it might drive some employers to the brink of bankruptcy, impose sub-
stantial economic hardship, or discourage the establishment of plans
or the reasonable liberalization of benefits. .

Accordingly, the Committee endorsed a formula of employer lia-
bility which requires the employer to reimburse the plan termination
insurance program for the total amount of insurance paid, but in no
event greater than 509, of employer’s net worth at time of plan ter-
mination. . . ,

In addition, as a result of plan termination field hearings held by
the Labor Subcommittee, numerous instances were .dlsclosed where
acquiring companies that terminated pension plans failed to take over
the liability for vested benefits owed to the employees of the predeces-
sor company. Since this circumstance could also arise 1 connection
with the reinsurance provision, it is necessary to strengthen the rein-
surance provisions by requiring successors-in-interest to be liable for
reimbursements owed by predecessor com*mmeg. ’ )

In order to make liability of employer for reimbursement of insur-
ance paid meaningful, it was considered essential to provide a mecha-
nism for enforcement of such liability through giving the government
a lien on employer property for unpaid amounts due. .

With respect to the Secretary’s authority to treat portions of multi-
employer plans as terminated for purposes of applying the plan termi-
nation insurance provisions, it should be noted that the contributing
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employers in such arrangements are free to arrange indemnification
agreements among themselves in connection with the plan’s applica-
tion for insurance coverage under Title 1V, so that employer hai))ility
for reimbursement of insurance paid under Title IV can be allocated
under terms that the parties themselves have agreed to as equitable.

Trrue V.—DiIscLoSURE AND FIbUCIARY STANDARDS

Title V amends the Welfare and Pension Plans Disclosure Act in
two significant ways. First, by additions to and changes in the report-
ing requirements designed to disclose more significant information
about plans and the transactions engaged in by those controlling plan
operations and to provide specific data to participants and beneficiaries
concerning the rights and benefits they are entitled to under the plans
and the circumstances which may result in their not being entitled to
benefits. Second, by the addition of & new section setting forth respon-
sibilities and proscriptions applicable to persons occupying a fiduciary
relationship to employee benefit plans, including a ‘‘prudent man”
standard for evaluating the conduct of all fiduciaries, and by barring
from responsible fiduciary provisions in such plans for a period of
five years all persons convicted of certain listed criminal offenses.

RerorriNg AND DiscrLosurs

The underlying theory of the Welfare and Pension Plans Disclosure
Act to date has been that reporting of generalized information con-
cerning plan operations to plan participants and beneficiaries and to
the public in general would, by subjecting the dealings of persons con-
trolling employee benefit plans to the light of public scrutiny, insure
that the plan would be operated according to instructions and in the
best interests of participants and beneficiaries. The Secretary’s role
in this scheme was minimal. Disclosure has been seen as a device to im-
Eﬁrt to employees sufficient information and date to enable them to

ow whether the plan was financially sound and being administered as
intended. It was expected that the information disclosed would enable
employees to police their plans. But experience has shown that the
limited data available under the present Act is insufficient. Changes
are therefore required to increase the information and data required
in the reports both in scope and detail. Experience has also demon-
strated a need for a more particularized form of reporting so that
the individual participant knows exactly where he stands with respect
to the plan—what benefits he may be entitled to, what circumstances
may preclude him from obtaining benefits, what procedurcs he must
follow to obtain benefits, and who are the persons to whom the man-
agement and investment of his plan funds have been entrusted. At
the same time, the safeguarding effect of the fiduciary responsibility
section will operate efficiently only if fiduciaries are aware that the
details of their dealings will be open to inspection, and that individual
participants and beneficiaries will be armed with enough information
to enforce their own rights as well as the obligations owed by the
fiduciary to the plan in general.

The Committee regards the following changes in the reporting and
disclosure provisions as most significant.
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First, the general exemption in Section 4(b)(3) of the Act for plans
of certain non-profit organizations such as hospitals, universities,
foundations, ete. has been revised to exempt only plans of religious
organizations. There is no substantial reason why employees covered
by plans of non-profit organizations should be entitled to less protec-
tion or less disclosure t%an employees covered by plans of profit-
making organizations. , . .

Second, the annual report must include the opinion of an independ-
ent auditor based upon the results of a required annual audit. Such
information will allow better assessment of the plan’s financial sound-
ness by administrators and participants alike (the exemption for the
books of institutions providing investment, insurance, and related
functions and subject to periodic examination by a government agency
will prevent duplicative audit examinations of these institutions). In
light of this change, the provision requiring the Secretary to obtain
certification of the report by an independent accountant prior to mak-
ing an investigation of plan books and records has been eliminated as
superfluous. . . )

Third, funded plans must include in_ their reports particularized
information pertaining to leases, party-in-interest transactions, and
investments in assets other than securities, in addition to information
about securities, investments, and loans. With respect to transactions
other than those involving parties-in-interest, particularized infor-
mation is to be provided, in general, if the transaction exceeded three
percent of fund value. Also, actuarial information is now required so
that participants and beneficiaries and the Secretary can evaluate the
funding of the plan. o .

Amendments to provide detailed information to individual partici-
pants are found in Section 8 of the Welfare and Pension Plans Dis-
closure Act. In addition to the current obligation to make available
copies of the plan description and latest annnal report, the administra~
tor will be required to furnish or make available, whichever is most
practicable, to every participant upon enrollment in the plan a sum-
mary of the plan’s important provisions, an explanation of the bene-
fits, and the circumstances which may disqualify a participant from
securing benefits, as well as the availability of the underlying plan
documents, such as bargaining agreements, trust agreements. The par-
ticipant may obtain from the administrator a copy of any or all under-
lying documents relating to the plan upon the payment of a reasonable
charge (as determined by the Secretary). . )

Finally, in view of the significantly expanded functions, given to the
Secretary under the Retirement Income Security for Employees Act
and the Welfare and Pension Plans Disclosure Act, the membership
of the Advisory Council to the Secretary found in Section 14 is amended
to create new permanent categories of membership, including invest-
ment counselors, actuarial consultants, and accountants, and the
composition of the Advisory Council is increased to 21 members to take
account of these functions.

FipuciaAry REsPONSIBILITY

A fiduciary is one who occupies a position of confidence or trust.
As defined by the amendments, a fiduciary is a person who exercises
any power of control, management or disposition with respect to
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monies or other property of an employee benefit fund, or who has
authority or responsibility to do so. It is not the intent of the Com-
mittee, however, that where the sole power of control, management
or disposition with respect to_plan funds rests with the participants
themselves, as may be the case with respect to certain plans where the
participant has the sole discretion over an individual account estab-
lished in his name, that such participants shall be regarded as fidu-
ciaries. The fiduciary responsibility section, in essence, codifies and
makes applicable to these fiduciaries certain principles developed in
the evolution of the law of trusts. The section was deemed necessary -
for several reasons.

First, a number of plans are structured in such a way that it is
unclear whether the traditional law of trusts is applicable. Predomi-
nantly, these are plans, such as insured plans, which do not use the
trust form as their mode of funding. Administrators and others exer-
cising control functions in such plans under the present Act are sub-
ject only to minimal restrictions and the applicability of present State
law to employee benefit plans is sometimes unclear. Second, even where
the funding mechanism of the plan is in the form of a trust, reliance
on conventional trust law often is insufficient to adequately protect
the interests of plan participants and beneficiaries. This is because
trust law had developed in the context of testamentary and inter vivos
trusts (usually designed to pass designated property to an individual
or small group of persons) with an attendant emphasis on carrying out
the instructions o? the settlor. Thus, if the settlor includes in the trust
document an exculpatory clause under which the trustee is relieved
from liability for certain actions which would otherwise constitute a
breach of duty, or if the settlor specifies that the trustee shall be al-
lowed to make investments which might otherwise be considered im-
prudent, the trust law in many states will be interpreted to allow the
deviation. In the absence of a fiduciary responsibility section in the
present Act, courts applying trust law to employee benefit plans have
allowed the same kinds of deviations, even though the typical employee
benefit plan, covering hundreds or even thousands of participants, is
quite different from the testamentary trust both in purpose and in
nature. .

Third, even assuming that the law of trusts is applicable, without
provisions (lacking in the present Act) allowing ready access to both
detailed information about the plan and to the courts, and without
standards by which a participant can measure the fiduciary’s conduct
(also lacking in the present Act) he is not equipped to safeguard
either his own rights or the plan assets. Furthermore, a fiduciary
standard embodied in Federal legislation is considered desirable be-
cause it will bring a measure of uniformity in an area where decisions
under the same set of facts may differ from state to state. It is ex-
pected that courts will interpret the prudent man rule and other fiduci-
ary standards bearing in mind the special nature and purposes of
employee benefit plans intended to be effectuated by the Act.

inally, it is evident that the operations of employee benefit plans
are increasingly interstate. The uniformity of decision which the Act
is designed to foster will help administrators, fiduciaries and partici-
pants to predict the legality of proposed actions without the necessity
of reference to varying state laws. ‘
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Section 15(a) when read in connection with the definition of the
term “employee benefit fund” makes it clear that the fiduciary pro-
visions apply only to those funds which leave assets at risk. While the
Retirement Income Security for Employees Act has the effect of re-
quiring all retirement plans subject to that Act to be financed through
the medium of a segregated fund, there may be welfare funds sub-
ject to the Welfare and Pension Plans Disclosure Act such as those
providing sickness or disability benefits, which may not be funded.
Thus, an unfunded plan in which the only assets from which benefits
are paid are the general assets of the employer is not covered. How-
ever, if the plan does have assets at risk, the form in which these
assets are he{)d is deemed to be a trust, whether or not a trust agree-
ment exists, except that every employee benefit fund is required to be
established or maintained pursuant to a written document indicating
the purpose and basis of tEe fund. In the case of insured plans, this
WOUFCI encompass the insurance contract or similar agreement. Fund
assets are therefore deemed a trust and may only be used for the pur-
poses of providing benefits for participants and defraying reasonable
expenses.

II)t is to be noted that the definition of “employee benefit fund” ex-
cludes assets of an investment company regulated under the Invest-
ment Company Act of 1940 but any participating shares held by the
employee benefit fund in an investment company are assets of the
fund and subject to coverage under this section. .

The Committee also has made provision for contributory plans to
equitably distribute any surplus funds remaining on plan _termination
to the participants in accordance with their rate of contribution. This
requirement 1is applicable only after plan assets have been used to
satisfy all liabilities. The Committee believes it is unfair to permit the
complete recapture by employers of surplus fu~ds in terminated con-
tributory plans, without regard to the fact tha. contributions by the
workers helped to generate the surplus. The Committee wishes to
emphasize that while it is not passing judgment on any particular case
now pending, it has concluded that equitable principles require that
this particular subject be governed by a specific rule which reflects
what the Committee regards as essential protection for the interests of
workers in such plans. o .

-Subsection 15 (a) (b) and (c) incorporate the core principles of fiduci-
ary conduct as adopted from existing trust law, but with modifications
appropriate for employee benefit plans. These salient principles place
a twofold duty on every fiduciary: to act in his relatmnshl{a‘ to the
plan’s fund as a prudent man in a similar situation and under like con-
ditions would act, and to act consistently with the principles of admin-
istering the trust for the exclusive purposes previously enumerated,
and in accordance with the documents and instruments governing the
fund unless they are inconsistent with the fiduciary principles of the
section. .

There follows a list of proscriptions which represent the most serious
type of fiduciary misconduct which in one way or another has occurred
in connection with some welfare or pension plans. Some of these situa-
tions have been found in the administration of the WPPDA. Others
have been discovered by congressional investigations, newspaper
reporters, audits, and miscellaneous sources. While the magnitude of
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these improper practices is small in relation to the total number of
lans in existence, the seriousness of the improper practices disclosed
indicates the need for additional precautions to insure that these
specific examples do not become general conditions. The list of
proscriptions is intended to provide this essential protection.

With respect to the prohibition against transferring indicia of own-
ership of plan assets outside the United States, this is intended to pre-
clude frustration of adequate fiduciary supervision and remedies for
breach of trust. However, the Committee recognizes that it is not neces-
sarily imprudent for plan funds to invest in securities of foreign com-
panies, and the high cost of transferring securities back and forth
overseas might result in impractical burdens to plan administrators.
Accordingly, the Secretary is authorized to provide a specific exemp-
tion from this requirement where the participants’ interests are safe-
guarded in an adequate fashion.

The exemption provision which follows the listed proscriptions has
been included in recognition of established business practices, particu-
larly of certain institutions such as commercial banks, trust companies,
insurance companies, and investment counselors, which often perform
fiduciary functions in connection with employee benefit plans. The
Secretary may provide individual or class exemptions so that the
established practices of these institutions and others are not unduly
disrupted, so long as they serve the participants interests, and are
not inconsistent with the purposes of this Act.

Next, there are listed transactions in which fiduciaries are expressly
allowed to engage. This listing is necessary for reasons similar to those
which required inclusion of the exemption provision. That is, the
breadth of proscriptions, which was considered necessary for the
reasons stated above, would operate in some cases to prohibit trans-
actions which are deemed desirable to the sound, efficient functioning
of employee benefit plans. It was, therefore, necessary to specify that
certain transactions, likely to be engaged in by fiduciaries of virtually
all plans, will be allowed notwithstanding the proscriptions.

It is emphasized, however, that even with respect to the transactions
expressly allowed, the fiduciary’s conduct must be consistent with the
prudent man standards.

In this connection, the Subcommittee, after careful deliberation,
deleted a prior provision, section 15(d), which expressly permitted a
“party in Interest”” to provide multiple services to a plan, regardless of
whether the “party in interest” was also serving in a fiduciary capac-
ity and receiving fees or compensation for the performance of dis-
cretionary functions with respect to plan funds.

Section 15(d) had been predicated on the recognition that fiduciaries,
subject to regulation a,n(f supervision under laws affecting banking,
insurance and securities, performed a variety of services and functions,
some customary and rooted in the historical development of the fidu-
ciary’s role, and some newly arisen as a means of strengthening the
fiduciary’s competitive position.

Many of these multiple services or functions are or could be rendered
in comnection with a variety of trusts or funds other than pension
trusts or funds. Examples are widows’ estates, mutual funds, college
endowment funds, variable annuity funds, etc. Because the fiduciary’s
conduct relative to the performance of multiple functions was subject
to regulation under laws affecting insurance, banking and securities,
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the Committee originally took the position that additional regulation
in this field shouldlﬁgceg(i sui gener1s under these laws. The Committee
believed that the bill provided ample remedy in the event, for example,
the fiduciary breached his trust by “churning” pension fund accounts
to generate profit for himself or ancillary activities under his control,
or by channeling pension fund investments to shore up vulnerable
investments made by a commercial adjunct.

Upon review by the Subcommittee of section 15(d), however, a
competing school of thought emerged, which emphasized the difficulty
of securing an adequate system of control over fiduciary-commercial
relationships in the context of pension fund management. It was
argued that these relationships tend to subordinate the strict profes-
sionalism expected of fund managers to business pressures and that,
inevitably, certain fund managers are bound to yield to these pressures
and cause trust fund abuse in a manner which is not always accessible
to timely discovery. Because the interests of pension fund beneficiaries
deserve the strongest protection, it was urged that the Subcommittee
adopt a rule which would bar a fiduciary from performing multiple
business services for the pension trust unless, after application by the
fiduciary, the Secretary waives the proscription on grounds that it is
consistent with the purposes of the Act and is in the interest of the
fund or classes of funds and the participants and beneficiaries.

The Committee is aware that there exist various established and
recognized practices which are accepted in commercial banking, trust
and insurance companies, investment companies and other advisors
in connection with employee benefit plans. However, notwithstanding
current acceptance of such practices, the Subcommittee has found it
difficult to establish definitive criteria concerning those practices
which should be specifically proscribed. This difficulty was Welghe(%
by the Committee against the overriding need to protect workers
pension funds, and it concluded that the latter’s interest out-weighed
any current attempt to define all practices and relationships which
constitute not only actual but real potential threats to the security
and preservation of the pension funds. Accordingly, the Secretary of
Labor, is authorized by the Act to waive any proscribed practice as
long as it is consistent with the purposes of the Act and determined
to be in the interests of pension plan participants. The Committee is
not unaware of the possigle impact of these prohibitions, and accord-
ingly has made provision in the bill for an adequate transition period
of 3 years, or longer, if warranted. . )

In the exercise of his exemption authority, the Secretary is expected
to consult with other officials responsible for the administration of
laws affecting insurance, banking, and securities, to_ascertain their
views. However, it is to be understood that in determining what is in
the interest of participants and beneficiaries of pension plans, the
judgment of the Secreatry of Labor shall be controlling.

The Secretary’s exemption authority under section 15(b)(3) also
extends to certain party-in-interest transactions which are proscribed
under section 15(b). In exercising this authority, consideration should
be given to developing ecriteria which, if met by the plan, would
provide adequate safeguards to the interests of participants and
beneficiaries, and thus, provide a basis for approving certain_types
or classes of party in interest transactions. The Committee believes,
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however, that such transactions should not be sanetioned solely on
the basis that the transaction is for “adequate consideration” since
it has sufficient evidence that the application of this standard has not,
by itself, curbed conflict-of-interest abuse. Rather, the Committee
intends that in developing criteria for adequate safeguards the Secre-
tary should consider such matters as the nature and purpose of the
plan, and the indispensability of the proscribed transaction to effec-
tively carrying out the purposes of the plan, the extent to which
participants under the plan possess alternative methods of investing
or managing their accounts, the existence of independent safeguards
or guarantees that provide adequate security to participant interests,
ete.

Especially significant among the expressly allowed transactions is
that which permits, in most type of plans, investment of up to ten
percent of the fund assets in securities issued by the employer of
employees who are participants in the plan. Since such an employer
will often be an administrator of his plan, or will function as a trustee
or in some other fiduciary capacity, this provision creates a limited
exception to the listed proscription against self-dealing. The exception
is made in recognition of the symbiotic relationship existing between
the employer and the plan covering his employees. Such investments
are commonly made under provisions in a trust agreement expressly
allowing them.

The ten percent limitation applies to present holdings of plan funds
as well as to prospective transactions. The Committee beliaves that
where plan funds are presently heavily invested in securities of the
employer, the participants are placed at jeopardy if the financial
of the employer should deteriorate,

In recognition of the special purpose of profit-sharing and similar
plans, the limitation does not apply to such plans if they explicitly
provide for greater investment in the employer securities, nor should
any diversification principle that may develop from application of
the prudent man principle be deemed o restrict investment by profit-
sharing plans in employer securities. On the other hand, diversifica-
tion standards, whether based on percentage or amount of plan funds,
may be appropriately applied to investments by profit-sharing plans
in other than employer securities. An appropriate transitional period
is provided for securing compliance with these requirements with
discretion to the Secretary to provide additional time where needed.

The next two subsections (15(d) and (e)) are intended to codify,
with respect to employee benefit fund fiduciaries, rules developed
under the law of trusts. Thus a fiduciary is made personally liable
for his breach of any responsibility, duty, or obligation owed to the
fund, and must reimburse the fund for any loss resulting from such
& breach. He must also pay over to the fund any personal profit
realized through use of fund assets. Where two or more fiduciaries
manage a fund, each must use care to prevent a co-fiduciary from
committing a breach or to compel a co-fiduciary to redress a breach.
Plan business is to be conducted by joint fiduciaries in accordance with
the governing instruments of the plan, or in the absence of such
provisions by a majority of fiduciaries and a fiduciary who objects in
writing to a specific action and files a copy of his objections with
the Secretary is not liable for the consequences of such action.

8. Rept. 127 O, 98-1——>5
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Exculpatory and similar clauses which purport to relieve a fiduci-
ary from any responsibility, obligation, or duty which under the Act
are expressly prohibited and made void as against public policy. What-
ever the validity such provisions might have with respect to testa-
mentary trust, they are inappropriate in the case of employee
benefit plans.

The large numbers of people and emormous amounts of money
involved in such plans coupled with the public interest in their
financial soundness, as expressed in the Act, require that no such
exculpatory provision be permitted,

In this conneection, it should be noted that while co-fiduciaries are
permitted to allocate responsibilities among themselves and, by so
doing, generally limit their liability to the extent of their specified
duties, a co-fiduciary who has specific knowledge of a breach of trust
committed by a co-fiduciary or who could have reasonably been ex-

ected to realize that another co-fiduciary was breaching his trust, can

e held personally liable for failure to compel redress of the breach
or prevent the breach, unless he has filed in a timely fashion his ob-
jections with the Secretary.

Subsection 15¢h) prohibits persons convicted of certain listed crime
from serving, for a period of five years after conviction or the end
of imprisonment for such conviction, in a responsible position in con-
nection with an employee benefit plan. The prohibition is considered
necessary because oF the large funds involved and the attendant great
risk of a loss affecting a large number of persons. Section 15 is modeled
after Section 504 of 510 Labor-Management Reporting and Disclosure
Act (LMRDA) which bars persons convicted of certain crimes from
serving as union officers. The presence of the LMRDA prohibition is
another reason for including a similar provision in the Protection
Act. Without such a provision persons barred from serving as union
officers might take positions with employee benefit plans. The danger
inherent in such a transfer is especially great where elements of
or%gnized crime are involved.

he crimes listed have been chosen with care and have been specifi-
cally expanded from those listed in Section 504, LMRDA, to assure
adequate protection to participants and beneficiaries.

It is to be noted, however, that the Secretary is emapowered by the
Act to waive the prohibition during the 5-year period where he deter-
mines that a person’s services in such capacity would not be contrary
to the purposes of the Act. It is intended that in the exercise of this
discretionary power, the Secretary may not only inquire into the
extent of rehabilitation of the convicted person, but also into the
circumstances surrounding or attendant to the commission of the
disqualifying offense in order to ascertain mitigating factors which
would affect the gravity of such offense. Such mitigating circumstances
would include technically disqualifying offenses committed in the
context of, and related to, a genuine %&bor dispute, and should be
considered by the Secretary in passing upon a waiver application.

In addition, the Committee has found that a substantial number of
plans fail to provide adequate and fair procedures to participants and
beneficiaries when their benefit claims or applications are denied.
Subsection 15(1) is intended to rectify this inequity by requiring
plans to provide adequate notice in writing to participants or benefi-
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ciaries whose benefits have been denied, setting forth the specific
reasons 1n terms that can be readily grasped by the participant, and to
afford a reasonable opportunity for a full and fair review by the plan
administrator of any decision. denying benefits.

Finally, the Committee has become aware of numerous instances in
which the widows of deceased pension plan participants have failed to
receive the survivorship or death benefits which they have relied on
because the husband while alive had through inadvertance or mis-
understanding, failed to exercise the survivorship or death benefit
option in his retirement plan. In order to correct the loss of survivor-
ship or death benefits which arise by reason of failure to comply with
plan technicalities, the Committee adopted a provision which assures
that survivorship or death benefit options cannot be lost by default
on the part of the worker. The provision adopted by the Committee

.specifies that in order for the death benefit option to be waived by the

participant, there must be a writing signed by the participant to such
effect, after such participant has received a written explanation of the
terms and conditions of the option and the effect of such waiver.

TITLE VIL—ENFORCEMENT

The enforcement provisions have been designed specifically to pro-
vide both the Secretary and participants and beneficiaries with broad
remedies for redressing or preventing violations of the Retirement
Income Security for Employees Act as well as the amendments made
to the Welfare and Pension Plans Disclosure Act. The intent of the
Committee is to provide the full range of legal and equitable remedies
available in both state and federal courts and to remove jurisdie-
tional and procedural obstacles which in the past appear to have
hampered effective enforcement of fiduciary responsibilities under state
law or recovery of benefits due to participants. For actions in federal
courts, nationwide service of process is provided in order to remove
poss1tble procedural obstacle to having all proper parties before the
court.

Except where plans are not subject to the Retirement Income Se-
curity for Employees Act or the Welfare and Pension Plans Dis-
closure Act, and in certain other enumerated circumstances, state law
is preempted. Because of the interstate character of employee bene-
fit plans, the Committee believes it essential to provide for a uniform
source of law in the areas of vesting, funding, insurance and porta-
bility standards, for evaluating fiduciary conduct, and for creating a
single reporting and disclosure system in lieu of burdensome multiple
reports. As indicated previously, however, the Act expressly author-
1zes cooperative arrangements with state agencies as well as other
federal agencies, and provides that state laws regulating banking, in-
surance or securities remain unimpaired.

Section 610 makes it unlawful for any person to discharge, fine,
suspend, expel, discipline or discriminate against a participant or
beneficiary for exercising any right to which he is entitled under the
i};’_owswns of the plan or the Act or the Welfare and Pension Plans

isclosure Act or for the purpose of interfering with the attainment
of any right to which such participant may become entitled under the
plan or the Act or the Welfare and Pension Plans Disclosure Act.
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Section 611 makes it a criminal offense for any person to use fraud,
force, or violence or threats thereof to restrain, coerce, intimidate or
attempt to restrain, coerce, intimidate any participant or beneficiary
for the purpose of interfering with or preventing the exercise of any
right to which he is or may become entitled under the plan, the Act,
or the WPPDA. ) . )

These provisions were added by the Committee in the face of evi-
dence that in some plans a worker’s pension rights or the expectations
of those rights were interfered with by the use of economic sanctions or
violent reprisals. Although the instances of these occurrences are
relatively small in number, the Committee has concluded that safe-
guards are required to preclude this type of abuse from being carried
out and in order to completely secure the rights and expectations
brought into being by this landmark reform legislation.

TITLE VIIL.—EFFECTIVE DATES

In order to provide sufficient time for pension and profit-sharing
retirement plans to adjust to the new vesting and funding standards,
to make provision for additional costs which may be experienced, and
to permit negotiated agreements to transpire, the Committee has pro-
vided a three-year delayed effective date for compliance with the vest-
ing and funding standards. Since the portability program is volun-
tary, it is believed that a one-year delayed effective date is sufficient
to permit the Secretary to set in motion the administrative apparatus
appropriate for this program. In order to assure as expeditiously as
possible, termination insurance coverage for unfunded vested liabili-
ties incurred prior to enactment, a one-year delayed effective date is
provided for plans to obtain termination insurance pursuant to the
provisions of Title IV. All other provisions are to become effective
upon ensactment.

-

VII. Section-by-Section Analysis

TITLE 1—ORGANI1ZATION, POWERS, AND DUTIES OF
THE SECRETARY OF LABOR

Section 101.—This section requires the Secretary of Labor to pro-
mote programs and plans for the administration and operation of
employee benefit plans in furtherance of the findings and policies set
forth-in the Act. He shall determine the eligibility for registration of
such plans upon compliance with the requirements specified in the
Act. ere plans are unqualified, he is authorized to cancel the regis-
tration. The Secretary is directed to administer and enforce the pro-
visions of this Act and the Welfare and Pension Plans Disclosure
Act. The Secretary is empowered to conduct inquiries reasonably
necessary to ascertain violations of the Act or its regulations. He may
not conduet an examination of books and records more than once an-
nually unless he has reasonable cause to believe there has been a viola-
tion. He may exercise subpoena powers, if necessary, in the enforce-
ment of the Act. The Secretary is authorized to institute civil actions
to enforce the provisions of the Act with attorneys appeinted by him
except for proceedings in the Supreme Court. S '

The Secretary is authorized to prescribe rules and regulations to
govern standards and qualifications and actuaries performing services
under the Act, and to certify actuaries as qualified for purposes of
the Act. He is authorized to establish and maintain reasonable limita-
tions on actuarial assumptions. The Secretary is directed to conduct
studieg on the effects of and the subjects covered in the Act, including
the sufficiency of vesting provisions for high-mobility employees.

Before promulgating regulations, the Secretary is directed to con-
sult with appropriate government agencies to avoid duplication or
conflicts. He may also make arrangements with federal or state agency
facilities for the purposes of enforcing the Act on a reimbursable basis.

OFFICE OF ADMINISTRATION

Section 108.—This section establishes within the Department of
Labor an Office of Pension and Welfare Plan Administration headed
by an Assistant Secretary of Labor appointed by the President with
Senate advice and consent. Under supervision of the Secretary of
Labor, he shall exercise that power and authority delegated to him
bg' the Secretary for the purpose of administration and enforcement
of the Act.

The functions, records and personnel of the Office of Labor Manage-
ment Services Administration necessary for the administration of
the Welfare and Pension Plans Disclosure Act, are transferred to the
new Office of Pension and Welfare Plan Administration.

@7 -




38

COVERAGE AND EXEMPTIONS

Section 104.—This section requires that, unless exempt, the pro-
visions of the Act apply to any pension or profit-sharing-retirement
plan established or maintained by an employer, a union, or both to-

ether in any industry or activity affecting interstate comimerce. The
%duciary and disclosure provisions of the Act apply to all employee
lans unless exempt.
bel':ll‘(;it Rctn does not apply to plans established by federal or state
governments, plans, established by religious organizations, plans for
the self-employed, plans covering not more than 25 E;lartlclpants, pla,ns
established outside the territorial jurisdiction of the United States
for citizens of other countries unless they maintain funds m the
United States, certain plans for key executives, and plans for mem-
bers of labor organizations which are financed exclusively from the
members’ dues. L )

The funding and plan termination insurance requirements are not

applicable to profit-sharing or money purchase plans, because of the

nature of these plans.
REGISTRATION OF PLANS

Section 105.—This section requires administrators of pension and
profit-sharing retirement plans to file applications with the Secretary of
Labor for registration of such plans. The filing by the administrator
shall be within six months after a plan has been established, or, if a
plan was in effect at the time of enactment of this Act, such filing shall
be within six months after the effective date of regulations pro-
mulgated by the Secretary of Labor, but in no event later than 12

onths. ) . )

" Upon finding by the Secretary that a plan is qualified, it shall be
issued a certificate of registration by the Secretary. The criterion for
the grant of such certificate shall be compliance with the requirements
{ the Act. .
° Where a plan is deficient, the administrator or other appropriate
person shall be given an opportunity to remove the deficiency, and in
the event that such deficiency is not removed, the Secretary may order
cancellation or denial of such certificate.

Rerorrs oN REGISTERED PLANS

Section 106.—This section provides that the Secretary may, by
regulation, provide for the fﬂini_of one single report which will satisfy
the reporting requirements of this Act and the PPDA.

AMENDMENTS OF REGISTERED Praxs

Section 107 —This section provides that amendments to pension or
profit-sharing-retirement plans shall be registered with the Secretary;
that copies of such amendments shall be filed with the Secretary; and
that the Secretary may require additional information in order that
he may determine the initial unfunded liability which has been created
by the amendment and to further determine special payments which
may be required to remove such liability.

B
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CermiricaTe oF Rigars

Section 108.—This section requires the Secretary to promulgate reg-
ulations requiring each plan to furnish or make available to its par-
ticipants (whichever is most practicable), upon termination of service
with vested rights, with a certificate reciting the benefits due to such
participants and the location of the entity responsible for the payments
and pertinent data relating thereto. A copy of such certificate shall
be filed with the Secretary.

TITLE II.—VESTING AND FUNDING REQUIREMENTS

Part A—VESTING

Section 201.—This section requires that no pension or profit-
sharing-retirement plan may require as a condition of eligibility to
participate in the plan, a period of service longer than one year or
an age greater than 25, whichever occurs later, except that any plan
which provides 100 percent immediate vesting upon entry into the
plan may restrict participation to those who have attained age 30, or
three years of service, whichever occurs later. :

Section 202.—This section provides that all pension and profit-
sharing-retirement plans are required to vest accrued benefits in partic-
ipants with respect to service rendered both before, as well as after, the
effective date of the title at the rate of a 30 percent vested interest, com-
mencing with eight years of service, and increasing by 10 percent each
year thereafter In order that 100 percent vesting is attained after 15
years of service. Vested plan benefits acquired under the Act may not
be assigned or alienated, except that where a plan fails to make such
provision, the Secretary shall be required to provide for final disposi-
tion of such benefits,

It further provides that no more than three of the eight years re-
quired to qualify for a 30 percent vested right need be continuous, but
that service prior to age 25 may be ignored in determining eligibility
for a vested right unless the participant or his employer has made
contributions to the plan with respect to service prior to age 25.

In addition, in the event a participant has achieved 100 percent full
vesting when permanently separated from the plan and su%sequently
returns to coverage under the same plan, he may be treated as a new
participant for purposes of vesting schedule.

Any plan may al}l)ow more liberal vesting than required by the Act.
If, upon application by a plan, the Secretary determines that a plan’s
vesting provisions assures a degree of vesting protection as equitable
as the vesting schedules required by the Act, he may waive the Act’s
requirements and permit the plan’s vesting schedule to remain un- -
changed.

Parr B—FunpiNG

Section 210.—This section requires that plans provide for compul-
sory funding of its obligations to its employees, Every employer is re-
quired to provide contributions for funding of his pension plan in a
manner adequate to amortize all pension benefit liabilities which may
accrue under the terms of the plan. Employers must fund all normal
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service costs annually and must fund initial unfunded liabilities exist-
ing on the effective date of this title (or in any plan established after
the effective date of the title} within 30 years from the applicable date,
in no less than equal amounts annually. If any amendment to the plan
results in substantial increase to the plan’s unfunded liabilities, the
increase shall be funded separately as if it were a new plan and shall be
regarded as a new plan for purposes of the plan termination insurance
program established under this Act.

If a plan has an experience deficiency (resulting from actuarial
error) for any particular year, the deficiency must be removed in no
more than a five-year period, except that where such deficiency cannot
be removed within such period without exceeding allowable limits for
tax deductions under the Internal Revenus Code for a given year
during such period, the Secretary may prescribe necessary additional
time to permit removal of such deficiency within allowable tax de-
duction limitations.

Within six months after the effective date of rules promulgated by
the Secretary to implement this title, but not later than 12 months
after the effective date of the title or within six months after date of
-plan establishment, whichever is later, the plan is required to submit
a report by an actuary who has been certified by the Secretary, stat-
ing information necessary to determine the appropriate application of
the funding requirements to the plan. Plans are also required to be
reviewed every five years by certified actuaries who are to report the
funding obligations which must be met and any surplus or experience
deficiencies. The Secretary is authorized to exempt certain plans from
these filing requirements if consistent with the purpose of the Act.

Section 211.—This section provides that subject to the authority
of the Secretary to provide exemptions in cases of hardship, and
certain other circumstances all assets of terminated pension plans
must be distributed according to the following priorities:

First, to refund to nonretired participants 1n the plan the amount
of contributions made by them; second, to retirees; third, to persons
eligible to retire on date of plan termination; fourth, to participants
who have vested rights under the plan but who have not reached re-
tirement age; and fifth, to other participants. In addition, employers
are held liable for contributions (including amounts withheld from
employees) owing to the plan which were required to be made by
virtue of the funding requirements of the Act, but which were not
made as of the date of plan termination. Upon either complete or sub-
stantial termination of a profit-sharing plan, the interests of all
participants shall fully vest,

The Secretary may approve payment of benefits due to survivors
in accordance with priorities which are equal to those of the employees
whose service had acquired such benefits.

Part C.—VARIANCES

Section 216.—This section authorizes the Secretary to defer, in
whole or in part, applicability of the vesting provisions for a period
not to exceed five years from the effective date of such requirements
where a plan makes a showing that the vesting requirements would
increase the employer’s costs or contributions to the plan to an extent

G o
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that “substantial economic injury” would result to the employer and
to the interests of the participants.

The definition of “‘substantial economic injury” is defined to include
but not to be limited to, a substantial risk to plan continuance, in-
ability to discharge benefit obligations, substantial curtailment of pen-
slon or other employee benefits, or the production of an adverse effect
upon employment levels of the work force of the employer contributing
to the plan.

In collectively-bargained plans, both employer and union are re-
quired to submit application for the variance, and where such a
submission is made, the Secretary is required to give due weight to
the experience, competence, and knowledge of the parties concerning
the necessity for the variance.

Section 217 ~—This section provides that where an employer can
make a showm%' to the Secretary of Labor that he cannot make the
required annual contribution to”the pension plan, the Secreta. may
waive such contributions and authorize that such deficiency be funded
over a period not to exceed five years in no less than equal annual
payments. However, to authorize such variance, the Secretary must be
satisfied that such waiver will not have an adverse effect upon the
Interests of employees and will not impair the financial position of
the Pension Benefit Insurance Fund. No waiver may be granted for
more than five years, and when a plan has been granted five consecu-
tive walvers, the Secretary has the authority to: (1) merge or consoli-
date a deficiently funded plan with another plan of the employer, if
feasible; (2) order termination of a plan if necessary to protect the
Interests of the participants or the position of the plan termination
Insurance program; (3) or such other action as may be appropriate to
carry out the purposes of the Act.

No amendments increasing plan benefits are permitted during any
period that a fanding waiver is in effect.

The Secretary is required to promulgate regulations governing
funding of multi-employer plans tﬁat cover a substantial portion of
the industry or employees in a specific geographic area to assure that
such Flans are provided with sufficient assets to cover benefits under
the plan. In promulgating such regulations, the Secretary is required
to set a funding period that will reflect an adequate basis for funding
the plan’s benefit commitments and which takes into account the par-
ticular situation pertaining to the plan, industry, and circumstances
involved. In no event is the Secretary authorized to prescribe a fund-
ing period for such a multi-employer plan which is less than 30 years,
and no such plan is permitted to increase benefits beyond a point for
which the contribution rate would be inadequate unless such rate is
Increased commensurately.

The Secretary may determine also that an employer’s withdrawal
from a multi-employer plan will significantly reduce the rate of ag-
gregate contributions to the plan. He may then require the fund to be
allocated between the nonworking and working participants, and
treat the nonworkers’ share of the fund as terminated for insurance
purposes, and the remaining portion of the fund as a new one for
funding, variances, and insurance purposes,

In considering the experience of multi-employer plans for new pre-
mium rates for insurance, the Secretary shall take into account the
withdrawal of employers from the plan.
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TITLE IIL—VOLUNTARY PORTABILITY PROGRAM FOR
VESTED PENSIONS

PrograM KESTABLISHED

Section 301 —This section establishes a voluntary program for port-
ability of vested pension credits. The program will be administered by
and under the Secretary’s direction, and will be designed to facilitate
the voluntary transfer of vested credits between registered plans. Plans
registered under the Act may voluntarily apply for membership in the
program and upon approval be issued & certificate of membership by
the Secretary. '

Accerrance oF DErosiTs

Section 302.—This section requires that, upon request of a plan par-
ticipant, plans which are members of this program are required to pay,
to a central portability fund administered by the Secretary, monies
representing the value of the participant’s vested rights when he is
separated from the plan prior to retirement. The Secretary will pre-
scribe the terms and circumstances of deposits to be made.

SpeciarL Foxp

Section 303.—This section establishes a Voluntary Portability Pro-
gram Fund under the supervision of the Secretary into which pay-
" ments will be made in accordance with regulations prescribed by the
Secretary under the portability program. The Secretary shall be the
trustee of the fund and shall administer the fund and report to the
Congress annually of the fund’s operations and fiscal status. The Sec-
retary is authorized to deposit the amounts received in financial insti-
tutions insured by the FDIC or FSLIC but not more than 10 percent
in any one financial institution.

INDIVIDUAL ACCOUNTS

Section 304.—This section requires the Fund to establish individual
accounts for each participant for whom it has received monies under
the portability program.

Payments FroM INDIVIDUAL ACCOUNTS

Section 3056 —This section provides that, at the request of a par-
ticipant transferring into a new plan, the Secretary is required to pay
out if his account the accumulated amounts to purchase pension credits
from the new plan which are actuarially equivalent. Unless the monies
in a participant’s account have been transferred to another employer’s
plan at the participant’s request, the Secretary is required to use the
monies in the participant’s account to purchase a single-premium life
annuity from a qualified life insurance carrier when the participant
reaches age 65, and in the event of the participant’s death, to pay out
monies in this account to his designated beneficiary.

TECHNICAL ASSISTANCE

Section 306.—This section authorizes the Secretary to furnish tech-
nical assistance to unions, administrators, and all others affected by
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this Act who wish to develop portability or reciprocity arrangements
of their own.

TITLE IV.—PLAN TERMINATION INSURANCE PROGRAM
ESTABLISHED

Section 401 —This section establishes a Private Pension Plan Ter-
mination Insurance Program administered by the Secretary, which
requires plans to insure unfunded vested liabilities incurred prior to
enactment of the Act, as well as after enactment of the Act. The Secre-
tary may provide insurance to cover unfunded vested liabilities of a
plan not subject to the Act where he determines that such plan con-
f(})lrmi to the vesting, funding and all other standards required by
the Act. ‘

ConNpiTION OF INSURANCE

Section 402.—This section requires the insurance program to in-
sure participants against loss of vested benefits arising from plan
termination.

The amount of vested benefit insurance is limited to 50 percent of
highest average monthly wage of participants earned over a five-
year period, or $500 monthly, whichever is the lesser.

No insurance shall be paid if the plan is terminated less than three
years from date of estaglishment or registration unless the Secre-
tary determines that a registered plan was otherwise in substantial
compliance with the Act and that the reserve position of the insur-
ance program will not be adversely affected. ,

Insurance will not cover vested rights created by any plan amend-
ment which took effect less than three years prior to plan termination.

No coverage is extended to participants who own 10 percent or more
of employer voting stock.

AssEMENT AND PrEMIUMS

Section 403.—This section requires plans to pay an initial uniform
assessment to be preseribed by the Secretary to cover administrative
costs of the program. The Secretary shall prescribe an annusl pre-
mium rate based upon unfunded vested liabilities. For the first three
years, the insurance premium shall not exceed 0.2 percent of un-
funded vested liabilities incurred after enactment of the Act. With
respect to those unfunded vested liabilities incurred prior to enactment,
the ﬁ)remium shall be 0.2 percent, provided that the unfunded vested
liabilities of the plan were funded at least 759, during the five-year
period preceding enactment.

As to plans which on date of enactment were less than five years old,
the premium shall be 0.2 percent, provided that the plan had been re-
duecing its unfunded vested liabilities at a rate of no less than 5 per-
cent annually. In the event plans do not meet the above funding
standards, they can be charged a premium not to exceed 0.4 percent or
less than 02. percent of pre-enactment unfunded vested liabilities.

Also, in the case of multi-employer plans (as defined in the Act), the
premium rate for the initial three years shall not exceed 0.2 percent of
pnfundgd vested liabilities, regardless of when such liabilities were
incurred.
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fter the initial three-year period, the Secretary may prescribe an
anﬁual rate based upon e));periepittce, and unless Congress objects within
90 days, the new premium shall become effective. ) 4
The Secretary is required to consult with appropriate private an
government agencies on matters relating to the assessment and pre-
mium rates before prescribing rates.

PAYMENT OF INSURANCE

Section 404 —This section requires that plans must notify the
Secretary éf éntent to terminate, and failing to do so will make such
persons personally liable for any losses incurred by the Pension
Benefit Insurance Fund in connection with plan termination. ’

The insurance to be paid shall be the difference between the plan’s
assets  and unfunded vested benefits owed at the time of plan

mination. )

Fer{n addition, the Secretary is required to prescribe procedures under
which funds of terminated plans shall be liquidated and paid out
to cover vested benefits of participants. In implementing this author-
ity, the Secretary may transfer terminated funds under his supervision
or purchase annuities from qualified insurance carriers for participants
or take such other action as may be appropriate. Persons who termi-
nate & plan with intent to circumvent the Act or the WPPDA shall
be personally liable for losses.

RECOVERY

Section 405.—This section provides that, where employers in termi-
nated plaés are not insolvent, they or their successors-in-interest may
be liable for reimbursement of a portion of insurance benefits paid.
The liability of the employer is to pay 1009, of the unfunded v,ested
liabilities and in no event shall it exceed 50% of the employer’s net

th. i .
Wo’i“he Secretary shall make a.rml_agement‘s‘x.va’lt}:1 employers on equitable
terms for the reimbursement of insurance paid.

The amount or amounts of any unpaid liability owed by an employer
shall constitute a lien in favor of the government, but junior to any
lien for unpaid taxes owed to the government.

PrnsioN BeNeriT INsURANCE FUND

Section 406.—This section establishes within the Labor Department
a fund for4the deposit of premiums, assessments, etc., made under the
Act and for payment of such claims thereunder.

TITLE V.—DISCLOSURE AND FIDUCIARY STANDARDS

The new Disclosure and Fiduci&ry Requirements of this Act are
accon?plishedvls)]y amendment to the Welfare and Pension Plans Dis-
P : .

closure Act. (WPPDA).
DiscLosuRE

Section 501 —This section requires that annual reports filed are re-
quired to be accompanied by a certificate designating the Secretary as
agent for service of process in any action arising under this Act.
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Section 502.—This section amends Section 3 of the Welfare and
Pension Plans Disclosure Act by adding new paragraphs containing
revised definitions of terms such as ‘“relative,” “administrator,” “‘em-
ployee benefit plan,” “employee benefit fund,” “‘separate account,”
“adequate consideration,” “nonforfeitable pension benefit,” “covered
service,” and various other terms which are intended to reconcile defi-
nitions contained in the Act with the new amendments, The definition
of “employee welfare benefit plan” is expanded to include all benefit
arrangements described or permitted by Section 302 of the Taft-
Hartley Act, such as vacation funds, scholarship, child care funds, ete.

Sectron 6503 —This section amends Sec. 4(a) of the Welfare and
Pension Plans Disclosure Act by making editorial changes required
by the terms of the current Act in order that the definitions of the
WPPDA will be reconciled with those of the current amendments.

Section 604.—This section amends Sec. 5(b) of the WPPDA by
permitting the Secretary to require the filing of a special terminal re-
port in the event that there are monies or other assets remaining in
the plan. Additionally, it is amended to grant the Secretary the right
to exempt from the reporting and disclosure requirements of the Act
a certain class of employee benefit plans if the same does not serve the
purposes of the Act.

Section 505 —This section amends Sec. 6 of the WPPDA and re-
quires plan descriptions under this Act to be comprehensive and writ-
ten in a language and manner calculated to be understood by the
average participant. In addition, the prior filing requirements are
revised to authorize plan amendments to be filed in accordance with
regulations prescribed by the Secretary. Heretofore, plan amendments
had to be filed within 60 days after they were effective.

Section 506.—This section provides for two significant changes to
the WPPDA. The first is a new requirement that the annual financial
report must include an opinion of the plan’s financial condition by an
independent accountant based upon the results of an annual audit.
Second, plans must include in their reports more detailed financial in-
formation, particularly in connection with party-in-interest transac-
tions, and more detailed actuarial information relating to the plan’s
funding method and its overall financial soundness.

Section 507 —This section broadens the WPPDA requirements by
requiring administrators to furnish reports to employees or to make
available (whichever is more practicable) to every participant upon
his enrollment in the plan a summary of the plan’s important pro-
visions written in a manner calculated to be understood by the average

articipant. (This requirement covers major amendments as We?ﬁ.

his summary should include an explanation of a participant’s rights
and obligations under the plan and the circumstances which may dis-
qualify him from benefits, as well as the requirements of WPPDA.
Administrators are also required to furnish or make available to par-
ticipants every three years a revised, up-to-date summary of the plan’s
important provisions (including major amendments).

Additionally, the plan administrator must furnish to participants
and beneficiaries, upon request, copies of the plan description, annual
report, or bargaining agreement, trust agreement, contract, or instru-
ment under w%ﬁch the plan is established and operated. The plan ad-
ministrator may make a reasonable charge to cover the costs of such
copies.
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Plan administrators are also required to furnish participants with
notices of any vesting or funding variance the plan has received under
other provisions of the Act.

Section 508.—This section amends Section 9(d) of the WPPDA to
permit the Secretary to make necessary inquiries to determine viola-
tions provided that plans cannot be investigated more than once an-
nually without reasonable cause. This provision eliminates the require-
ment of certification previously required to examine reports and
records of & plan. The annual audit required by the Act dispenses with
the need for such certification.

Section 509.—This section amends Section 14 of the WPPDA to
restructure the Advisory Council on Employee Welfare and Pension
Benefit Plans so that it will serve as an advisory council for both the
WPPDA and the Retirement Income Security for Employees Act.
The Advisory Council is expanded from its present number of 13
members to 21 members. New permanent categories of membership
are added to include the fields of actuarial counseling, investment
counseling, and accounting. Five representatives of management have
also been added. The period of advisory council meetings is changed
from its requirement of twice a year to meetings of at least four times
a year.

Frouciary STANDARDS

Section 5§10.—This section adds new Section 15 to the WPPDA
wlhich establishes fiduciary standards for employee pension and welfare
plans.

In general, this section requires plans to be established pursuant
to a written document and requires plan funds to be treated as a trust
for the exclusive purpose of (1) providing benefits to participants
and their beneficiaries and (2) paying reasonable administrative ex-
penses, and (3) assets remaining after satisfaction of all rights, at-
tributable to employee contributions, shall be distributed equitably
on basis of the rate of employee contributions, )

This section also requires a fiduciary (i.e., a person who is respon-
sible for handling plan funds) to act as a prudent man in a similar
situation and other like conditions would act. The fiduciary must ad-
here to trust principles established by the Act, and to trust terms
which are consistent with the Act and is prohibited from receiving
any consideration from any party dealing with such fund, in connection
with fund transactions. However, transactions which are otherwise
prohibited may be permitted by the Secretary if he finds that the
participants’ interests would be served by such action. A fiduciary is
prohibited from investing, or maintaining investment of more than
10 percent of a pension fund’s assets in securities of the employer.

In general, fiduciaries may be reasonably compensated and entitled
to receive benefits which belong to them by reason of being partici-
pants in the plan and may also make certain loans to participants or
beneficiaries or make reasonable arrangements with parties-in-interest
for office space or other services, including providing more than
one type of service to fiduciaries or other parties-in-interest which are
customarily furnished.

Any fiduciary who breaches his trust is personally liable for losses
resulting from such breach, and co-fiduciaries are jointly and sev-
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erally liable except that a co-fiduciary may avoid lisbility by object-
Ing promptly to any action which may constitute a brea.cﬁ ofy trugt.
xculpatory clauses in trust agreements are prohibited; however,
fiduciaries are permitted to-allocate specific responsibilities among
themselves, and, thereby, subject to disapproval by the Secretary.
delineate the responsibility of each fiduciary. ’

The bill further prohibits any individual who has been convicted
of certain specified crimes from serving as an administrator, officer
trustee, employee, or consultant of, or with respect to a plan, for five
years following his conviction or release from imprisonment, unless
the Secretary determines that a waiver is justified. ’

The bill also requires all investments and deposits of plan funds to
be made in the name of the fund or its nominee and prohibits employ-
ees of either the employer or an employee organization from receiving
commissions, or brokerage fees with respect to plan investments.
and provides for a transitional period as determined by the Secretary’
for a plan to dispose of conflict-in-interest investments.

Every plan, In accordance with regulations of the Secretary, is
required to provide adequate notice in writing to a participant whose
benefit claim has been denied, setting forth the specific reason for the
denial in understandable language and providing reasonable review
procedures with respect to any denial of benefits. The bill also requires
that where a plan offers the option of survivorship benefits to a par-
ticipant, he can only lose such option if he waives 1t in writing.

TITLE VI—ENFORCEMENT

Sec. 601.—This section empowers the Secretary to petition the fed-

ﬁx(;s;ll pcgfurtast Ilt(;hco?ptel a %ension or profit-sharing-retirement plan to
wi e Act or effect r i ic
ung'er Aoy ¢t recoveries of moneys which may be due
ections 602, 603, 604, and 605 —These sections provide that wh

the Secretary has 1eason to believe that a pensign, proﬁt-sh;:inegn
retirement, ,plan, or other employee benefit pan is violating the Act
or the plan’s governing documents, he may seek relief in the federal
courts to compel the return of assets to the fund, to require payments
to be made, to require the removal of a fiduciary, and to obtain other
appropriate relief. Plan participants also may seek relief in federal
and state courts against violations committed by a fiduciary, including
his removal from office. They may also :eek relief to recover benefits
required to be paid under the plan in the same courts. The Secretary
has the right to remove an action pending in a state court to the federsl
courts for relief provided under this Act.

Sections 607 and 608.—These sections provide that administrators
and fiduciaries have the right to obtain judicial review of the actions

of the Secretary. The bill provides a statute of limitations of five

years for actions arising under the Act.

Section 609.—This section provides that this Act supersedes state
laws covering the same matters. However, the Act does not exempt or
relieve any person from complying with any state law regulating
Insurance, banking, and related matters, and does not remove state
jurisdiction over plans not subject to the Act. State courts are not
prevented from asserting jurisdiction in compelling the accounting of
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a fiduciary or requiring clarification of the plan. The Secretary or a

plan participant may remove such a case from the state to the federal

urt if it involves the applicability of the Act. ,
coSection 610.—This segtgon makes it unlawful for any person to
discharge, fine, suspend, expel, discipline or discriminate against a
participant or beneficiary for exercising any right to which he is
entitled under the provisions of the plan or the Act or the Welfare
and Pensions Plans Disclosure Act or for the purpose of interfering
with the attainment of any right to which suc]%v;i)artlcxpant may be-
come entitled under the plan or the Act or the PDA.

Section 611.—This section makes it a criminal offense for any per-
son to use fraud, force, or violence or threats phqregf to restrain,
coerce, intimidate or attempt to restrain, coerce, intimidate any par-
ticipant or beneficiary for the pur;;gse of interfering with or prevent-
ing the exercise of any right to which he is or may become entitled
under the plan, the Act or the WPPDA. :

TITLE VIL—EFFECTIVE DATES

Section 701.—This section provides that the registration, adminis-
tration, disclosure, government procurement, fiduciary, and enforce-
ment provisions of the Act become effective upon enactrent. .

The vesting and funding provisions of the Act shall become effective
three years after enactment of the Act, and portability and insurance
provisions one year after enactment.

A M et R
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VIIL. Changes in Existing Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by sections 1
through 9 and titles I through VI of the bill, as reported, are shown
as follows (existing law proposed to be omitted is enclosed in black
brackets; new matter printed in italic):

WELFARE PENSION PLANS DISCLOSURE ACT

Pub. L. No. 85-836, 85th Cong., 2d Sess., 1958, 72 Stat. 997, as
amended by Pub. L. No. 87-420, 87th Cong., 2d Sess., 1962, 76
Stat. 35; 29 U.S.C. §§ 301-09; F.C.A. 29 §§ 30109
Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That this Act may be cited

as the “Welfare and Pension Plans Disclosure Act.”

Finpinags aAnp Poricy

Sec. 2. (a) The Congress finds that the growth in size, scope, and
numbers of employee welfare and pension benefit plans in recent years
has been rapid and substantial; that the continued well-being and
security of millions of employees and their dependents are directly
affected by these plans; that they are affected with a national public
interest; that they have become an important factor affecting the
stability of employment and the successful development of industrial
relations; that they have become an important f%ctor in commerce
because of the interstate character of their activities, and of the activ-
ities of their participants, and the employers, employee organizations,
and other entities by which they are established or maintained; that
owing to the lack of employee information concerning their operation,
it is desirable in the interests of employees and their beneficiaries,
and to provide for the general welfare and the free flow of commerce,
that disclosure be made with respect to the operation and administra-
tion of such plans,

{b) Ttis hereby declared to be the policy of this Act to protect inter-
state commerce and the interests of participants in employee welfare
and pension benefit plans and their beneficiaries, by requiring the dis-
closure and reporting to participants and beneficiaries of financial and
other information with respect thereto. -

DEeriNITIONS

Sec. 3. When used in this Act—

(1) The term “employee welfare benefit plan” means any plan, fund,
or program which is communicated or its Eeneﬁts described in writin
to the employees, and which was heretofore or is hereafter establishe
or maintained by an employer or by an employee organization, or by

(49)
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both, for the purpose of providing for its participants or their benefi-
ciaries, through the purchase of insurance or otherwise, medical, surgi-
cal, or hospital care or benefits, or benefits in the event of sickness,
accident disability death or [unemployment.] unemployment or
benefits of the type described or permitted by section 302(c) of the Labor-
Management Relations Act.

(2) The term “employee pension benefit plan” means any plan,
fund, or program which 1s communicated or 1ts benefits described in
writing to t%l;a .employees, and which was heretofore or is hereafter
established or maintained by an employer or by an employee organi-
zation, or by both, for the purpose of providing for its participants or
their beneficiaries, by the purchase of insurance or annuity contracts
or otherwise, retirement benefits, and includes any profit-sharing plan
which provides benefits at or after retirement.

(3) The term “employee organization” means an labor union or
any organization of any kind, or any agency or employee representa-
tion committee, association, group, or plan,] program in which em-
ployees participate and which exists for the purpose, in whole or
part, of dealing with employers concerning an employee [welfare or
pension] benefit plan, or other matters incidental to employment
relationships; or any employees’ beneficia association organized for
the purpose, In who{e or in part, of establishing such a plan.

(4) The term “employer’ means any person acting directly as an
employer or indirectly in the interest of an employer in relation to an
employee [welfare or pension] benefit plan, and includes a group or
association of employers acting for an employer in such capacity.

(5) The term “employee”’ means any in ividual employed by an
emplo%:er
(6) The term “participant”” means any employee or former employee
of an employer or any member of an employee organization who is or
may become leigible to receive a benefit of any type from an employee
[welfare or pension] benefit plan, or whose beneficiaries may be
eligible to receive any such benefit. : .

“(7) The term “‘beneficiary”’ means a person designated by a partici-
pant or by the terms of an employee [welfare or pension] benefit plan
who is or may become entitled to & benefit thereunder.

(8) The term “person” means an individual, partnership, corpora-
tion, mutual company, joint-stock company, trust, unincorporated. or-
ganization, association, or employee organization.

(9) The term “State” includes any State of the United States, the
Distriet of Columbia, Puerto Rico, the Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone, and Outer Continental Shelf
lands defined in the Quter Continental Shelf Lands Act (43 U.s.C.
1331-1343). ,

(10) The term ‘‘commerce’ means trade, commerce, transportation,
or communication among the several States, or between any foreign
cgunt and any State, or between any State and any place outside
thereoi.

(11) The term “industry or activity affecting commerce” means any
activity, business, or industry in commerce or in which a labor dispute
would hinder or obstruct commerce or the free flow of commerce and
includes any activity or industry “affecting commerce” within the
meaning of the Labor-Management Relations Act, 1947, as amended,
or the Railway Labor Act, as amended.
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(12) The term ‘‘Secretary’”’ means the Secretary of Labor.

(13) The term “party in interest’” means as to an employee benefit
plan or fund, any administrator, officer, fiduciary, trustee, custodian,
counsel, or employee of any employee [welfare] benefit plan [or em-
ployee pension benefit plan,] or a person providing benefit plan serv-
ices to any such plan, or an [employer] employer, any of whose
employees are covered by such a plan or any person controlling, con-
trolled by, or under common control with such employer or officer or
eniployee or agent of such [employer, or an officer or agent or employee
of ] employer or such person, or an employee organization having
members covered by such [plan.]y plan, or an oﬁgce?' or employee or
agent of such an employee orgamization, or g relative, partner, or joint
venturer or any of the above-described persons. Whenever tfe term “party in
interest” is used in this Act, it shall mean a person known to be a party in
interest, If any moneys or other property of an employee benefit fund are
invested in shares of an investment company registered under the Invest-
gigg Company Act o];b 1 QéO,tsmia ?lmestmeﬂ;t shall not cause such invest-

ent company or such investment company’s investment adviser or prin-
cipal underwriter to be deemed to be a ‘ig‘idgciary” or a “party in intezv)'es?;’
as those terms are defined in this Act, except insofar as such investment
company or its investment adviser or principal underwriter acts in con-
nection with an employee benefit fund established or maintained pursuant
to an employee benefit plan covering employees of the investment company,
the investment adviser, or its principal underwriter.

Nothing contained herein shall limit the duties imposed on such invest-
ment company, investment adviser, or principal underwriter by any other
proviston of law.

_(14) The term ‘“‘relative”’ means a spouse, ancestor, descendant, brother,
sister, son-in-law, doughter-in-law, father-in-law, mother-in-law, brother-
n-law, or sister-in-lau .

(16) The term “administrator’’ means—

(A) the person specifically so designated by the terms of the plan,
collective bargaining agreement, trust agreement, contract, or other
instrument, under which the plan s operated; or v

(B) in the absence of such destgnation (i) the employer in the case
of an employee benefit plan established or maintained by a single
e(ni)loyer, (i) the employee organization in the case of a plan estab-
lished or maintained by an employee organization, or (its) the asso-
ciation, committee, joint board of trustees, or other similar group of
representatives of the parties who established or maintained the plan,
in the case of @ plan established or maintained by two or more em-
ployers or jowntly by one or more employers and one or more employee
organizations.

(16) The term “employee benefit plan” or “plan’”’ means an employee
welfare benefit plan or an employee pension benefit plan or a plan provid-
ing both welfare and pension benefits.

(17) The term “‘employee benefit fund” or “fund” means a fund of
money or other assets maintained pursuant to or in connection with an
employee benefit plan and includes employee contributions withheld but
not yet paid to the plan by the employer. The term does not include: (A) any
assets of an investment company subject to requlation under the Investment
Company Act of 1940; (B) premium, subscription charges, or deposits
recewed and retained by an insurance carrier or service or other organiza-
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tion, except for any separate account established or maintained by an
mSUTance carrier. )

(18) The term “separate account’’ means an account established or
maintained by an insurance company under whick income, gains, and
losses, whether or not realized, from assets allocated to such account, are, in
accordance with the applicable contract, credited to or charged against such
account without *regaré) to other income, gains, or losses of the insurance
company. . ) )

(1?;) gfll’he term “‘adequate consideration’ when used in section 15
means either (A) at no more than the price of the security prevailing on a
national securities exchange which is registered with the Securities and Ez-
change Commission, or (B) if the security is not traded on such a national
securities exchange, at a price not less favorable to the fund than the offer-
ing price for the security as established by the current id and asked prices
quoted by persons independent of the issuer, or (O) if the price of the secur-
wty 18 not quoted by persons independent of the issuer, a price determined
to be the fair value of the security. . )

(20) The term “nonforfeitable pension benefit’’ means a legal claim ob-
tained by a participant or his beneficiary to that part of an immediate or

erred pension benefit which, notwithstanding any conditions subsequent
which would affect receipt of any benefit flowing from such right, arises
from the participant’s covered service under the plan and is no longer con-
tingent on the participant remaining covered by the plan.

(21) The term “‘covered service” means that period of service performed
by a participant for an employer or as a member of an employee organiza-
tion which s recognized under the terms of the plan or the collective-bar-
gaining agreement (subject to the requirements of the Retirement I'nco'nfe
Security for Employees Act), for purposes of determining a particrpant’s
eligibility to recetve pension beangs or for determining the amount of such
benefits.

(2{2) The term “pension benefit” means the aggregate, annual, monthly,
or other amounts to which o participant has or will become entitled upon
retirement or to which any other person is entitled by virtue of such par-

¥er) 's death. )
th(gg;@t The term “‘accrued portion of mormal retirement benefit” means
that amount of such benefit which, irrespective of whether the right to such
benefit is nonforfeitable, s equal to— .
) in the case of a profit-sharing-retirement plan or money pur-
chase plan, the total amount credited to the account of a participant;

(B) thg case of a unit benefit-type pension plan, the benefit
units credited to a participant; or . )

(C) in the case g} other types f?enswn plans, that portion of the
prospective normal retirement benefit of @ participant that, pursuant
to rule or regulation under the Retirement Income Segumty for
Employees Act, is determined to constitule the participant’s accrued
portion of the normal retirement benefit wnder the terms of the appro-
priate plan. ) sond

(24) The term “‘security’”’ means any note, stock, treasury stock, bond,
debenture, evidence of indebtedness, certificate of interest or participation
in any profit-sharing agreement, collateral-trust certificate, preorganization
certificate or subscription, transferable share, investment contract, voting-

trust certificate, certificate of deposit for a securdty, fractional undivided
interest in, or, vn general, any interest or instrument commonly known as &
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security, or any certificate of interest or participation in, temporary
or interim certificate for, receipt for, guarantee of, or warrant or right to
subscribe to or purchase, any of the foregoing.

(25) The term * fiduciwary’ means any person who exercises any power
of control, management, or disposition with respect to any moneys or other
property of any employee benefit fund, or has authority or responsibility
to do so.

(26) The term “market value” or “valie’’ when used in this Act means
Jair market value where available, and otherwise the fair value as deter-
maned pursuant to rule or regulation under this Aet.

COVERAGE

Suc. 4. (a) Except as provided in subsection (b), this Act shall
apply to any employee [welfare or pension] benefit plan if it is estab-
lished or maintained by any employer [or employers] engaged in
commerce or in any industry or activity affecting commerce or by
any employee organization [or organizations] representing employees
en%)aged in commerce or in any industry or activity affecting commerce
or by both, ‘

(b) This Act shall not apply to an employee [welfare or pension]}
benefit plan if-—

(1) such plan is administered by the Federal Government or
by the government of a State, by a political subdivision of a
State, or by an agency or instrumentality of any of the foregoing;

(2) such plan was established and is maintained solely for the
purpose of complying with applicable workmen’s compensation
laws or unemployment compensation disability insurance laws; or

[(3) such plan is administered by an organization which is
exempt from taxation under the provisions of section 501(a) of
the Internal Revenue Code of 1954 and is administered as a
corollary to membership in a fraternal benefit society described
in section 501{c)(8) of such Code or by organizations described
in sections 501{c)(3) and 501(c)(4) of such Code: Provided, That
the provisions of this paragraph shall not exempt any plan admin-
istered by a fraternal benefit society or organization which rep-
resents its members for purposes of collective bargaining; or}

(8) Such plan 1s administered by a religious organization described
under section 501(c) of the Internal Revenue Code of 1954 which is
gedrzpt Jfrom tazation under the provisions of section 501(a) of such

0Ge;

(4) such plan covers not more than twenty-five [.] participants,
exceéat that participants and beneficiaries of such plan shall ge en-
titled to mantain an action to recover benefits or to clarify their rights
to future benefits as provided in section 604 of the Retirement Income
Security for Employees Aect. , .

(5) such plan is established or maintained outside the United
States primarily for the benefit of employees who are not citizens of
the United States and the situs of the employee benefit plan fund
established or maintained pursuant to such plan is maintained out-
side the United States.




54

Doty oF DiscLosURE AND REPORTING

5. (a) The administrator of an employee welfare benefit plan
orsaff}lcempf()g’ee pension benefit plan shall publish in accordance with
section 8 to each participant or beneficiary covered thereunder (1) a
description of the plan and (2) an M}nual ﬁnancml report. Such de-
scription and such report shall contain the information required by
sections 6 and 7 of this Act in such form and detail as the Secretary
shall by regulations prescribe and copies thereof shall be oxecuted, pub-
lished, axndg filed in accordance with the provisions of this Act and the
Secretary’s regulations thereunder. No regulation shall be issued under
the preceding sentence which relieves any administrator of the obliga-
tion to include in such description or report any information relative
to his plan which is required by section 6 or 7. Notwithstanding th;;
foregoing, if the Secretary finds, on the record after giving mtere&i,te
persons an opportunity to be heard, that specific information on plans
of certain kinds or on any class or classes of benefits described in selg-

_tion 3(1) and (2) which are provided by such plans cannot, in t 3
normal method of operation of such plans, be practicably ascertaine
or made available for publication in the manner or for the period
prescribed in any provision of this Act, or that the information if
published in such manner or for such period would be duplicative or
uninformative, the Secretary may by regulations prescribe such other
manner or such other period for the publication of such information
as he may determine to be necessary and appropriate to carry out the

f this Act. ) )
‘pui‘:l()ﬁ)se'sl‘ge term “‘administrator’” whenever used in this Act, refers

1) the person or persons designated by the terms of the plan
or Ii::]ge) eo]legtive barggining agreement with responsibility for the
ultimate control, disposition, or management of the money
_received or contributed; or o

[(2) in the absence of such designation, the person or persons
actually responsible for the control, disposition, or management
of the money received, or contributed, irrespective of whether
such control, disposition, or management 18 exercised directly or
through an agent or trustee designated by such person or persons.}

(6) The Secretary may require the iling of special terminal ?'eportsé on
behalf of an employee benefit plan which 1s winding up s affairs, so ons
as moneys or other assets remain in the plan. Such reports may be ?‘egmgg
to be filed regardless of the number of participants remarning the plan
and shall be in such form and filed wn such manner as the Secretary may

e‘ a »

pre(f;)mig}’he Secretary may by regulation provide for the exemption from all
or part of the reporting and disclosure requirements of this Act of aafiy
class or type of employee benefit plans if the Secretary finds thcilértte
application of such requirements to such plans is not required un order to

implement the purposes of this Act.
' DESCRIPTION OF THE PLAN

- - . I . ¥ f
Sec. 6. (a) [Except as provided in section 4, the] A description o
any emp]o(yge[[welfgre or pension] benefit plan shall be published as

55

required herein within ninety days [of the effective date of this Act or
within ninety da,ys% after the establishment of such [plan, whichever
is later.} plan or when suck plan becomes subject to this Act.

(b) The description of bge plan shall be [published, signed and
sworn to by the person or persons defined as the “administrator” in
section 5, and shall include their names and addresses, their official
positions with respect to the plan, and their relationship, if any, to the
employer or to any employee organizations, and any other officer, posi-
tions, or employment held by them ; the name, address, and description
of the plan and the type of administration; the schedule of benefits;
the names, titles, and addresses of any trustee or trustees (if such per-
sons are different from those persons defined as the “‘administrator”);
whether the plan is mentioned in a collective bargaining agreement;
copies of the plan or of the bargaining agreement, trust agreement,
contract, or other instrument, if any, under which the plan was estab-
lished and is operated;] comprehensive and shall include the name and
type of administration of the plan; the name and address of the admin-
istrator; the names and addresses of any person or persons responsible
for the management or investment of plan funds; the schedule of benefits;
a description of the provisions providing for vesied benefits written in a
manner calculated to be understood by the average participant; the source
of the financing of the plan and [the] identity of any organization
through which benefits are provided; whether [the] records of the
plan are kept on a calendar year basis, or on a policy or other fiscal
vear basis, and if on the latter basis, the date of the end of such
policy or fiscal year; the procedures to be followed in presenting
claims for benefits under the plan and the remedies available under
the plan for the redress of claims which are denied in whole or in

art. Amendments to the plan reflecting changes in the data and
information included in the original plan, other than data and in-
formation also required to be included in annual reports under section
7, shall be included in the description on and after the effective date
of such amendments. Any change in the information required by
this subsection shall be reported [to the Secretary within sixty days
after the change has been effectuated.} in accordance with regulations
prescribed by the Secretary.

Annvar REporTs

Src. 7. (a) {(I) [The administrator of any employee welfare or
pension benefit plan, a description of which is required to be published
under section 6, shall also publish an annual report with respect to
such plan]}. An annual report shall be published with resgoect to any
emgaéoyee benefit plan if the plan provides for an employee benefit fund
subject to section 156 of this Aet or if it covers one hundred or more
participants. However, the Secretary, after [investigation,} notice
and opportunity to be heard, may require the administrator of any
plan otherwise not covered by the Act to publish such report when
necessary and appropriate to carry out the purposes of the Act. Such
report shall be published as required under section 8, within one
hundred and fifty days after the end of the calendar [year (or, if]}
poliey or fiscal year on which the records of the plan are [kept on a
policy or other fiscal year basis, within one hundred and fifty days
after the end of such policy or fiscal year).J kept.
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(8) If some or all of the benefits under the plan are provided by en
insurance carrier or service or other organization, such carrier or organiza-
tion shall certify to, the administrator of such plan, within one hundred
and twenty days after the end of each calendar, policy, or other fiscal year,
as the case may be, such information as determined by the Secretary to
be necessary to enable such administrator to comply with the require-
ments of this Act. ,

(8) The administrator of an employee benefit plan shall cause an audit
to be made anwually of the employee benefit fund established in connection
with or pursuant to the prowmsions of the plan. Such audit shall be con-
ducted in accordance with gemerally accepted standards of auditing by
an independent certified or licensed public accountant, but nothing herein
shall be construed to require such an audit of the books or records of any
bank, insurance company, or other institution providing insurance,
investment, or related function for the plan, if such books or records are
subject to periodic examination by any agency of the Federal Government
or the government of any State. The auditor’s opinion and comments
with respect to the financial information required to be Sfurnished in the
annual Teport by the plan administrator shall form @ part of such report.

(b) A report under this section shall [be signed by the administrator
and such report shall include the following:} tnclude—

(1) The amount contributed by each employer: the amount
contributed by the employees; the amount of benefits paid or other-
wise furnished; the number of employees covered; a statement
of [assets specifying the total amount in each of the following types of
assets: cash, Government bonds, non-Government bonds and de-
bentures, common stocks, preferred stocks, common trust funds,
real estate loans and mortgages, operated real estate, other real
estate, and other assets; a statement of liabilities, receipts, and
disbursements of the plan; a detailed statement of the salaries and
fees and comimissions- charged to the é)la,n, to whom paid, in what
amount, and for what purposes. The Secretary, when he has deter-
mined that an investigation is necessary in accordance with section
9(d) of this Act, may require the filing of supporting schedules of
assets and liabilities. The information required by this section shall
be sworn to by the administrator, or certified to {y an independent
certified or licensed public accountant, based upon a comprehensive
audit conducted in accordance with accepted standards of auditing,
but nothing herein shall be construed to require such an audit of the
books or records of any bank, insurance company, or other institution
providing an insurance, investment, or related unction for the plan,
if such books or records are subject to examination by an agency of the
Federal Government or the government of any State. In the case of
reports sworn to, but not certified. the Secretary, when he determines
that it may be necessary to investigate the plan in accordance with
section 9(d))r of this Act, shall, prior to investigation by the Depart-
ment of Labor, require certification of the report by an independent
certified or licensed public accountant.} assets, liabilities, receipts,
and disbursements of the plan; a detailed statement of the salaries and
fees and commissions charged to the plan, to whom paid, n what amount,
“and for what purpose; the name and address of each fiduciary, his official
position with respect to the plan, his relationship to the employer of the
employees covered by the plan, or the employee organization, and any
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other office, position, or employment he holds with any party in interest;

(2) a schedule of all investments of the fund showing%gfyf g:,e end of the
JSiscal year:

_ (A) the aggregate cost and aggregate value of each security, by
188uer,

(B) the aggregate cost and aggregate value, by type or category, o
all other investments, and separately ident; ymg (g)peach invgsmg:ént{
the value of which exceeds 3 per centum offﬁize value of the fund and
(11) each investment in securities or properties of any person known to

(5) o bl showiny th

@ s¢ e showing the aggregate amount, by type of security, o

all purchases, sales, redemptions, and exchangeg {? sec{wities gmdg
during the reporting period; a list of the issuers of such securities; and
in_addition, a schedule 'sfwwing, as to each separate transaction with or
without respect to securities issued by any person known to be a party in
interest, the issuer, the type and class of security, the quantity involved
in the transaction, the gross purchase price, and in the case of a sale,
redemption, or exchange, the gross and net proceeds (including a descrip-
tion and the value of any consideration other than money) and the net
gain or loss, except that such schedule shall not include distribution of
stock or other distributions in kind from profit-sharing or similar plans
to participants separated from the plan;

(4) a schedule of purchases, sales, or exchanges during the wyear
covered Ifg the report of investment assels other than securities—

(A) by type or category of asset the aggregate amount of purchases,
sales, and exchanges; the aggregate expenses incurred in connection
therewith; and the aggregate net gain (or loss) on sales, and
~ (B) for each transaction involving a person known to be a party
in interest and for each transaction mvolving over 8 per centum of the
Jund, and indication of each asset purchased, sold, or erchanged
(and, in the case of fived assets such as land, buildings, and lease-
holds, the location of the asset); the purchase or selling price; expenses
ncurred in connection with the purchase, sale, or exchange; the cost of
the asset and the net gain (or loss) on each sale; the identity of the
seller in the case of a purchase, or the identity of the purchaser in the
case of a sale, and his relationship to the plan, the employer, or any
employee organization;

(6) a schedule of all loans made from the fund during the reporting
year or outstanding at the end of the year, and a schedule of principal and
wnterest payments received by the fund during the reporting year, aggre-
gated in each case by type of loan, and in addition, a separate schedule
showing as to each loan which—

(A) was made to a party in interest, or

(B) was in default, or

(C) was written off during the year as uncollectable, or
(D) exceeded 3 per centum of the value of the fund

the original principal amount of the loan, the amount of principal and
interest recewed during the reporting year, the unpaid balance, the
dentity and address of the loan obligor, a detailed description of the loan
(including date of making and maturity, interest rate, the type and value
of collateral, and the material terms), the amount of principal and interest

ggerdQ}e (if any) and as to loans written off as uncollectable an explanation
ereof;
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6) a list of all leases with— )
© (A4) ersons other than parties in interest who are in default, and
B) any party in interest, )

includh(zg )infog'rrf)ation as to the type of property leased (and, in the case of
fized assets such as land, buildings, leaseholds, and so forth, the location
of the property), the identity of the lessor or lessee from or to whom the
plan is leasing, the relationship of such lessors and lessees, if any, to the
plan, the employer, employee orgamization, or any other party in vnterest,
the terms of the lease regarding rent, tazes, insurance, Tepars, expenses,
and renewal options; if property is leased from persons escribed in (B)
the amount of rental and other expenses paid during the reporting year;
and if property is leased to persons described in (A) or (B), the date
the leased property was purchased and its cost, the date the property was
leased and its approzimate value at such date, the gross rental receipts
during the reporting period, the expenses paid for the leased property
during the reporting period, the met receipt from the lease, and with
respect to any such leases in default, their identuty, the amounts in arrears,
am{l) a statement as to what steps have been taken to collect amounts due
or otherwise remedy the default;

(7) a detailed list of purchases, sales, exchanges, or any other trans-
actions with any party in interest made during the year, including infor-
mation as to the asset involved, the price, any expenses connected with the
transaction, the cost of the asset, the proceeds, the met gain or loss, the
identity of the other party to the transaction and his relationship to the

n; 3 .

(8) subgect to rules of the Secretary designed to preclude the filing of
duplicate or unnecessary statements if, some or all of the assets of a plan
or plans are held in a common or collective trust maintained by a bank or
similar institution or in a separate account maintained by an insurance
carrier, the report shall include a statement of assets and liabilities and @
statement of receipts and disbursements of such common or collective trust
or separate account and such of the information required under para-
graphs (2), (3), (4), (8), (6), and (7) of section 7 (k) with respect to such
common or collective trust or separate account as the Secretary may
determine appropriate by regulation. In such case the bank or similar
institution or insurance carrier shall certify to the admimstrator of such
plan or plans, within one hundred and twenty days after the end of each
calendar, policy, or other fiscal year, as the case may be, the information
determined by the Secretary to be necessary to enable the plan administrator
to comply with the requirements.of this Act, and . ubsecti

(9) in addition to reporting the information called for by this subsection
the administrator may elect to furnish other information as to Tnpestment
or reinvestment of the fund as additional disclosures to the Secretary.

[(c) If the plan is unfunded, the report shall include only the total
benefits paid and the average number of employees eligible for partici-
pation, during the past five years, broken down by year; and a statﬁe-
ment, if applicable, that the only assets from which claims against the
plan may be paid are the general assets of the ‘employer.] ;

(¢) If the only assets from which claims against an employee elne_ﬁt
plan may be paid are the general assets of the employer or the emp oy}c;e
organization, the report shall include (for each of the past five years) the
benefits paid and the average number of employees eligible for participa-
tion.
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(d) If some or all of the benefits under the plan are provided by an
insurance carrier or service or other organization such report shall in-
clude with respect to such plan (in addition to the information required
by subsection (b)) the following:

(1) [The] the premium rate or subscription charge and the total
premium or subscription charges paid to each such carrier or organiza-
tion and the approximate number of persons covered by each class of
such benefits.

(2) [The] the total amount of premiums received, the approximate
number of persons covered by each class of benefits, and the total
claims paid by such carrier or other organization: dividends or retro-
active rate adjustments, commissions, and administrative service or
other fees or other specific acquisition costs, paid by such carrier or
other organization; any amounts held to provide benefits after re-
tirement; the remainder of such premiums; and the names and ad-
dresses of the brokers, agents, or other persons to whom commissions
or fees were paid, the amount paid to each, and for what purpose:
Provided, That if any such carrier or other organization does not
maintain separate experience records covering the specific groups it
serves, the report shall include in lieu of the information required by
the foregoing provisions of this paragraph (A) a statement as to the
basis of 1ts premium rate or subscription charge, the total amount of
premiums or subscription charges received from the plan, and a copy
of the financial report of the carrier or other organization and (B),
if such carrier or organization incurs specific costs in connection with
the acquisition or retention of any particular plan or plans, a detailed
statement of such costs.

L[(e) Details relative to the manner in which any funds held by an
employee welfare benefit plan are held or invested shall be reported as
provided under paragraphs (B), (C), and (D) of subsection (f)(1).]

(e) Every employee pension benefit plan shall include with ite annual
report (to the extent applicable) the following information:

(1) the type and basis of funding,

(2) the number of participants, both retired and nonretired, cov-
ered by the plan,

l(3) the amount of all reserves or net assets accumulated under the

plan,

(4) the present value of all liabilities for all nonforfeitable pension
benefits and the present value of all other accrued liabilities,

(8) the ratios of the market value of the reserves and assets de-
seribed in (3) above to the liabilities described in (4) above,

(6) a copy of the most recent actuarial report, and

(A)(z) the actuarial assumptions used in computing the
contributions to a trust or payments under an insurance con-
tract, (it) the actuarial assumptions used in determining the
level of benefits, and (3i1) the actuarial assumptions used in
connection with the other information required to be furnished
under this subsection, insofar as any such actuarial assumptions
are not included in the most recent actuarial report,

(B)(Z) 1if there is no such report, or (12) if any of the actuarial
assumptions employed in the annual report differ from those in
the most recent actuarial report, or (1) if different actuarial
assumptions are used for computing contributions or payments




60

than are used for any other purpose, a statement explaining
same; and

(7) such other reasonable information pertinent to disclosure under
this subsection as the Secretary may by ?*%qwdation prescribe.

() Reports on emplo{ee pension benefit plans shall include, in
addition to the applicable information required by the foregoing
provisions of this section, the following: .

[ (1) If the plan is funded through the medium of a trust, the report
shall include—~—

[(A) the type and basis of funding, actuarial assumptions used,
the amount otp current and past service liabilities, and the number
of employees, both retired and nonretired covered by the plan;

[(B) a statement showing the assets of the fund as required by
section 7(b). Such assets shall be valued on the basis regularly
used in valuing investments held in the fund and reported to the
United States Treasury Department, or shall be valued at their
aggregate cost or present value, whichever is lower, if such a
statement is not so required to be filed with the United States
Treasury Department;

[(C) a detailed list, including information as to cost, present
value, and percentage of total funds, of all investments in secu-
rities or properities of the employer or employee organization, or
any other party in interest, but the identity of all securities and
the detail of brokerage fees and commissions incidental to the
purchase or sale of such securities need not be revealed if such
securities are listed and traded on an exchange subject to regula-
tion by-the Securities and Exchange Commission or securities in
aninvestment company registered under the Investment Company
Act of 1040, or securities of a public utility holding company
registered under the Public Utiity Holding Company Act of
1935, and the statement of assets contains a statement of the
total investments in common stock, preferred stock, bonds and
debentures, respectively, valued as provided in subparagraph B);

[(D) a detailed list of all loans made to the employer, employee
organization, or other party in interest, including the terms and
conditions of the loan and the name and address of the borrower:
Provided, That if the plan is funded through the medium of &
trust invested, in whole or in part, in one or more insurance or
annuity contracts with an insurance carrier, the report shall in-
clude, as to the portion of the funds so invested, only the informa-
tion required by paragraph (2) below.

[(2) If the plan is funded through the medium of a contract with

an insurance carrier, the report shall include—

[(A) the type and basis of funding, actuarial assumptions used
in determining the payments under the contract, and the number
of employees, both retired and nonretired, covered by the con-
tract; and

[(B) except for benefits completely guaranteed by the carrier,
the amount of current and past service liabilities, based on those
alslsumptions, and the amount of all reserves accumulated under
the plan.

[(3) If the plan is unfunded, the report shall include the total bene-

fits paid to retired employees for the past five years, broken down

by year.
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[(g) If some or all of the benefits under the pla i
. y ] n are provided b
an insurance carrier or service or other orga’nizgtion, sur?h carrier oﬁ
organization shall certify to the administrator of such plan, within
one hundred and twenty days after the end of each calendar, policy
gr other fiscal year, as the case may be, such reasonable information

etermined by the Secretary to be necessary to enable such adminis-
traéc?ﬁ>t% ﬁmélply with tﬁle requirements of this Aet.

e Secretary shall prescribe by general rule simplified r
gor plans which he finds that by virtue of their size 011:" otherv%lfszrt:
d :‘Egﬁgi é'egort would i;e ugdulfrﬁbgl;‘densome, but the Secretary may
ch provisions for simplified forms for a i

of the Act would be served thereby.] or any plan if the purposes

PusricaTion

Sxc. 8. [(a) Publication of the descripti
) ! ption of the plan and the lat
am&ua,l report required under this Act shall be made go the participaéﬁg
and to the beneficiaries covered by the particular plan as follows:
[(1)‘ The a}dmlmstrator shall make copies of such description of the
plan (including all amendments or modifications thereto upon their
effective date) and of the latest annual report available for examina-
tion by any participant or beneficiary in the principal office of the plan.
[(2) The administrator shall deliver upon written request to such
participant or beneficiary a copy of the description of the plan (in-
:xiludmg all amendments or modifications thereto upon their effective
ir?gtes)uzgdd?)n adeqttlsatée s;thlilm;ykof the lac%est annual report, by mail-
h documents to the last known address of th ici
berll_:?gq;l%ly m(sizkmg such request. of the participant ot
e administrator of any plan subject to the provisions of thi
Act shall file with the Secretary two copies of the dgscription of th:
plan and each annual report thereon. The Secretary shall make avail-
g;)lﬁ af’}())r exan}matfngl in the publifc document room of the Department
or copies of descriptions
thié(sggsection.] P of plans and annual reports filed under
c)} (@) The Secretary shall prepare forms for the descripti
] ¢ ions of
g}laglss l?:l? thekannu%ll ;eports req;nlx;ed by the provisions of ghis Act
make such forms avai ini ’
plsgrbli ?’{;Lrequest. vailable to the administrators of such
¢ administrator of any employee benefit plan subject to this A
¢ et
shall file with the Secretary a copy of the plan description agzd each annual
report. The administrator shall also furnish to the Secretary, upon request
zz_ny. documents relating to the employee benefit plan, including but not
limited to the bargaining agreement, trust agreement, contract, or other
instrument under which the plan is established or operated, and any

document so furnished shall be available for public inspection. The

Secretary shall make copies of such de £

av%@'t;a?)le gor e e of seriptions and anwnual reports

¢) Publication of the plan deseriptions and annual reports ired
this Act shall be made to participant carics of the purtic 4
e e ahll e participants and beneficiaries of the particular

1) the administrator shall make copies of the plan descripti
. L . scriyption
(including all amendments or modifications tkerettg and the latest
annual report and the bargaining agreement, trust agreement, con-
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tract, or other instrument under which the plan was established or 18
operated available for examination by any plan participant or
beneficiary in the principal office of the admanistrator;

(2) the administrator shall Surnish to any plan participant or
beneficiary so requesting in writing @ fair summary of the latest

rt: - . 3

a,n?;sa tlhzeggministrator shall furnish or make available, whichever 18
most practicable: (i) to every partwipant upon his enrollment in the
plan "and within one hundred and twenty days after each major
amendment to the plan, a summary of the plan’s important pro-
visions, including the names and addresses of any person or perso'ncsZ

responsible for the management or “investment of plan funds, an
requirements of the amendment, whichever is applicable, written

a manner calculated to be understood by the average participant; such
explanation shall include a description of the benefits available to the
participant under the plan and circumstances which may result 1n
disqualification or ineligibility, and the requirements of the Welfare
and Pension Plans Disclosure Act with respect to the availability of
copies of the plan, bargaining agreement, trust agreement, contract or
other instrument under which the plan s established or operated;
and, (i) to every participant every three years (commenc;mg.January
1, 1975), a revised up-to-date summary of the plan’s important
rovisions and major amendments thereto, written wn a manner
calculated to be understood by the average participant; and (iit) to
each plan participant or beneficiary 8o requesting in writing a com-
plete copy of the plan description (including all amendments or
modifications thereto) or a complete copy of the latest annual report,
or both. He shall in the same way furnish a complete copy of any
bargaining agreement, trust agreement, contract, or other mstrumqn’:
under which the plan is established or operated. In accordance w;)tl
regulations of the Secretary, an a};i_mmzstr}:btor m(lzyt mc(z)l;)ieas, reasonable

o cover the cost of furnishing such complete ¢ .

(d;hfrfgt%: event a plan s zj:f'{;vided a variance with respect to sta}»da,rds
of vesting, funding, or both, pursuant to title 11 of the Retirement nco'r;cw
Security for Employees Act, the admanistrator shall furnish or ma ;:
avaslable, whichever s most practicable, notice of such action to eéq,c_
participant in @ manner calculated to be understood by the average %ar ici-
ant, and in such form and detail and for such perods as may be pre-

gcr'ibed by the Secretary.
ENFORCEMENT

wi i isi { this
Sgc. 9. (a) Any person who willfully violates any provision o
Act shall lfe )ﬁnedy n%t more than $1,000, or imprisoned not more than
i ths, or both. )

sm(lr)!;orin; administrator of a plan who fails or refuses, upon the
written request of a participant or beneficiary covered by such plan,
to make publication to him within thirty days of such request, in lac-
cordance with the provisions of section 8, of a description of the plan

or an annual report containing the information required by sections

i i h par-
6 and 7, may in the court’s discretion become liable to any suc
ticipa,nt, or ls)reneﬁciary mal;ix_llg such refqueft in the amount of $50 a
day from the date of such failure or refusal. o .
{c) Action to recover such liability may be maintained in any court

of competent jurisdiction by any participant or beneficiary. The court
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in such action may in its discretion, in addition to any judgment

awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s -

fee to be paid by the defendant, and costs of the action.

[(d) The Secretary may, after first requiring certification in accord-
ance with section 7(b), upon complaint of violation not satisfied by
such certification, or on his own motion, when he continues to have
reasonable cause to believe investigation may disclose violations of
this Act, make such investigations as he deems necessary, and may
require or permit any person to file with him a statement m writing,
under oath or otherwise, as to all the facts and circumstances concern-
ing the matter to be investigated.}

. (d) The Secretary may make appropriate and necessary inquiries to
determine violations of the provisions of this Act, or any rule or regulation
issued thereunder: Provided, however, That no periodic examination of
the books and records of any plan or fund shallp be conducted more than
once annually unless the Secretary has reasonable cause to believe there
m;z,é/ exist a violation of this Act or any rule or regulation tssued there-
under .

(e) For the purposes of any investigation provided for in this Act,
the provisions of sections 9 and 10 (relating to the attendance of wit-
nesses and the production of books, records, and documents) of the
Federal Trade (gommission Act of September 16, 1914, as amended
(15 U.S.C. 49, 50), are hereby made applicable to the jurisdiction,
powers, and duties of the Secretary or any officers designated by him.

(f) Whenever it shall appear to the Secretary that any person is
engaged in any violation of the provisions of this Act, he may in his
discretion bring an action in the proper district court of the United
States or United States court of any place subject to the jurisdiction
of the United States, to enjoin such acts or practices, and upon a proper
showing a permamnent or temporary injunction or restraining order
shall be granted.

() The United States district courts and the United States courts
of any place subject to the jurisdiction of the United States shall have
jurisdiction, for cause shown, to restrain violations of this Act.

[(h) Nothing contained in this Act shall be so construed or applied
as to authorize the Secretary to regulate, or interfere in the manage-
ment of, any employee welfare or pension benefit plan, except that the
Secretary may inquire into the existence and amount of investments,
actuarial assumptions, or accounting practices only when it has been
determined that investigation is required in accordance with section
9(d) of this Act.]

L@)J(h) The Secretary shall immediately forward to the Attorney
General or his representative any information coming to his attention
in the course of the administration of this Act which may warrant con-
sideration for criminal prosecution under the provisions of this Act
or other Federal law.

ReporTs MapE PusrLic INFORMATION

Sec. 10. The contents of the descriptions and regular annual reports
filed with the Secretary pursuant to this Act shall be public informa-
tion, and the Secretary, where to do so would protect the interests of
participants or beneficiaries of a plan, may publish any such inofrma-
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tion and data. The Secretary may use the information and data for
statistical and research purposes, and compile and publish such studies,
analyses, reports, and surveys based thereon as he may deem
appropriate. :

RETENTION OF RECORDS

Sgc. 11. Every person required to file any description or report or

o certify any information therefor under this Aect shall maintain
f‘eegfds 0}; t.hg matters of which disclosure is required which will pro-
vide in sufficient detail the necessary basic information and data from
which the documents thus required may be verified, explained, or
clarified, and checked for accuracy and completeness, and shall include
vouchers, worksheets, receipts, and applicable resolution, and shall
keep such records available for examination for a period of not less
than five vears after the filing of the documents based on the informa-
tion which they contain.

RELIANCE ON ADMINISTRATIVE INTERPRETATIONS AND Forwus

Skc. 12. In any action or proceeding based on any act or omission in
alleged violationyof this Act, no person shall be subject to any liability
or punishment for or on account of the failure of such person to 1)
comply with any provision of this Act if he pleads and proves that
the act or omission complained of was in good faith, in _conformity
with, and in reliance on any written interpretation or opinion of the
Secretary, or (2) publish and file any information required by any

rovision of this Act if he pleads and proves that he published and
gled such information in good faith, on the description and annual
report forms prepared by the Secretary and in conformity with the
instructions og the Secretary issued under this Act regarding the filing
of such forms. Such a defense, if established, shall be a bar to the ac-
tion or proceeding, notwithstanding that (A) after such act or omis-
sion, such interpretation or opinion 1S modified or rescinded or 1s
determined by judicial authority to be invalid or of no legal effect, or
(B) after publishing or filing the .desenptl.on.a:nd annual reports,
such publication or filing is determined by judicial authority not to

*

be in conformity with the requirements of this Act.

Boxping

Sgc. 13. (a) Every administrator, officer, and employee of any em-
ployee welfare benefit plan or of any employee pension benefit plan
subiect to this Act who handles funds or other property of such plan
shajl be bonded as herein provided; except that, where such plan is one
under which the only assets from which benefits are paid are the gen-
eral assets of a union or of an employer, the administrator, officers and
employees of such plan shall be exempt from the bonding requirements
of this section. The amount of such bond shall be fixed at the beginning
of each calendar, policy, or other fiscal year, as the case may be, which
constitutes the reporting year of such plan. Such amount shall be not
less than 10 per centum of the amount of funds handled, determined
as herein provided, except that any such bond shall be in at least the
amount of $1,000 and no such bond shall be required in an amount in
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excess of $500,000: Provided, That the Secretary, after due notice and
opportunity for hearing to all interested parties, and after considera-
tion of the record, may prescribe an amount in excess of $500,000, which
in no event shall exceed 10 per centum of the funds handled. For pur-
poses of fixing the amount of such bond, the amount of funds handled
shall be determined by the funds handled by the person, group, or class
to be covered by such bond and by their predecessor or predecessors, if
any, during the preceding reporting year, or if the plan has no preced-
ing reporting year, the amount of funds to be handled during the cur-
rent reportin% year by such person, group, or class, estimated as pro-
vided in regulations of the Secretary. Such bond shall provide protec-
tion to the plan against loss by reason of acts of fraud or dishonesty on
the part of such administrator, officer, or employee, directly or through
connivance with others. Any bond shall have as surety thereon a cor-
porate surety company which is an acceptable surety on Federal bonds
under authority granted by the Secretary of the Treasury pursuant to
the Act of July 30, 1947 (6 U.8.C. 6-13). Any bond shall be in a form
or of a type approved by the Secretary, including individual bonds or
schedule or blanket forms of bonds wl}lrich cover & group or class.

(b) It shall be unlawful for any administrator, officer, or employee
to whom subsection (a) applies, to receive, handle, disburse, or other-
wise exercise custody or control of any of the funds or other property
of any employee welfare benefit plan or employee pension benefit plan,
without being bonded as required by subsection (a) and it shall be un-
lawful for any administrator, officer, or employee of such plan, or sny
other person having authority to direct the performance of such fune-
tions, to permit such functions, or any of them, to be performed by any
such person, with respect to whom the requirements of subsection (a)
have not been met.

(c) It shall be unlawful for any person to procure any bond re-
quired by subsection (a) from any surety or other company or through
any agent or broker in whose business operations such plan or any
party in interest in such plan has any significant control or financial
interest, direct or indirect.

(d) Nothing in any other provision of law shall require any per-
son, required to be bonded as provided in subsection (a) because he
handles funds or other property of an employee welfare benefit plan or
of an employee pension benefit plan, to be bonded insofar as the han-
dling by such person of the funds or other property of such plan is
concerned.

(e) The Secretary shall from time to time issue such regulations as
may be necessary to carry out the provisions of this section. When,
in the opinion of the Secretary, the administrator of a plan offers ade-
quate evidence of the financial responsibility of the plan, or that other
bonding arrangements would provide adequate protection of the bene-
ficiaries and participants, he may exempt such plan from the require-
ments of this section.

Apvisory Counoin

SEc. 14. (a)(I) There is hereby established an Advisory Council on
Employee Welfare and Pension Benefit Plans (hereinafter referred
to as the “Council’’) [which shall consist of thirteen members to be
appointed in the following manner: One from the insurance field, one
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from the corporate trust field, two from management, four from labor,
and two from other interested groups, all appointed by the Secretary
from among persons recommended by organizations in the respective
groups; and three representatives of the general public appointed by
the Secretary.] consisting of twenty-one members. apfointed by the
Secretary. Not more than eleven members of the Council shall be members
of the same political party. ,

@ Memgers shall be appointed from among persons recommended by
groups or organizations which they shall represent and shall be persons
%mliﬁed to appraise the programs instituted under this Act and the

etirement Income Security for Employees Act.

(3) Of the members appointed, five shall be representatives of labor
organizations; five shall be represeniatives of management; one representa-
tive each from the fields of insurance, corporate trust, actuarial counseling,
investment counseling, and the accounting field; and siz representatives
shall be appointed iz;?:lom the general public.

(4) ‘Members shall serve for terms of three years, except that of those

first appointed, siz shall be appointed for terms d% one year, seven shall be.

appointed for terms of two years, & eight shall be appovnted for terms
of three years. A member may be rea pointed, and a member appointed to

I a vacancy shall be appointed only for the remainder of such term. A
‘magjority of members shall constitute a quorum and action shall be taken
only by a majority vote of those present.

(6) Members shall be paid compensation at the rate of $160 per day
when engaged in the actual performance of their duties except that any
such member who holds another office or position under the Federal Gov-
ernment shall serve without additional compensation. Any member shall
receive tavel expenses, including per diem in liew of subsistence as
authorized by section 5708 of title 6, United States Code, for persons m
the Government service employed intermittently.

(b) It shall be the duty of the Council to advise the Secretary with
respect to the carrying out of his functions under this Act, and the
Retirement Income Security for Employees Act and to submit to the
Secretary recommendations with respect thereto. The Council shall
meet at least [twice] four times each year and at such other times
as the Secretary requests. At the be%'mn'mg of each regular session
of the Congress, the Secretary shal transmit to the Senate and

House of Representatives each recommendation which he has received .

from the Council during the precedixﬁ?g calendar year and a report
covering his activities under the Act an the Retirement Income Security
for Employees Act for [such} the preceding [calendar] fiscal year,
including full information as to the number of plans and their size,

the results of any studies he may have made of such plans and the

[Act’s] operation of this Act and the Retirement Income Security for
Employees Act and such other information and data as he may deem
dfssuable in connection with employee welfare and pension benefit

ans. .
P (¢) The Secretary shall furnish to the Council an executive secre-
tary and such secretarial, clerical, and other services as are deemed
necessary to [the] conduct [of} its business. The Secretary may
call upon other agencies of the Government for statistical data, re-

ports, and other information which will assist the Council in the

performance of its duties.
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(d) Appointed members of the Council shall be paid com i
at the rate of $50 per diem when engaged in the wgrk of thepgi)sl?lslc??
1r}clu({1n% travel time, and shall be allowed travel expenses and pef‘
diem in lieu of subsistence as.authorized by law (5 U.S.C. 73b-2) for
persons in the Government service employed intermittently and re-
ceiving compensation on a per diem, when actually employed, basis

(e)(1) Any member of the Council is hereby exempted, with fespect;
to such appointment, from the operation of sections 281, 283, and 1914
gt"} s:%t;l: 1(% g)[g éhg (ggj)ted State Codﬁ, and section 190 of the Revised

8 S.C. , except as i i i
Statues (5 US.C. p otherwise specified in paragraph (2)

(2) The exemption granted b i io
L2 Th extendp— gr y peragraph (1) of this subsection
(A) to i‘;he receipt or payment of salary in connection with the
appointee’s Government service from any source other than the
gll:xvate employer of the appointee at the time of his appointment,
(B) during the period of such appointment, to the i
during the 1 rosecut;
or participation in the prosecution, by any peréon 80 ag)poinged,l %Ifl
any claim agsinst the Government involving any matter with
which such person, during such period, is or was directly con-
nected by reason of such appointment.

“FrpuvcriARY STANDARDS

Skc. 15. (a) Every employee benefit fund established to provide for
payment of benefits under an employee’s benefit plan shallpbe esm{l’isiiié
or maintained pursuant to a duly executed written document which shall
set forth the g)w:pose or purposes for which such fund is established and
the detailed basis on which payments are to be made into and out of such
fund. Such fund shall be deemed to be a trust and shall be held for the
2%1;229.3 rpose of (szrmd@ng benefits to participants in the plan
te?"é?g(i%z eg;fcmrws and (2) defraying reasonable expenses of admanis-

Y(1) A fiduciary shall discharge his duties with respect to the fund—
(A) with the care under the circumstances tkenpprevailiﬂg that a
tg‘;;;z:dén%an agt@?; n g,d bike capacity and familiar with such mat-
ould use in the conduet o ! ;
witl%lik&aéms;  the f an enterprise of a like character and
(B) subject to the standards in subsection (@) and in accordan.
with the documents and instruments governing the fund insofar as 22
consistent with this Act, except that (1) any assets of the fundé'emaéw
ing upon dissolution or termination of the fund shall, after complete
satisfaction of the rights of all beneficiaries to benefits accrued to the
date of dissolution or termination, be distributed ratably to the
beneficiaries thereof, or if the trust agreement so provides, to the con~
tributors thereto; (11) that in the case of a registered pension or profit-
sharing-retirement plan, such distribution shall g}e subject to the
requirements of the Retirement Income Security for Employees Act
and (iit) any assets of the fund, attributable to employee contributions,
remaining dfter complete satisfaction of the rights of all beneficiaries
accrued to the date of dissolution or termination shall be equitably dis-

tributed to the employee coniributors accord: ;
tribution. i ors according to their rate of con-




from—

2) Ezcept as permitted hereunder, a fiduciary shall not—
@ (A)S:*ent 02; sell pr’(:p}rtgd of the fund to any person known to be a
riy 0 interest of the funa;
2%(121”,) rent or pur{hase on behalf of the fund any property known to
be owned by a party in interest of the fund; . .
(C) deal with such fund in his own interest or for his own account;
(D) represent any other party with such fund, or in any way act on
behalf ofp a partg adverse to the fund or adverse to the interests of ils
icipants or beneficiaries; ) )
pm('%% g’eceive any fcmzder ation from any party dealing with such
fund in connection with a transaction involving the fund;
(F) loan money or other assets of the fund to any party wn interest
e - ,
o E%?imisk goods, services, or facilities of the fund to any party n
i t of the fund;
mtggess péfrmfit{he transfer of any assets or property of the fund to,‘ or
its use by or for the benefit of, any party wn interest of the f@gn:(ig, or
(I) permit any of the assets of the fund to be held, deposited, or
invested outside the United States unless the indicia of ownership
remain within the jurisdiction of @ United States District Court,
except as authorized by the Secretary by rule or regulation.
(3) The Secretary, by rules or regulations or upon application g
any fiduiciary or party in interest, by order, shall provide for t
zemption conditionally or unconditionally of any fiduciary or class
of fiduciaries or transactions or class or transactions from all or part
of the proscriptions contained in this subsection 15(b)(2) when the
ecretary finds that to do so is consistent with the purposes of this
Act and s in the interest of the fund or class of funds and the particr-
pants and beneficiaries: Provided, however, That any such exemption
shall not relieve a fiduciary from any other applicable provisions of

(c;th;?lﬁhg in this section shall be construed to prohibit the fiduciary

receiving any benefit to which he may be entitled as a par-
ticvgzligmteor begﬁcigry in‘}fhe plan under which the fund was estab-
lished; ) .

’ receiving any reasonable compensation for services rendered,
or }2 the reirggursegnent of expenses properly and actually incurred,
in the performance of his duties wnth the fund, or y'ecezmng 'wg g
fiduciary capacity proceeds from any transachion mvolvvng p %L.
funds, except that mo person so serting who already receies ];:t
time pay from an employer or an association of employers ng} 08e
employees are participants in the plan wnder which the j@g was
established, or from an employee organization whose mem; ;:‘s gge
participants in such plan shall receive compensation ]‘7‘0:?,1)“g such fu g
except for zeim{mrseme?t of éxpenses properly and actually wncurre

erwise reimbursed,; ) )
an?ggwi;tng in such position in addition to being an o?ﬁcer, em-
ployee, agent, or oth}fr fre lrespnta;twe of ?io%rty in interest;
ing n the following transactions: )
@ e?(i%ghogdmg or purchasing on behalf of the fund any secum&y
which has been issued by an employer whose employees are par-
ticipants in the plan, under which the fund was established or @
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corporation controlling, controlled by, or under common control
with such employer, except that (1) the purchase of any security
18 for no more than adequate consideration in money or money’s
worth, and (i) that if an employee benefit fund 1s one which
provides primarily for benefits of a stated amount, or an amount
determined by an employee’s compensation, an employee’s period
of service, or a combination of both, or money purchase type
benefits based on fixed contributions which are not geared to the
employer’s profits, no investment shall be held or made by a

uciary ofp such a fund in securities of such employer or of a
coriomtion controlling, controlled by, or under common conirol
with such employer, if such investment, when added to such

securities already held, exceeds 10 per centum of the fair market
value of the assets of the fund. Notwithstanding tkeﬁ{oregoing,
such 10 per centum limitation shall not apply to profit sharing,
stock bonus, thrift and savings or other similar plans which
explicitly provide that some or all of the plan funds may be
wnvested in securities of such employer or a corporation con-
trolling, controlled by, or under common control with such
employer, nor shall said plans be deemed to be limited by any
diversification rule which may be invested in such securities.
Profit-sharing, stock bonus, thrift, or other similar plans, which
are n existence on the date of enactment and which allow
inwestment in such securities without explicit provision in the
plan, shall remain exempt from the 10 per centum limitation
until the expiration of one year from the date of enactment of
Retirement ?ncome Security for Employees Act. Nothing con-
tained in this subparagra g shall be construed to relieve profit-
sharing, stock bonus thrijz; and savings or other similar plans
Jrom any other applicable requirements of this section;

(B) purchasing on behalf of the fund any security or selling
on behalf of the%nd any security which is acquired or held by
the fund, to or from a party in interest, if (1) at the time of such
purchase or sale the security is of a class of securities which is
listed on a national securities exchange registered under the
Securities Ezchange Act of 1934 or 'zzgich has been listed for
more than one month (af the time of such sale or purchase) on an
electronic quotation system administered by a national securities
association registered under the Securities Exchange Aet of
1984, (4) mo brokerage commission, fee (except for customary
transfer fees), or other remuneration s paid in connection with
such transaction, (ii1) adequate consideration is paid, and (iv)
that in the event the security is one described in subparagraph
(A), the transaction has received the prior approval of the
Secretary;

(6) making any loan to participants or beneficiaries of the plan
under which the fund was established where such loans are available
to all participants or beneficiaries on a nondiscriminatory basis and
are made in accordance unth specific provisions regarding such loans
set forth in the plan and are not otherwise inconsistent with the
purposes of this Act;

(6) contracting or making reasonable arrangements with a party
i interest for office space and other services necessary for the opera-
tion of the plan and paying reasonable compensation therefor;
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(7) following the specific instructions in the trust instrument or
other document governing the fund insofar as consistent with the
specific prohibitions listed in subsection (b)(2);

(8) taking action pursuant to an authorization n the trust instru-
ment or other document governing the fund, provided such action is
consistent with the provisions of subsection (g;.

(d) Any fiduciary who breaches any of the responsibilities, obligations,
or duties imposed upon fiduciaries by this Act shall be personally liable
to such fund for any losses to the fund resulting from such breach, and to
pay to such fund any profits which have inured to such fiduciary through
use of assets of the fund.

(€) When two or more fiduciaries undertake jointly the performance of a
duty or the exercise of a power, or where two or more fiduciaries are
required by an instrument governing the fund to undertake jointly the
performance of a duty or the exercise of power, but not otherunse, each of
such fiduciaries shall have the duty to prevent any other such cofiduciary
from™ committing a breach of responsibility, obligation, or duty of a
fiduciary or to compel such other cofiduciary to redress such a breach,
except that no fiduciary shall be liable for any consequence of any act
or failure to act as a cofiduciary who 18 undertaking or 18 required to
undertake jointly any duty or power if he shall object in writing to the
specific action and promptly file a copy of his objection with the Secretary.

(f) No fiduciary may be relieved from any responsibility, obligation, or
duty imposed by law, agreement, or otherwise. Nothing herein shall
preclude any agreement allocating specific duties or responsibilities among
Ffiduciaries, or bar any agreement of insurance coverage or indemnification
afjecting fiduciaries, unless specifically disapproved by the Secretary.

(9 Ag Fidueiary shall not be liable for a violation of this Act committed
before he became a fiduciary or after he ceased to be a fiduciary.

(k) No individual who has been convicted of, or has been tmprisoned as

a result of his conviction of: robbery, bribery, extortion, embezzlement,
grand larceny, burglary, arson, wolation of narcotics laws, murder, rape,
kidnaping, perjury, assoult with intent to kill, assault which inflicts
grievous bodily injury, any erime described in section 9(a) (1) of the
Inwestment Company Act of 1940, or a violation of any provision of the
Welfare and Pension Plans Digclosure Act, or a violation of section 302
of the Labor-Management Relations Act of 1947 (61 Stat. 167, as
amended), or a violation of chapter 63 of title 18, United States Code, or a
violation of section 874, 1027, 1503, 15056, 1606, 1510, 1961, or 1964 of
title 18, United States Code, or a wolation of the Labor-Management
Reporting and Disclosure Act of 19569 (73 Stat. 619, as amended), or
conspiracy to commit any such crimes or attempt to commit any such
crimes or @ crime in which any of the foregoing crimes is an element,
shall serve—

(1) as an administrator, officer, trustee, custodian, counsel, agent,
employee (other than as an employee performing exclusive clerieal
or janitorial duties) or other fiduciary position of any employee
benefit plan; or

(2) as a consultant to any employee bemﬂ?tlfian, during or for
five years after such convietion or after the end of such imprison-
ment, unless prior to the end of such five-year period, in the case
of @ person so convicted or imprisoned, (A) his citizenship rights
Laving been revoked as a result of such conviction, have been fully
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restored, or (B) the Secretary determines that such person’s service
m any capacity referred to wn clause (1) or (2) would not be con-
trary to the purposes of this Act. No person shall knowingly permit
any otlugr person to serve in any capacity referred to in clause (1)
or (2) in wiolation of this subsection. Any person who willfully
violates this subsection shall be fined not more than $10,000 or
imprisoned for not more than one year, or both. For the purposes
of this subsection, any person shall be deemed to have been “con-
vieted” and under the disability of “‘conviction” from the date of
the judgment of the trial court or the date of the final sustwining of
such judgment on appeal, whichever is the later event, regardless of
whether such conviction occurred before or after the date of enaci-
ment of this section. For the purposes of this subsection, the term
‘consultant” means any person who, for compensation, advises or
represents an employee benefit plan or who provides other assist-
anl&ce to such plan, concerning the establishment or operation of such
plan.

() All investments and deposits of the funds of an employee benefit fund
and all loans made out of any such fund shall be madepin ?he namf 5} the
Jund or its nominee, and no_employer or officer or employee hereof, and
no labor organization, or officer or employee thereof, shail either directly
or indirectly accept or be the beneficiary of any fee, brokerage, commission,
gift, or other consideration for or on account o}/ any loan, deposit, purchase,
sale, payment, or exchange made by or on behalf of the fund.

() In order to provide for an orderly disposition of any investment, or
termination 07{ any service, the retention or continuation of which would
be deemed to #g‘o&%bzted by this Act, and in order to protect the interest
of the fund end its_participants and s beneficiaries, the fiduciary may
wn his discretion effect the disposition of such investment or termination
of such service within three years after the date of enactment of this
Act, or within such additional time as the Secretary may by rule or
regulation allow, and such action shall be deemed to be in compliance
w@t(fi)t/}es Act. s

( n accordance with regulations of the Secretary, ever
benefit ;g(aic;,n suég;gct ﬁe this Actg shall— / v y employes

(1) provide adequate notice in writing to any participant or bene-
Jicrary whose claim for benefits from the plan kgs%em enied, setting
Jorth the specific reasons for such denmf written in @ manner caleu-
lated to be understood by the participant, and

(%) afford a reasonable opportunity to any participant whose claim
Jor benefits has been denied for a full and fair review by the plan
administrator of the decision denying the claim.

(1) An employee benefit plan subject to this Act or the Retirement Income
Security for Employees Act, which provides an optional death benefit or
any kind, or in any form, shall not %om'de that such option may be waived
by default or in any manner other than in o writing signed by the partici-
pant, after such participant receives an explanation of their terms and
conditions of the option and the effect of such waiver.

ADMINISTRATION

Sgc. [15.] 16. (a) The provisions of the Administrative Pr
Act shall be applicable to this Act, ¢ s retive Frocedure
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(b) No employee of the Department of Labor shall administer or
enforce this Act with respect to any employee organization of which
he is & member or employer organization in which he has an interest.

(c) No more than 260 employees shall be employed by the Depart-
ment of Labor to administer or enforce this Act for the first two years
after the enactment of the Welfare and Pension Plans Disclosure Act
Amendments of 1962. )

(d) Not more than two million two hundred thousand dollars per
year is asuthorized to be appropriated for the administration and en-
forcement of this Act, for the first two years after the enactment of
the Welfare and Pension Plans Disclosure Act Amendments of 1962.

Errrecr oF Otaer Laws

Suc. [16.] 17. (a) In the case of an employee welfare or pension
benefit plan providing benefits to employees employed in two or more
States, no person shall be required by reason of any law of any such
State to file with any State agency (other than an agency of the State
in which such plan has its principal office) any information included
within a description of the plan or an anmmf report published and
filed pursuant to the provisions of this Act if copies of such description
of the plan and of such annual report are filed with the State agency,
and if copies of such portion of the description of the plan and annual
report, as may be required by the State agency, are distributed to
participants and beneficiaries in accordance with the requirements of
such State law with respect to scope of distribution. Nothing contained
in this subsegtion shall be construed to prevent any State from obtain-
ing such additional information relating to any such plan as it may
desire, or from otherwise regulating such plan.

(b) The provisions of this Act, except subsection (a) of this section
and section 13, and any action taken thereunder, shall not be held to
exempt or relieve any person from any liability, duty, penalty, or
punishment provided by any present or future law of the United States
or of any State affecting the operation or administration of employee
welfare or pension benefit plans, or in any manner to authorize the
operation or administration of any such plan contrary to any such law,

SEPARABILITY OF PROVISIONS

Skc. [17.] 18. If any provision of this Act or the application of such
provision to any person or circumstance is held invalid, the remainder
of this Act and the application of such provision to other persons or
circumstances shall not be affected.
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1. Basis for Study

The Senate Subcommitiee on 1abor was euthorized by Senate Resolution
235, 92nd Congress, 2nd Session, to contlnue its study of priv§.te pension

plans, with particular attention to the various cost factors which affect
b

employers and plans. As part of this study, the Subcommittee contracted to

obtain certain pension plan cost estimates from the actuarial firm of Grubbs

and Compesny, Baltimore, Maryland. The study was made to determine the range

of estimated costs to private pension plans resulting from compliance with

pinimum vesting reguirements under several proposed minimam vesting standards.

2. summary of Methods and Assumptions

Data was collected from actusl pension plans and used to construct

peven model plans dlstrivutions of employees. The distribution of employees

by sex, age, years of service and rates of compensation were based directly
b

on those for seven actual pension plans. The actual rates of termination
of employment for each plan were used in the study. Assumptlons were made
gbout the plafl provisions, rates of disablement, mortality,retirement &ge,

8
{nvestment return snd increases in compensation. The various assumption

used are described in detail in the report and were carefully selected to

be representative of actual experience under pension plans in the United

i
{
i
|

i
i
{
|
1

States.
For each model distribution costs were calculated under four different

penefit formulas. For each model end benefit formula costs were determined

for i;lans which currently have {a) no vesting provisions, (b) & li‘bgral

vesting provision and {¢) & moderate vesting provision. For each combination

costs were calculated for {a) present employees under fully funded plaus,

el

4
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(b) present employees under unfunded plans, and {c¢) new employees, And for
each of these various combinations :hhe increase in pension plan costs was deter-
mined under four alternative minimum vesting standards.

3. Summary of Findings

Private pension plans contain endless variety, They contain variety in
their plan provisions, including existing Vestiﬁg provisions, in the extent
of their funding, in the distributions of employees they cover by age, sex
and years of service 5 in their rates of termination of employment of plan
participants, in rates of investment return on their ﬁz'nds, and in many
other factors. Each of these variations results in differences of costs.
Thus the cost of private pension plans covers s wide range, And the incree.se‘
in cost to comply with the vesting provisions of th(; proposed legislation
also covers & wide renge, The report endeavors to determine the range of
those costs for the large majority of plans, There will still exist a small
percentage of plans with characteristics such that they ‘do not fall within
the range of cogts presented in thia study.

Costs were determined under four different schedules of vesting require-
ments. Under the first schedule an employes would be 30% vested in his
accrued pension after 8 yeers of service, and the vesting would increase 10%
per year until 100% vesting was reached after 15 yeaés of Bervice. Service
prior to the effeective date would be counted in determining eligibility for
vesting, but benefits accrued based on such past service would not be re-
quired to be vested. If such past service Qere not counted for eligibility,

the increase ‘in pension plan costs would initially be slightly less than those

shown in the report.

Do
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The second vesting schedule is like the first, except that all past
gervice benefits would also be subject to the vesting requirements.

The third vesbting schedule is like the first, except that, for employees
age 45 or over on the effective date, all past service benefits would also
be subject to the vesting requirements.

The fourth vesting schedule 1s the "Rule of 50" under which an employee's
accrued venefit is 50% vested when his age plus serviece equals 50 years, but
not prior to 3 years of service, and the vesting percentage increases 10%
for each of the following 5 years. The Rule of 50 does not apply to past
service benefits based on service prior to the effective date,

The range of Increase in pension plan costs under each of the four
vesting schedules is summarized in the teble on paye 5. The table shows
costs separately for plans with no present vesting provisions, plans with
moderate present vesting proviaions, and plans with liberal present vesting
provisions, as wellk as all plans combined.

23% of pension plen members sre now covered under plans with no vesting
prior to eligibility for early or normal retirement., The annual long term
cost for most of these plans, before being amended to conform with the pro-
posed legislation, ranges from 1.8¢ to 10.4% of pay., The increase in long
term cost to amend these plans to conform with each of the proposed vesting
schediles is shown in the top portion of the teble as a percentage of payroll,
and is shown in the bottom portion of the table as & percentage of the pension
plen cost before amendment.

21% of pension plan members are now covered under pension plans with
full vesting after 10 years service or less, with no age requirement. The

annual long term cost for most of these more liberal plans, before being

amended to conform with the proposed legislation, rangzes from 2.2% to 11,9%
=3
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of pay.

The remaining 56% of pension plan members are covered under plans with
some moderate vesting provision, but less liberal than full vesting after
10 Jears service. The annual long term cost for most of ‘these plans, before
being amended to conform with the proposed legislation, ranges from 2,24
to 11,84 of pay.

Plans with libera]l vesting &t present have the highest present costs 5
but would have only a negligible ineresse. Plans with no vesting at present
have the lowest Present costs and would have the highest increase, bringing
their costs up toward comparable plans with liberal vesting provisions at
pPresent.,

Of those plans which do have an increase in cost, those with low turn-
over presently have the highest cost and would have the smallest increase,
Those with high turnover have the lowest present cost and would have the
largest inerease » bringing them up toward the cost of comparable plans with
low turnover,

Termination rates used in this study refleci & wide range of experience y
but do not reflect the results of layoffs of large numbers of employees. '
While such layoffs incresse the cost of vested pensions » the total cost of
the pension plan as a Percentage of pay is usually reduceé~ by such an event.

This report pregents pension plan costs as a bercentaze of total compen-
sation for all plan menmbers » and this is common Practice. But it would be
a mistake to think that a pension plan actually has costs for 8ll members,
Ultimately a pension Plan only has costs for menbers vhc‘ receive benefits.

If a particular pension plan has indicated costs of k.0% of total payroll,
it may reslly have & cost averaging 6% of pay for those menibers who ultimately
alie
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receive a benefit and 0% of pay for employees who terminate their employment
with no vested benefit, If addition of a vesting provision increases the
cost of that plan from 4.0% to 4.h$ of total payroll, it has done so by in-
creasing the number of members for whom there is a cost averazing 6% (perhaps
" more or less for these additional members ), and decreasing the number of
menbers for whom there is a 0% cost. Thus the addition of vesting does not
increase the cost for plan members for whom there is already a cost, but
rather it adds a cost for meﬁfoerg who had no cost previously.

The full findings of the study and the basis on which 1t was conducted

are described in the report.
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RANGE OF INCREASE IN PENSION PLAN COSTS
FOR MANDATCRY VESTING PROVISIONS

PRESENT PRESENT
VESTING: VESTING:
NONE MODERATE
Percentage of Pension Plan Menbers V
Covered Under Sueh Flans 23% - 56%
Range of Present Plan Cost
as a Percent of Payroll 1.88-10.0%  2.2¢-11.8%

Range of Increase in Cost 88 a Percent of Payroll

1.

2.

3.

b,

30% at 8 years, graded,
no past service vested 0.2¢4-0,67% 0.05-0.2%

30% at 8 years, graded,
all past service vested 0.2%-1. g 0.1%-0,3%

30% at 8 years graded,
rest service vested for

members age 45 and over 0.2%-1.2% 0.15-0.2%
Rule of 50,
no past service vested 0.,2%-0.7% 0.0%-0.3%

Range of Increase in Cost as & Percent of Present Plan Cost

1.

2,

3.

30% st 8 years, graded,
no past service vested 3%-25% O%-6%
30% at 8 years, graded,
&ll past service veated 5%=53% 1%-8%

30% at 8 years, graded,
rast service vested for

menbers age 45 and over -l 1667
Rule of 50,
1o past service vested 3%=284 . Of~12%
H
b

PRESENT
VESTING:
LIBERAL

21%

2.2%-11.9%

0. 070, 0%

0, 0%-0.0%
0.0%=0,0%
0,0%-0,2%
O%=1%
0%~1%

0319

0%-5%

ALL
PLANS

100%

1.8¢%-11.9
0.05-0.67
0. Ofbwd, bt}
0.0%~1.27%
0. 00,75
Um25%
=535

ol s

O~28%



93p CoNGRrEss HOUSE OF REPRESENTATIVES REPORT
18t Session No. 93-533

- EMPLOYEE BENEFIT SECURITY ACT OF 1973

OcCTOBER 2, 1978.—<Committeed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Perkins, from the Committee on Education and Labor,
submitted the following

: "REPORT

together with

SUPPLEMENTAL, ADDITIONAL, AND INDIVIDUAL
VIEWS

[{To accompany H.R. 2]

- The Committee on Education and Labor, to whom was referred the
bill (H.R. 2) to revise the Welfare and Pension Plans Disclosure Act,
having considered the same, report favorably thereon with an amend-
ment and recommend that the bill, as amended, do pass. The amend-
ment substitutes all after the enacting clause and inserts a substitute
text which appears in italic type in the reported bill.

I. Sy~opsis

The Employee Benefit Security Act as reported by the Committee
is designed to remedy certain defzcts in the private retirement system
which limit the- effectiveness of the system in providing retirement
income security. The primary purpose of the bill is the protection of
individual pension rights, but the committee has been constrained to
recognize the voluntary nature of private retirement plans. The rela-
tive improvements required by this Act have been weighed against
the additional burdens to be placed on the system. While modest cost
increases are to be anticipated when the Act becomes effective, the ad-
verse impact of these increases have been minimized. Additionally, all
of the provisions in the Act have been analysed on the basis of their
projected costs in relation to the anticipated benefit to the employee
participant. In broad outline, the bill is designed to: #
Fl) establish equitable standards of plan administration; ¥
(2) mandate minimum standards of plan design with respe
to the vesting of plan benefits;
99-006 O




(8) require minimum standards of fiscal responsibility by re-
quiring the amortization of unfunded liabilities; .

(4) nsure the vested portion of unfunded liabilities against
the risk of premature plan termination ; and '

(5) promote a renewed expansion of private retirement plans
and increase the number of participants receiving private retire-
ment benefits.

Provision is made for the imposition of criminal penalties on those
willfully violating their duties under the Act. The Labor Depart-
ment is given primary authority to administer the provisions of the
Act, but the Committee has placed the principal focus of the enforce-
ment effort on anticipated civil litigation to be initiated by the Sec-
retary of Labor as well as participants and beneficiaries.

II. Backerounp

The private pension system is a relatively modern economic institu-
tion tracing its role as an important social and economic factor only
from the mid 1940’s. A variety of converging financial and social
trends in our society have created a favorable environment for the
growth and expansion of private deferred compensation schemes and
retirement programs in general. As our economy has matured, an ever
increasing number of employers have recognized their responsibility
for the physical and economic welfare of their employees, even for
the years beyond retirement. Its development parallels and is a re-
sponse to the transition of the American life style from its rural agrar-
ian antecedents into its present urbanized, wage earner society. The
dynamic asset growth necessary to meet its xgsﬁ)onsibilities has placed
the private pension system in a position to influence the level of sav-
ings, the operation of our capital markets, and the relative financial
security of millions of consumers, three of the fundamental elements
of our national economic security. :

The growth of the private pension movement in the United States
proceeded slowly until the years preceding World War I1. As the full
implications of the economic changes sweeping the nation were felt,
American beliefs and attitudes regarding retirement security changed.
The passage of the Railroad Retirement Act and the Social Security
Act marked the turning point in American thinking, and dissatisfac-
tion with those early governmental programs contributed to an accel-
erated interest in private retirement plans. The wage freezes imposed
during World War IT and the Korean conflict focused increased
attention on the deferred component of compensation as a means of
avoiding the freeze restrictions,

In 1947 a series of administrative proceedings and court decisions
under the National Labor Relations Act of 1935 held that pensions
were a form of remuneration for the purposes of that Act, and they
accordingly became mandatory subjects of collective bargaining. (In-
land Steel Company v. NLRB, 170 £.2d 247 (7th Cir. 1948), cert.
denied, 336 U.S. 960 (1949)). In the same time period a Presidential
fact finding commission in presenting its report on the steel industry
~ labor dispute in 1949 stated that:

We think all industry in the absence of adequate Govern-
ment programs, owes an obligation to workers to provide for
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maintenance of the human body in the form of medical and
similar benefits and full depreciation in the form of old age
retirement—in the same way as it now does for plant and
machinery.

_ In 1940, an estimated four million employees were covered by pri-
vate pension plans; in 1950, the figure had increased to almost 10 mil-
lion and in 1960 over 21 million were covered. Currently, over 30 mil-
lion employees or almost one half of the private non-farm work force
are covered by these plans. This phenomenal expansion of coverage
has been matched by an even more startling accumulation of assets to
back the benefit structure. Today, in excess of $150 billion in assets are
held in reserve to pay benefits credited to private plan participants.

This rapid growth has constituted the basis for legislative efforts at
both the federal and state levels to assure equitable and fair adminis-
tration of all pension plans.

Various aspects of pension plans have been affected to some degree
by most of the major labor legislation of the twentieth century, includ-
ing the National Labor Relations Act (1985), the Labor Management
Relations Act (1947), and the Labor Management Reporting and Dis-
closure Act (1959). However, not until 1958, with the enactment of
the Welfare and Pension Plans Disclosure Act, was legislation effected
which was specifically designed to exercise regulatory controls over
pension and welfare funds. Based upon disclosure of malfeasance and
Improper activities by pension administrators, trustees, or fidueiaries,
the Act was amended in 1962 to-designate certain acts of conduct as
federal crimes when they occurred in connection with welfare and
pension plans. The amendments also conferred investigatory and vari-
ous regulatory powers upon the Secretary over pension and welfare
funds. In the decade since the amendments were enacted, experience
has shown that, despite intermittent enforcement of the reporting re-
quirements and the criminal provisions, the protection accomplished
by statute has not been sufficient to accomplish Congressional intent.

Tur ExisTiNne Law

- The growth and development of the private pension system in the
past two decades has been substantial. Yet, regulation of the private
system’s scope and operation has been minimal and its effectiveness a
matter of debate. The assets of private plans, estimated to be in excess
of $150 billion, constitute the only large private accumulation of funds
which have escaped the imprimatur of effective federal regulation.

At the federal level, there are essentially three federal statutes
which, although accomplishing different purposes and vested within
different federal departments for enforcement, are all compatible in
their regulatory responsibilities. These are the Welfare and Pension
Plans Disclosure Act (29 U.S.C. Sec. 301 et. seq.), the Labor Manage-
ment Relations Act (29 U.S.C. Sec. 141, et. seq.) and the Internal
Revenue-Code I.R.C. of 1954, Secs, 401404, 501-503).

A complete description of the federal regulation affecting the ad-
ministration of private plans can be found in Interim Report of The
Private Welfare and Pension Plan Study, 1971, Senate Report No.
92-634 of the 92d Congress 2d Session.
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After a comprehensive investigation of abuses in the administration
and investment of private fund assets, Congress adopted the Welfare
and Pension Plan Disclosure Act in 1958. The policy underlying en-
actment of this Act was purportedly to protect the interest of welfare
and pension plan participants and beneficiaries through disclosure of
information with respect to such plans. The essential requirement of
the Act was that the plan administrator compile, file wit . the Secre-
tary of Labor, and send to participants and their beneficiaries upon
written request, a description and annual report of the plan. It was
expected that. the knowledge thus disseminated would enable partici-
pants to police their plans. The Act was amended in 1962 to make
theft, embezzlement, bribery, and kickbacks federal crimes if the
occur in connection with welfare and pension plans. The 1962 amend-
ments also conferred limited investigatory and regulatory powers
upon the Secretary of Labor, and required bonding of plan officials.

Experience in the decade since the passage of the above amend-
ments has demonstrated the inadequacy of the Welfare and Pension
Plans Disclosure Act in regulating the private pension system for the

urpose of protecting rights and benefits due to workers. It is weak
m its limited disclosure requirements and wholly lacking in substan-
tive fiduciary standards. Its chief procedural weakness can be found
in its reliance upon the initiative of the individual employee to police
the management of his plan.

The Labor Management Relations Act, Sec. 302, provides the
fundamental guidelines for the establishment and operation of pension
funds administered jointly by an employer and a union. The Act is not
intended to establish nor does it provide standards for the preserva-
tion of vested benefits, funding adequacy, security of investment, or
fiduciary conduct.

Tax deduction benefits accruing to employvers are prescribed by the
Internal Revenue Code under which the employer is granted a deduc-
tion within certain limits for contributions made to a qualified plan,
and the investment earnings on such plans are made tax-exempt. To
attain “qualified status” under the Code, the plan must be (1) for the
exclusive benefit of the participants; (2) for the purpose of distrib-
uting the corpus or income to the participants; (3) established in
such a manner to make it impossible for the employer to use or divert
funds before satisfying the plan’s liabilities; and (4) not discrimi-
nate in favor of officers, stockholders, or highly-compensated or super-
visory employees.

The Internal Revenue Code provides only limited safeguards for
the security of anticipated benefit rights in private plans since its
primary functions are designed to produce revenue and to prevent
evasion of tax obligations. The essence of enforcement under the Code
lies in the power of the Internal Revenue Service to grant or disallow
qualified status to a pension plan, thus determining the availability
of statutory tax advantages. The Internal Revenue Service jurisdic-
tion and enforcement capabilities are solely to allow various tax ad-
vantages to acerue to employers who establish and maintain pension
plans which can qualify for such tax benefit privileges.

In the absence of adequate federal standards, the participant is left
to rely on the traditional equitable remedies of the common law of
trusts. A few states, including New York, Washington, Wisconsin,
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Massachusetts, and California have codified existing trust principles
and enacted legislation which requires in many instances a degree of
disclosure similar to that required by federal statute.

The fact that statutory nﬂes exist says little as to their efficacy in
adjusting inequities that are. visited upon plan participants, as evi-
denced by the hearings before this Committee. In almost every in-
stance, participants lose their benefits not because of some violation of
federal law, but rather because of the manner in which the plan is
executed with respect to its contractual requirements of vesting or
funding. Courts strictly interpret the plan indenture and are reluctant
to apply concepts of equitable relief or to disregard technical docu-
ment wording. Thus, under present law, accumulated pension credits
can be lost even when separated employees are within a few months, or
even days, of qualifying for retirement.

The proposed bill would, therefore, establish minimum standards of
vesting, funding, and fiduciary and a system of compulsory benefit
insurance to protect the security of pension rights.

As suggested by the President’s Cabinet Committee Report of 1965 ;
“As a matter of equity and fair treatment an employee covered by a
pension plan is entitled, after a reasonable period of service, to protec-
tion of his future retirement benefit against any termination of his

‘employment.” Concern for loss of benefits by workers after long years
of labor through circumstances beyond their control was similarly ex-
pressed by President Richard M. Nixon on December 8, 1971, when,
in a message to the Congress he said, “When a pension plan is termi-
nated, an employee participating in it can lose all or a part of the
benefits which he has long been relying on, even if his plan is fully
vested . . . even one worker whose retirement security is destroyed
by the termination of a plan is one too many.”

II1. Masor Issurs

Although the need for legislative reform has been and continues to
be widely acknowledged among all persons and sectors affected, fed-
eral mandation of essential improvements has been resisted due to the
belief that such legislation might impede plan growth. However, the
Committee’s inquiries have revealed that the costs associated with the
vesting and funding proposals in the Act are sufficiently modest as not
to constitute a major impediment to plan growth. Additionally, any
added cost attributable to the imposition of vesting and funding stand-
ards will innure directly to the benefit of the participants in each plan
in the form of increased availability of benefits and added security.

_ The principal issues affecting the vital and basic needs for legisla-
tion involve consideration of the essential elements of pensions:

A. VESTING

One of the major private pension plan considerations centers around

the concept of vesting. Vesting refers to the nonforfeitable right of
interest which an employee participant acquires in the pension fund.
The benefit credits may vest in the employee immediately, although in
most cases participants do not become eligible for vesting of benefits
u&tl.l a gtzpulated age or period of service, or a combination of both, is
attained.
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Upon compliance with the basic requirements of age or service,
many plans will grant their participants vested rights to those bene-
fits earned to that time. However, should employment terminate prior
to such time, the employee will receive no benefits. Some pension plans,
however, specify “graded” vesting formulas, whereby only a defined
percentage of the accrued benefits earned will vest upon fulfillment
of minimum requirements, and such percentage may increase periodi-
cally, as the employee continues in his employment and completes
additional service. )

Despite the recognized and acknowledged need for pension plans
to provide for vesting of earned benefits, if pension promises are to be
meaningful to workers, there is need for federal statutory require-
ments which will compel an employer to grant such vesting benefits.
The difficulties and hardships resulting from non-existent or inade-
quate plan provisions for vesting of benefits have been vividly estab-
lished by the Committee’s studies and hearings. .

It is noteworthy that in 1965, the President’s Commission on Public
Policy and Private Pensions, while acknowledging that there had been
some improvement in private plans by increased adoption of vesting
provisions, nonetheless found and recommended legislation to make
minimum vesting provisions mandatory. That Commission concluded
that . . . the degree of retirement protection in private pension plans
varies widely and in many cases remains quite inadequate.” (Presi-
dent’s Committee on Corporate Pension Funds and other Private Re-
tirement and Welfare Programs, Public Policy and Private Pension
Programs: A Report to the President on Private Employee Retirement
Plans, January, 1965, p. 39). . i

The vesting concept recommended by the Cabinet Committee sug-
gested preference for deferred graded vesting. It specifically favored
a vesting formula under which 50 percent of an accrued pension would
be vested in a plan participant upon completion of 15 years of service,
with rights to full vesting of accrued pension credits to occur after
20 years of service. In general, although there has been some discern-
ible progress to permit early vesting of benefits to employees, some em-
ployers incline to defer such vesting until the employee reaches a nor-
mal or early retirement eligibility formula. This is essentially based
upon the belief that it will discourage and deter such employee from
leaving the job before reaching retirement age. ) )

Despite claims by opponents that progress made in pension plan
provisions to provide vesting manifest movement toward an eventual
voluntary vesting system, plans involving substantial numbers of
workers which contain no vesting are still not uncommon. Opponents
of mandatory vesting believe that compulsory vesting provisions
will discourage development of new plans and impede flexibility and
latitude in formulating employee benefits because of excessive costs
that are certain to result. However, in the face of Committee findings
relative to projected costs to plans for imposed vesting, indications are
that the resistance of opponents to universal vesting is essentially
structured upon extreme reluctance to submit to governmental regula-
tory measures concerning pension plan administration and operations.
In its final analysis, the issue basically resolves itself into whether
workers, after many years of labor, whose jobs terminate voluntarily
or otherwise, should be denied benefits that have been placed for them
in a fund for retirement purposes.
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B. FUNDING

Another major issue in private pension plans relates to the adequacy
of plan funding. “Funding” refers to the accumulation of sufficient
assets in a pension plan to assyre the availability of funds for payment
of benefits due to the employees as such obligations arise. Today, fund-
ing of pension plans for the limited and specific purpose of qualifying
for tax benefits permitted by law for contributions made is governed
by statutory and regulatory requirements which are under the juris-
diction of the Internal Revenue Service (LR.S. Code of 1954, Sections
401-404). The minimum funding rules (Treasury Regulations, Sec-
tions 1.401-404(c) (1963)) require an employer to make contributions
to a pension fund, qualified by the Internal Revenue Service, of
amounts at least equal to the pension liabilities being created currently,
and the interest due upon those amounts of monies which reflect un-

- funded accrued liabilities. The inherent weakness of this required
-minimum funding is that the employer is not required under law

to make payments toward the principal of the unfunded acerued lia-
bilities. Without mandatory funding of past service liabilities, 2 pen-
sion plan may never be in a financial posture to meet its pension obliga-
tions to its employees. ,

The pension plan which offers full protection to its employees is one
which 1s funded with accumulated assets which at least are equal to
the accrued liabilities, and with a contribution rate sufficient to main-
tain that status at all times. However, since plans are revised and
amended to provide new benefits which create new and different Ha-
bilities for the plan, opponents of compulsory funding argue that it

- is unrealistic to expect that plans maintain a full funding status at
- all times. The same opposition is voiced for new plans, which invari-

ably: assume 2 large unfunded liability at the outset of the plan, due to

. the granting of credit for past service by employees to the employer.

The ineffectiveness of funding requirements was acknowledged in the
President’s Cabinet Committee Report of 1965, when it concluded
that . . . the minimum standards for funding under present tax law
do not assure adequate funding. The setting of standards for adequate
funding therefore becomes an important public concern.” (Public
Policy and Private Pension Programs, 1965, pp. 50-51). The promise
and _commitment of a pension can be fulfilled only when funds are
available to pay the employee participant what is owed to him. With-
out adequate funding, a promise of a pension may be illusory and
empty.

C. FIDUCIARY RESPONSIBILITY AND DISCLOSURE

Another area of concern of the Subcommittee has involved the con-
duct of administration and operations of pension plans. Of particular

_interest has been the course of conduct in fund transactions, the degree

of responsibility required of the fiduciaries, the types of persons who
should be deemed pension “fiduciaries,” ard the standards of account-
ability they shall be governed by in the management and disposition
of pension funds. The only current federal requirement is that the
Secretary of Labor require fiduciaries, trustees, etc., to make disclosure
of the provisions and financial onerations of the pension plan under

- the Welfare and Pension Plans Disclosure Act.
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An important issue relates to the effectiveness of communication of
plan contents to employees. Descriptions of plans furnished to em-
ployees should be presented in a manner that an average and reason-
able worker participant can understand intelligently. It is grossly:
unfair to hold an employee accountable for acts which disqualify him

from benefits, if he had no knowledge of these acts, or if these condi-:

tions were stated in a misleading or incomprehensible manner in plan
booklets. Subcommittee findings were abundant in establishing that
an average plan participant, even where he has been furnished an ex-
planation of his plan provisions, often cannot comprehend them be-
cause of the technicalities and complexities of the language used.

IV. CoMMITTEE STUDIES AND ACTIVITIES

The General Subcommittee on Labor, pursuant to House Resolu-
tion 225, 98d Congress, February 20, 1973 and a prior resolution from
the 92d Congress, has conducted a comprehensive and exhaustive study
of the private pension system in the United States, with particular
emphasis on the impact which such plans have upon the workers cov-
ered. The Subcommittee’s implementation of the House Resolutions
has been a methodical collection and analysis of vital statistics and
information from individual and group cases reflecting the internal
administration and operations of private pension and welfare plans.
An interim staff report was issued in April of 1972 and an in-depth
analysis of the cost of vesting proposals was published in February of
1973. During February, March, April and May over twenty days were
devoted by the Subcommittee to taking testimony on pension reform
issues. These hearings were conducted in Washington, D.C., Pitts-
burgh, Pennsylvania, Waterbury, Connecticut, Chicago, Illinois,
South Bend, Indiana, Seattle, Washington, Honolulu, Hawaii, and
San Francisco, California.

Because of the Subcommittee’s concern for the cost impact of man-
dated vesting requirements, an outside consultant, Dr. Howard Win-
klevoss, Associate Professor of Insurance at the Wharton School of
Finance, was retained to prepare an analysis of the various vesting
cost proposals. This analysis utilized the computer facilities of both
the Wharton School and the House. The complete text of this anal-
ysis was published in February 1973.

V. CoMMITTEE ACTION

The Committee endorses the concept of a comprehensive private
pension reform program. It believes that expeditious enactment of
H.R. 2 will institute a program which will achieve a strengthening of
the role played by private rétirement plans within the fabric of our
economic and social structures. Its most important purpose will be to
assure American workers that they may look forward, with anticipa-
tion, to a retirement with finaneial security and dignity, and without
fear that this period of life will be lacking in the necessities to sustain
them as human beings within our society. The enactment of progressive
and effective pension legislation is also certain to increase stability
within the framework of our nation’s economy, since the tremendous
resources and assets of the private pension plan system are an integral
part of our economy. It will also serve to restore credibility and faith
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in the private pension plans designed for American working men and
women, and this should serve to encourage rather than diminish efforts
by management and industry to expand pension plan coverage and to
improve benefits for workers. '

. The Committee believes that the legislative approach of establish-
ing minimum standards and safeguards for private pensions is not
only consistent with retention of the freedom of decision-making vital

-to pension plans, but in furtherance of the growth and development

of the private pension system. At the same time, the Committee recog-
nizes the absolute need that-safeguards for plan participants be suffi-
ciently adequate and effective to prevent the numerous inequities to
workers under plans which have. resulted in tragic hardship to so
many.

The Bill reported by the Committee represents an effort to strike
an appropriate balance between the interests of employers and labor
organizations in maintaining flexibility in the design and operation
of their pension programs, and the need of the workers for a level
of protection which will adequately protect their rights and just
expectations. In adopting this approach, the Committee believes it
has designed a bill, which, like the National Labor Relations Act, the
wage-hour laws and other labor standards laws, brings the workers’
interests up to parity with those of employers. This legislation strikes
an appropriate and equitable balance between two opposing schools
of thought—those who advocate complete and stringent control of
private pensions and those who oppose any form of government super-

- visory or regulatory control.

The Act does provide for coverage of public employee plans under
Title I but excludes them from the other substantive provisions. The
Committee is convinced that legislation seeking reform in the public
sector must proceed with a thorough study of the effects of such pro-
posals. There are literally thousands of public employee retirement
systems operated by towns, counties, authorities and cities in addition
to the state and Federal plans. Eligibility, vesting, and funding pro-
vislons are at least as diverse as those in the private sector Wiﬁl the
added uniqueness added by the legislative process. For this reason
the Committee is convinced that additional data and study is necessary
before any attempt is made to address the issues of vesting and fund-
ing with respect to public plans. ,

The Committee on Education and Labor ordered H.R. 2 reported -
unanimously on September 25, 1932.

ESTIMATE OF COSTS8

In accordance with clause 7 of Rule XIII the Committee estimates
that the projected cost of administering this act will not exceed that

- amount currently being expended for the present act.

VI. Commrrree ViEws

POLICY OF “EMPLOYEE BENEFIT SECURITY ACT”

_ Underlying the provisions of this Act is a recognition of the neces-

sity for a comprehensive legislative nroaram, dealino »at anlv with
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malfeasance and maladministration in the plans, or the consequences
of lack of adequate vesting, but also with the broad spectrum of ques-
tions such as adequacy of funding, plant shut downs and plan termi-
nations, adequate communication to participants, and, in short, the
establishment of certain minimum standards to which all private
pension plans must conform if the private pension promise is to be-
come real rather than illusory.

DEFINITIONS

The Committee has the following technical notes concerning defi-
nitions:

The definition of “employee” is intended to encompass any person
who has the status of an “employee” under a collective bargaining
agreement,

The exclusion of assets of investment companies regulated under
the Investment Company Act of 1940 from the definition of “fund”
is not intended to exclude participating shares in an investment com-
pany held by the fund. ~

ith respect to the term “profit-sharing retirement plan”, it is in-
tended that stock bonus, thrift and savings or similar plans with
retirement features be treated as the equivalent of profit-sharing
retirement plans for purposes of this Act unless expressly indicated
otherwise.

With respect to the term “normal service cost”, it is intended that
this definition be applied consistent with such cost methods recognized
by the Internal Revenue Service unless there is an effort to avoid or
evade the funding requirements of this Act.

With respect to the term “non-forfeitable right” or “vested right”,
it is not contemplated that vesting be required in benefits such as death
benefits, disability benefits, or other forms of ancillary benefits pro-
vided by the plan. The plan may, of course, at its option, provide for
vesting in such benefits.

With respect to “adequate consideration,” it is intended that this
term be read to include the fair market value of the use of leased
property.

In formulating the definition of “multi-employer plan” the Com-
mittee was guided by the concept that such a plan, if sufficiently com-
prehensive in size or scope, would be unlikely to terminate because its
existence did not depend on the economic fortunes of one employer
or employer entity. The Committee recognized that certain single
employer plans have characteristics similar to those of the multi-
employer type described in the definition, but, on balance, it is be-
lieved that experience on plan terminations provides a reasonable basis
for the distinction.

Trrie I—DISCLOSURE AND FIDUCIARY STANDARDS

Title I represents a major departure from current law. First, by
additions to and changes In the reporting requirements designed to
disclose more significant information about plans and the transactions
engaged in by those controlling plan operations and to provide spe-
cific data to participants and beneficiaries concerning the rights and

" “Benohits they are entitled to under the plahs and the drclimstances
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which may result in their not being entitled to benefits. Second, by
the addition of a new section setting forth responsibilities and pro-
scriptions applicable to persons occupying a fiduciary relationship to
employee benefit plans, including a “prudent man” standard for evalu-
ating the conduct of all fiducjaries, and by barring from responsible
fiduciary provisions in such plans for a period of five years all persons
convicted of certain listed criminal offenses.

REPORTING AND DISCLOSURE

The underlying theory of the Welfare and Pension Plans Disclo-
sure Act to date has been that reporting of generalized information
concerning plan operations to plan participants and beneficiaries and
to the public in general would, by subjecting the dealings of persons
controlling employee benefit plans to the light of public scrutiny, in-
sure that the plan would be operated according to instructions and in
the best interests of participants and beneficiaries. The Secretary’s
role in this scheme was minimal. Disclosure has been seen as a device to
impart to employees sufficient information and data to enable them to
know whether the plan was financially sound and being administered
as intended. It was expected that the information disclosed would en-
able employees to police their plans. But experience has shown that
the limited data available under the present Act is insufficient. Changes
are therefore required to increase the information and data required
in the reports both in scope and detail. Experience has also demon-
strated a need for a more particularized form of reporting so that the
individual participant knows exactly where he stands with respect to
the plan—what benefits he may be entitled to, what circumstances
may preclude him from obtaining benefits, what procedures he must

"follow to obtain benefits, and who are the persons to whom the man-

agement and investment of his plan funds have been entrusted. At
the same time, the safeguarding effect of the fiduciary responsibility
section will operate efficiently only if fiduciaries are aware that the
details of their dealings will be open to inspection, and that individual
participants and beneficiaries will be armed with enough information
to enforce their own rights as well as the obligations owed by the
fiduciary to the plan in general.

FIDUCIARY RESPONSIBILITY

A fiduciary is one who occupies a position of confidence or trust. As
defined by the Act, a fiduciary is a person who exercises any
power of control, management or disposition with respect to monies
or other property of an employee benefit fund, or who has authority
or responsibility to do so. It is not the intent of the Committee, how-
ever, that where the sole power of control, management or disposition
with respect to plan funds rests with the participants themselves, as
may be the case with respect to certain plans where the participant
has the sole discretion over an individual account established in his
name, that such participants shall be regarded as fiduciaries. The fidu-
ciary responsibility section, in essence, codifies and makes applicable
to these fiduciaries certain principles devéloped in the evolution of the
law of trusts. The section was deemed necessary for several reasons.
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First, a number of plans are structured in such a way that it is un-
clear whether the traditional law of trusts is applicable. Predomi-
nantly, these are plans, such as insured plans, which do not use the
trust form as their mode of funding. Administrators and others exer-
cising control functions in such plans under the present Act are sub-
ject only to minimal restrictions and the applicability of present State
law to employee benefit plans is sometimes unclear. Second, even where
the funding mechanism of the plan is in the form of a trust, reliance
on conventional trust law often is insufficient to adequately protect the
interests of plan participants and beneficiaries. This is because trust
law had developed in the context of testamentary and inter vivos trusts
(usually designed to pass designated property to an individual or small
group of persons) with an attendant emphasis on carrying out the
instructions of the settlor. Thus, if the settlor incldes in the trust
document an exculpatory clause under which the trustee is relieved
from liability for certain actions which would otherwise constitute a
breach of duty, or if the settler specifies that the trustee shall be al-
lowed to make investments which might otherwise be considered im-
prudent, the trust law in many states will be interpreted to allow the
deviation. In the absence of a fiduciary responsibility section in the
present Act, courts applying trust law to employee benefit plans have
allowed the same kinds of deviations, even though the typical em-
ployee benefit plan, covering hundreds or even thousands of partici-
pants, is quite different from the testamentary trust both in purpose
and in nature. ) ) )

Third, even assuming that the law of trusts is applicable, without
detailed information about the plan, access to the courts, and without
standards by which a participant can measure the fiduciary’s conduet
he is not equipped to safeguard either his own rights or the plan
assets. Furthermore, a fiduciary standard embodied in Federal legis-
lation is considered desirable because it will bring a measure of uni-
formity in an area where decisions under the same set of facts may
differ from state to state. It is expected that courts will interpret the
prudent man rule and other fiduciary standards bearing in mind the
special nature and purposes of employee benefit plans intended to be
effectuated by the Act. .

Finally, it is evident that the operations of employee benefit plans
are increasingly interstate. The uniformity of decision which the Act
is designed to foster will help administrators, fiduciaries and partici-
. pants to predict the legality of proposed actions without the necessity
of reference to varying state laws.

It is to be noted that the definition of “employee benefit fund” ex-
cludes assets of an investment company regulated under the Invest-
ment Company Act of 1940 but any participating shares held by
the employee benefit fund in an investment company are assets of the
fund and subject to coverage under this section. o

The Committee also has made provision for contributory plans to
equitably distribute any surplus funds remaining on plan termination
to the participants in accordance with their rate of contribution. This
requirement is applicable only after plan assets have been used to
satisfy all liabilities. The Committee believes it is unfair to permit
the complete recapture by employers of surplus funds in terminated
contributory plans, without regard to the fact that contributions by
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the workers helped to generate the surplus. The Committee wishes to
emphasize that while it is not, passing judgment on any particular
case now pending, it has concluded that equitable principles require
that this particular subject be governed by a specific rule which re-
flects what the Committee regards as essential protection for the in-
terests of workers in such plans.

The principles of fiduciary conduct are adopted from existing trust
law, but with modifications appropriate for employee benefit plans.
- These salient principles place a twofold duty on every fiduciary: to
act in his relationship to the plan’s fund as a prudent man in a similar
situation and under like conditions would act, and to act consistently
with the principles of administering the trust for the exclusive pur-
poses previously enumerated, and in accordance with the documents
and instruments governing the fund unless they are inconsistent with
the fiduciary principles of the section.

There follows a list of proscriptions which represent the most seri-
ous type of fiduciary misconduct which in one way or another has
occurred in connection with some welfare or pension plans. While the
magnitude of these improper practices is small in relation to the total
number of plans in existence, the seriousness of the improper. prac-
tices disclosed indicates the need for additional precautions to insure
that these specific examples do not become general conditions. The list
of proscriptions is intended to provide this essential protection.

Trrre IT—VEsTING

. Section 201 provides that no pension plan shall require, as a condi-
tion for eligibility to participate, a period of service longer than one
year or an age greater than 25, whichever occurs later; however, a
plan which provides 100% immediate vesting upon entry into plan,
may restrict participation to those who are 30 years of age or have
three years of service, whichever occurs later.

Earlier eligibility standards were considered and appeared to im-
pose an unwarranted additional cost on plans. Additionally, the
Committee believes on the basis of substantial evidence presented that
until age 25 a large portion of the work force is still transient and
accounting for such employees would impose unduly burdensome and
costly record-keeping requirements on plan administrators. The Com-
mittee believes that an age 25 entry standard approaches the norm
for the majority of planstoday.

The exception for plans which provide 100% full vesting upon
plan entry is based on the fact that such plans, like the TTAA-CREF
plan for college teachers, provide earlier vesting in larger amounts
than provided under the bill, and requiring such plans to install ear-
lier membership requirements would impose burdens well beyond the
minimum standards approach intended by the Committee, and might
compel such plans to sacrifice immediate full vesting on plan entry.

The Act presumes that promised pension benefits are in the form of
a conditional deferred wage. While popular attention focuses on the
deferred wage aspect of pensions, the Act recognizes that the pen-
sion promise is conditional upon completion of minimum periods of
service. The imposition of equitable standards to limit the conditions
precedent to receipt of pension rights will eliminate most of the situa-
tions where workers have lost out on their pensions.
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. The alternative vesting standards provided for under the bill should
impact individual participants on a roughly equivalent basis. The
potential for manipulation by carefully shopping for the most strin-
gent standard to limit the incidence of vesting is considered to be
modest. In all cases some vesting will occur no later than 10 years after
initial employment and full vesting will occur between the 10th and
15th year of employment.

The Committee has endorsed a major innovation which provides for
retrospective credit in accrued benefits attributable to service rendered
prior to the effective date of the vesting provisions.

Trrue III—FuNpING

The Committee believes that actuarially sound funding procedures
are indispensable to effective implementation of the purposes of the
Act. If employers never went out of business or terminated pension
plans before they were completely funded, there would, no doubt, be
no persuasive justification for funding standards aside from whatever
tax considerations might be applicable. Nevertheless, employers do
experience financial or economic difficulties or they undergo varying
degrees of corporate reorganization, all of which can lead to prema-
ture termination of underfunded plans. A plan termination insurance
program provides the essential safeguard to the rights of workers who
are trapped by these unforeseen economic hazards but such a program
cannot be made practical without being coupled to required standards
of funding. To create a plan termination insurance program without
appropriate funding standards would permit those who present the
greatest risk in terms of exposure to benefit at the expense of em-
ployers who have developed conscientious funding programs. The
funding standards contained in the Act are designed to lessen that
unnecessary exposure by requiring every plan to be funded in a man-
ner which will fully amortize unfunded liabilities. )

The basic rights granted by the imposition of vesting standards
are of real benefit to the participant only to the extent that adequate
provision is made to pay the benefits when due. The vesting standards
may be viewed as controlling the volume of the benefit promises made
by the plan and the funding provisions as controlling the qualit of
those promises. The Act recognizes as a basic principle that de ed
benefit pension plans must be funded on some regular and current
fashion. All current accruals of benefits based on current service are
required to be paid for immediately. To the extent that a plan has
offered benefits not based on current service, i.e. past service credit,
the present value of such benefits is required to be amortized over
a period of time not to exceed forty years, but over a shorter time
period (not less than 80 years) if the average period remaining until
retirement is very short.

Titre IV—PraN TERMINATION INSURANGE

Section j01.—Establishment and Applicability of Program

The bill reported by the Committee requires plan termination insur-
ance to cover unfunded vested liabilities incurred prior to, as well as
subsequent to, enactment of the Act, in order to prevent employees
from being deprived of insurance protection for retirement credits
earned before enactment.
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The Secretary may provide insurance to plans to cover unfunded
vested liabilities of a plan not subject to the Act so long as there is
compliance with the vesting, funding and other requirements of the
Act and the plan pays the requisite assessments and premiums. This
is intended to make 1nsurance-coverage under the Act available on a
voluntary basis to plans not subject to the Act.

Section J03.—Assessments and premiums

The Committee adopted a provision which requires an initial three-
year premium to be paid by the plan, as follows:

(a) For funded vested liabilities incurred after enactment—
0.2 percentum of unfunded vested liabilities;

(b) For unfunded vested liabilities incurred prior to enact-
ment—0.2 percentum of unfunded vested liabilities provided the
plan was 75 percent funded during the five-year period preceding
Act, or if the plan is less than five years old on date of enactment,
and if it was reducing unfunded vested liabilities at rate of five
percent each year;

(¢) For unfunded vested liabilities incurred prior to Act, but
where the funding tests above in {(b) have not been met—more
than .4 percentum and not less than 0.2 percentum of such un-
funded vested liabilities; '

(d) As to multi-employer plans, both as to unfunded vested
Habilities  incurred before or after Act—not to exceed 0.2 per-
centum of all such unfunded vested liabilities.

In order to minimize the risk of shifting to the reinsurance program
substantially all unfunded liabilities created prior to enactment, it was
believed essential to create two classes of risks for purposes of setting
the premium rate. If the plan was being funded in an adequate fashion,
i.e., was 75 percent funded or was amortizing unfunded vested liabili-
ties at the rate of five percent each year, it was believed that such a
plan was an acceptable risk and the .2 percentum premium rate was
appropriate. In the event the plan did not meet the test of funding
adequacy, as indicated, it falls in the category of being a higher risk
and therefore, can be charged up to twice the amount of normal pre-
mium, but no more. Since multi-employer plans, as defined in the bill,
have a much lower risk of plan termination, it was believed appropri-

“ate to continue charging the .2 percent premium regardless of when

the unfunded vested habilities were incurred.

Section j0}—Payment of Insurance

There are a variety of circumstances under which pension plans
terminate. In some cases, the termination proceeds by stages. In other
cases, it may happen fairly rapidly. In order to carry out the purpose
of the reinsurance program while at the same time protecting the pro-
gram from undue exposure owing to delays, manipulation, or unfore-
seen economic hazards following plan termination, the Secretary is
provided with sufficient flexibility to determine the most appropriate
procedure for winding up terminated plans and assuring effective im-
plementation of the insurance program.

It is also required that plans Furnish to the Secretary adequate prior
notice of intent to terminate the plan. Persons responsible for giving
such notice who fail to do so, or who terminate plans in order to cir-
cumvent or avoid the Act, are held personally liable for losses sus-
tained by the insurarce program. ‘
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Section j05.—Recovery

The Committee recognizes that in order to provide adequate pro-
tection to employees against loss of vested benefits owing to prema-
ture plan termination, it is necessary for the insurance program to
cover all forms of plan termination regardless of the circumstances
giving rise to the termination, The Committee also recognized that
some degree of employer liability was essential where the employer
was not insolvent at the point of plan termination in order to preclude
abuse by shifting the financial burden to the plan termination insur-
* ance program despite the fact that the employer had available funds
to continue funding the plan.

One approach to this problem would be to require financially respon-
sible employers to, in effect, act as self-insurers for the unfunded vested
liabilities and those who are not financially responsible to obtain plan
termination insurance. This approach, which is supported by prece-
dent in the field of workmen’s compensation, for example, was con-
sidered and rejected because of the potentially enormous liabilities in-
volved. To require the Secretary to evaluate the financial capabilities
of particular employers to assume such potentially enormous liabilities
might have an adverse effect on the employer’s competitive position
and on his continued healthy growth.

Having determined that participation in the plan termination in-
surance program was essential for all plans, and that some degree of
employer liability was necessary, the question of the degree of such
liability becomes important. The Committee had concern that if the
degree of liability was absolute to the extent of the employer’s asséts,
it might drive some employers to the brink of bankruptey, impose sub-
stantial economic hardship, or discourage the establishment of plans
or the reasonable liberalization of benefits.

Accordingly, the Committee endorsed a formula of employer lia-
bility which requires the employer to reimburse the plan termination
insurance program for the tota,%’ amount of insurance paid, but in no
event greater than 50% of employer’s net worth at time of plan ter-
mination.

In addition, as a result of plan termination field hearings held by
the Subcommittee, numerous instances were disclosed where acquir-
ing companies that terminated pension plans failed to take over the
liability for vested benefits owed to the employees of the predecessor
company. Since this circumstance could also arise in connection with
the reinsurance provision, it is necessary to strengthen the reinsurance
provisions by requiring successors-in-interest to be liable for reim-
bursements owned by predecessor companies.

In order to make the liability of the employer for reimbursement of
insurance paid meaningful, it was considered essential to provide a
mechanism for enforcement of such liability through giving the gov-
ernment a lien on employer property for unpaid amounts due.

With respect to the Secretary’s authority to treat portions of multi-
employer plans as terminated for purposes of applying the plan termi-
nation insurance provisions, it should be noted that the contributing
employers in such arrangements are free to arrange indemnification
agreements among themselves in connection with the plan’s application
for insurance coverage under Title IV, so that employer liability for
reimbursement of insurance paid under Title IV can be allocated un-
der terms that the parties themselves have agreed to as equitable.

17

Trrie V—ENFORCEMENT

The enforcement provisions have been designed specifically to pro-
vide both the Secretary and participants and beneficiaries with broad
remedies for redressing or preventing violations of the Act. The in-
tent of the Committee is to provide the full range of legal and equita-
ble remedies available in both state and federal courts and to remove
jurisdictional and procedural obstacles which in the past appear to
have hampered effective enforcement of fiduciary responsibilities un-
der state law for recovery of benefits due to participants. For actions
in federal courts, nationwide service of process is provided in order
to remove a possible procedural obstacle to having all proper parties
before the court.

Except where plans are not subject to this Act and in certain other
enumerated circumstances, state law is preempted. Because of the inter-
state character of employee benefit plans, the Committee believes it
essential to provide for a uniform source of law in the areas of vesting,
funding, insurance and portability standards, for evaluation of fidu-
ciary conduct, and for creating a single reporting and disclosure sys-
tem in lieu of burdensome multiple reports. As indicated previously,
however, the Act expressly authorizes cooperative arrangements with
state agencies as well as-other federal agencies, and provides that state
laws regulating banking, insurance or securities remain unimpaired.

_The Act makes it unlawful for any person to discharge, fine, sus-
pend, expel, discipline or discriminate against a participant or benefi-
ciary for exercising any right to which he is entitled under the pro-
visions of the plan or the Act, or for the purpose of interfering with
the attainment of any right to which such participant may become en-
titled under the plan or the Act.

The Act makes it a criminal offense for any person to use fraud,
force, or violence or threats thereof to restrain, coerce, intimidate or
attempt to restrain, coerce, intimidate any participant or beneficiary
for the purpose of interfering with or preventing the exercise of any
right to which he is or may become entit{)ed under the plan, or the Act.

Although the instances of these occurrences are relatively small in
number, the Committee has concluded that safeguards are required to
preclude this type of abuse from being carried out and in order to
completely secure the rights and expectations brought into being by
this legislation. .

VII. SecrioN-BY-SECcTION ANALYSIS

PURPOSES

The Employee Benefit Security Act is designed (1) to establish
minimum standards of fiduciary conduct for Trustees, Administrators
and others dealing with retirement plans, to provide for their enforce-
ment through civil and criminal sanctions, to require adequate public
disclosure of the plan’s administrative and financial affairs, and (2)

to im%rove the equitable character and soundness of private pension

plans by requiring them to: (a) vest the accrued benefits of employees
with significant periods of service with an employer, (b) meet mini-
mum standards of funding and (¢) guarantee the adequacy of the

H. Rept. 93-538 O——3
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plan’s assets against the risk of plan termination prior to completion
of the normal funding cycle by insuring the unfunded portion of the
benefits promised.

Section 2. Findings and declaration of policy
Section 3. Definitions:
1. Employee Welfare Benefit  19. Nonforfeitable (Pension Bene-

Plan fit. or Right)
2. Employee Pension Benefit 20. Security
Plan ) 21. Fiduciary
3. Employee Benefit Plan (or  22. Regular Retirement Benefit
Plan 28. Accrued Portion of the Regu-
4. Employee Organization lar Retirement Benefit
5. Employer 24. Regular Retirement Age
6. Employee 25. Vested Liabilities
7. Participant 26. Current Value
8. Beneficiary 27. Present Value
9. Person 28. Investment Company not a
10. State Fiducia
11. Commerce 29. Normal Service Cost )
12. Industry or Activity Affect- 30. Present Value of an Annuity
ing Commerce Certain
13. Secretary 31. Accrued Liability
14. Party in interest 32. Multi-Employer Plan
15. Relative 33. Unfunded Accrued Liability
16. Administrator 34. Advanced Funding Actuarial

17. Separate Account Cost Method (Actuarial Cost
18. Adequate. Consideration Method)

TITLE I—FIDUCIARY RESPONSIBILITY AND DISCLOSURE

Section 101. Coverage
Title T would cover all private employee benefit plans under Com-
merce Clause jurisdiction except :
1. Plans of the Federal government ;
2. Plans required under workmen’s compensation, unemploy-
ment compensation, and disability insurance laws;
3. Plans established or maintained outside the United States
for the benefit of non-United States citizens;
4. Unfunded deferred compensation schemes of top executives.

Section 102. Duty of disclosure and reporting

The administrator of a pension or welfare plan would be required to
publish to each participant or beneficiary a description of the plan as
set forth in section 103 and a summary of the annual financial report
as set forth in section 104. The report would be in such form and detail
as the administrator finds necessary to disclose fully and fairly all
pertinent facts. ; o

Upon termination of a pension or welfare plan, the administrator
would be required to file a speciai terminal report as prescribed by the
Secretary of Labor.

Section 103. Description of the plan

Plan descriptions would be required to be published within 120 days
after the establishment of a plan or within 120 days after a plan be-

§
{
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comes subject to this title, whichever is later. Amendments to plans
would have to be published within 120 days, and descriptions would
have to be republished at least every five years. The description would
have to be comprehensive and written in a manner calculated to be
understood by the average plan participant. Among other things it
would have to include : the name and address of the administrator ; the
schedule of benefits; a description of the plan’s vesting provisions;

“the source of the plan’s financing; and the procedures to be followed

in presenting claims for benefits as well as those for appealing claims
which are denied.

Section 104. Anmual reports

An annual financial report to the Secretary of Labor would be re-
quired by this section for all plans. Sec. 105 provides that the Secre-
tary shall exempt plans with less than 26 and may exempt plans with
l.ess1 tgan 100 participants. Information required in the report would
include: :

An audit and opinion by an independent qualified public ac-
countant (with exceptions for public plans and when financial
statements are certified by a bank or insurance carrier) ;

An actuarial statement of valuation (where appropriate) ac-
companied by a certification from the actuary preparing the
valuation;

_ The number of employees, benefits paid, and information fidu-
claries, trustees and administrators and compensation paid them;

A summary financial statement of assets and liabilities;

A summary of receipts and disbursements;

A schedule of all assets listed by issuer;

A schedule of known party-in-interest transactions;

A schedule of loans which are in default and uncollectible ;

A schedule of leases which are in default and uncollectible ;

A bank or insurance carrier statement of assets and liabilities
for common and collective trusts.

If some or all of the plan’s assets are held in common or collective
trust maintained by a bank or similar institution or in a separate
account maintained by an insurance carrier, the bank or carrier would
also be required to file a statement of assets and liabilities.

If some or all of the benefits under the plan are provided by an in-
surance carrier or other organization, such report would also have to
include: The premium rate or subscription charge and the total pre-
mium or subscription charges paid to each carrier and the approxi-
mate number of persons covered by each class of benefits ; the total pre-
miums received, the approximate number of persons covered by each
class of benefits, and the total claims paid by such carriers, or, if
separate experience ratings are not kept, a statement as to the basis of a
carrier’s premium rate or a copy of the financial report of the carrier.
Section 105. Publication

The Secretary would be authorized to reject any report which after
a hearing before him was found to be incomplete or to contain a
qualified opinion by an accountant or an actuary.

A copy of the plan description and each annual report would have
to be filed with the Secretary of Labor who would make them avail-

able for inspection in the public document room of the Department of
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Labor. The administrator would be required to make copies of the
annual report and plan description as well as the bargaining agree-
ment, and trust instrument creating the plan available for examina-
tion by any plan participant or beneficiary in the administrator’s
principal office, and in such other places as necessary to fully and
fairly disclose all pertinent facts. ) )

All pension and welfare plan participants would be furnished with
a copy of the plan description initially and at the time of amendment,
including :

A schedule of benefits;

Eligibility and vesting provisions;

Claim procedures and remedies;

Basis of financing; )

Other relevant plan provisions affecting their rights and the
annual report, including a summary financial statement of as-
sets and receipts and disbursements, and the ratio of assets to
value of nonforfeitable pension benefits. .

Upon written request to the plan administrator, a participant could
receive a copy of a statement as to his or her rights and the amount
of any nonforfeitable benefit ; and a copy of the plan, trust, bargaining
agreement or other document. All newly vested would receive notifica-
tion at the time their benefits became nonforfeitable. These copies
would be furnished at the cost of reproduction.

Upon termination, all pension plan participants would receive a
statement showing his or her benefits, indicating when and how they
may be claimed, and including any other information affecting their
rights.

gA statement of a pension plan participant’s right to deferred vested
benefits from former pension plans would be furnished upon request
to the Social Security Administration and when action is taken on the
participant’s Social Security account. To assure timely filings and
payment of vested benefits, the address and identity of all plans would
be kept up-to-date.

Section 106. Disclosure of benefit rights to participants

The administrator is required to inform each participant when his
benefits become nonforfeitable. Upon written request of any partici-
pant or beneficiary, the administrator is required to disclose the rights
of that participant. :

Violation of the provisions dealing with the retention of records
subjects a person to a fine of up to $5,000 and/or imprisonment of
up to two years. Violations of the provisions of 111(b) (2) (dealing
with prohibited transactions) would subject a person to a fine of up
to $10,000 and/or up to five years’ imprisonment.

This section would give the Secretary of Labor authority to investi-
gate any plan. He would be given authority to demand sufficient in-
formation as he may deem necessary to enable him to conduct his
investigations. ’

Plan participants, beneficiaries, or the Secretary of Labor on behalf
of the participants and beneficiaries would be allowed to bring civil
actions to redress breaches of a fiduciary’s responsibility or to remove
a fiduciary who has failed to carry out his duties. The Secretary would
also be empowered to bring an action to enjoin any act or practice
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which appears to him to violate the title. Civil actions brought by a
participant or beneficiary may be brought in any court, State or Fed-
eral. However, the Secretary would have the right to intervene in a
case and remove it to a Federal district court. In any actions by a
participant or beneficiary, the court could, at its discretion, allow
reasonable attorneys’ fees and costs of action to either party. Class
{::tions shall be brought where requirements for class actions could
met.

Section 107.
All reports filed with the Secretary shall be public information.

Section 108.
Detailed records must be retained for six years.

Section 109.

Proven reliance upon a regulation or written interpretation by the
Secretary of Labor would constitute a defense in a criminal or civil
proceeding under certain sections of the act.

Section 110.
Every person subject to the fiduciary provisions of the act would
have to be bonded.

Section 111. Fiduciary responsibility

This section would deem every employee benefit fund to be a trust
held for the exclusive purpose of providing benefits to participants
and their beneficiaries as well as defraying reasonable administrative
expenses. Each plan would have to be in writing. ‘

A fiduciary is defined in section 3 (29) as anyone who exercises any
power of control, management or disposition with regard to a fund’s
assets or who has authority to do so or who has authority or responsi-
bility in the plan’s administration. Fiduciaries would be required to
discharge their duties with respect to the fund “. . . solely in the
interest of the participants and with the care, skill, prudence and
diligence under the circumstances then prevailing that a prudent
man acting in a like capacity and familiar with such matters would
use ir,l, the conduct of an enterprise of a like character and with like
aims.

A fiduciary would also have to diversify the investments, except in
the case of profit-sharing, stock bonus, or thrift and savings plans,
so ds to minimize the risk of large losses unless under the circum-
stances it is prudent not to do so and in accordance with the docu-
ments and instruments governing the fund.

A fiduciary would be specifically prohibited from making the fol-
lowing transactions:

Dealing with such fund for his own account . . .

Acting in any transaction involving the fund on behalf of a
‘party adverse to the interests of the plan or participants . . .

Receiving personal consideration from any party dealing with
the fund in connection with a transaction involving the fund . . .

Transferring property to any party in interest for less than
adequate constderation . . . : ’

Permitting the acquisition of property from any party in
interest for more than adequate consideration.
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Section 112. Pension plan termination .

An equitable priority distribution of assets would be provided upon
plan termination. Assets not previously allocated to individual
accounts would have to be distributed according to the following
priorities:

(a) Contributions by employees would be returned;

(b) Those presently receiving benefits and those who could
‘voluntarily elect to receive benefits; )

(¢) Those other than in (b)—to the extent of their vested
benefits

(d) All others, including the non-vested benefits of those
in (c).

Benegt) increases within the five years prior to plan termination
would trigger an allocation based on the prior benefit formula, any
remaining assets being distributed on the basis of increases in the
more recent benefit formulas: o

(e) Investment income attributable to employee contributions
would be distributed pro rata to the employees’ accounts.

(f) Any benefit liabilities incurred as a result of plan termi-
nation would be given last priority. '

(g) Any remaining assets would be returned to the employer
if the plan so provides; otherwise, they would be distributed pro
ratably to the employees.

Section 113.
Certain persons convicted of crimes may not serve as officers, ad-
ministrators, trustees, or paid consultants.

Section 114.

A 15-member Advisory Council on Employee Welfare and Pension

Benefit Plans would be established.

Section 115.

The Welfare and Pension Plans Disclosure Act would be repealed
upon the effective date of the act, which would be six months after
enactment.

TITLE II—VESTING AND ELIGIBILITY REQUIREMENTS

Section 201. Coverage
Title IT would cover all private pension benefit plans including
profit-sharing plans which provide benefits after retirement, except:
1. Federal, State and local plans; ;
2. Keogh plans benefiting the self-employed and owner-em-
ployees;
3. Plans established or maintained outside the United States for
the benefit of workers who are not United States citizens;
4. Executive deferred compensation plans; and
5. Secondary plans providing class year vesting.

Section 203. Eligibility requirements

No plan, after the effective date of this title, would be allowed to
require as a condition for eligibility to participate in it an age greater
than 25 or a period of service longer than one year (three years for
plans which provide for immediate 100% vesting or for crediting of
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all pre-participation service for benefit purposes), whichever is the
later. Existing plans would be permitted to retain their eligibility
requirements for three years or until they are amended, whichever is
sooner.

Section 203. Nonforfeitable benefits

Fvery pension plan would be given a choice of one of three vesting
rules:

1. Ten-Year Service Rule (100% vested at 10 years of covered
service) ;

2. Graded Fifteen-Year Service Rule (30% vested at eight
years of covered service, such percentage increasing by 10% each
year until 100% is reached after 15 years of covered service) ;

8. Rule of 45 (50% vested when age plus covered service equals
45, such percentage increasing by 10% each year until 100% is
reached).

The vesting rules use a fully retroactive service provision in calen-
lating the vesting percentage and the amount of the accrued por-
tion of the regular retirement benefit. A plan would be permitted to
change vesting rules at any time if provision is made that vested
benefits not be reduced or delayed for participants in the plan at the
time of change. A plan would always be permitted to allow for vesting
of benefits after a lesser period and in a greater amount than is re-
quired under any of the three vesting rules. ,

Class year profit-sharing plans.—Class year plans would be required
to vest 1009 of the employer’s contribution no later than five years
after the contribution was made.

Covered service.—In computing the period of covered service under
a plan, an employee’s entire service with the employer contributing to
or maintaining the plan shall be considered. However, service prior
to age 25, service during which the employee declined to contribute
to a plan requiring employee contributions, service with a predecessor
of the employer contributing to or maintaining the plan (except where
the plan has been continued in effect by the successor employer),
service broken by periods of suspension of employment (provided
the rules governing such breaks in service are not unreasonable or
arbitrary), and service where a participant has previously attained
a 100% nonforfeitable right may be disregarded. '

Contributory plans—No plan may provide for forfeiture (1) of
any employee contributions unless agreed to in writing, or (2) of the
acerued - portion of the regular retirement benefit to the extent that
such portion is nonforfeitable and is attributable to employer
contributions.

Section 204. Distribution of nonforfeitable benefits to terminating
participants :

Vested benefits to participants terminating before 65 would have to
be distributed, at the option of the participant, at regular retirement
age or age 65. Vested benefits to participants terminating after age
65 would have to commence immediately at the option of the partici-
pant. Survivor annuity and other options offered by a plan to normal
retilt‘ees would have to be extended to all terminated vested partici-
pants. :
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Social Security offset plans. Any pension plan with a Social Security
offset feature would be required at the time of the first plan amend-
ment, to provide that the amount of any offset not increase (1) for
participants receiving benefits and (2) after the date of termination

of a vested participant.

Section 205. Effective date

The effective date of this title would be two years after enactment.
Collectively bargained plans would be extended up to 30 additional
months to conform their bargaining agreements to this title.

TITLE III—FUNDING

Section 301. Coverage

Title III would cover all private pension benefit plans covered under
title IT except for profit-sharing and other individual account plans
and unfunded voluntary fraternal type plans.

Section 302. Minimum funding standard
Every pension plan subject to title III (other than the above) must
make annual minimum contributions equal to:

1. Normal cost plus no less than 30 but no more than 40-year
amortization of unfunded accrued liabilities for all plan benefits;
any accumulated actuarial gains and losses would be spread over
the future service of active participants;

or, if larger, ' .

2. A percentage of the unfunded portion of the present value
of the nonforfeitable pension benefits. The unfunded portion
would be recalculated each year so that an interest assumption
of 5% would reduce the remaining unfunded portion by about
9.2% per annum or by about 57% in 20 years or 72% in 30 years.

Contributions made in excess of the minimum could be used to offset
future minimum contributions, thereby permitting funding flexibility.
Required minimum contributions in excess of tax deductible limits
would be permitted to be carried over to succeeding years where tax
deductions would be allowed.

Section 303. Enforcement of funding requirements; variances

Application would have to be made to the Secretary for a waiver
of part or all of a minimum funding contribution. Benefits could not
be increased until all such waived contributions had been paid off.
After five waivers in a ten-year period, the Secretary could, after no-
tice and hearing, order the termination of the plan or the merger of
the plan with another plan of the employer. Benefits could not be in-
creased by amendment during a period of waiver.

Section 305. Effective date ,

The effective date of this title would be two years after enactment.
Collectively bargained plans would be extended up to 7 years to con-
form their bargaining agreements to this title. :

TITLE IV—PLAN TERMINATION INSURANCE

Section 401.
This section establishes a Private Pension Plan Termination Insur-
ance Program administered by the Secretary, which requires plans to
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insure unfunded vested liabilities incurred prior to enactment of the
Act, as well as after enactment of the Act. The Secretary may provide
insurance to cover unfunded vested liabilities of a plan not subject to
the Act where he determines that such plan conforms to the vesting,
funding and all other standards required by the Act.

Section }02. Conditions of insurance

This section requires the insurance program to insure participants
against loss of vested benefits arising from plan termination.

The amount of vested benefit insurance 1is limited to 50 percent of
highest average monthly wage of participants earned over a five year
period, or $500 monthly, whichever is the lesser.

No insurance shall be paid if the plan is terminated less than three
years from date of establishment or registration unless the Secretary
determines that a registered plan was otherwise in substantial com-
pliance with the Act and that the reserve position of the insurance pro-
gram will not be adversely affected.

Insurance will not cover vested rights created by any plan amend-
ment which took effect less than three years prior to plan termination.

No coverage is extended to participants who own 10 percent or more
of employer voting stock. ‘

Section 403. Assessments and premiums

This section requires plans to pay an initial uniform assessment to
be prescribed by the Secretary to cover administrative costs of the pro-
gram. The Secretary shall prescribe an annual premium rate based
upon unfunded vested liabilities. For the first three years, the insur-
ance premium shall not exceed 0.2 percent of unfunded vested liabili-
ties incurred after enactment of the Act. With respect to those un-
funded vested liabilities incurred prior to enactment the premium
shall be 0.2 percent provided that the unfunded vested liabilities of
the plan were funded at least 75% during the five-year period preced-
g enactment.

As to plans which on date of enactment were less than five years
old, the premium shall be 0.2 percent, provided that the plan had been
reducing its unfunded vested liabilities at a rate of no less than 5 per-
cent annually. In the event plans do not meet the above funding stand-
ards, they can be charged a premium not to exceed 0.4 percent or less
than 0.2 percent of pre-enactment unfunded vested liabilities.

Also, 1n the case of multiemployer plans (as defined in the Act), the
premium rate for the initial three years shall not exceed 0.2 percent of
u_nfuréded vested liabilities, regardless of when such liabilities were in-
curred.

After the initial three-year period, the Secretary may prescribe an
annual rate based upon experience, and unless Congress objects within
90 days, the new premium shall become effective.

The éecretary is required to consult with appropriate private and
government agencies on matters relating to the assessment and pre-
mium rates before prescribing rates.

Section 404. Payment of insurance ‘

This section requires that plans must notify the Secretary of intent
to terminate, and failing to do so will make such persons personally
liable for any losses incurred by the Pension Benefit Insurance Fund
in connection with plan termination.
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The insurance to be paid shall be the difference between the plan’s
assets and unfunded vested benefits owed at the time of plan termina-
tion, :

In-addition, the Secretary is required to prescribe procedures under
which funds of terminated plansg shall be liguidated and paid out to
cover vested benefits of garticipants. In implementing this authority,
the Secretary may transfer terminated funds under his supervision or
purchase annuities from qualified insurance carriers for participants
or take such other action as may be appropriate. Persons who termi-
nate a plan with intent to circumvent the Act or the WPPDA shall be
personally liable for losses.

Section 405. Recovery

This section provides that, where employers in terminated plans are
not insolvent, they or their successors-in-interest may be liable for re-
imbursement of a portion of insurance benefits paid. The liability of
the employer-is to pay 100% of the unfunded vested liabilities and in
no event shall it exceed 50% of the employer’s net worth.

The Secretary shall make arrangements with employers on equitable
terms for the reimbursement of insurance paid.

The amount or amounts of any unpaid liability owned by an em-
ployer shall constitute a lien in favor of the government, but junior
to any lien for unpaid taxes owed to the government.

Section 408. Pension Benefit Insurance Fund

This section establishes within the Labor Department a fund for the
deposit of premiums, assessments, etc., made under the Act and for
payment of such claims thereunder.

TITLE V. GENERAL PROVISIONS

Section 501. V ariations; Appeals Board

The Secretary is authorized to grant variations from the require-
ments of titles IT and IIT and Section 112. A Variation Appeal Board
would be established to hear and determine appeals from decisions
denying grants of variations.

Section 502. Studies ,

This section directs the Secretary to conduct research relating to the
effects of the act, the role of private pensions, the operation of public
and private pension plans, and methods to encourage the growth of
the private pension system.

Section 503. Enforcement

This section would give the Secretary authority to conduct such in-
vestigations as may be necessary to determine whether any person has
violated or is about to violate any provisions of title IT or III or an,
rules or regulations which would result from enactment of titles 1
and III. Information about such investigations would be made avail-
able to any interested person and included in an annual report by the
Secretary. Criminal penalties of five years imprisonment and $10,000
fine or up to a $200,000 fine in the case of a corporate felon would be
assessed for willful violation of the Act. Civil actions by the Secretary,
participants or beneficiaries to enforce the provisions of the Act are
authorized in Federal Court.
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Section 604. Annual report of the Secretary

The Secretary would be required to submit an annual report to the
Congress covering his administration of the Act.

Section 505. Rules and regulations

This section would authorize the Secretary to prescribe such rules

Xl% regulations as he finds necessary to carry out the provisions of the
ct. ' '

Section 506. Other agencies and departments

The Secretary would be authorized to enter into agreements that
would avoid unnecessary expense and duplication and would permit
cooperation among government agencies in performing his functions
under title IT, or ITI. He would also be authorized to reimburse other
Federal agencies for facilities or services he utilized in doing so. The
Attorney General would be authorized to receive such evidence as de-

veloped by the Secretary which may be found to warrant consideration
for criminal prosecution.

Section 507. Admiml?tmziaﬁ

. Chapters 5 and 7 of Title 5, United States Code (relating to admin-
istrative procedure) would be applicable to this Act.

. No employee of the Department of Labor would be able to admin-
ister or enforce the Act with respect to any employee organization of

Z;hicil he is a member or employer organization in which he has an in-
rest.

Section 508. This section would authorize to the Secretary such sums
as may be necessary to carry out this Aot

Section 509. If any provision of this Act were held invalid, the re-
mainder of the Act would not be affected

Section 510. Interference with the rights protected under the Act
would be unlaw ful —The provisions of sections 404 and 405 would be
applicable in the enforcement of this section

Section 511.

Any person who used coercion to interfere with the rights protected
under the act would be subject to a $10,000 fine and/or 1mprisonment
for up to one year.

Section 518. Registration

Within six months after the effective date of titles IT and III, each
pension and profit-sharing plan would have to file an application with
the Secretary of Labor for qualification and registration. Plans estab-
lished after that date would have six months in which to file such
application. Plan amendments similarly would have to be reported
to the Secretary. A certificate would be issued and continued in force
s‘&) %ong astthe eligibility, vesting and funding requirements of the

ct are met. '

Section 613. Enforcement of Registration

The Secretary of Labor may seek a court order to secure compliance
whenever a determination is made that no application for registration
has been filed, that the application should be denied or the registration
cancelled, or that a plan has failed to make the required contributions
or to pay such other assessments or fees as are required.
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Section 514. Effect on other laws '

All State laws would be pre-empted except for those covering plans
not subject to titles IT and III.

VIII. Cuanaes 1n Existine Law Mape By TR Brin as ReporteED

In compliance with Clause 8 of Rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill as re-
ported are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

[WELFARE AND PENSION PLANS DISCLOSURE ACT

[Pub. L. No. 85-836, 85th Cong., 2d Sess., 1958, 72 Stat. 997, as
amended by Pub. L. No. 87-420, 87th Cong., 2d Sess., 1962, 76 Stat. 35;
29 U.8.C. §§ 30109 ; F.C.A. 29 §§ 301-09.

[Be it enacted by the Senate and House of Representatives of the
United of America in Congress assembled, That this Act may be cited
a3 the “Welfare and Pension Plans Disclosure Act.”

[rFiNpiNGs AND POLICY

[Sec. 2. (a) The Congress finds that the growth in size, scope, and
numbers of employee welfare and pension benefit plans in recent years
has been rapid and substantial; that the continued well-being and
security of millions of employees and their dependents are directly
affected by these plans; that they are affected with a national public
terest; that they have become an important factor affecting the sta-
~ bility of employment and the successful development of industrial
relations; that they have become an important factor in commerce
because of the interstate character of their activities, and of the activi-
ties of their participants, and the employers, employee organizations,
and other entities by which they are established or maintained; that
owing to the lack of employee information concerning their operation,
it is desirable in the interests of employees and their beneficiaries,
and to provide for the general welfare and the free flow of commerce,
that disclosure be made with respect to the operation and administra-
tion of such plans. , : ‘

[(b) It is hereby declared to be the policy of this Act to protect
interstate commerce and the interests of participants in employee wel-
fare and pension benefit plans and their Eeneﬁcmries, by requiring the
disclosure and reporting to participants and beneficiaries of financial
and other information with respect thereto.

[pEFINTTIONS

[Sec. 8. When used in this Act. ’

[(1) The term “employee welfare benefit plan” means any plan,
fund, or program which is communicated or its benefits described in
writing to the employees, and which was heretofore or is hereafter
established by an employer or by an employee organization, or by both,
for the purpose of providing for its participants or their beneficiaries,
through the purchase of insurance or otherwise, medical, surgical, or
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hospital care benefits, or benefits in the event of sickness, accident,
disability, death, or unemployment.

[(2) The term “employee pension benefit plan” means any plan,
fund, or program which 1s communicated or its benefits described in
writing to the emploYees, and which was heretofore or is hereafter
established by an employer or by an employee organization, or by both,
for the pur;;lose of providing for its participants or their beneficiaries,
by the purchase of insurance or annuity contracts or otherwise, retire-
ment benefits, and includes any profit-sharing plan which provides
benefits at or after retirement.

L(3) The term “employee organization” means any labor union or
any organization of any kind, or any agency or employee representa-
tlon committee, association, group, or plan, in which employees par-
ticipate and which exists for the purpose, in whole or in part, of deal-
ing with employers concerning an employee welfare or pension benefit
plan, or other matters incidental to employment relationships; or any
employees’ beneficiary association organized for the purpose, in whole
or in part, of establishin% such a plan.

[54) The term “employer” means any person acting directly as an
employer or indirectly in the interest of an employer in relation to an
employee welfare or pension benefit plan, and includes a group or asso-
ciation of employers acting for an employer in such capacity.

[(5) The term “employee” means any individual employed by an
employer.

L[(6) The term “participant” means any employee or former em-
ployee of an employer or any member of an employee organization who
18 or may become eligible to receive a benefit of any type from an
employee welfare or pension benefit plan, or whose beneficiaries may
be eligible to receive any such benefit.

L(7) The term “beneficiary” means a person designated by a partici-
pant or by the terms of an employee welfare or pension benefit plan
who is or may become entitled to a benefit thereunder.

. [(8) The term “person” means an individual, partnership, coopera-
tlon, mutual company, joint-stock company, trust, unincorporated
organization, association, or employee organization.

L(9) The term “State” includes any State of the United States, the
District of Columbia, Puerto Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Canal Zone, the Outer Continental
Shelf lands defined in the Outer Continental Shelf Lands Act (43
U.S.C. 1331-1343).

[(10) The term “commerce” means trade, commerce, transportation,
or communication among the several States or between any foreign
zﬁuntrg and any State, or between any State and any place outside

ereof. :

[(11) The term “industry or activity affecting commerce” means
any activity, business, or industry in commerce or in which a labor
dispute would hinder or obstruct commerce or the free flow of com-
merce and includes any activity or industry “affecting commerce”
within the meaning of the Labor-Management Relations Act, 1947,
as amended, or the Railway Labor Act, as amended.

[(12) The term “Secretary” means the Secretary of Labor.

[(18) The term “party in interest” means any administrator, officer,
trustee, custodian, counsel, or employee of any employee welfare bene-
fit plan or employee pension benefit plan, or a person providing benefit
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plan services to any such plan, or an employer any of whose employees
are covered by such a plan or officer or employee or agent of such em-
ployer, or an officer or agent or employee of an employee organization
having members covered by such plan.

[covERAGE

kc. 4. (a) Except as provided in subsection (b), this Act shall
aplp:)lsy to an(y )employge wel%are or pension benefit plan if it is estab-
lished or maintained by any employer or employers engaged in com-
merce or in any industry or activity affecting commerce or by any
employee organization or organizations representing employees en-
gaged in commerce or in any industry or activity affecting commerce
or by both. ]
[{b) This Act shall not apply to an employee welfare or pension
benefit plan if—

L(1) such plan is administered by the Federal Government or '

by the government of a State, by a political subdivision of a State,
or by an agency or instrumentality of any of the foregoing;
[(2) such plan was established and is maintained solely for the
urpose of complying with applicable workmen’s compensation
BLWS or unemployment compensation disability insurance laws;
L(3) such plan is administered by an organization which is ex-
empt from taxation under the provisions of section 501(a) of the
Internal Revenue Code of 1954 and is administered as a corollary
to membership in a fraternal benefit society described in section
501 (c) (8) of such Code or by organizations described in sections
501 écg %3) and 501 (c) (4) of such Code: Provided, That the provi-
sions of this paragraph shall not exempt any plan administered
by a fraternal benefit society or organization which represents its
members for purposes of collective bargaining; or .
[ (4) such plan covers not more than twenty-five participants.

[PUTY OF DISCLOSURE AND REPORTING

“[Skc. 5. (a) The administrator of an employee welfare benefit plan
or an employee pension benefit plan shall publish in accordance with
section 8 to each participant or beneficiary covered thereunder (1) a
description of the plan and (2) an annual financial report. Such de-
scription and such report shall contain the information required by
sections 6 and 7 of this Act in such form and detail as the Secreta
shall by regulations prescribe and copies thereof shall be executed,
published, and filed in accordance with the provisions of this Act and
the Secretary’s regulations thereunder. No regulation shall be issued
under the preceding sentence which relieves any administrator of the
obligation to include in such description or report an%} information
relative to his plan which is required by section 6 or 7. Notwithstand-
ing the foregoing, if the Secretary finds, on the record after giving
interested persons an opportunity to be heard, that specific informa-
tion on plans of certain kinds or on any class or classes of benefits de-
scribed in section 3 (1) and (2) which are provided by such plans
cannot, in the normal method of operation of such plans, be practica-
bly ascertained or made available for publication in the manner or
for the period prescribed in any provision of this Act, or that the in-
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formation if published in such manner or for such period would be
duplicative or uninformative, the Secretary may by regulations pre-
scribe such other manner or such other period for the publication of
such information as he may determine to be necessary and appropriate
to carry out the purposes of this Act.”

L[(b) The term “administrator” whenever used in this Act, refers

[g) the person or persons designated by the terms of the plan
or the collective bargaining agreement with responsibility for
the ultimate control, disposition, or management of the money
received or contributed ; or

[(2% in the absence of such designation, the person or persons
actually responsible for the control, disposition, or management
of the money received or contributed, irrespective of whether
such control, disposition, or management is exercised directly or
through an agent or trustee designated by such person or persons.

[DESCRIPTION OF THE PLAN

[Skc. 6. (a) Except as provided in section 4, the description of any
employee welfare or pension benefit plan shall be published as required
herein within ninety days of the effective date of this Act or within
ninety days after the establishment of such plan, whichever is later.

L[(b) The description of the plan shall be published, signed, and
sworn to by the person or persons defined as the “administrator” in
section 5, and shall include their names and addresses, their official
positions with respect to the plan, and their relationship, if any, to the
employer or to any employee organizations, and any other offices, posi-
tions, or employment held by them; the name, address, and descrip-
tion of the plan and the type of administration; the schedule of
benefits ; the names, titles, and addresses of any trustee or trustees (if
such persons are different from those persons defined as the “adminis-
trator”) ; whether the plan is mentioned in a collective bargaining
agreement ; copies of the plan or of the bargaining agreement, trust
agreement, contract, or other instrument, if any, under which the plan
was established and is operated; the source of the financing of the
plan and the identity of any organization through which benefits
are provided ; whether the records of the plan are kept on a calendar
year basis, or on a policy or other fiscal year basis, and if on the latter
basis, the date of the end of such policy or fiscal year; the procedures
to be followed in presenting claims for benefits under the plan and
the remedies available under the plan for the redress of claims which
are denied in whole or in part. Amendments to the plan reflecting
changes in the data and information included in the original plan,
other than data and information also required to be included in annual
reports under section 7, shall be included in the description on and after
the effective date of such amendments. Any change in the informa-
tion required by this subsection shall be reported to the Secretary
within sixty days after the change has been effectuated.

[ANNUAL REPORTS

[Skc. 7. (a) The administrator of any employee welfare or pension
benefit plan, a description of which is required to be published under
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section 6, shall also publish an annual report with respect to such plan
“if it covers one hundred or more participants. However, the Secre-
tary, after investigation, may require the administrator of any plan
otherwise covered by the Act to publish such report when necessary
and appropriate to carry out the g)urposes of the Act. Such regort
shall be published as required under section 8, within one hundred
and fifty days after the end of the calendar year (or, if the records
of the plan are kept on a policy or other fiscal year basis, within one
hundred and fifty days after the end of such policy or fiscal year).

L (b) A report under this section shall be signed by the administra-
tor and such report shall include the following :
~ [The amount contributed by each employer ; the amount contributed
by the employees; the amount of benefits paid or otherwise furnished ;
the number of employees covered; a statement of assets specifying
the total amount in each of the following types of assets: cash, Gov-
ernment bonds, non-Government bonds and debentures, common
stocks, preferred stocks, common trust funds, real estate loans and
mortgages, operated real estate, other rea] estate, and other assets; a
detailed statement of the salaries and fees and commissions charged
to the plan, to whom paid, in which amount, and for what purposes.
The Secretary, when he has determined that an investigation is neces-
sary in accordance with section 9(d) of this Act, may require the fil-
ing, of supporting schedules of assets and liabilities.” The informa-
tion required by this section shall be sworn to by the administrator,
or certified to by an independent certified or licensed public account-
ant, based upon a comprehensive audit conducted in accordance with
accepted standards of auditing, but nothing herein shall be construed
to require such an audit of the books or records of any bank, insurance
company, or other institution providing an insurance, investment, or
related function for the plan. If such books or records are subject to
examination by any agency of the Federal Government or the govern-
ment of any State. In the case of reports sworn to, but not certified,
the Secretary, when he determines that it may be necessary to investi-
gate the plan in accordance with section 9(d) of this Act, shall, prior
to investigation by the Department of Labor, require certification of
the report by an mdependent certified or licensed public accountant.

[(c) If the plan is unfunded, the report shall include only the total
benefits paid and the average number of employees eligible for partic-
ipation, during the past five years, broken down by years; and a state-
ment, if applicable, that the only assets from which claims against
the plan may be paid are the general assets of the employer.

[(d) If some or all of the benefits under the plan are provided by an
insurance carrier or service or other organization such report shall
include with respect to such plan (in addition to the information
required by subsection (b)) the following: .

[ (1) The premium rate or subscription charge and the total premium
or subscription charges paid to each such carrier or organization and
the approximate number of persons covered by each class of such
benefits. . .

[(21) The total amount of premiums received, the approximate num-
ber of persons covered by each class of benefits, and the total claims
paid by such carrier or other organization; dividends or retroactive
rate adjustments, commissions, and administrative service or other fees
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or other specific acquisition costs, paid by such carrier or other organi-
zation; any amounts held to provide benefits after retirement; the
remainder of such premiums; and the names and addresses of the
brokers, agents, or other persons to whom commissions or fees were
paid, the amount paid to each, and for what purposes: Provided, That
if any such carrier or other organization does not maintain separate
experience records covering the specific groups it serves, the report
shall include in lieu of the information required by the foregoing
provisions of this paragraph (A) a statement as to the basis of its
premium rate or subscription charge, the total amount of premiums
or subscription charges received from the plan, and a copy of the
financial report of the carrier or other organization and (B), if such
carrier or organization incurs specific costs in connection with the
acquisition or retention of any particular plan or plans, a detailed
statement of such costs. _

[ (e) Details relative to the manner in which any funds held by an
employee welfare benefit plan are held or invested shall be reported
?i )?rtivided under paragraphs (B), (C), and (D) of subsection

1).

[(f) Reports on employee pension benefit plans shall include, in
addition to the applicable information required by the foregoing pro-
visions of this section, the following :

[ (1) If the plan is funded through the medium of a trust, the report
shall include—

[(A) the type and basis of funding, actuarial assumptions used,
the amount of current and past service labilities, and the number
of employees, both retired and nonretired covered by the plan;

[(B) a statement showing the assets of the fund as required by
section 7(b). Such assets shall be valued on the basis regularly
used in valuing investments held in the fund and reported to the
United States g_l*rea,sury Department, or shall be valued at their
aggregate cost or present value, whichever is lower, if such a
statement is not so required to be filed with the United States
Treasury Department;

(C) a detailed list, including information as to cost, present
value, and percentage of total funds of all investments in securi-
ties or properties of the employer or employee organization, or
any other party in interest, Eut the identity of all securities and
the detail of brokerage fees and commissions incidental to the
purchase or sale of such securities need not be revealed if such
securities are listed and traded on an exchange subject to regu-
lation by the Securities and Exchange Commission or securities
in an investment company registered under the Investment Com-
pany Act of 1940, or securities of a public utility holding com-
pany registered under the Public Utility Holding Company Act
of 1935, and the statement of assets contains a statement of the
total investments in common stock, preferred stock, bonds and
debentures, respectively, valued as provided in subparagraph (B).

L(D) a detailed list of all loans made to the employer. employee
organization, or other party in interest, including the terms and
conditions of the loan and the name and address of the borrower:
Provided, That if the plan is funded through thn medium of a
trust invested, in whole or in part, in one or more insurance or
annuity contracts with an insurance carrier, the report shall
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include, as to the portion of the funds so invested, only the infor-
mation required by paragraph (2) below.

[(2) If the plan is funded through the medium of a contract with
an insurance carrier, the report shall include-—

~ L(A) the type and basis of funding, actuarial assumptions used
in determining the payments under the contract, and the number
of employees, both retired and nonretired, covered by the con-
tract; and .

- L[(B) except for benefits completely guaranteed by the carrier,
the amount of current and past service liabilities, based on those
2}s}sunlxptions, and the amount of all reserves accumulated under

e plan.

- [(3) 1f the plan is unfunded, the report shall include the total bene-
fits paid to retired employees for the past five years, broken down by
year.

[(g) If some or all of the benefits under the plan are provided by
an insurance carrier or service or other organization, such carrier or
organization shall certify to the administrator of such plan, within
one hundred and twenty days after the end of each calendar, policy,
or other fiscal year, as the case may be, such reasonable information
determined by the Secretary to be necessary to enable such adminis-
trator to comply with the requirements of this Act.

[ (h) The Secretary shall prescribe by general rule simplified reports
for plans which he finds that by virtue of their size or otherwise a
detailed report would be unduly burdenseme, but the Secretary may
revoke such provisions: for simplified forms for any plan if the pur-
poses of the Act would be served thereby. :

[euBLICATION

[Sec. 8. (a) Publication of the description of the plan and the latest
annual report required under this Act shall be made to the participants
and to the beneficiaries covered by the particular plan as follows:

[ (1) The administrator shall make copies of such description of the
plan. (including all amendments or modifications thereto upon their
effective date) and of the latest annual report available for examina-
tilon by any participant or beneficiary in the principal office of the

an.

[(2) The administrator shall deliver upon written request to such -

participant or beneficiary a copy of the description of the plan (in-
cluding all amendments or modifications thereto upon their effective
date) and an adequate summary of the latest annual report, by mail-
ing such documents to the last known address of the participant or
beneficiary making such request.

[ (b) The administrator of any plan subject to the provisions of this
Act shall file with the Secretary of Labor two copies of the description
of the plan and each annual report thereon. The Secretary of Labor
shall make available for examination in the public document room of
the Department of Labor copies of descriptions of plans and annual
reports filed under this subsection.

[ (c) The Secretary of Labor shall prepare forms for the descriptions
of plans and the annual reports required by the provisions of this Act,
and shall make such forms available to the administrators of such
plans on request.
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[ENFORCEMENT

[Skc. 9. (a) Any person who willfully violates any provision of this
Act shall be fined not more than $1,000 or imprisoned not more than
six months, or both.

[(b) Any administrator 0f a plan who fails or refuses, upon the
written request of a participant or beneficiary covered by such plan,
to make publication to him within thirty days of such request, in
accordance with the provisions of section 8, of a description of the plan
or an annual report containing the information required by sections 6
and 7, may in the court’s discretion become liable to any such partici-
pant or beneficiary making such request in the amount of $50 a day
from the date of such failure or refusal.

L (¢) Action to recover such liability may be maintained in any court
of competent jurisdiction by any participant or beneficiary. The
court in such action may in its discretion, in addition to any judg-
ment awarded to the plaintiff or plaintiffs, allow a reasonable attor-
ney’s fee to be paid by the defendant, and costs of the action.

[ (d) The Secretary may, after first requiring certification in accord-
ance with section 7(b), upon complaint of violation not satisfied by
such certification, or on his own motion, when he continues to have
reasonable cause to believe investigation may disclose violations of this
Act, make such investigations as he deems necessary, and may require
or permit any person to file with him a statement in writing, under
oath or otherwise, as to all the facts and circumstances concerning the
matter to be investigated.

L(e) For the purposes of any investigation provided for in this Act,
the provisions of sections 9 and 10 (relating to the attendance of
witnesses and the production of books, records, and documents) of the
Federal Trade Commission Act of September 16, 1914, as amended
(15 U.S.C. 49, 50), are hereby made applicable to the jurisdiction,
powers, and duties of the Secretary or an%r officers designated by him.

L (f) Whenever it shall appear to the Secretary that any person is
engaged in any violation of the provisions of this Act, he may in his
discretion bring an action in the proper district court of the United
States or United States court of any place subject to the jurisdiction
of the United States, to enjoin such acts or practices, and upon a
proper showing a permanent or temporary injunction or restraining
order shall be granted. :

[(g) The United States district courts and the United States courts
of any place subject to the jurisdiction of the United States shall have
jurisdiction, for cause shown, to restrain violations of this Act.

L (h) Nothing contained in this Act shall be so construed or applied
as to authorize the Secretary to regulate, or interfere in the manage-
ment of, any employee welfare or pension benefit plan, except that
the Secretary may inquire into the existence and amount of invest-
ments, actuarial assumptions, or accounting practices only when it has
been determined that investigation is required in accordance with
section 9(d) of this Act.

L[ (i) The Secretary shall immediately forward to the Attorney Gen-
eral or his representative any information coming to his attention
in the course of the administration of this Act which may warrant
consideration for criminal prosecution under the provisions of this
Act or other Federal law.
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[REPORTS MADE PUBLIC INFORMATION

£c. 10. The contents of the descriptions and regular annual reports
hle!,:dS with the Secretary pursuant to this Act shaltcfn?ae public informa-
tion, and the Secretary, where to do so would protect the interests of
participants or-beneficiaries of a plan, may publish any such informa-
tion and data. The Secretary may use the information and data for
statistical and research purposes, and compile and publish such studies,
analyses, reports, and surveys based thereon as he may deem
appropriate.
[RETENTION OF RECORDS

ISkc. 11. Every person required to file any description or report or to
cerli::ify any infogrgation thgrefor under this Act shall maintain rec-
ords on the matters of which disclosure is required which will provide
in sufficient detail the necessary basic information and data from which
the documents thus required may be verified, explained, or clarified,
and checked for accuracy and completeness, and shall include vouchers,
worksheets, receipts, and applicable resolutions, and shall keep such
records available for examination for a period of not less than five
years after the filing of the documents based on the information which
they contain.

[RELIANGE ON ADMINISTRATIVE INTERPRETATIONS AND FORMS

[Skc. 12. In any action or proceeding based on any act or omission
in alleged violation of this Act, no person shall be subject to any lia-
bility or punishment for or on account of the failure of such person
to (1) comply with any provision of this Act if he pleads and proves
that the act or omission complained of was in good faith, in conform-
ity with, and in reliance on any written interpretation or opinion of
the Secretary, or (2) publish and file any information required by any
provision of this Act if he pleads and proves that he published and
filed such information in good faith, on the description and annual
report forms prepared by the Secretary and in conformity with the
instructions of the Secretary issued under this Act regarding the filing
of such forms. Such a defense, if established, shall be a bar to the
action or proceeding, notwithstanding that (A) after such act or omis-
sion, such interprétation or opinion is modified or rescinded or is deter-
mined by judicial authority to be invalid or of no legal effect, or (B)
after publishing or filing the description and annual reports, such pub-
lication or filing is determined by judicial authority not to be in con-
formity with the requirements of this Act,

[BoxpING

[Skc. 13. (a) Every administrator, officer, and employee of any em-
ployee welfare benefit plan or of any emﬁloyee pension benefit plan sub-
ject to this Act who handles funds or other property of such plan shall

e bonded as herein provided; except that, where such plan is one
under which the only assets from which benefits are paid are the gen-
eral assets of a union or of an employer, the administrator, officers and
employees of such plan shall be exempt from the bonding requirements
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of this section. The amount of such bond shall be fixed at the begin-
ning of each calendar, policy, or other fiscal year, as the case may be
which constitutes the reporting year of such plan. Such amount,
shall be not less than 10 per centum of the amount of funds handled,
determined as herein fprovided, except that any such bond shall be in
at least the amount of $1,000 and no such bond shall be required in an
amount in excess of $500,000: Provided, That the Secretary, after due
notice. and opportunity for hearing to all interested parties, and after
consideration of the record, may prescribe an amount in excess of
$500,000, which in no event shal?7 exceed 10 per centum of the funds
handled. For purposes of fixing the amount of such bond, the amount
of funds handled shall be determined by the funds handled by the
person, group, or class to be covered by such bond and by their prede-
cessor or predecessors, if any, during the preceding reporting year, or
if the plan has no preceding reporting year, the amount of funds to be
handled during the current reporting year by such person, group, or
class, estimated as provided in regulations of the Secretary. Such
bond shall provide protection to the plan against loss by reason of acts
of fraud or dishonesty on the part of such administrator, officer, or
employee, directly or through connivance with others. Any bond
shall have as surety thereon a corporate surety company which is an
acceptable surety on Federal bongs under authority granted by the
Secretary of the Treasury pursuant to the Act of July 30, 1847 (6
U.8.C. 6-13). Any bond shall be in a form or of a type approved by
the Secretary, including individual bonds or schedule or blanket forms
of bonds which cover a group or class.

L(b) It shall be unlawful for any administrator, officer, or employee
to whom subsection (a) applies, to receive, handle, disburse, or other-
wise exercise custody or control of any of the funds or other property
of any employee welfare benefit plan or empolyee pension benefit plan,
without being bonded as required by subsection (a) and it shall be un-
lawful for any administrator, officer, or empolyee of such plan, or any
other person having authority to direct the performance of such func-
tions, to permit such functions, or any of them, to be performed by any
such person, with respect to whom the requirements of subsection (a)
have not been met.

L(c) It shall be unlawful for any person to procure any bond re-
quired by subsection (a) from any surety or other company or through
any agent or broker in whose business operations such plan or any
party In interest in such plan has any significant control or financial
interest, direct or indirect.

[(d) Nothing in any other provision of law shall require any person,
required to be bonded as provided in subsection (a) because he handles
funds or other property of an employee welfare benefit plan or of an
emiloyee pension benefit plan, to be bonded insofar as the handling by
such person of the funds or other property of such plan is concerned.

[(e) The Secretary shall from time to time issue such regulations
as may be necessary to carry out the provisions of this section. When,
in the opinion of the Secretary, the administrator of a plan offers ade-
quate evidence of the financial responsibility of the plan, or that other
bonding arrangements would provide adequate protection of the bene-
ficiaries and participants, he may exempt such plan from the require-
ments of this section.
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[apvisory coUNCIL

[Sec. 14. (a) There is hereby established an Advisory Council on

Employee Welfare and Pension Benefit Plans (hereinafter referred to
as the Council) which shall consist of thirteen members to be ap-
pointed in the following manner: One from the insurance field, one
~from the corporate trust field, two from management, four from labor,
and two from other interested groups, all appointed by the Secretary
from among persons recommended by organizations in the respective
groups; and three representatives of the general public appointed by
the Secretary, ;

L (b) It shall be the duty of the Couneil to advise the Secretary with
respect to the carrying out of his functions under this Act, and to sub-
mit to the Secretary recommendations with respect thereto. The
Council shall meet at least twice each year and at such other times as
the Secretary requests. At the beginning of each regular session of
the Congress, the Secretary shall transmit to the Senate and House
of Representatives each recommendation which he has received from
the Council during the preceding calendar year and a report covering
his activities under the Act for such preceding calendar year, including
full information as to the number of plans and their size, the results of
any studies he may have made of such plans and the Act’s operation
and such other information and data as he may deem desirable in con-
nection with employee welfare and pension benefit plans.

[ (c) The Secretary shall furnish to the Council an executive secre-
tary and such secretarial, clerical, and other services as are deemed
necessary to the conduct of its business. The Secretary may call upon
other agencies of the Government for statistical data, reports, and
other information which will assist the Council in the performance of
its duties. .

[(d) Appointed members of the Council shall be paid compensation
at the rate of $50 per diem when engaged in the work of the Council,
including travel time, and shall be allowed travel expenses and per
diem in %ieu of subsistence as authorized by law (5 U.S.C. 73b-2) for
persons in the Government service employed intermittently and receiv-
ing compensation on 8 per diem, when actually employed, basis.

[(e) (1) Any member of the Council is hereby exempted, with re-
spect to such appointment, from the operation of sections 281, 283,
and 1914 of title 18 of the United States Code, and section 190 of the
Revised Statutes (5 U.S.C. 99), except as otherwise specified in para-
graph (2) of this subsection. i

L(2) The exemption granted by paragraph (1) of this subsection
shall not extend— ,

[(A) to the receipt or payment of salary in connection with the

appointee’s Government service from any source other than the

private employer of the appointee at the time of his appointment,
or :

[(B) during the period of such appointment, to the prosecution
or participation in the prosecution, by any person so appointed, of
any claim against the Government involving any matter with
which such person, during such period, is or was directly con-
nected by reason of such appointment.

B N
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[ADMINISTRATION

[Skc. 15. (a) The provisions of the Administrative Procedure Act
shall be applicable to this Act.

(b) No employee of the Department of Labor shall administer or
enforce this Act with respect to any employee organization of which
he is a member or employer organization in which he has an interest.

[(c) No more than 260 employees shall be employed by the Depart-
ment of Labor to administer or enforce this Act for the first two years
after the enactment of the Welfare and Pension Plans Disclosure Act
Amendments of 1962.

L(d) Not more than two million two hundred thousand dollars per
year is authorized to be appropriated for the administration and en-
forcement of this Act, for the first two years after the enactment of
the Welfare and Pension Plans Disclosure Act Amendments of 1962.

[EFFECT OF OTHER LAWS

[Skc. 16. (a) In the case of an employee welfare or pension benefit
plan providing benefits to employees employed in two or more States,
no person shall be required by reason of any law of any such State
to file with any State agency (other than an agency of the State in
which such plan has its principal office) any information included
within a description of the plan or an annual report published and
filed pursuant to the provisions of this Act if copies of such description
of the plan and of such annual report are filed with the State agency,
and if copies of such portion of the description of the plan and annual
report, as may be required by the State agency, are distributed to par-
ticipants and beneficiaries in accordance with the requirements of such
State law with respect to scope of distribution. Nothing contained in
this subsection shall be construed to prevent any State from obtain-
ing such additional information relating to any such plan as it may
desire, or from otherwise regulating such plan.

[ (b) The provisions of this Act, except subsection (a) of this section
and section 13, and any action taken thereunder, shall not be held
to exempt or relieve any person from any liability, duty, penalty, or
punishment provided by any present or future law of the United
States or of any State affecting the operation or administration of
employee welfare or pension benefit plans, or in any manner to author-
1ze the operation or administration of any such plan contrary to any
such law.

[SEPARABILITY OF PROVISIONS

[Skc. 17. If any provision of this Act or the application of such
provision, to any person or circumstance is held invalid, the remainder
of this Act and the application of such provision to other persons or
circumstances shall not be affected. :

[EFFECTIVE DATE

19[8;0. 18. The provisions of this Act shall become effective January 1,
59.
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SUPPLEMENTAL VIEWS

First, we are satisfied that, after extended hearings and serious dis-
cugsion, the committee bill generally is a good bill.

However, our deliberations have not led to full or complete agree-
ment on the question of the necessity, economic desirability, cost or
legal correctness of plan termination insurance. Initially, provision for
this type of insurance was made in a separate bill (H.R. 462) because,
without additional information, agreement on this provision (Title
1\8 was not possible.

ur primary consideration in writing pension reform legislation
has been to help assure that workers now covered by pension plans
get their expected benefits. At the same time, we have been careful
not to inhibit benefit improvements for these covered workers and not
to retard the expansion of the pension system in such a way as to deny
retirement benefits to workers not now covered.

Accordingly, we reasoned that, by requiring stringent vesting and
funding standards, the need for insurance could be realisticaliy ne-
gated. Further, inasmuch as it was recognized by the Members of the
Committee that legislation could not eliminate all plan terminations,
we agreed that the possible losses due to any termination would be
mitigated to considerable extent by including provisions in the bill:

(@) to prevent dilution of benefit security in business acquisi-
tion and merger situations; ‘

(&) to provide for partial plan terminations with the approval
of the Secretary of Labor; '

(e) to provide fund distribution priorities on termination so
there will be a more equitable distribution of all assets;

(d) to prevent “raiding” of assets by participants who leave the

lan,

The Committee provision to impose a premium to insure the benefit
already being funded on a sound actuarial basis creates an employer
liability for the benefit if not funded, and thus radically changes the
basic legal structure of all plans. It also increases the cost of funding
by the amount of the premium rate, which at this time is not suscepti-
bie of determination, but is only estimated.

Because the determination of insufficient funding would in substan-
tial part stem from market value losses of plan assets, the Committee
bill 18, in effect, insuring against Auctuations in the market. We know
of no counterpart obligation in business compelling such insurance.

Additionally, we do not believe it possible to provide such a guar-
tee without ultimate reliance on the Federal treasury.

Finally, Title IV raises a serious constitutional question as to
whether by legislation we can change the contract of the employer
from a promise to make certain contributions to a fund to a promise to
pay the pension supported by a pledge of the employer’s assets.

Title IV would require that an employer reimburse the insurance
fund for 100% of any amounts paid out by the fund, up to an amount
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equal to 50% net worth of the employer. Accordingly, on passage
- of the Committee bill, an employer would be obligated to carry that
liability in his balance sheet. This contingent liability would be such
- as to make the financial structure of any business appear unsound.
~ Such liability would inevitably discourage additional employers from
- beginning new pension plans and existing plans from increasing bene-
fits and thereby increasing the employer’s liability. o
In summary, other provisions of the Committee bill impose mini-
mum eligibility and vesting, require adequate funding, and prevent
other events which could dilute benefit security. We believe these addi-
tional standards should be effectuated and the need for insurance
re-assessed. Pending such re-assessment, Title IV should be deleted.
V Avserr H. Quie.
Joux M., ASHBROOK,
Joux N. ERLENBORN,
Epwin D. EsHLEMAN.
Orvar HaxseN,

ADDITIONAL VIEWS

As indicated by my vote to report H.R. 2 out of Committee, I favor
legislation to provide reasonable pension protection for the 35 million
people enrolled in private pension plans. However, I believe employees
covered by State and local government retirement plans are entitled
to similar protection, and I fail to understand the Committee’s un-
willingness to provide them that protection.

To the Committee’s credit, it was agreed that public retirement
plans should meet the bill’s fiduciary standards and requirements for
disclosure of information to participants. Minimum vesting and fund-
ing standards were rejected, however—the former in the assumption
that most public plans provide adequate vesting, and the latter on the
grounds that State and local governments and their taxing authority
will be with us forever.,

Public plans, for the most part, are known to be generous so far as
vesting is concerned. Unfortunately, statistics are not available to sup-
port this assumption. Notwithstanding this lack of data, my point is
that no public employee should be denied the minimum vesting rights
the Commiittee bill asserts every private employee deserves.

The Committee bill provides for a study of these plans. Yet I am
constained to point out that the original version of H.R. 2 would have
covered these plans and that, in the course of our hearings on pension
reform, we did invite interested parties to testify. Only a few accepted
the invitation, but those representatives of public employee organiza-
tions, legislators, and actuaries who did submit testimony on this
aspect endorsed the blanketing of public employees under Federal
pension legislation. In spite of this support for inclusion, and with no
apparent justification, the provision was dropped.

Presumably, the study recommended in the bill will reveal the
funding status of various State and local plans. I submit that public
plans are as notorious for their pay-as-you-go, or worse, funding
schemes as they are for their comparative generosity in vesting.

Proof of concern by the participants themselves can be found in the
courts. Public employees in Philadelphia, for example, have filed suit
to compel adequate funding of a $36 million liability. In Detroit, a
similar suit involves an $18.2 million liability; and, in my own State,
the Tllinois Education Association successfully conducted legal action
to bring about sounder financing of a $1.7 billion unfunded past serv-
ice liability together with current liabilities for new benefits.

The seeming perpetual life of the States and their political subdivi-
sions gives us a false confidence, as these court cases attest. Acceptance
of the premise that these governments will not go out of business as an
argument against funding only postpones the inevitable.

At Thomas Bleakney, a respected actuary and author of Retirement
Systems for Public Employees, points out, “The basic argument for
funding with respect to public systems, in my opinion, is honesty in
government—the cost of any governmental service should be known
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(and paid for) when the service is provided, and not ignored to be
paid for at some future date.”

Absent funding, which permits taxpayers to know the effect of new
benefits on the government’s budget, there is a decided tendency on the
part of elected officials to increase benefits substantially and to leave
the day of reckoning to their successors. Compounding the problem is
the fact that these elected officials are frequently beneficiaries of these
plans and so are in the position of negotiating from both sides of the
bargaining table.

Not inconceivably, when the already burdened taxpayer is awakened
to the true scope of this obligation, objection by court challenges could
leave the security of the expected benefits in doubt, if not non-existent.

Court challenges, and the possible loss of benefits, could emanate
as well from the premise that an unfunded public retirement plan
amounts to deficit financing. Unlike the Federal Government, States
are generally prohibited from operating with a deficit and from bor-
rowing to balance the budget. By deferring until another day pension
promises made today, a debt is undeniably created.

In some cases, the sudden imposition of a minimal funding require-
ment on public plans such as that recommended in H.R. 2 for the pri-
vate sector could create a considerable burden for taxpayers. I do not
suggest that identical rules apply to the public sector; but a separate,
graded funding formula would mitigate this possibility.

In short, the Committee missed the opportunity in H.R. 2 to foster
honesty in government and to give public employees the comprehensive
protections and guarantees we deem vital to private employees. To do
so is a mistake at the expense of taxpayers and State and local em-
ployees. ' .

Joran N. ERLENBORN,
Member of Congress.

INDIVIDUAL VIEWS

H.R 2 addresses itself to the fundamental concern of pension re-
form and insofar as the provisions extend, I am in general support of
the action taken by the full Committee in reporting out this
legislation.

However, I believe there are a number of areas which must be more
carefully thought out in the days ahead if this Congress is to truly
guarantee the rights of the American worker to a retirement free from
financial worry.

In the area of reinsurance, the provisions in H.R. 2 would insure
pension benefits in the event of program failure., If we are to truly
have a “Retirement Bill of Rights” then we must recognize the inherent
interdependence of the reinsurance program, the vesting and other
provisions of any proposed legislation. To delete reinsurance would
be toﬁcreate a faulty and untested mechanism of guaranteeing pension
benefits.

Earlier this session, I introduced H.R. 9999, the Omibus Pension
Security Act. While several provisions of H.R. 9999, including rein-
surance, are included in H.R. 2, there are significant factors that must
be considered by the House if we are to truly have effective pension
reform legislation. ,

First, it is fundamental to provide the American worker not only
with the capability, but the right to appeal through the Secretary
into the Courts any time he feels his rights have been violated. Al-
though H.R. 2 and H.R. 4200 recently passed by the Senate does pro-
vide for administrative review, the Secretary should be empowered
to “go to bat” for a plan participant. Accordingly, Congress and the
Ways and Means Committee should consider Section 512 of H.R. 9999
which clearly defines the providing of legal assistance to plan
participants.

Second, it is essential that to avoid administrative confusion that
we centralize the responsibility for carrying out any pension reform
legislation enacted in one agency. H.R. 9999 establishes a Pension
Security Administration which would oversee the operation of every
aspect of pension reform including vesting, funding, reporting and
reinsurance. Whether or not responsibility is eventually lodged in the
Department of Labor or the Department of the Treasury, administra-
tive responsibility should be reserved for one agency, so that the work-
ifng American will have to deal with one agency, not two, or three, or

our.

‘"Third, even given the above reform areas substantial procedural
problems will remain to be worked out in the years ahead. Even with
the passage of H.R. 2 and companion legislation from the House Ways
and Means Committee no clear mechanism currently exists through
which sufficient data and information can be channeled to the Con-
gress to enable us to insure an effective and functional program. H.R.
9999 establishes a Bureau of Pension Statistics designed to keep care-
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ful tabs on the problems we encounter down the road after passage of
a pension reform law. This is a full-time job and must be done sep-
arate of any operating agency. Accordingly, Congress should move to
include such a Bureau in any legislation considered.

Fourth, the issue of “portability” should be considered. While it
should be recognized that any attempt to make vested funds portable
from one plan to another is impracticable and administratively un-
feasible, it is pessible, and indeed, imperative, that we provide for
a system through which an individual may acerue vested funds from
several plans throughout his work life-time. It is therefore imperative
that Congress carefully consider a means to expedite portability in this
matter.

In sum, these are some of the areas which should be addressed in
addition to the provisions of H.R. 2. Hopefully, Congress will move
to enact legislation including these concepts before the end of the

session.
Marvin L. EscH,
o Member of Congress.
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