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Calendar No. 119 
93o CoNGREss 

1st Se88ion } SENATE { Rm>ollT 
No. 93-127 

RETIREMENT INCOME SECURITY FOR EMPLOYEES 
ACT OF 1973 

APRIL 18, 1973.-0rdered to be printed 

Mr. WILLIAMs, from the Committee on Labor and Public Welfare, 
' submitted the following 

REPORT 
[To accompany S. 4] 

The Committee on Labor and Public Welfare, to which was referred 
the bill (S. 4) to strengthen and improve the protections and interests 
of participants and beneficiaries of employee pension and welfare. 
benefit plans, having considered the same, reports favorably thereon 
with au amendment and recommends that the bill as amended do pass. 

I. Synopsis 

The provisions of S. 4 are addressed to the issue of whether American 
working men and women shall receive private pension plan benefits 
which they have been led to believe would be theirs upon retire­
ment from working lives. It responds by mandating protective 
measures, and prescribing minimum standards for promised benefits. 

The purpose of S. 4 is to prescribe legislative remedies for the 
various deficiencies · existing in the private pemion plan systems 
which have been determined by the Senate Subcommittee's compre­
hensive study of such plans. This legislation would authorize the estab­
lishment within the Department of Labor of an Office of Pension and 
Welfare Plan Administration which would implement specified and 
required standards of vesting, funding, reinsurance, disclosure and 
fiduciary standards, and a voluntary program of portability of vested 
pension credits. That office would also be charged with enforcement 
of the provisions of the Act. 

The Act imposes minimum vesting requirements in pension plans, 
whereby employees, after eight years of service, will be entitled to a 
vested nonforfeitable right to 30% of;;t~hir ued pension benefits, 
and, thereafter, each year will acquire an. it\ p% to such right 
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until, at the end of 15 years' service, theJ:' will be entitled to 100% 
vested benefits. Where plans are determmed by the Secretary of 
Labor to contain vesting formulas which provide a de~ee of vesting 
protection as equitable as the vesting schedule in the bill, compliance 
with the statutory vesting schedule may be waived by the Secretary. 
Pension plan participants would be vested in the accrued pension 
benefits attributable to service with their employer performed both 
before and after the effective date of the Act. 
Und~r specified circumstR!lces1 where the vesting requirements 

would mcrease costs or contnbut10ns to an extent that "substantial 
~conomic injury" would result to the employer and to the participantr' 
mterests, the Secretary may defer compliance with the vesting provi­
sions for a period not to exceed five years. 

The Act establishes minimum funding requirements for pension 
plans to assure that all unfunded pension liabilities of the plan will 
be funded over a 30-year period. However, the Secretary of Labor 
is authorized to pennit variances from such funding requirements to 

. plans which qualify under appropriate conditions. 
It establishes a voluntary program for portability of pension credits 

through a central fund, whereby employees of participating employ­
ers may transfer vested credits from one employer to another upon 
change of employment. 

A plan termination insurance program is established to guarantee 
that vested pension credits of employees will be paid upon termina­
tion of a pension plan when there are not sufficient assets to pay the 
workers' vested benefits. It insures benefits already earned and vested 
under the terms of the pension plan, prior to the date of ena,ctment. 

The bill wescribes new and strin~ent rules of conduct required 
for trustees and fiduciaries administermg employee benefit funds, and 
prohibits conflicts of interest and various specific parctices to prevent 
actual or potential misuse of such funds. 

It requires additional and comprehensive disclosure of vital data 
in reports to be filed with the Federal Government, and understand­
able explanations to workers of their rights and obligations under their 
pension plans. · 

The bill makes it unlawful for any person to discharge, suspend, 
expel, fine, discipline or discriminate against participants in order to 
interfere with their rights under the plan or the Act or for the purpose 
of preventing the attainment of their rights under the plan or the Act. 
It is made a criminal offense to use fraud, force or violence, or threats 
thereof, in this connection. 

Finally, it establishes federal jurisdiction and adequate remedies 
to both the Government and individual worker for judicial and ad­
ministrative enforcement of the bill's provisions, including recovery of 
pension benefits due. 

II. Background 

HISTORY OF PENSION PLAN REGULATION 

~he growth of the private pension industry in the United States, 
which began before the turn of tle century, had been gradual until the 
years preceding World War II. By 1925, there were about 400 private 
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pe~sion plans in operation. However, as time progressed and American 
attitudes and behef~ regarding retirement security changed, as are­
sult. of the pepress10n, and the. subsequent passage in 1935 of the 
SoCial ~ecunty Act and the ~allroad Retirement Act, a steady in­
crease m the ~rowth of t~e pnvate p~nsion plan system began. The 
wage.freezes, Imposed durmg. World War II and the Korean conflict, 
contnb?ted to the acceleratiOn of this !P'owth. Increases in fringe 
and retrremel!t benefits d~~g the~e crucial periods became a means 
o.f compensatmg workers m heu of mcreased wages, thus making pen­
swn benefits a form of deferred wages. 
. In 1947, stemming from a suit filed ;\ith the National Labor Rela­

tions Board, the ~ .S. District Co~.!ft. decided that pensions were a 
form of remuneratiOn for labor Wlthm the terms of the National 
Labor Relations A?t (1935) and, acco~dingly, they were recognized 
as ~andatory subJects of the collective bargaining process. This 
dee1s10n was upheld by the Seven.th Circuit Court of Appeals in 1948 
and .Paved the way for the rapid growth of collectively-bargained 
pension plans and the expansion of pension benefits to union members. 
(lnlflnd Steel Company v. NLRB, 170 F. 2d 247 (7th Cir. 1948) cert. 
demed, 336 U.S. 960 (1949).) ' 

In 194q, an !'lstimated four million employees were covered bX J>ri­
yate pensions; m 1 ~~0, the figure had more than doubled to 9.8 million; 
m 1960, over 21 million employees were covered· and in 1973 approxi­
mate.ly 30 ~illion workers I?articipated. Curren'tly, about o~e-half of 
our .~dustnal wo~k force ~ the United . States are members and 
partiCif?a~ts of private .pens10n plans. It is projected that by 1980, 
42.3 mtlhon workers Will be covered by private pension plans. The 
growth of th~ assets o~ed or controlled by pension funds has closely 
paralleled this expansive growth. Total estimated assets of .Pension 
plans haye acce!erated from $2.~ billion in 1940 to $150 billion m 1973 · 
and t~;re mc.:reasmg at a rate pr?Jected to exceed $250 billion by 1980. 

This rapid wth has constituted the basis for le¢.slative efforts by 
~o~h t_he.fed an~ various s~ate governments to gam some regulatory 
JUnsdwtwn over I?nvate pension plans. to assure effective and equitable 
performance. Vanous aspects of pens10n plans have been affected to 
some deg:t;ee by. most of the. major labor legislation of the twentieth 
century, mcludmg the Natwnal Labor Relations Act (1935) the 
Labor-¥anageme?-t Relations Act (1947), and the Labor-Manage~ent 
Reportmg and Disclosure Act (1959). However, not until 1958, with • 
th~ ent~;ctment of the Yif elfare and Pension Plans Disclosure Act, was 
legts]ation effected whi~h was specifically designed to exercise regula­
tory controls ove~ pension and welfare funds. Based upon disclosure of 
malfeasance .an? Improper activities by pension administrators, trust­
ees, or fiducmnes, the Act w!ls amended in 1962 to designate certain 
a~ts of conduct as fed!3ral cnmes when they occurred in connection 
Wit~ welfare and pe?-Sion plans. The amendments also conferred in­
vesti~atory and vanous regulatory powers upon the Secretary over 
pens10n and w~lfare funds. In the decade since the amendments were 
enacted, expe!lence h~s shown that, despite intermittent enforcement 
of t~e reportmg requrrements and the criminal provisions, the pro­
tectiOn a?comi?lished by statute has not been sufficient to accomplish 
CongressiOnal mtent. 
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THE EXISTING LAW 

The growth and development of the private pension system in the 
past two decades has been substantial. Yet, regulation of the private 
system's scope and operation has been minimal and its effectiVeness 
a matter of debate. The assets of private plans, estimated to be in 
excess of $150 billion, constitute the only large private accumulation 
of fun~s which have escaped the imprimatur of effective federal 
regulation. 

4-t the federal level, there are essentially three federal statuteM 
~h1eh, although accomplishing different purposes and vested within 
dtfferent federal departments for enforcement are all compatible in 
their re~latory responsibilities. These are th~ Welfare and Pension 
Plans DISclosure Act (29 U.S.C. Sec. 301 et. seq.), the Labor-Manage­
ment Relations Act (29 U.S.C. Sec. 141, et. seq.) and the Internal 
Revenue Code (I.R.C. of 1954, Sees. 401-404, 501-503). 

A complete description of the federal regulation affecting the ad­
ministratiOn of private plans can be found in Interim Report of 
The Private Welfare and Pension Plan Study, 1971, Senate Report 
No. 92-634 of the 92d Congress, 2d Session. 

After a comprehensive investigation of abuses in the administration 
and investment of private fund assets, Congress adopted the Welfare 
and Pension Plan Disclosure Act in l 958. The policy underlying enact­
ment of this Act was purportedly to protect the insterest of welfare and 
pension plan participants and beneficiaries through disclosure of in­
formation with respect to such plans. The essential requirement of the 
Act was that the!lan administrator compile, file with the Secretary 
of Labor, and-sen to participants and therr beneficiaries upon written 
request, a description and annual report of the plan. It was expected 
that the knowledge thus disseminated would enable participants to 
police their plans. The Act was amended in 1962 to make theft, embez­
zlement, bribery, and kickbacks federal crimes if they occur in connec­
tion with welfare and pension plans. The 1962 amendments also con­
ferred limited investigatory and regulatory powers upon the Secre­
tar_y of Labor, and required bonding of plan officials. 

Experience in the decade since the passage of the above amend­
ments has demonstrated the inadequacy of the Welfare and Pension 
Plans Disclosure Act in regulating the private pension system for the 
purpose of protecting rights and benefits due to workers. It is weak in 
Its li.J;nited disclosure requi:ements and wholly lacking in substantive 
fidumary standardE'. Its chwf procedural weakness can be found in its 
reliance upon the initiative of the individual employee to police the 
management of his plan. 

The Labor-Management Relatione Act, Sec. 302, provides the 
fundamental guidelines for the establishment and operation of pension 
funds administered jointly by an employer and a union. The Act is 
not. intended to establish nor does it provide standards. for the preser­
vatiop. of vested benefits, funding adequacy, security of investment, or 
fiduCiary conduct. 

Tax deduction benefits accruin~ to employers are prescribed by the 
Internal Revenue Code under which the employer is granted a deduc­
tion within certain limits for contributions made to a qualified plan, 
and the investment earnings on such plans are made tax-exempt. To 
attain "qualified status" under the Code, the plan must be (1) for the 
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~xclusive benefit o! the participants;.(~) for the purpose of distribut­
mg the corpus or J?<?ome t? tlie participants; (3) established in such 
a manner ~o Il!ake It rmposstbl~ fo~ .t~e employer to use or divert funds 
before satisfymg the plan's habihttes; and (4) not discriminate in 
favor of officers, stockholders, or highly-compensated or supervisory 
employees. 

The In~ernal Reye.nue Code provi~es oJ?ly li~ted safeguards for 
th~ secunty o! antictpate~ benefit nghts m pnvate plans since its 
PrtiD:ary functio~ ar!'l deSlgned to produce revenue and to prevent 
~va~wn of tax obligatiOns. The essence of enforcement under the Code 
hes 1.n the power of the Internal Revenue Service to grant or disallow 
quahfied status to a pension plan, thus determining the availability 
o~ s_tatutory tax advantages. ?'!IE} Internal Revenue Service juris­
dictwn and enforcement capabilities are solely to allow various tax 
advantag:es to accrue .to employers who establish and maintain pension 
plans which can quahfy for such tax benefit privileges. 

In the absence of adequate federal regulation the participant is left 
to rely on the traditional equitable remedies ~f the common law of 
trusts. A few states, in_cludi.ng New Y <?rk, W ~¥-ngton, Wisconsin, 
Massachusetts, ~d 9alifol!lla have. co~fied extstmg trust principles 
and enacted legtslat10n whtch reqmres m many instances a greater 
degree of disclosure than required by federal statute. 

';l'he. fac~ that. s_tatutory rules. ~xist says little as to their efficacy in 
adJustmg meqmties that are vtstted upon plan participants as evi­
denced by ~h~ hearings bef?re this Committee. In almost ~very in­
stance, partiCipants lose thetr benefits not because of some violation 
of federallf!-w, but rather ~ecause of the manner in which the plan is 
exec';lted wtth respect to Its contractual requirements of vesting or 
fundmg. Courts strictly interpret the plan indenture and are reluctant 
to apply ct;mcepts of equitable relief or to disregard technical docu­
ment wordmg. Thus, under present law, accumulated pension credits 
can be lost even when separated employes are within a few months or 
even days, of qualifying for retirement. ' 

The .proposeq bill would, ~herefore, establish minimum standards 
of vestmg, ~11;ndmg, and fiduciBf'Y conduct and also provide for volun­
tary po~tablltty of earned penswn credits and a system of compulsory 
benefit msurance to protect the security of pension rights. · 

As suggested by the President's Cabinet Committee Report of 
1965: "As. a mattet: of eq.uity and fair treatment an employee covered 
by a p~nsion p~an Is entttlE}d, after a reasonable period of service, to 
p~otect10n of his,!uture rettrement benefit against any termination of 
his employment. Conce!ll for loss of benefits by workers after long 
years of labor through circumstances beyond their control was simi­
larly e~ressed by President Richard M. Nixon on December 8, 1971, 
whel!-, m a message to the Congress he said, "When a pension plan is 
termmated, an. loyee participating in it can lose all or a part of 
the benefits whiCh e has long been relying on, even if his plan is fully 
vested . . . even one worker whose retirement security is destroyed 
by the termination of a plan is one too many." 

PRioR LEGISLATIVE AcTION 

Prior inquiries and studies by the Senate into the administration 
and operations of the private pension plan system in the United States 
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were made by the Subcommittee on Welfare and Pension Funds, 
Committee on Labor and Public Welfare under authority of Senate 
Resolution 225, 83d Congress, and Senate Resolution 30, as extended 
by Senate Resolutions 200 and 232 of the 84th Congress. That com­
prehensive investigation, which concluded with a final report to the 
Senate on April 16, 1956, had been primarily directed to determine 
whether federal legislation was necessary to protect the financial in­
terests of participants in welfare and pension plans. The study also 
involved an appraisal of the functions exercised by federal agencies 
over private pensions, as well as the adequacy of state controls. It 
concluded with various findings and recommendations to the Senate, 
and, more specifically, calling for enactment of federal legislation to 
compel registration, disclosure and periodic reporting of welfare and 
pension plans in the United States. The Subcommittee intended that 
Con~ess provide for greater legislative protection for beneficiaries of 
pensJon plans through detailed public disclosure of the administration 
and operation of private pension plans. 

Subsequently, the Subcommittee on Welfare and Pension Plans in 
the 85th Congress, 1st Session, conducted public hearings on legislative 
proposals. These measures proposed to establish the federal regulatory 
controls contemplated by the prior Subcommittee findings and recom­
mendations. The records of these prior hearings and reports made by 
the Senate have been given meticulous and concerned analysis by this 
Subcommittee, and have furnished immeasurable and invaluable 
assistance in the inquiry which led to S. 4. 

The prior investigations by the Senate culminated with the enact­
ment of the Welfare and Pension Plans Disclosure Act on August 28, 
1958. Its maiD. objective was to require welfare and pension benefit 
plans covering more than 25 employees to file a description of the plan 
and pertinent financial reports with the Department of Labor, and 
to furnish participants and beneficiaries, upon request, with a descrip­
tion of the terms of the pension plan and summary of financial data 
pertaining to the plan. On June 18, 1962, amendments became effective 
that furnished the Secretary of Labor with enforcement authority and 
the power to require bonding of plan personnel who handle plan funds 
or assets. Various criminal penalties were added to the Act to apply 
to embezzlement, bribery, and other criminal actions which threaten 
the security of the funds of private pension :plans. 

During the 89th Congress, the Senate Special Committee on Investi:.. 
gations, the Senate Finance Committee, and the Joint Economic Com­
mittee each held investigatory hearings on the subject of pension and 
welfare plans. The Senate Special Committee on Aging took up the 
subject m the 90th Congress, as p11,rt of a comprehensive study on 
Developments in Aging, and the House Subcommittee on Labor of 
the Education and Labor Committee held extensive hearings in the 
91st and 92nd Congresses. During the 90th Congress, 2nd Session, 
the Senate Labor Subcommittee held further hearings on four bills 
which proposed additional amendments to the Welfare and Pension 
Plans Disclosure Act, and various other reforms of the welfare and 
private pension plan system. None of this legislation was enacted. 

During the 92nd Con&Tess the Senate Labor Subcommittee under 
the mandate of successive Senate resolutions conducted sweeping 

7 

inquiries in~o the I?rivate pensi.on system. These inquiries are described 
more fully m SectiOn IV of this Report infra. 

~n the ~3rd Congress the Senate Labor Subcommittee held legis­
lative hearmgs on S. 4 on F~brpary 15 and 16, 1973 and both the House 
General Labor Subcomnnttee and the House Ways and Means 
C<?mmit~ee conducted hearings in February and March of 1973 on 
~his ~UbJect. The House General Labor Subcommittee has issued two 
mtenm reports covering its activities to date. 

ExECUTIVE BRANCH AcTIVITY 

The Executive branch expressed interest in the private pension 
plf!-ns system ~hen, in l\1arch,1962, President John F. Kennedy ap­
pon!-ted a _Ca~met Comnnttee on Corporate Pension Funds to conduct 
an I~vestigatwn of and assessmel!-t of la":s which govern private 
~enswn and other . employee !etirement mcome programs. Addi­
ti<?n!l'lly, _the Comnnttee wa~ directed to review legislation and ad­
nnn!strative procedures applicable to :pension plans. It reported its 
fin~mgs on January 15, 1965, to President Lyndon B. Johnson on 
var10u.s aspe~ts and areas of priv~te pensions which it believed required 
remedial actwn. The Presidential Committee concluded that· 

t~ere were no effectiye prescribed government standards gov­
ernmg.welfare 9;n_d pensiOn plans; 
ves~mg proVIsions were generally severe and restrictive or 

noneXIstent; · · ' 
lack of~ adequately compreheii~ive fed~ral funding requirement 

plans termmated prematurely, With no msurance to provide for 
payment of accrued benefits to workers· and 

ell!-ployees.could be immobilized by l~ck of portability of earned 
pensiOn credits. 

J'he Presi~ent's Committe~ !Jndings in effect revealed that defective 
pnvate pensiOn plans w~re fmling to provide the elderly with adequate 
mcome to meet economic needs when their productivity had ended. 

In 11; report to delegates attending the 1971 White House Conference 
~m Ag~!lg, called ~y President Richard Nixon, the need for strengthen­
mg _pnvate pen~Ion plans was emphasized. The Employment and 
Retrrement Sectwn of that Co¢erence. r!lported that: "Legislation 
mus~ be enacted as ~<?on as possi~le requmng earl:y vesting, adequate 
fundmg and por.tability of pensiOns and to proVIde for Federal in­
suranc~ ?f pe?swns." . Th_ey further state, "A National Pension 
Comnnss101,1 With a Governmg B.oard of management, labor and public 
repr_esentatives should b~ established to encourage the expansion and 
th~ rmprovement o~ pensiOn plans with particular reference to: flexible 
retrr~ment ages, liberal (early) vesting and portability adequate 
fundmg, mor~ general coverage, and job redesign." ' 

Moreover, m. a report of a Spe_cial Task Force to the Secretary of 
Health, EducatiOn and Welfare, Issued December 1972 and entitled 
"W k . A . " 't 1 d ' . ?r m menca I was cone u ed that: "earlier vesting and port-
ability would clearly reduce inequities in the existing private pension 
plans, and enh~nce the worke:r:'s ability to change occupations-to be 
freed from. the Job. that keeps him only because it holds out the promise 
of economic secunty". 
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III. Major Issues 

Although the need for legislative reform has been and continues to 
be widely acknowledged among all persons and sectors affected, gov­
ernmental supervision of mandated and essential improvements has 
been resisted due to the belief that such legislation might impede :plan 
growth. However, as the Committee has progressed in its inquiries 
and made public disclosures of its analysis and findings, it has been 
discerned that some resistance has become dissipated and various 
opponents have now acknowledged that such reforms will not deter 
the establishment or the improvement of pension plans. 

The principal issues affecting the vital and basic needs for legis­
lative reform involve consideration of the essential elements of 
pensions: 
a. Vesting 

One of the major private pension plan considerations centers 
around the concept of vesting. Vesting refers to the nonforfeitable 
right or interest which an employee participant acquires in the pen­
sion fund. The benefit credits may vest in the employee immediately, 
although in most cases participants do not become eligible for vesting 
of benefits until a stipulated age or period of service, or a combination 
of both, is attained. 

Upon compliance with the basic requirements of age or service, 
many plans Will grant their participants vested rights to those benefits 
earned to that time. However, should employment terminate prior to 
such time, the employee will recieve no benefits. Some pension plans, 
however, specify "graded" vesting formulas, whereby only a defined 
percentage of the accrued benefits earned will vest upon fulfillment of 
minimum requirements, and such percentage may increase periodi­
cally, as the employee continues in his employment and completes 
additional service. 

Despite the recognized and acknowledged need for pension plans to 
provide for vesting of earned benefits, if pension promises are to be 
meaningful to workers, there is need for federal statutory require­
ments which will compel an employer to grant such vesting benefits. 
The difficulties and liardships resulting from nonexistent or inade-
3uate plan provisions for vesting of benefits have been vividly estab­
lished by the Subcommittee's studies and hearings. 

It is noteworthy that in 1965, the President's Commission on Public 
Policy and Private Pensions, while acknowledging that there had 
been some improvement in private plans by increased adoption of 
vesting provisiOns, nonetheless found and recommended legislation 
to make minimum vesting provisions mandatory. That Commission 
concluded that " ... the degree of retirement protection in private 
pension plans varies widely and in many cases remains quite inade­
quate." (President's Committee on Corporate Pension Funds and 
Other Private Retirement and Welfare Programs,. Public Policy and 
Private Pension Programs: A Report to the President on Private Em­
ployee Retirement Plans, January, 1965, p. 39). 

The vesting concept recommended by the Cabinet Committee sug­
gested preference for deferred graded vesting. It specifically favored 
a vesting formula under which 50 percent of an accrued pension would 
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be vested in a plan participant upon completion of 15 years of serv­
ice, with rights to full vesting of accrued pension credits to occur after 
20 years of service. In general, although there has been some discern­
ible progress to permit early vestin~ of benefits to employees, some 
employers incline to defer suCh vestmg until the employee reaches a 
normal or early retirement eligibility formula. This is essentially based 
upon the belief that it will discourage and deter such employee from 
leaving the job before reaching retirement age. 

Despite claims by opponents that progress made in pension plan 
provisiOns to .provide vesting manifest an eventual voluntary vesting 
system, plans mvolving substantial numbers of workers which contain 
no vesting are still not uncommon. The Senate Labor Subcommittee's 
statistical analysis of data furnished by 1,493 private pension plans 
has concluded that approximately 13 percent of private pension plans 
in the United States do not contain provisions which require vesting 
of benefits to employees prior to retirement. Opponents of mandatory 
vesting believe that compulsory vesting provisiOns will discourage de­
velopment of new plans and impede flexibility and latitude in formu­
lating employee benefits because of excessive costs that are certain to 
result. However, in face of Subcommittee findings relative to projected 
costs to plans for imposed vesting, indications are that the resistance 
of opponents to universal vesting is essentially structured upon ex­
treme reluctance to submit to governmental regulatory measures con­
cernin~ pension plan administration and operations. In its final 
analysts, the issue basically resolves itself mto whether workers, 
after many years of labor, whose jobs terminate voluntarily or other­
wise, should be denied benefits they have earned as deferred compen­
sation and which have been placed for them in a fund for retirement 
purposes. 
b. Funding 

Another major issue in private pension plans relates to the adequacy 
of plan funding. "Funding" refers to the accumulation of sufficient 
assets in a pension plan to assure the availability of funds for pay­
men~of benefits. due to the emplo~ee.s as such obl~ations arise. TodaY., 
fundmg of penSion plans for the lirmted and specific purpose of quali­
fying for tax benefits perlnitted by law for contributwns made is 
governed by statutory and regulatory requirements which are under 
the jurisdiction of the Internal Revenue Service (I.R.S. Code of 1954, 
Sections 401-404). The minimum funding rules (Treasury Regulations, 
Sections 1.401-404(c) (1963)) require an employer to make contribu­
tions to a pension fund, qualified by the Internal Revenue Service, of 
amounts at least equal to the pension liabilities being created cur­
rently, and the interest due upon those amounts of monies which 
reflect unfunded accrued liabilities. The inherent weakness of this 
required minimum funding is that the employer is not required under 
law to make payments toward 'the principal of the unfunded accrued 
liabilities. Wtthout mandatory funding of past service liabilities, a 
pension plan may never be in financial posture to meet its pension 
obligations to its employees. · · 

The pension plan which offers full protection to its employees is 
one which is funded with accumulated assets which at least are equal 
to the accrued liabilities, and with a contribution rate sufficient to 



10 

maintain that status at all times. However, since plans are revised 
and amended to provide new benefits which create new and different 
liabilities for the plan, opponents of compulsory funding argue that 
it is unrealisitc to expect that plans maintain a full fundit:iz status 
at all times. The same opposition is voiced for new plans, which in­
variably assume a large unfunded liability at the outset of the plan, 
due to the granting of credit for past service by employees to the 
employer. 

The ineffectiveness of funding requirements were acknowledged in 
the President's Cabinet Committee Report of 1965, when it concluded 
that ". . . the minimum standards for funding under present tax law 
do not assure adequate funding. The setting of standards for ade­
quate funding therefore becomes an important public concern." (Pub­
lic Poliey and Private Pension Programs, 1965, pp. 50-51). The Promise 
and commitment of a pension can be fulfilled only when funds are 
available to pay the employee :participant what is owed to him. With­
out adequate funding, a promtse of a pension which may be illusory 
and empty. 
c. ReiMUrance 

One of the more dramatic evidences of the deficiencies of pension 
plans, illustrated by the Studebaker case in 1964 and more recently 
m over 100 eases of pension plan termination uncovered by the Sub­
committee during its inquiry into plan termination, is the failure of 
employees to receive all of the pension benefits to which they are 
entitled, when a company shuts down, relocates or merges with another 
corporate entity. Some critics have proposed that corporate assets be 
committed ·to guarantee any pension obligations which exist at 
termination. 

Another suggestion is that a federal insurance program should be 
instituted to guarantee the payment of these obligations. Under this 
program, specified premiums would be paid by pension plan adminis­
trators, and, in the event that a plan is forced to terminate, with in­
sufficient assets to pay vested employee benefits funds from the 
guaranty fund would become available for this purpose. The adverse 
impact upon workers of terminated underfunded plans was effectively 
shown in the Subcommittee report on plan terminations issued 
September 11, 1972. 

In his message to Congress of December 8, 1971 on the subject of 
pension reform the President directed the Departments of Labor and 
Treasury to undertake a one-year study of pension plan terminations. 
To date, an interim report has been published. It reports 683 pension 
plan terminations durmg the first seven months of 1972 affecting 
approximately 20,700 pension participants. 
d. Portability 

Portability refers to the process by which an employee is permitted 
to transfer his earned vested pension rights from job to job and at the 
end of his career be able to convert all such credits into a final benefit 
amount reflecting all of his prior service. Such a process would require 
a centralized control or clearin~house through which the earned 
credits could be channeled. The mterchangeability of earned vested 
pension credits would require regulatory and administrative ma-
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chinery in ~ federal !lgency to make it .f~nction properly. An effective 
system which permits the transferabthty of earned vested pension 
credits is certain to facilitate the mobility of labor. 
e. Fiduciary responsibility and. disclosure 

Another area of concern of the Subcommittee has involved the 
c~nduc~ of administration and operations of p~nsion plans. Of par­
ticular mterest has been the course of conduct m fund transactions 
the degree of responsibility required of the fiduciaries, the types of 
persons who should be deemed pension "fiduciaries," and the standards 
o! acc~n~ntability t?ey shall be governed by in the management and 
dtsposttwn of pension funds. The only current federal requirement is 
that the Secretary of Labor require fiduciaries, trustees, etc. to make 
disclosure of the provisions and financial operations of th~ pension 
plan under the Welfare and Pension Plans Disclosure Act. 

An important issue relates to the effectiveness of communication of 
plan contents to employees. Descriptions of plans furnished to em­
ployees should be presented in a manner that an average and reason­
a~le worker participant can understand intelligently. It is grossly un­
frur to hold an employee accountable for acts which disqualify him 
from benefits, if he had no knowledge of these acts, or if these con­
dition.."! were stated in a misleading or incomprehensible manner in 
plan booklets. Subcommittee findings were abundant in establish­
mg that an average plan participant, even where he has been furnished 
an explanation of his plan provisions, often cannot comprehend them 
because of the technicalities and complexities of the language used. 

IV. Committee Studies and Activities 

The Subcommittee on Labor, pursuant to Senate Resolution 235 
92nd Congress, March 6, 1972, and prior resolutions from the 91st 
C<?ngress, ha~ conducted a comprehensive and exhaustive study of the 
pnvate pension plan system in the United States, with particular 
emphasis upon the impact ,~.rhich such plans have upon the workers 
c.?vered. The Subcommittee's implementation of the Senate resolu­
tions has been a methodical collection and analysis of vital statistics 
and pertinent detailed data from individual and group cases reflect­
ing the internal administration and operations of private pension and 
welfar~ plans. Invaluable data was furnished by 1,493 selected pension 
plans m r~spo~se to a ~omprehensive questionnaire prepared by the 
Subcomnnttee tn the sprmg of 1970. The data was analyzed in the Sen­
ate computer to extract information for evaluation by the Subcom­
mittee staff to ascertain the weaknesses and effectiveness of the 
provisions of such plans. A preliminary staff report was issued on 
¥arch 31, 1971, which contained findings by the Subcommittee rela­
tive to. 87 .Pension plans covering· approximately ~0 :r;n~llion work~rs. 
Staff studies were. also conducted of numerous tndivtdual pensiOn 
plans in different industries and geographical locations in the United 
States. AI_t addit~onal stu~y of 764 pension plans was made by the 
staff and Its findmgs publiShed on November 7, 1971, which, among 
other findings, determined that the median monthly income being 
received b~ retired 'on plan participants in the United States 
was approXImately $ 9.00. 
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In September 1972, the final statistical analysis of the 1,493 plans 
was prepared and a report issued. It focused on the several char­
actenstics of private pension plans, eligibility requir~ments, retire­
ment provisions, vesting, funding, disclosur~ and fiduciary standards. 
In general it demonstrated that a substantial number of plans do not 
meet the ~bliga.tion promised of retirement with dignity after many 
years of service. . 

In addition to the staff studies of plans, investigatory heanngs w~. re 
held in Washington, D.C. during July and Octob~r 1971,, at whiCh 
time workers, employers and affected sectors testified Wlth . r~spect 
to various inequities and hard~hips re~u.lting to the plan p~rticipants 
from the non-existent or defective proVlstons of such plans Wlth respect 
to vesting, funding, portabili.ty ~nd insurance issues. Du~in~ ~hese 
hearings, 14 employer orgaruzat10ns and more than 25 mdtvt.dual 
plan participants were heard during a t?tal of five days of hean!lgs. 
Additionally, during 1972, the Subcommittee conducted fie)d hearmgs 
on plan terminations in five major cities throughout the Uruted States. 
These hearings, in St. Louis, Newark, Minneapolis, Clevelai?-d and 
Philadelphia, publicly disclosed ~he adve~e effects r~sultmg to 
workers from the inadequate fundmg of pens10n :plans which covered 
them. The problems surfaced were representative of ~hose w~ch 
exist in other cities throughout the country. These selective heanngs 
in the five cities encompassed several d~ffer~nt indust~y pension p!ans 
covering over 22,500 employees. Investigati?n pre~edmg the he.anngs 
encompassed more than 115 other· compames whiCh had termmated 
their pension plans with similar disastrous effects upon their employees. 

On May 11, 1972, S. 3598, ~he p~ede~essor bill to S. ~~ was intro­
duced in the U.S. Senate. This legislative proposal, as Its suc~ess?r, 
S. 4 embodies remedies specifically designed to correct the defiCiencies 
unc~vered and would provide adequate protection ~ pension pl~ 
participants. In June 1972, the Subcomrmttee held. six da;vs of legiS­
lative hearings on S. 3598, at which time the Subcomrmttee h~ard 
testimony of not only experts in the pension field, but representatives 
and organizations vitally affected by the legislation. 

After S 4 was introduced in the Senate, similar legislative hearings 
were heli on February- 15 and 16 in the 93rd Congress, First Session, 
relative to S. 4 which mcorporated all the provisions of its prececessor, 
s. 3598. 

These hearings exemplified the purpose of underl~ the ~ub_com­
mittee's entire study, in that all affected sec~ors, wtthin the l~m1~ of 
time available were afforded ample opportumty to present thell' views 
with respect to proposed legislation. Additi<?na;lly,. those ~vhose re­
quests to testify could not be honored d'?-e to hrmtati<?ns of .ttme, were 
encouraged to submit statements and Vlews for consideratiOn by the 
staff. Many of these resulted in subsequent conferences to d~cuss the 
merits of objections and suggestions. A number of .suggestiOns 'Y"ere 
meritorious and constructive and were subsequently mcorporated mto 
the bill. . 

Because of the Subcommittee's concern with the effects which the 
projected costs of mandatory vesting might impose upon pension plans, 
the Subcommittee, through the actuarial firm of Grubbs & Company, 
Baltimore, Maryland, conducted its own actuarial study and eval"!la­
tion of estimated increases in pension plan costs resulting fr~m vestmg 
provisions. This study, conducted by a recognized and qualified actu-
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arial firm, :permitted the Subcommittee to assess the range of increased 
costs to pnvate pension plans which might be anticipated as a result 
of enactment of S. 3598. A summary of the Subcommittee cost study is 
attached as Appendix. • 

The Subcommittee's implementation of its study, as mandated b;v 
Senate resolution, was methodical and analytical. It. undertook iru­
tially, through its inquiries and fact-finding, to define the specific prob­
lems of private pension plans in the United States. When the problems 
were sufficiently identified, a comprehensive analysis of each was made 
by the Subcommittee staff. The analysis was essential in order to de­
termine the need and extent of reform essential to meet the deficiencies 
and problems surfaced. 

In considering S. 4 and other legislation, the Subcommittee was 
of the opinion that, based upon its findings, it would be unwise and 
impractical to propose either revisions or new provisions of. law in 
patchwork fashion. It was convinced that the nature and extent of the 
problems determined to exist required one onmibus legislative pro­
posal which would embody essential and indispensable reforms. 

V. Committee Action and Explanation of Amendments 

The Committee enthusiastically endorses the concept of a compre­
hensive private pension reform program. It believes that expeditious 
enactment of S. 4 will institute a program which will achieve a 
stengthening of the role played by private retirement plans within 
the fabric of our economic and social structures. Its most important 
purpose will be to assure American workers that the;v may look for­
ward with anticipation to a retirement with financ1al security and 
dignity, and without fear that this period of life will be lacking in the 
necessities to sustain them as human beings within our society. The 
enactment of progressive and effective pension legislation is also cer­
tain to increase stability "'ithin the framework of our nation's econ­
omy, since the tremendous resources and assets of the private pension 
plan system are an integral part of our economy. It will also serve 
to restore credibility and faith in the private pension plans designed 
for American working men and women, and this should serve to en­
courage rather than diminish efforts by management and industry to 
expand pension plan coverage and to 1mprove benefits for workers. 

The Committee believes that the legislative approach of establish­
ing minimum standards and safeguards for private pensions is not 
only consistent with retention of the freedom of decision-making vital 
to pension plans, but in furtherance of .the growth and development 
of the private pension system. At the same time, the Committee recog­
nizes the .absolute need that safeguards for plan participants be suffi­
ciently adequate and effective to prevent the numerous inequities to 
workers under plans which have resulted in tragic hardship to so 
many-. The Committee has vividly demonstrated this need in public 
hearmgs. 

The Bill reported by the Committee represents an effort to strike 
an appropriate balance between the interests of employers and labor 
orgamzat10ns in maintaining flexibility in the design and operation of 
their pension programs, and the need of. the workers for a level of 
protection which will adequately protect their ~hts and just expec­
tations. In adopting this approach, the Comrmttee believes it has 
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designed a bill, which, like the National Labor Relations Act the 
wage-hour laws and other labor standards laws, brings the wo;kers' 
interests up to parity with those of employers. This legislation strikes 
an appropriate and equitable balance between two opposing schools 
of thought-those who advocate complete and stringent control of 
privat~ pensions and those who oppose any form of government 
superVIsory or regulatory control. 

The Subcommittee on Labor unanimously adopted and reported 
out S. 4, with several major changes from S. 4 as introduced on 
January 4, 1973. The Subcommittee Print also contained various 
changes which were technical or conforming in nature. These chan~es 
are explained in more detail in the section-by-section analysis whtch 
appears later. 

Examples of major changes incorporated in the Subcommittee 
Print included: 

1. Providing plan participants on the effective date of the vesting 
title with retrospective vesting credit for service performed prior to 
the effective date of the title regardless of the age of the plan partici­

. pant. (Sec. 202) 
2. Requiring the Secretary of Labor to undertake studies of vesting 

provisioPs with respect to high mobility workers and to develop 
recommendations for revision of government procurement regulations 
so as to provide more adequate protection against loss of benefits to 
professional, scientific, and technical personnel working on government 
contracts. (Sees. 101, 221-223) 

3. Pe~mitting the Secretary of Labor, upon appropriate application, 
to proVIde h.lsurance to cover unfunded vested liabilities of a plan 
not otherwise covered by the Act, which conforms with vesting, fund­
ing and other standards required by the Act. (Sec. 401) 
. 4. Requiring a plan to serve notice upon the Secretary of Labor of 
mtent to terminate the plan; failure to provide such notice results in 
personal liability on persons who failed to give such notice of losses 
incurred by the Pension Benefit Insurance Fund. (Sec. 404) 

5. Provision that persons who terminate plans with intent to 
circumvent the Act or WPPDA shall be 2_ersonally liable for losses 
incurred by the Pension Benefit Insurance Fund. (Sec. 404) 

6. Providing that upon termination an em.Ployer shall be liable for 
100% of the plan's unfunded vested liabilttiee, but not to exceed 
50% of such employer's net worth. (Sec. 405) 

.7. Where upon plan termination the plan has surplus assets at­
t~butable to employee contributions, they shall be equitably dis­
tnbuted in relation to employee contributions. (Sec. 510) 

8. Fiduciaries cannot receive any consideration from any party 
dealing with such fund in connection with a transaction involving the 
fund. (Sec. 510) 

.9. No person can interfere with or discriminate against a participant 
wtth respect to rights and privileges which such person is entitled to 
under the plan, Act, or the WPPDA. (Sec. 610) 

10. It shall be unlawful for any person to use force or threaten or 
otherwise interfere with a person's exercise of rights under the plan, 
Act, or WPPDA. . 
. 11. When co?sidering the experience of multi-employer plans for 
msurance premmm purposes the Secretary of Labor shall take into ac­
count the withdrawal of employers from the plan. (Sec. 217) 
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In }ts Executive meet!ng on March 20, 1973, the Committee adopted 
unammously the followmg three amendments: 

q) An amendme~t. offered by Chairman Williams and Senator 
Ja:rtts t~ assu~e. part~Cipants t.hat optio~a.l death benefits can only be 
wat:red m wr~tmg signed b.y the participant after the participant 
rec~Ives a written explanatiOn of the terms and conditions of the 
optton~ !l'nd the effect ?f such waiver. The amendment would prevent 
~1b)rticipant from losmg by default an optional death benefit. (Sec. 

(2) An amendment offered by Senator Javits to authorize the 
Secretary of La~or to bring civil litigation under the Act and the 
Welfare and Penston Plans Disclosure Act through attorneys appointed 
by the Secretary (except in the Supreme Court.) (Sec. 101) 

(3) An a~endment <;>ffered by Senator Javits extending coverage 
of the fiductary and disclosure amendments to the WPPDA to all 
benefit arrangements described in or permitted by Section 302 of the 
Taft:-~artley Act. :r'hese benefit arrangements would include jointly 
admmtstered vac~tton funds, apprenticeship training funds, day care 
centers, s~~olarship funds, etc. (Sec. 502) 

In a~ditton, there were several technical changes adopted by the 
Committee. 

VI. Committee Views 

PoLICY OF THE "RETIREMENT INcoME SEcURITY FOR EMPLOYERs AcT" 

. The policy statement in Section 2 is most significant in that it recog­
mzes that .all of the p_roblems in the private pension field surfaced by 
the Commttte~ are so. mt~rrelated that they cannot be resolved without 
a comprehenSive legtslative program, dealing not only with malfea­
sance and mala~ministration i~ the plans, or the consequences of lack 
of adequate vestmg, b'!t also wtth the broad spectrum of questions such 
as adequa.cy of fundmg, pl9:nt shut-downs and plan terminations, 
transferabth.ty of vested credtts, adequate communication to partici"' 
pants: and, m ~hort, the .establishment of certain minimum standards 
to whjch. all pnvate penston plans must conform if the private pension 
promise IS to become a reality rather than an illusion. 

DEFINITIONS 

Th.e. Committee has the following technical notes concerning 
defimttons: 

The definition of "employee" is intended to encompass any person 
who has the status of an "employee" under a collective bargaining 
agreement. 

The exclusion of assets of investment companies regulated under 
~he Inyestment Company Act of 1940 from the definition of "fund" 
IS not mtended to exclude participating shares in an investment com­
pany held by the fund. 
. With respect to the term ".profit-shari~g retire~ent plan", it is 
mt~nded that stock bonus, thnft and savmgs or similai: plans with 
ret~ement features be treated as the equivalent of profit-sharing 
rettre~ent plans for purposes of this Act unless expressly indicated 
otherwtse. 
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With respect to the definition of "fully funded", it is intended that 
the aBSets of the plan be valued at fair market value at the time the 
funding status determination is made in ord~r ~!? .ascertf!-in whether 
plan assets are sufficient to coye! all accrued habihties. It Is ~be em­
phasized that "fully funded" IS mte~ded to refer to the s~mency of 
assets with respect to all benefits which may be due and not JUSt those 
benefits which are vested. 

With respect to the term "experience deficiency", it is anticipated 
that the Secretary will devise rules to preclude a plan from suddenly 
revising actuarial standards in order to avoid or circumvent "expen­
ence deficiencies". 

With respect to the term "normal service cost", it is intended ~hat 
this definition be applied consistent with such cost methods recognized 
by the Internal Revenue Service unless there is an effort to avoid or 
evade the funding requirements of this Act. 

With respect to the term "non-;forfeitable r?-ght': or "vested right", 
it is not contemplated that vestmg be required m benefits such as 
death benefits, disability benefits, or other forms o~ ancill.ary bene!its 
provided by the plan. The plan may, of course, at 1ts optiOn, proVIde 
for vesting in such benefits. 

With respect to the terms "normal retirement benefit" and ''normal 
retirement age", it is intended that the participant not be compelled 
to await the receipt of his reti:r~ment or vested benefit beyond a.ge 65. 
However, since the Act sets IDII!lmum standards, plans may P.roVId_e r~­
tirement or vested benefib? pnor ~. age 65, or, on the pas1s of rr~d~­
vidual agreements made With partiCipants, after age 65 tf the partici-
pant so desires. 

In formulating the definition of "multi-employt:r plan': the Com­
tnittee was wrlded by the concept that such a plan, if sufficiently co~­
prehensive m size or scode, would be unlikely to terminate because 1ts 
existence did not depen on t~e economic. fortunes of on~ e~ployer or 
employer entity. The Comrmttee recogmzed that certam smgle em­
ployer plans have characteristics sitnilar to those of the multi-employer 
type described in the definition, but, on balance, it is believt;.d that ex­
perience on plan terminations provides a reasonable baSis for the 
distinction. 

TITLE I.-ORGANIZATION 

The Comtnittee believes it is essential to concentrate in the Secretary 
of Labor sufficient :powers to effectively implement the provisi?ns of 
this Act with the rmnimum amount of duplication and overlappmg o 
functions. 

The Secretary's investigatory authority permits examination of plan 
books and records without the Secretary having reason to believe a 
violation of the Act (or Welfare and Pension Plans Disclosure Act) may 
exist. However the Secretary is limited to one such examination 
annually. He m~y of course, conduct an examination at any time when 
he has reasonabl~ cause to believe a violation may exist. The Com­
mittee believes that monies in a pension or welfare fund should be as 
safe as money in a bank or insurance company. Periodic spot-ch~ck 
audits by governmental examiners is ~ tinle-tested m~thod for as~urmg 
the security of funds. At the same ttme1 the Co~m1ttee recogmze~ a 
concern over possible "harassment" whtch may tmpede the effective 
inlplementation of the Act's requirements. Limiting the Secretary to 
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one non-violation audit annually takes account of this concern and it 
is to be assumed that this authority shall be exercised in good faith 
and with no intent of capriciousness or harassment. In light of the 
large number of plans that .will become subject to the Act, it is ex­
tremely doubtful, as a practical matter, that the Secretary could 
conduct more than one spot-check annually for any given plan. 

The Secretary is also authorized to establish standards and qualifi­
cations for actuaries. This is a major innovation and indispensable to 
effective enforcement of the funding standards and operation of 
the plan termination insurance program. The Committee is unaware 
of any significant licensing procedures for actuaries at either the state 
of federal level and this may, to some extent, explain inadequate 
funding procedures which have been found to exist. Generally speak­
ing, the American Academy of Actuaries is regarded as the umbrella 
organization with the most ri~orous standards for admission to mem­
bership, and the Committee mtends that the Secretary should give 
due weight to membership in this organization or its equivalent as 
a basis for certifying actuaries under the Act. Additionally, the Sec­
retary may certify actuaries on the basis of objective standards, 
prom':lga.ted without regard to membership in any particular 
orgamzatiOn. 

The Secretary is also required to establish and maintain reasonable 
linlitations on actuarial asSumptions. It should be noted that the 
Secretary is authorized not to prescribe what actuarial assumptions 
must be used, but rather to assure that those which are used are 
reasonable and reflect relevant experience. 

The Secretary is authorized to undertake studies into the private 
pension and profit-sharing retirement plans covering a wide variety 
of subjects. Of particular interest to the Committee are those studies 
which would encompass methods of encouraging further growth of 
the private pension system and the advisability of additional coverage 
under the Act. With respect to the latter, the Committee intends that 
the Secretary pursue studies of those elements encompassed in this 
legislation to include but not be linlited to vesting, funding, porta­
bility, reinsurance, and fiduciary and disclosure requirements. The 
Secretary is required to conduct appropriate studies of State, City 
and local government pension plans, exempt from S. 4, to ascertain 
any need for legislative actions with respect to these plans. He is 
further required to study the sufficiency of vestin~ provisions as 
applicable to workers who are engaged in high mobility services or 
professions such as scientists, engineers, teachers, architects and similar 
occupations. The innovative provisions of this bill require close 
observation to assure fulfillment of the legislative intent and accord­
ingly, appropriate revisions or other neceBBary changes shall be 
incumbent upon the Secretary to initiate. The Secretary shall give 
high priority to recommendations regarding further legislation. 

In ?rder to ~void duplications and unnece~ary expense1 the Secre­
tary ts authonzed to make arrangements With appropnate federal 
or state agencies for assistance in the performance of his functions. 
In addition, the Secretary is authorized to enter into arrangement 
with appropriate state agencies to assist him in inlplementing the 
Act's provisions. The states of Wisconsin and New York, for example, 
exerci~ su_per_vis~o~ over certain pensif>n and welfare funds in their 
respective JUnsdtctiOns, and the expenence and technical know-how 
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of these state agencies would be of valuable assistance to the Secretary. 
It is not intended, however, that the state agencies utilized would 
formulate or apply substantive standards to plans subject to this 
Act which differ from the standards in this Act. The Secretary may 
also enter into appropriate agreements with such Federal Banking 
agencies as the Comptroller of the Currency, the Federal Deposit 
Insurance Corporation, etc. to assist him in administering and enforcing 
the fiduciary standards in the Welfare and Pension Plans Disclosure 
Act. 

PART B. CovERAGE AND ExEMPTioNs 

It is intended that coverage under the Act be construed liberally to 
provide the maximum degree of protection to working men and women 
covered by private retirement programs. Conversely, exemptions 
should be confined to their narrow purpose. 

In the case of any plan which fluctuates in terms of participant 
coverage both above and below twenty-six participants, it shall con­
tinue to be subject to the Act's coverage once it has become initially 
subject to the Act's coverage. 

Plans of all non-profit institutions, with the exception of religious 
organizations, shall be subject to the Act in order to provide the em­
ployees of these institutions with protection equal to the protection 
of employees of profitmaking organizations. In the case of plans es­
tablished or maintained by religious organizations for the benefit of 
employees engaged in activities not substantially identified with the 
primary role of the religious organization, such employees should 
obtain the b.enefits of coverage under this Act. 

The Committee notes that special exemptions have been provided 
to plans which are financed exclusively throu~h the medium of union 
membership dues and for plans which, as indiCated above, cover less 
than 26 participants. As to the first, it was the Committee's conclu­
sion, after careful consideration, that it would be unwise to impose 
federally mandated standards of vesting and funding on plans where 
the participants themselves have the means through the democratic 
processes of their union (as protected under the LMRDA) to install 
these improvements themselves. To insist on the application of the 
standards in this Act to such plans would, in effect, result in requiring 
the union members to tax themselves at a higher rate for benefit 
improvements which they themselves have been unwilling to accom­
plish for themselves by the means at hand. Such an approach would 
be inconsistent with the basis of this legislation which is to provide 
welfare and pension plan improvements where the participants do 
not have the means to provide these improvements themselves 
through their collective actions. 

The Committee also concluded that an exemption for plans of 
small size was necessary in order to prevent discouraging small 
employers from establishing pension plans. The Committee has 
abundant statistical evidence to demonstrate that the greatest 
need for extending pension plft.!l programs occurs in connection with 
emJ?loyees of small business. While reasonable men may differ in 
their judgment as to whether a small plan exemption would encourage 
~reater expansion of private pension plans among small businessmen, 
It is the Committee's judgment that subjecting all plans, regardless 

of size, ~the stand.ards of thi~ Act could.~ave an inhibiting effect on 
future pnvate pension expanswn. In addition, the Committee recog­
nized that small plans established for the self-employed and their 
empl<!yees meet aqequate ver;Jting standards under other laws. Finally, 
the blll does z:eqmre the Secretary to. study the need for expanding 
coverage of this Act to those plans which are not made subject to this 
Ac~. The Committee believe~ that this study will provide useful data 
which can serve as the basis for further policy m connection with 
expanding the Act's scope of coverage to smaller plans. 

SECTION 108. CERTIFICATE OF RIGHTS 

The Com_mittee intends. that the phrase "furnish or make available, 
whH~h~ver IS m<?st practiCable" be. construed to assure that plan 
part:Iclp!tnts obtam a copy of vested nght certificates without imposing 
Impractical burdens on plan administrators. In the case of large multi­
emP.loyer plans,, for example, .~ran~ements made to delegate the 
certt.fi?ate functiOn to the P!;trtiClpf!-tmg employers or to require the 
parttctpant to apply for his certificate upon his severance from 
emp~oyment ma;r. be necessa:r:Y·. Wherever possible, preference should 
be ~v~n to reqmnng the adrmrustrator to furnish the certificate to the 
partiCipant. 

Copies of vested righ.t certificates are also required to be filed with 
t~e Secretary so that m the event a J?articipant loses or misplaces 
hts c~rtifica;te or ~he certificate is acci.dentally destroyed, a record 
copy Is avatlabe with the Secretary. It ts the view of the Committee 
that the Se~retary shou!d. ~~plor~ the feasi?ility ?f coordinatin~ his 
re.cord keepn:g respo~stbiht:Ie~ ~n c~nnectwn With this proVISion 
with the Social Secunty Adrmrustrat:Ion so that the most efficient 
mechanism for maintaining records of vested interests can be 
developed. 

TITLE H.-VESTING AND FUNDING REQUIREMENTS 

PART A. VESTING 

SECTION 201. ELIGIRILITY 

. ~ection 20.1 .P~?vides that .n? pension plan shall require, as a con­
ditiOn for ehg~b1lity to participate, a period of service longer than 
one year or an age greater than 25, whichever occurs later· however 
a plan which provides 100% immediate vesting upon entry'into plan' 
may restrict participation to those who are 30 years of age or hav~ 
three years of service, whichever occurs later. 

Earlier eligibility standards were considered and appeared to impose 
an ~nwarranted ad~itional cost ?n pla;ns. Additionally, the Committee 
beheves on the pasts of substantial evidence presented that until age 
25 a large port10n of the work force is still transient and accounting 
for such e~ployees. would impose undu~y. burdensome and costly 
rec?rd-keepmg requirements on plan admirustrators. The Committee 
bel~ev~s that an age 25 entry standard approaches the norm for the 
maJonty of plans today. 

The exception for plans which provide 100% full vesting upon 
plan entry is based on the fact that such plans, like the TIAA-CREF 
plan for college teachers, provide earlier vesting in larger amounts 
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than provided under the bill, and requiring such plans to install 
earlier membership requirements would impose burdens well beyond 
the minimum standards approach intended by the Committee, and 
might compel such plans to sacrifice immediate full vesting on plan 
entry. 

SECTION 202. VESTING SCHEDULE 

The Committee has endorsed a major innovation which provides 
for retrospective credit in accured benefits attributable to service 
rendered prior to the effective date of the vesting provisions. The 
prior version of S. 4 limited such retrosl?ective vested benefit credit 
t? _workers age 45 or older on the effective date of the vesting pro­
VIstons. 

The prior version of S. 4 was predicated on the theory that older 
workers were most in need of retrospective vesting credit and that 
younger workers would have, in most instances, ample opportunity 
to attain adequate amounts of vested credits under the bill on the 
basis of their opportunity for service after the effective date of the 
vesting provisions. 

Testimony in the February 15 and 16 hearings of the Labor Sub­
committee mdicated, however, that restricting retrospective vesting 
to workers age 45 tended to be arbitrary. In addition, actuarial cost 
data prepared for the Subcommittee in February, 1973, (See Appendix 
disclosed that the additional incremental cost associated with elimi­
nating the age 45 out-off was no more than .2 percent of payroll or 
an additional 9 percent of present plan cost. This additional mcrement 
of cost appears, therefore, to be tolerable by the vast majority of 
plans that would be subject to the vesting provisions of S. 4 and is 
greatly outweighed by the much larger number of workers who will 
be rewarded for their labors by retrospective vesting. Accordingly, 
in the interests of complete equity, as a means of strengthening worker's 
incentives based on private retirement arrangements, and to promote 
simplicity in the understanding and application of the vesting require­
ments of the bill, total retrospective vesting credit, regardless of age, 
was adopted. 

It is to be understood that in the event the plan is provided a 5-year 
deferral from compliance with vesting in accordance with section 
216, active participants at the time vesting compliance commences 
are. to be provided credit for service performed during the 5-year 
period of deferral. It should also be made clear, that the vesting 
benefits provided by this title are applicable only to those active 
employees who are covered by the plan on the effective date of the 
title, or, in the event of a 5-year deferral, on the date statutory vesting 
compliance commences. 

Section 202 requires that three of the eight years of service required 
to qualify for an initial vested right be continuous. In order to assist. 
participants to know whether they have met this requirement, it is 
contemplated that the Secretary will prescribe appropriate notifica­
tion procedures which avoid impractical burdens on plan admin­
istrators. 

In addition, Section 202(b)(3) recognizes that while, in general, 
aggregate service rather than continuous service requirements will 
more nearly meet the needs of most employees in a mobile industrial 
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society, such a standard if applied to an employee permanently sepa­
rated from employment with 100% vested rights might militate against 
his subsequent rehire. Accordingly, Section 202(b)(3) permits an 
employer to ignore such an employee's prior service if he is rehired. 
This exception is not intended to apply to employees who are sepa­
rated with less than 100% vested rights. 

Under section 202(e), the Secretary is authorized to approve a vest­
ing schedule, in lieu of that mandated by the bill, which I?rovides a 
degree of vesting protection as equitable as that contained m the bill. 
For example, for most participants, vesting schedules in the so-called 
1'pattern plans" negotiated in the auto industry, which provide 100 
percent full vesting upon completion of 10 years of service, would 
appe~ to provide as equitable a degree of vesting protection as that in 
the btll. In no event, should the Secretary approve an alternate vesting 
schedule which provides for 100% vesting upon the completion of more 
than 15 years of service. 

The Committee believes further that there is no reasonable justifica­
tion for depriving employees in multiemployer plans of the vesting 
protecti!ln mandated by the Bill. Section 202 subjects such plans to 
Its requtrements. 

PART B. FuNDING 

SECTION 2IO.-FUND1NG REQUIREMENTS 

The Committee believes that actuarially sound funding procedures 
are indispensable to effective implementation of the purposes of the 
Act. If employers never went out of business or terminated pension 
plans before they were completely funded, there would, no doubt, be 
no persuasive justification for funding standards aside from whatever 
tax considerations might be applicable. Nevertheless, employers do 
experience financial or economic difficulties or they undergo varying 
degr~es o_f corporate reorganization, all of which .can _lead to premature 
termmat10n of underfunded plans. A plan termmat10n insurance pro­
gram provides the essential safeguard to the rights of workers who 
are trapped by these unforseen economic hazards but such a program 
C8.Illlot be made practical without bein~ coupled to required standards 
of funding. To create a plan terminatiOn insurance program without 
appropriate funding standards would permit those who present the 
greatest risk in terms of exposure to benefit at the expense of employers 
who have developed conscientious funding programs. The funding 
standards contained in Section 210 are designed to lessen that un­
necessary exposure by requiring every plan to be funded in a manner 
which will fully amortize unfunded liabilities in 30 years. 30 years 
was selected as representin~ more closely the funding period norm for 
most private plans. It is Within the contemplation of the Committee 
that so-called 11pay-as-you-go" or 11terminal funded" plans are pre­
cluded under the requirements of this section. 

It should be noted that the unfunded liabilities are to be amortized 
in no less than equal annual payments over a 30-year period. This will 
permit the unfunded liabilities to be funded faster in the earlier years 
of the plan and more slowly in the later years, as long as the cumula­
tive funding status of the plan is always where it would have been 
if the unfunded liabilities had been amortized by precisely equal an­
nual payments. 
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SECTION 211.-DiSCONTINUANCE OF PLANS 

One of the most unregulated features of the private pension plans 
is their bewildering array of incons!stent provisions govern.ing . the 
priority of distribution of plan assets m the event of plan termmatwn. 
Section 211 is intended to rectify this matter and should be construed 
in an integral fashion with the plan termination insurance provi­
sions. The Secretary has been given discretion to determine what con­
stitutes "a substa~tial. termination". In making his dete.rminati.on o~ a 
"substantial termmation" the Secretary should be gUided pnmarily 
by the interests of plan participants and beneficiarie~ and the capa~il­
ity of the insurance program to adequately and eqUitably underwnte 
plan termination losses. 

PART C. VARIANCES 

SECTION 216.-DEFERRED APPLICABILITY OF VESTING STANDARDS 

The Committee recognizes that despite a three-year delayed effec­
tive date for compliance with vesting standards, there still may ~e some 
plans which will experience a cost burden that would result m sul?­
stantial economic mjury to the interests of employers and their 
employees. 

As to these plans, provision is made that if they can demonstrate 
"substantial economic injury" as defined and intended by the Act, 
they may be eligible for an additional period not to exceed 5 years 
within which to commence compliance. . 

The req_uirement that in collectively-bargained plans both parties 
must join m requesting the variance is believed necessary since m such 
cases both parties involved have a vital and intrinsic m~erest. Bot}! 
will serve as a check and balance on the other, and by VIrtue of this 
check and balance, a joint application from the parties is to be accorded 
due weight. 

SECTION 217.-VARIANCES FROM FUNDING REQUIREMENTS 

Under this section, the Secretary is .directed to prescribe a perio.d 
of time in excess of 30 years for mult1employer plans to fund their 
unfunded benefit liabilities. In prescribing such additional periods, 
it is the Committee's intention that the Secretary may proceed by 
promulgating specific P.eriods for specific multiemploye: P,lans or for 
specific cl1¥3ses ?f multiemployer plans where ~J:aracten~tics are sub­
stantially Identical. In promulgatmg such additiOnal penods t~e Se~­
retary need not be bound by actuarial standards more appropnate m 
arplication to single emplo.yer plans, but shou~d formt:late a stanqard 
o funding adequacy which reflects the plans expenence and gtves 
reasonable assurance that the plan's benefit commitments will be m~t. 
While no specific upper limit on the funding period is ex{>ressed m 
this section, no additional period should be prescribed whw~ would 
be manifestly inconsistent with the underlying purposes of th1s A'?t· 

In considering the experience of multi-employer plans for establish­
ment of new premium rates, the Secretary shall take into account for 
prescribing lower rates, the withdrawal of employers from such plans, 
although the withdrawal did not result in significant reductions of 
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contributions to the plan. The purpose of this provision is to direct 
the Secretary to assure that multi-employer plans are not inequitably 
treated by prescribing premium rates which do not take into account 
or are not consonant w1th theJow incidents of termination experience 
of such plans. 

In all proceedings under Part C, the Committee intends that the 
Secretary afford interested parties, including plan participants and 
beneficiaries, the opportunity to present their views. 

PART D. PROTECTION OF PENSION RIGHTS 

Because of rapid and frequent changes in Federal procurement 
objectives and policies, professional, teaching, scientific and technical 
personnel suffer a uniquely high rate of forfeiture under private 
pension . plans. Last year, m connection with the National Science 
Policy and Priorities Act of 1972 (S. 32), the Committee ado,Pted as a 
Title IV to that bill, requirements that would cause the Dxrector of 
the National Science Foundation to investigate the matter and at­
tempt to develop new procurement standards which would provide 
adequate protection of these mobile personnel who because of Federal 
procurement contract terminations and changes in procurement objec­
tives rarely work long enough for a single employer so that the vesting 
standards contained in Title II of th1s bill would provide sufficient 
protection to them. 

Upon review of this matter, the Committee concluded that it would 
be more appropriate to lodge this authority in the Secretary of Labor, 
who has overall supervisory authority of private pension plans under 
this bill, and to expand coverage of his authority to encom;_>ass other 
professional personnel, such as teachers, architects, medical tech­
nicians, etc., working on government contracts, in addition to engineers 
and scientists. This Is accomplished in Part D of Title II. 

Section 221 states that the Secretary of Labor shall develop his 
recommendations for changes in federal procurement regulations "in 
consultation with appropriate professional societies". The Committee 
considers this phrase to include unions of professional personnel. 
Section 221 also requires that changes in procurement contracts should 
be developed "to the extent feasible", and this element compels the 
Secretary of Labor to take account of the existing provisions of law 
affecting private pension plans, the circumstances surrounding the 
establishment and operation of such plans by government contractors, 
the impact of plan revisions on existing industrial relations in aero­
space, defense, and similar industries, as well as the economic conse­
quences of any specific. approach or series of approaches to securing 
greater pension protection through governmentally-imposed 
standards. 

TITLE IlL-VOLUNTARY PORTABILITY PROGRAM FOR 
VESTED PENSIONS 

It is the belief of the Committee that the voluntary portability pro­
gram created by this Title will stimulate and lead to enhanced vested 
benefits under the Act and will pave the way for providing vested 
benefits more closely related to all of a worker's productive years. In 



24 

addition, such a program wi!l simplify an~ :reliev~ many employers <!f 
recordkeepil!g problems which add admmistratlve expense to their 
plans. The Committee is aware of the arguments of those who have 
opposed legislative efforts to initiate port!l'bilit:v;. However, the Com­
mittee is persuaded that such a program Is feasible and that the s~c­
cessful implementation of a system of tax-free transfer of vest~d cre~Its 
in Canada without the "clearinghouse" format created by this Sect10!1 
is proof of its feasibility. Obviously, if present ta:c laws could be modi­
fied to permit the tax-free transfer of vested credits ?Y employe~s fr~m 
job to job, then the "clearinghouse" system established by this Title 
might not be indispensable. However, in the a?sence of ~uch far-reach­
ing tax changes, the voluntary progra~ .established herem can prove to 
be of inestimable value to many participants. 

There are a number of important elements of this voluntary pro-
gram: lis h . 

First, it is purely. !oluntary on the part of employers to en t t err 
plans in the portability system. 

Second, it is purely voluntary. on the part <!f the employee as to 
whether he wishes to transfer hts vested credits from one member 
plan to another member plan through the clearinghouse mechanism. 

Third the Secretary is empowered to protect the emp~oyee's vested 
interest 'from his initial plan by assuring that the cred1ts purchased 
from the new plan have equivalent actuarial value. 

Fourth amounts deposited in the "clearinghouse" fund may be 
channeled into socially desirable and producti"!e inyes~ments, such. as 
housing since surplus amounts may be deposited m mterest-bearmg 
account~ of hanks or savings and loan associations insured by the 
FDIC or the FSLIC. . . 

Fifth, the Secretary is authorized to provide techm~al ~Istai;u:e to 
plans wishing to enter into reciprocal arrangements whtch. will faCih~ate 
the free transfer of all pension credits, vested or not. I~ this connectiOn, 
it is not intended that the Secretary actually establish such arrange­
ments on behalf of the requesting parties but that he provide appro-
priate assistance. . . 

The Committee does not believe that the portabthty program est!l'~­
lished by this Title is a subs~itu~ or replacement ~or adequate mi.m­
mum vesting standards. It IS, mstead, an extensiOn of th~ vestmg 
concept which permits the employee to capture the value of his vested 
interest at a particular point in time and exchange that value for 
credits which will mature into an ultimately greater vested benefit 
than he might otherwise obtain. 

TITLE IV.-PLAN TERMINATION INSURANCE 

SECTION 401.-ESTABLISHMENT AND APPLICABILITY OF PROGRAM 

The bill reported by the Comm~tt~e. ~eq!lires plan .termination 
insurance to cover unfunded vested habihties mcurred pnor to as well 
as subsequent to enactment of the Act, in or?er to preyent employ~es 
from being deprived from insurance protectiOn for retirement credits 
earned before enactment. 

The Secretary may provide insurance to plaiiS to cover unfunde.d 
vested liabilities of a plan not subject to the Act so ~ong as there Is 
compliance with the vesting, funding and other requirements of the 
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Act and the plan pays the requisite assessments and premiums. This 
is intended to make insurance coverage under the Act available on a 
voluntary basis to plans not subject to the Act. 

SECTION 403.-ASSESSMENTS AND PREMIUMS 

The Committee adopted a provision which requires initial three­
year premium to be prud by plan, as follows: 

(a) For funded vested liabilities incurred after enactment--0.2 
percentum of unfunded vested liabilities; 

(b) For unfunded vested liabilities incurred prior to enact­
ment--0.2 percentum of unfunded vested liabilities provided plan 
was 75 percent funded during five-year period precedin~ Act, or 
if plan less than five years old on date of enactment, if it was 
reducing unfunded vested liabilities at rate of five percent each 

ye(cj For unfunded vested liabilities incurred prior to Act, but 
funding tests above in (b) not met--not more than .4 percentum 
and not less than 0.2 percentum of such unfunded vested liabilities; 

(d) As to multi-employer plans, both as to unfunded vested lia­
bilities incurred before or after Act-not to exceed 0.2 percentum 
of all such unfunded vested liabilities. 

In order to minimize the risk of shifting to the reinsurance program 
substantially unfunded liabilities created prior to enactment, it was 
believed essential to create two classes of risks for purposes of setting 
the premium rate. If the plan was being funded in an adequate fashion, 
i.e., was 75 percent funded or was amortizing unfunded vested liabili­
ties at the rate of five percent each year, it was believed that such a 
plan was an acceptable risk and the .2 percentum premium rate was 
appropriate. In the event the J;>lan did not meet the test of funding 
adequacy, as indicated, it falls m the category of being a higher risk, 
and therefore, can be charged up to twice the amount of normal 
premium, but no more. Since multi-employer plans, as defined ~ the 
bill, have a much lower risk of plan termination, it was believed 
appropriate to continue charging the .2 percent premium regardless 
of when the unfunded vested liabilities were incurred. 

SECTION 404.-PAYMENT OF INSURANCE 

There are a variety of circumstances under which pension plans ter­
minate. In some cases, the termination proceeds by stages. In other 
cases, it may happen fairly rapidly. In order to carry ou~ the purpose 
of the reinsurance program while at the same time protecting the pro­
gram from undue exposure owing to delays, manipulation, or unfore­
seen economic hazards following plan termination, the Secretary is 
provided with sufficient flexibility to determine the most appropnate 
procedure for winding up terminated plans and assuring effective im­
plementation of the insurance program. 

It is also required that plans furnish to the Secretary adequate 
prior notice of intent to terminate the plan. Persons responsible for 
giving such notice who fail to do so, or who terminate plans in order to 
circumvent or avoid the Act or the WPPDA, are held personally 
liable for losses sustained by the insurance program. The Committee 
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believes this approach to be more practical and less timeweonsuming 
than requiring a plan to obtain; the approval of the Secretary ~efore 
the plan can be terminated, whtch was the approach employed m the 
prior version of S. 4. 

SECTION 405.-RECOVERY 

The Committee rec~gnizes that in order to provide .adequate protecw 
tion to emplo~ees agamst loss of vested benefits oWing to premature 
plan terminatton, it is necessary for the insuranc.e program to qoyer 
all forms of plan termination regardless of the crrcumstances givmg 
rise to the termination. The Committee also recognzed that some 
degree of employer liability was essential where the employer was not 
insolvent at the point of plan termination in or~er ~o P.reclude abuse 
by shifting the financial burden to the plan terll!mat10n Insurance pro­
gram despite the fact that the employer had avatable funds to contmue 
funding the plan. . 

One approach~ this problem wou14 be to require financially respon· 
sible employer to m effect act as self.msurers for the unfunded vested 
liabilities and th~se who a~e not financially rt;>ponsible to obtain plan 
termination insurance. This approach, whiCh IS supported by precdent 
in the field of workmen's compensa:tion, for exampl.e, ~~ co.nsidered 
and rejected becuase of the potentially enorm~us liabtli~t,e~ mvoved. 
To require the Secretary to evaluate t~e financial cap~btl~~~~s of :par­
ticular employers to assume such potenttally enorr;n~ms ha~t~tttes mtght 
have an adverse effect on the employer's competitive pos1t10n and on 
his continued healthy growth. . . . 

Having determined that :participation in the plan termmat10n In­

surance program was essential for all plans,. and that some degree of 
employer liability was necessary, the qll:est10n of the degree of. such 
liability becomes important. The Comnnttee had concern that tf the 
degree of liability was absolute to the ~xtent of the employer's assets, 
it mi~ht drive some employers to the bnnk of bankrui?tcy, Impose sub­
stantml economic hardship, or discourage the establishment of plans 
or the reasonable liberalization of benefits. . 

Accordingly, the Committee endorse<;! a formula of emploY,er ~la­
bility which requires the employer to reimb~rse the pla~ termm.atiOn 
insurance program for the total amount of msurance _Patd, but m no 
event greater than 50% of employer's net worth at ttme of plan ter· 
mination. . · fi ld · h ld b In addition, as a result of plan terr;nmatton e he~nngs e Y 
the Labor Subcommittee, nul!lerous mst!l'nces were . disclosed where 
acquirin~ companies that termmated pensiOn plans fatled to take over 
the liabihty for vested benefits owed to the employee~ of. the predeqes· 
sor compa~y. Since this qh:cum~t~nce could also anse m connectl_o~ 
with the remsurance provtston, 1t ts necessa:ry. to strengthen ~he rem 
surance provisions by requiring successors-m:mtere&t to be hable for 
reimbursements owed by predecessor compame~. . . 

In order to make liability of employer for r~tmbursem.ent of msur­
ance paid meaningful, it was c?ns~4ered essentla~ ~o provtde a mecha­
nism for enforcement of such habthty through gtvtng the government 
a lien on employer property for unpaid ~mounts due. . . 

With respect to the Secretary's authonty to trea~ portiOns of mult~­
emJ!loyer plans as terminated for purposes of applymg the pla~ ter~m­
natiOn insurance provisions, it should be noted that the contrtbutmg 
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employers in such arrangements are free to arrange indemnification 
agreements among themselves in connection with the plan's a.Pplica­
tion for insurance coverage under Title IV, so that employer hability 
for reimbursement of insuranee paid under Title IV can be allocated 
under terms that the parties themselves have agreed to as equitable. 

TITLE V.-DISCLOSURE AND FIDUCIARY STANDARDS 

Title V amends the Welfare and Pension Plans Disclosure Act in 
two significant ways. First, by additions to and changes in the report­
ing requirements designed to disclose more significant information 
about plans and the transactions engaged in by those controlling plan 
operations and to provide specific data to participants and beneficiaries 
concernin~ the rights and benefits they are entitled to under the plans 
and the circumstances which may result in their not being entitled to 
benefits. Second, by the addition of a new section settin~ forth respon­
sibilities and proscriptions applicable to persons occupymg a fiduciary 
relationship to employee benefit plans, including a "prudent man" 
standard for evaluatin~ the conduct of all fiduciaries, and by barring 
from responsible fiduciary provisions in such plans for a period of 
five years all persons convicted of certain listed criminal offenses. 

REPORTING AND DISCLOSURE 

The underlying theory of the Welfare and Pension Plans Disclosure 
Act to date has been that reporting of generalized information con­
cerning plan operations to plan participants and beneficiaries and to 
the pubhc in general would, by subjecting the dealings of persons con­
trolling employee benefit plans to the ~ht of public scrutiny, insure 
that the plan would be operated accordm~ to instructions and in the 
best interests of participants and benefictaries. The Secretary's role 
in this scheme was minimal. Disclosure has been seen as a device to im­
part to employees sufficient information and data to enable them to 
know whether the plan was financially sound and being administered as 
intended. It was expected that the information disclosed would enable 
employees to police their plans. But experience has shown that the 
limited data available under the present Act is insufficient. Changes 
are therefore required to increase the information and data required 
in the reports both in scope and detaiL Experience has also demon­
strated a need for a more particularized form of reporting so that 
the individual participant knows exactly where he stands with respect 
to the plan-what benefits he may be entitled to, what circumstances 
may preclude him from obtaining benefits, what procedures he must 
follow to obtain benefits, and who are the persons to whom the man­
agement and investment of his plan funds have been entrusted. At 
the same time, the safeguarding effect of the fiduciary responsibility 
section will operate efficiently only if fiduciaries are aware that the 
details of their dealings will be open to inspection, and that individual 
participants and beneficiaries will be armed with enough information 
to enforce their own rights as well as the obligations owed by the 
fiduciary to the plan in general. 

The Committee regards the follmving changes in the reporting and 
disclosure provisions as most significant. 



28 

First, the general exemption in Section 4(b)(3) of the Act for plans 
of certain non-profit organizations such as hospitals, universities, 
foundations, etc. has been revised to exempt only plans of religious 
organizations. There is no substantial reason why employees covered 
by plans of non-profit organizations should be entitled to less protec­
tion or less disclosure than employees covered by plans of profit-
making organizations. . 

Second, the annual report must include the opinion of an independ­
ent auditor based upon the results of a required annual audit. Such 
information will allow better assessment of the plan's financial sound­
ness by administrators and participants alike (the exemption for the 
books of institutions providing investment, insurance, and related 
functions and subject to periodic examination by a government agency 
will prevent duplicative audit examinations of these institutions). In 
light of this change, the provision requiring the Secretary to obtain 
certification of the report by an independent accountant prior to mak­
ing an investigation of plan books and records has been eliminated as 
superfluous. 

Third, funded plans must include in their reports particularized 
information pertaming to leases, party-in-interest transactions, and 
investments m assets other than securities, in addition to information 
about securities, investments, and loans. With respect to transactions 
other than those involving parties-in-interest, particularized infor­
mation is to be provided, in general, if the transaction exceeded three 
percent of fund value. Also, actuarial information is now required so 
that .Participants and beneficiaries and the Secretary can evaluate the 
fundmg of the plan. 

Amendments to provide detailed information to individual partici­
pants are found in Section 8 of the Welfare and Pension Plans Dis­
closure Act. In addition to the current obligation to make available 
copies of the plan description and latest annnal report, the administra­
tor will be required to furnish or make available, whichever is most 
practicable, to every participant upon enrollment in the plan a sum­
mary of the plan's Important proVIsions, an exP.lanation of the bene­
fits, and the circumstances which may disqualify a participant from 
securing benefits, as well as the availability of the underlying plan 
documents, such as bargaining agreements, trust agreements. The par­
ticipant may obtain from the administrator a copy of any or all under­
lying documents relating to the plan upon the payment of a reasonable 
charge (as determined by the Secretary). 

Finally, in view of the significantly expanded functions, given to the 
Secretary under the Retirement Income Security for Employees Act 
and the Welfare and Pension Plans Disclosure Act, the membership 
of the Advisory Council to the Secretary found in Section 14 is amended 
to create new permanent categories of membership, including invest­
ment counselors, actuarial consultants, and accountants, and the 
composition of the Advisory Council is increased to 21 members to take 
account of these functions. 

FIDUCIARY RESPONSIBILITY 

A fiduciary is one who occupies a position of confidence or trust. 
As defined by the amendments, a fiduciary is a person who exercises 
any power of control, management or disposition with respect to 
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monies or .other property of an employee benefit fund, or who has 
authority or responsibility to do so. It is not the intent of the Com­
mittee, however, that where the sole power of control, management 
or disposition with respect to plan funds rests with the participants 
themselves, as may be the case with respect to certain plans where the 
participant has the sole discretion over an individual account estab­
lished in his name, that such participants shall be regarded as fidu­
ciaries. The fiduciary responsibility- section, in essence, codifies and 
makes applicable to these fiducianes certain principles developed in 
the evolution of the law of trusts. The section was deemed necessary 
for several reasons. 

First, a number of plans are structured in such a way that it is 
unclear whether the traditional law of trusts is applicable. Predomi­
nantly, these are plans, such as insured plans, which do not use the 
trust form as their mode of funding. Administrators and others exer­
cising control functions in such plans under the P,resent Act are sub­
ject only to minimal restrictions and the applicability of present State 
law to employee benefit plans is sometimes unclear. Second, even where 
the funding mechanism of the plan is in the form of a trust, reliance 
on c~nventional trust law often is insufficient to adequately protect 
the mterests of plan participants and beneficiaries. This is because 
trust law had developed in the context of testamentary and inter vivos 
trusts (usually designed to pass designated property to an individual 
or s~all group of yersons) with an attendant emphasis on carrying out 
the mstructions o the settlor. Thus, if the settlor includes in the trust 
document an exculpatory clause under which the trustee is relieved 
from liability for certain actions which would otherwise constitute a 
breach of duty, or if the settlor specifies that the trustee shall be al­
lowed to make investments which Inight otherwise be considered im­
pru~eJ?-t, the trust law in many states will be intetP,reted to allow the 
deviation. In the absence of a fiduciary responsibility section in the 
present Act, courts applying trust law to employee benefit plans have 
allowed the same k~nds of deviations, even though the typical employee 
be~efit £Ian, covermg hundreds or even thousands. of participants, is 
qmte different from the testamentary trust both m purpose and in 
nature. 

T~i~d, even a~sm;:ring that the law of trusts is applicable, V~-ithout 
prov.IsiOn.s (lackin.g m the present Act) allowing ready access to both 
detailed mformatwn about the plan and to the courts and without 
standards by which a participant can measure the fiduciary's conduct 
(~lso la~king in .the present Act) he is not equipped to safeguard 
either h1s own !1gh~s or the plat?- as~ets .. Furth~rmore, a fiduciary 
standard embodied m Federal legiSlation Is considered desirable be­
cause it will bring a measure of uniformity in an area where decisions 
under the same set of facts may differ from state to state. It is ex­
pected that courts will interpret the prudent man rule and other fiduci­
ary standards bearing in mind the special nature and purposes of 
em.ployee benefit :plans intended to be effectuated by the Act. 

F~nally, ~tis e~dent that the op.erati?ns of employee benefit plans 
are mcreasmgly mterstate. The urufornnty of decision which the Act 
is designed t<! foster will. help adininistrato!s, fidl!-ciaries and partici­
pants to predict the legahty of proposed actiOns without the necessity 
of reference to varying state laws. 



30 

Section 15(a) when read in connection with the definition of the 
term "employee benefit fund" makes it clear that the fiduciary pro­
visions apply only to those funds which leave assets at risk. While the 
Retirement Income Security for Employees Act has the effect of re­
quiring all retirement plans subject to that Act to be financed through 
the medium of a segregated fund, there may be welfare funds sub­
ject to the Welfare and Pension Plans Disclosure Act such as those 
providing sickness or disability- benefits, which may not be funded. 
Thus, an unfunded plan in which the only assets from which benefits 
are paid are the general assets of the employer is not covered. How­
ever, if the plan does have assets at risk, the form in which these 
assets are held is deemed to be a trust, whether or not a trust agree­
ment exists, except that every employee benefit fund is required to be 
established or maintained pursuant to a written document indicating 
the purpose and basis of the fund. In the case of insured plans, this 
would encompass the insurance contract or similar agreement. Fund 
assets are therefore deemed a trust and may only be used for the pur­
poses of providing benefits for participants and defraying reasonable 
expenses. 

It is to be noted that the definition of "employee benefit fund" ex­
cludes assets of an investment company regulated under the Invest­
ment Company Act of 1940 but any participating shares held by the 
employee benefit fund in an investment company are assets of the 
fund and subject to coverage under this section. 

The Committee also has made provision for contributory plans to 
equitably distribute any surplus funds remaining on plan termination 
to the partio.ipants in accordance with their rate of contribution. This 
requirement 1s applicable only after plan assets have been used to 
satisfy all liabilities. The Committee believes it is unfair to permit the 
complete recapture by employers of surplus fu .... ..J.s in terminated con­
tributory plans, without regard to the fact thav contributions by the 
workers helped to generate the surplus. The Committee wishes to 
emphasize that while it is not passing judgment on any particular case 
now pending, it has concluded that equitable v.rinciples require that 
this particular subject be governed by a specific rule which reflects 
what the Committee regards as essential protection for the interests of 
workers in such plans. 

Subsection 15 (a) (b) and (c) incorporate the core principles of fiduci­
ary conduct as adopted from existing trust law, but with modifications 
appropriate for employee benefit plans. These salient principles place 
a twofold duty on every fiduciary: to act in his relationship to the 
plan's fund as a prudent man in a similar situation and under like con­
ditions would act, and to act consistently with the J?rinciples of admin­
istering the trust for the exclusive purposes prevwusly enumerated, 
and in accordance with the documents and instruments governing the 
fun~ unless they are inconsistent with the fiduciary principles of the 
sectiOn. 

There follows a list of proscriptions which represent the most serious 
type of fiduciary misconduct which in one way or another has occurred 
in connection with some welfare or pension plans. Some of these situa­
tions have been found in the administration of the WPPDA. Others 
have been discovered by congressional investigations, newspaper 
reporters, audits, and miscellaneous sources. While the magnitude of 
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these ~mpr?per practices !s small in relation to the total number of 
pl~s m existence, the senousness of the improper practices disclosed 
mdi9ates the need for additional precautions to insure that these 
specific examples do not become general conditions. The list of 
proscriptions is intended to provide this essential protection. 

W:ith respect to the pr?hibition against transferring indicia of own­
ership of plan .assets outside the Un~ted States, this is intended to pre­
clude frustratiOn of adequate :fiduCiary supervision and remedies for 
bre!lch. of trust. However, the Committee recognizes that it is not neces­
san~y Imprudent f?r plan funds to invest in securities of foreign com­
pames, an~ the h1gh ~o~t of trt:nsferring securities back and forth 
oversea.s might result m ImpractiCal burdens to plan administrators. 
-4-ccordmgly,. the S~cretary IS authorized to provide a specific exemp­
tiOn from th1s requirement where the participants' interests are safe­
guarded in an adequate fashion. 
Th~ exemp~on provi~i?n which fol.lows the listed proscriptions has 

been mclude~ I!! re~og~ntwn of established business practices, particu­
~arly of certam ms~1tutwns. such as commercial banks, trust companies, 
msur~nce comJ~ames1 and mve~tmen~ counselors, which often perform 
fiduciary functiOns ~ c~nn~c~10n w1th employee benefit plans. The 
Secret.ary may proVIde mdividual or class exemptions so that the 
e~tabhshed practices of these institutions and others are not unduly 
disr1._lpted,. so long. as they serve the participants interests, and are 
not mconsistent w1th the purposes of this Act. 

Next, there are list~d ~ra!lsa9tions in which fiduciaries are expressly 
all<?wed to e;ngag~. Th~ h::>tmg 1s necessary for reasons similar to those 
whiCh required m~lu~wn of ~he exemption provision. That is, the 
breadth of proscriptiOns, whiCh was considered necessary for the 
rea~ons sta:ted above, would <_lperate in some cases to prohibit trans­
actiOns whiCh are deemed desirable to the sound, efficient functioning 
of ell!ployee be~efit pl.ans. It was, therefore, necessary to specify that 
certam tra~sactwns, hkely to be engaged in by fiduciarie,; of virtually 
all pl.ans, will ~e allowed notwithstanding the pro3criptions. 

It lS emphasiZed, however, that even with respect to the transactions 
expressly allowed, the fiduciary's conduct must be consistent with the 
prudent man standards. 

In this connection, the Subcommittee after careful deliberation 
~eleted. a prior P~?vision, ~ection 1.5(d), ~~ich expre3sly permitted ~ 
party m mterest to provide multiple services to a plan revardless of 

~hether the ."J?arty in intere3t" was ~lso serving in a fiduci~ry capac­
Ity ~nd rece1vmJ; fees. or compensatiOn for the performance of dis­
cretw~ary functiOns with re3pect to plan funds. 
S~ctwn 15(d) ha~ been fredicat~4 on the recognition that fiduciaries, 

~UbJect to regulatl<?n. anc supervlSlon under laws affecting banking, 
msurance and securities, performed a variety of servicea and functions 
s?me, customary and rooted in t~e historical development of the fidu: 
Clary. s role, and some newly ansen as a means of strengthening the 
fiduciary's competitive position. 
. Many of. these .multiple servicea or functions are or could be rendered 
m connectiOn with a variety of trusts or funds other than pension 
trusts or funds. Examples are w~dows' estates, mutual funds, college 
endowment f1._lnds, vanable annmty funds, etc. Because the fiduciary's 
conduct r~lative to the perform~nc~ of multiple fun_ctions was subject 
to regulatiOn under laws affectmg msurance, bankmg and securities, 
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the Committee originally took the position that additional regulation 
in this field should proceed sui generis under these laws. The Committee 
believed that the bill provided ample remedy in the event, for example, 
the fiduciary breached his trust by "churning" pension fund accounts 
to generate profit for himself or ancillary activities under his control, 
or by channeling pension fund investments to shore up vulnerable 
investments made by a commercial adjunct. 

Upon review by the Subcommittee of section 15(d), however, a 
competing school of thought emerged, which emphasized the difficulty 
of securing an adequate system of control over fiduciary-commercial 
relationships in the context of pension fund management. It was 
argued that these relationships tend to subordinate the strict prOfes­
sionalism expected of fund managers to business pressures and that, 
inevitably, certain fund managers are bound to yield to these pressures 
and cause trust fund abuse in a manner which is not always accessible 
to timely discovery. Because the interests of pension fund beneficiaries 
deserve the strongest protection, it was urged that the Subcommittee 
adopt a rule which would bar a fiduciary from performing multiple 
busmess services for the pension trust unless, after application by the 
fiduciary, the Secretary waives the proscription on grounds that it is 
consistent with the purposes of the Act and is in the interest of the 
fund or classes of funds and the participants and beneficiaries. 

The Committee is aware that there exist various established and 
recognized practices which are accepted in commercial banking, trust 
and insurance companies, investment companies and other advisors 
in connection with employee benefit plans. However, notwithstanding 
current acceptance of such practices, the Subcommittee has found it 
difficult to establish definitive criteria concerning those practices 
which should be specifically proscribed. This difficulty was weighed 
by the Committee against the overriding need to protect workers' 
pension funds, and it concluded that the latter's interest out-weighed 
any current attempt to define all practices and relationships which 
constitute not only actual but real potential threats to the security 
and preservation of the pension funds. Accordingly, the Secretary of 
Labor, is authorized by the Act to waive any proscribed practice as 
long as it is consistent with the purposes of the Act and determined 
to be in the interests of pension plan participants. The Committee is 
not unaware of the possible impact of these prohibitions, and accord­
ingly has made provision in the bill for an adequate transition period 
of 3 years, or longer, if warranted. 

In the exercise of his exemption authority, the Secretary is expected 
to consult with other officials responsible for the administration of 
laws affecting insurance, banking, and securities, to ascertain their 
views. However, it is to be understood that in determining what is in 
the interest of participants and benefi~aries of pension plans, the 
judgment of the Secreatry of Labor shall be controlling. 

The Secretary's exemption authority under section 15(b)(3) also 
extends to certain party-in-interest transactions which are proscribed 
under section 15(b). In exercising this authority, consideration should 
be given to developing criteria which, if met by the .P]an, would 
provide adequate safeguards to the interests of participants and 
beneficiaries, and thus, provide a basis for approving certain types 
or classes of party in interest transactions. The Committee believes, 
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however, that such transactions should not be sanctioned solely on 
the basis that the transaction is for "adequate consideration" since 
it has sufficient evidence that the application of this standard has not 
by itself, curbed conflict-of.Jnterest abuse. Rather, the Committe~ 
intends that in developing criteria for adequate safeguards the Secre­
tary should co!lsi1er such. ~atters as the nature and purpose of the 
~Ian, and t~e mdiSpensabihty of the proscribed transaction to effec­
tivel.Y. carrymg out the purposes of the plan, the extent to which 
partlCIPft.I!ts und~r the plan possess. alternative methods of investing 
or managmg therr accol!-nts, the eXIstence of independent safeguards 
or guarantees that provide adequate security to participant interests, 
etc. 

Espec.ially si~fic~nt among the expressly allowed transactions is 
that which pernuts, m most type of plans, investment of up to ten 
percent of the fund aSE!e~s in s~curities issue~ by the employer of 
el!lployees who are :{>a:ticipants 1~ the plan. ~mce such an employer 
wil~ often be an adm1mstrator of his plan, or will function as a trustee 
or m ~orne other. fiduciary c~p~city, t~is provision creates a limited 
~xceptwr; to the h~~ed proscnpt10n agamst self-dealing. The exception 
Is made m recogmtwn of the symbiotic relationship existing between 
the employer and the plan covering his employees. Such investments 
are c?mmonly made under provisions in a trust agreement expressly 
allowmg them. 

The ten percent lim~tation appli~s to present hol4ings of plan funds 
as well as to prospective transactiOns. The Committee believes that 
where plan funds a:~ presently heavily invested in securities of the 
employer, the participants are placed at jeopardy if the financial 
of the employer should deteriorate. 

In recogn_iti!:m ?f the special purpose of profit-sharing and similar 
plan~, the hmitatw~ does not apply to such plans if they explicitly 
provid.e for. gret~;ter m~es~ment in the employer securities, nor should 
any diversificatiOn .Prt;nciple that may deve~op from application of 
the .prudent m!ln prmmple be de~med to restnct investment by profit­
s~armg plans m employer securities. On the other hand, diversifica­
tiOn standards, '!"hether ba~ed on percentage or amount of plan funds, 
:nay be appropriately apphe4 ~o mvestments !>Y profit-~haring plans 
~n othe~ than employ~r secur1t1es. An appropnate transitional period 
I~ pro:'lded for securmg compliance with these requirements with 
d1scret10n to the Secretary to provide additional time where needed. 

_The next two subsections (15(d) and (e)) are intended to codify 
With respect to employee benefit fun? fiduciaries, rules developed 
uncle~ the law of trusts. Thus a fiduciary is made personally liable 
for his breach of ~~;ny responsibility, duty, or obligation owed to the 
fund, and must reimburse the fund for any loss resulting from such 
a b~each. He must also pay over to the fund any personal profit 
reahzed through use of fund assets. Where two or more fiduciaries 
mana~e .a fund, each must use care to prevent a co-fiduciary from 
committ~ng a _breach or to compel a co-fiduciary to redress a breach. 
Plan busm~ssis.to be conducted by joint fiduciaries in accordance with 
the governmg mstruments of the plan, or in the absence of such 
pr<?':isions by a m!Ljority. of fiduciaries and a fiduciary who objects in 
wnt1ng to a ~pec1fic. action and files a copy of his objections with 
the Secretary IS not liable for the consequences of such action. 

S. Rept. 127 0, 00-1-5 
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Exculpatory and similar clauses which purport to relieve a fiduci­
ary from any responsibility, obligation, or duty which under the Act 
are expressly prohibited and made void as against public policy. What­
ever the validity such provisions might have with respect to testa­
mentary trust, they are inappropriate in the case of employee 
benefit plans. 

The large numbers of people and e:normous amounts of money 
involved in such plans coupled with the public interest in their 
financial soundness, as expressed in the Act, require that no such 
exculpatory provision be permitted. 

In this connection, it should be noted that while co-fiduciaries are 
permitted to allocate responsibilities among themselves and, by so 
doing, generally limit their liability to the extent of their specified 
duties, a co-fiduciary who has specific knowledge of a breach of trust 
committed by a co-fiduciary or who could have reasonably been ex­
pected to realize that another co-fiduciary was breaching his trust, can 
be held personally liable for failure to compel redress of the breach 
or prevent the breach, unless he has filed in a timely fashion his ob­
jections with the Secretary. 

Subsection 15(h) prohibits persons convicted of certain listed crime 
from serving, for a period of five years after conviction or the end 
of imprisonment for such conviction, in a responsible position in con­
nection with an emfloyee benefit plan. The prohibition is considered 
necessary because o the large funds involved and the attendant great 
risk of a loss affecting a large number of persons. Section 15 is modeled 
after Section 504 of the Labor-Management Reporting and Disclosure 
Act (LMRDA) which bars persons convicted of certain crimes from 
serving as union officers. The presence of the LMRDA prohibition is 
another reason for including a similar provision in tlie Protection 
Act. Without such a provision persons barred from serving as union 
officers might take positions with employee benefit plans. The danger 
inherent in such a transfer is especially great where elements of 
organized crime are involved. 

The crimes listed have been chosen with care and have been specifi­
cally expanded from those listed in Section 504, LMRDA, to assure 
adequate protection to participants and beneficiaries. 

It is to be noted, however, that the Secretary is empowered by the 
Act to waive the prohibition during the 5-year period where he deter­
mines that a person's services in such capacity would not be contrary 
to the purposes of the Act. It is intended that in the exercise of this 
discretionary power, the Secretary may not only inquire into the 
extent of rehabilitation of the convicted person, but also into the 
circumstances surrounding or attendant to the commission of the 
disqualifying offense in order to ascertain mitigating factors which 
would affect the gravity of such offense. Such mitigating circumstances 
would include technically disqualifying offenses committed in the 
context of, and related to, a genuine labor dispute, and should be 
considered by the Secretary in passing upon a waiVer apJ?lication. 

In addition, the Committee has found that a substantial number of 
plans fail to provide adequate and fair procedures to participants and 
beneficiaries when their benefit claims or applications are denied. 
Subsection 15(1) is intended to rectify this mequity by requiring 
plans to provide adequate notice in writing to participants or benefi-
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ciaries ;vhose benefits have been denied, setting forth the specific 
reasons m terms that can be ~eadily grasped by t~e participant, and to 
afford a reasonable opportumty for a full and farr review by the plan 
ad~nistrator of any ?-ecision. denying benefits. 

Finally, the Committee has become aware of numerous instances in 
whi<:h the wido'Ys of d~ceased pension plan pa~ticipants have failed to 
receive the survivorship or death benefits which they have relied on 
because the husband while alive had through inadvertance or mis­
un~ers~and~ng, failed to exercise the survivorship or death benefit 
op.twn m hts retirement ~Ian. I.n order to correct the loss of survivor­
ship or dea;th ?~nefits whwh a!lse by reason of failure to comply with 
plan technwahties, the Committee adopted a provision which assures 
that survivorship or death benefit opt10ns cannot be lost by default 
on t~e part o~ the worker. The provision adopted by the Committee 

. spec~fi.es that m order for the de.a~h be_nefit opt10n to be waived by the 
participant, there mu~t. be a wntmg ~Igned by. the participant to such 
effect, after sue~ ;participant has received a wntten explanation of the 
terms and cond1t10ns of the option and the effect of such waiver. 

TITLE VI.-ENFORCEMENT 

. The enforcement provisions have been designed specifically to pro­
vide h?th the Secret~ry and particiJ?ants .and .beneficiaries With broad 
remedies for redressmg or preventmg vwlatwns of the Retirement 
Income Security for Employees Act as well as the amendments made 
to the Welfare and Pension Plans Disclosure Act. The intent of the 
Co~mitte~ is to provide the full range of legal and equitable remedies 
a.vadable m both state and federal courts and to remove jurisdic­
tiOnal and proqedural obstacles which in the past appear to have 
hampered effective enforcement of fiduciary responsibilities under state 
law or rec~very. of benefits due to participants. For actions in federal 
cour~s, natwnwide service of process. is provided in order to remove a 
poss1ble procedural obstacle to havmg all proper parties before the 
court. 
~xcept where plans are not subject to the Retirement Income Se­

cunty for Employees Act or the Welfare and Pension Plans Dis­
?losure Act, and in certain other enumerated circumstances, state law 
Is preempted. Beca~se of t~e int~rstate c~aracter of employee bene­
fit plans, the qomm1ttee believes It essential to provide for a uniform 
s<;n~rce of law m the areas of vesting, funding, insurance and porta­
~Ihty stand9.!ds, for e"?"aluating fiduciary conduct, and for creating a 
smgle reportmg and dtsclosure system in lieu of burdensome multiple 
~eports. As i~dicated previously, however, the Act expressly author­
Izes cooperat~ve arrangements with state agencies as well as other 
federal agencies,, a;nd prov!des ~hat ~tate laws regulating banking, in­
suranc~ or secunt1es re.mam ummparred. 

SectiOn 610 makes It unlawful for any person to discharge fine 
suspen~, expel, discipline or discriminate against a particip~nt o~ 
bene~?Iary for exercising any right to which he is entitled under the 
provisions of the plan or the Act or the Welfare and Pension Plans 
Disclosll:re Act or .for the purp?~e of interfering with the attainment 
of any nght to which such participant may become entitled under the 
plan or the Act or the Welfare and Pension Plans Disclosure Act. 
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Section 611 makes it a criminal offense for ~ny person .to .us~ fraud, 
force or violence or threats thereof to restram, coerce, mttm1dat~ or 
attedtpt to restrain, coerce, intimidate any pa~ticipant or ~enefictary 
for the purpose of interfering with or preventmg the exere1se of any 
right to which he is or may become entitled under the plan, the Act, 
or the WPPDA. . . f f · 

These provisions were added by the qom:r~nttee m the ace o .evi-
dence that in some plans a worker's pension nghts or th~ expec~at1ons 
of those rights were interfered witJ: by the use of economic sanctiOns or 
violent reprisals. Although the mstan.ces of these occurrences are 
relatively small in number, the Committee has concluded. that s~~;fe­
guards are required to preclude this type of a~use from bemg carp-ed 
out and in order to completely secure the n~hts . and expectatiOns 
brought into being by this landmark reform legtslatwn. 

TITLE VII.-EFFECTIVE DATES 

In order to provide sufficient time for .Pension and .Profit-sharing 
retirement plans to adjust to the new veE?:tmg and fundmg. standards, 
to make provision for additional costs whi?h may be exp~nenced, and 
to permit negotiated agreements to transpire, the Committee has pro­
vided a three-year delayed effective date for co?:tpliance with .the vest­
ing and fundmg standards. Since the portabiht~ progral!l IS vo~un­
tary, it is believed that a one-year d~layed effec~n:e da~e 1s suffictent 
to permit the Secretary to set m motion the admmtstrattve ,apparatus 
appropriate for this program. In order to assure as expeditwu~ly ,11;8 
possible, termination insurance coverage for unfunded ves~ed habil!­
ties incurred prior to enact!llent, a. on~-ye11;f delayed effective date lS 
provided for plans to obtam termmation msurance pursuant to ~he 
provisions of Title IV. All other provisions are to become effective 
upon enactment. 

VII. Section-by-Section Analysis 

TITLE I.-ORGANIZATION, POWERS, AND DUTIES OF 
THE SECRETARY OF LABOR 

Section 101.-This section requires the Secretary of Labor to pro­
mote programs and plans for the administration and operation of 
employee benefit plans in furtherance of the findings and .Policies set 
forth in the Act. He shall detennine the el~bility for reglBtration of 
such plans upon compliance with the requirements specified in the 
Act. Where plans are unqualified, he is authorized to cancel the regis­
tration. The Secretary is directed to administer and enforce the pro­
visions of this Act and the Welfare and Pension Plans Disclosure 
Act. The Secretary is empowered to conduct inquiries reasonably 
necessary to ascertain violations of the Act or its regulations. He may 
not conduct an examination of books and records more than once an­
nually unless he has reasonable cause to believe there has been a viola­
tion. He may exercise subpoena powers, if necessary, in the enforce­
ment of the Act. The Secretary is authorized to institute civil actions 
to enforce the provisions of the Act with attorneys appointed by him 
except for proceedings in the Supreme Court. 

The Secretary is authorized to prescribe rules and re~lations to 
govern standards and qualifications and actuaries perfonnmg services 
under the Act, and to certify actuaries as qualified for purposes of 
the Act. He is authorized to establish and maintain reasonable limita­
tions on actuarial assumptions. The Secretary is directed to conduct 
studies on the effects of and the subjects covered in the Act, including 
the su:fficiency of vesting provisions for high-mobility employees. 

Before promulgating regulations, the Secretary is directed to con­
sult with appropriate government agencies to avoid duplication or 
conflicts. He may also make arrangements with federal or state agency 
facilities for the purposes of enforcing the Act on a reimbursable basis. 

OFFICE OF AD~INISTRATION 

Section 103.-This section establishes within the Department of 
Labor an Office of Pension and Welfare Plan Administration headed 
by an Assistant Secretary of Labor appointed by the President with 
Senate advice and consent. Under supervision of the Secretary of 
Labor, he shall exercise that power and authority delegated to him 
by the Secretary for the purpose of administration and enforcement 
of the Act. 

The functions, records and personnel of the Office of Labor Manage­
ment Services Administration necessary for the administration of 
the Welfare and Pension Plans Disclosure Act, are transferred to the 
new Office of Pension and Welfare Plan Administration. 

(37) 
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CovERAGE AND ExEMPTIONS 

Section 104.-This section requires that, unless exe!fipt, t~e pro­
visions of the Act apply to any pension or profit-sh~mg-retrrement 
plan established or maintaim;d.by an e~pl~yer, a uruon, or both to­
gether in any il!dustry or act~v~ty affectmg mterstate commerce. The 
fiduciary and disclosure provisions of th~ Act apply to all employee 
benefit plans unless exempt. 

The Act does not apply to plans established by f~deral or state 
governments,· plans, established by religious orgamzati!n:s, plans for 
the self-employed, plans cov~rin~ no.t ~or~ t_han 25 partlciP.ants, plans 
established outside the terr1tonal ]UnsdiCtwn o~ th~ United .States 
for citizens of other countries unless theY. mamtam funds m the 
United States certain plans for key executives, and plans for mem­
bers of labor 'organizatiOns which are financed exclusively from the 
members' dues. . 

The funding and plan termination insurance requirements are not 
applicable to profit-sharing or money purchase plans, because of the 
nature of these plans. 

REGISTRATION OF PLANS 

Section 105.-This section requires administrators of pension and 
profit-sharing retirement plans to file applicat!ons with the Se<?r~tary of 
Labor for registration of such plans. The filmg by the !"'dmirustrll;tor 
shall be within six months after a plan has be~n established,, or, If a 
plan was in effect at the time of enactme~t of thts Act, such ~hng shall 
be within sfx months after the effecttve date of regulatwns pro­
mulgated by the Secretary of Labor, but in no event later than 12 

months. · l'fi d · h 11 b Upon find~g by the S~cret~y that a plan IS qua 1 e , ~t s. a e 
issued a certtficate of regtstratwn by the ~ecret~y. The cnt~rwn for 
the grant of such certificate shall be compliance wtth the requrrements 
of the Act. . 

Where a plan is deficient, the administrator or othe~ approprm~e 
person shall be given an.opportunity to remove the defictency, and m 
the event that such deficiency is not removed, the Secretary may order 
cancellation or denial of such certificate. 

REPORTS ON REGISTERED PLANS 

Section 106.-This section provides that the Secre~ary _may,. by 
regulation, provid~ for the filing !Jf one single report which wtll satisfy 
the reporting requrrements of this Act and the WPPDA. 

AMENDMENTS OF REGISTERED PLANS 

Section 107.-This section provides that .amendm~nts to pension or 
profit-sharing-retirement plans shall be regtster~d wtth the Secretary; 
that copies of such amendments shall be filed wtth the Secretary; and 
that the Secretary m~Y. r.equire additi<!na! .infon~ation in order that 
he may detennine the 1mttal unfunded habihty wh~ch has been crea!ed 
by the amendment and to furthe~ d~t.ennine spectal payments whtch 
may be required to remove such liability. 
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CERTIFICATE OF RIGHTS 

Section 108.-This section requires the Secretary to promulgate reg­
ulations requiring each plan to furnish or make available to its par­
ticipants (whichever is most practicable), upon termination of service 
with vested rights, with a certificate reciting the benefits due to such 
participants and the location of the entity responsible for the payments 
and pertinent data relating thereto. A copy of such certificate shall 
be filed with the Secretary. 

TITLE !I.-VESTING AND FUNDING REQUIREMENTS 

PART A-VESTING 

Section 201.-This section requires that no pension or profit­
sharing-retirement plan may require as a condition of eligibility to 
participate in the plan, a period of service longei than one . year or 
an age greater than 25, whichever occurs later, except that any plan 
which provides 100 percent immediate vesting upon entry into the 
plan may restrict participation to those who have attained age 30, or 
three years of service, whichever occurs later. 

Section 202.-This section provides that all pension and profit­
sharing-retirement plans are required to vest accrued benefits in partic­
ipants with respect to service rendered both before, as well as after, the 
effective date of the title at the rate of a 30 percent vested interest, com­
mencing with ei~ht years of service, and increasing by 10 percent each 
year thereafter m order that 100 percent vesting is attained after 15 
years of service. Vested plan benefits acquired under the Act may not 
be assigned or alienated, except that where a plan fails to make such 
provision, the Secretary shall be required to provide for final disposi­
tion of such benefits. 

It further provides that no more than three of the eight years re­
quired to qualify for a 30 percent vested right need be continuous, but 
that service prior to age 25 may be ignored in determining eligibility 
for a vested right unless the participant or his employer has made 
contributions to the plan with respect to service prior to age 25. 

In addition, in the event a participant has achieved 100 percent full 
vesting when pennanently separated from the plan and subsequently 
returns to coverage under the same plan, he may be treated as a new 
participant for purposes of vesting schedule. 

Any plan may allow more liberal vesting than required by the Act. 
If, u;pon application by a plan, the Secretary determines that a plan's 
vestmg provisions assures a degree of vesting protection as equitable 
as the vesting schedules required by the Act, he may waive the Act's 
requirements and permit the plan's vesting schedule to remain un- · 
changed. 

pART B-FUNDING 

Section 210.-This section requires that plans provide for compul­
sory funding of its obligations to its employees, Every employer is re­
quired to provide contributions for funding of his pension plan in a 
manner adequate to amortize all pension benefit liabilities which may 
accrue under the terms of the plan. Employers must fund all normal 
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service costs annually and must fund initial unfunded liabilities exist­
ing on the effective date of this title (or in any plan established after 
the effective date of the title) within 30 years from the applicable date, 
in no less than equal amounts annually. If any amendment to the plan 
results in substantial increase to the plan'e unfunded liabilities, the 
increase shall be funded separately as if it were a new plan and shall be 
regarded as a new plan for pu~poses of the plan termination insurance 
program established under th1s Act. 

If a plan :ttas an experience deficie~cy (resulting from act~arial 
error) for any particular year, the defie1ency must he removed m no 
more than a five-year period, except that where such deficiency- cannot 
be removed within such period without exceeding allowable hmits for 
tax deductions under the Internal Revenue Code for a given year 
during such period, the Secretary may prescribe necessary additional 
time to permit removal of such deficiency within allowable tax de­
duction limitations. 

Within six months after the effective date of rules promulgated by 
the Secretary to implement this title, but not later than 12 months 
after the effective date of the title or within six months after date of 

. plan establishment, whichever is later, the plan is required to submit 
a report by an actuary who has been certified by the Secretary, stat­
ing information necessary to determine the appropriate application of 
the funding requirements to the plan. Plans are also required to be 
reviewed every five years by certified actuaries who are to report the 
funding obligations which must he met and any surplus or experience 
deficiencies. The Secretar.y: is authorized to exempt certain plans from 
these filing r~quirements if consistent with the purpose of the Act. 

Section ~11.-This section provides that subject to the authority 
of the Secretary to provide ·exemptions in cases of hardship, and 
certain other circumstances all assets of terminated pension plans 
must he distributed according to the following priorities: 

First, to refund to nonretired participants in the plan the amount 
of contributions made by them; second, to retirees; third, to persons 
eligible to retire on date of plan termination; fourth, to participants 
who have vested rights under the plan but who have not reached re­
tirement age; and fifth, to other participants. In addition, employers 
are held liable for contributions (including amounts withheld from 
employees) owing to the plan which were required to be made by 
virtue of the funding requirements of the Act, but which were not 
made as of the date of plan termination. Upon either complete or sub­
stantial termination of a profit-sharing plan, the interests of all 
participants shall fully vest. 

The Secretary may approve payment of benefits due to survivors 
in accordance wtth priorities which are equa] to those of thA employees 
whose service had acquired such benefits. 

PART C.-VARIANCES 

Section ~16.-This section autho.rizes the Secretary to defer, in 
whole or in part, applicability of the vesting provisions for a period 
not to exceed five years from the effective date of such requirements 
where a plan makes a showing that the vesting requirements would 
increase the employer's costs or contributions to the plan to an extent 
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that "substantial economic injury" would result to the employer and 
to the interests of the participants. 

The definition of "substantial economic injury" is defined to include 
hu.t. not to. be limited to, a s~bst!l'ntial risk to .Plan continuance, in~ 
abthty to discharge benefit oohgatwns, substantial curtailment of pen­
sion or other employee benefits, or the production of an adverse effect 
upon employment levels of the work force of the employer contributing 
to the plan. 

In collectively-bargained plans, both employer and union are re­
quired to submit application for the variance, and where such a 
submissio~ is made, the Secretary is required to give ~ue weight to 
the expenence, competence, and knowledge of the parties concerning 
the necessity for the variance. 

Section 217.-This section provides that where an employer can 
make a showing to the Secretary of Labor that he cannot make the 
required annual contribution to•the pension plan, the Secretary may 
waive such contributions and authorize that such deficiency be funded 
over a period not to exceed five years in no less than equal annual 
payments. However, to authorize such variance, the Secretary must be 
:;atisfied that such waiver will not have an adverse effect upon the 
mterests of employees and V~-ill not impair the financial position of 
the Pension Benefit Insurance Fund. No waiver may he granted for 
~ore t~an five years, and when a plan has been granted five consecu­
tive waivers1 the Secretary has t~e authority to: (1) merge or consoli­
dat~ a defiCiently funde~ pl.an wtth another plan of the employer, if 
feasible; (2) order termmatwn of a plan if necessary to protect the 
~nterests of the participants or the position of the plan termination 
msurance program; (3) or such other action as may be appropriate to 
carry out the purposes of the Act. 

No amendments increasing plan benefits are permitted during any 
period that a funding waiver is in effect. 
T~e Secretary is required to promulgate regulations governing 

fun~mg of multi-employer. plans t~at cover a substantial portion of 
the mdustry or employees m a specific geographic area to assure that 
such plans are provided with sufficient assets to cover benefits under 
the plan. In promulgating such regulations, the Secretary is required 
to set a fundmg period that will reflect an adequate basis for funding 
t~e plan:s beJ?.efit com1f.ri.tments and whicJ; takes into account the par­
~ICular Sltuatwn pertammg to the plan, mdustry, and circumstances 
~nvolve.d. In no event is t~e Secretary authorized to prescribe a fund­
Ing penod for sue~ a mul~I-emplo:yer plan which is less than 30 years, 
an~ no such pia? 1s pernntted to mcre~se benefits beyond a point for 
which the contnbutwn rate would be madequate unless such rate is 
increased commensurately. 

The Secretary may determine also that an employer's withdrawal 
from a multi~employer plan will significantly reduce the rate of ag­
gregate contr1hutwns to the plan. He may then require the fund to be 
allocated between the nonworking and workin~ participants, and 
treat the nonworkers' share of the fund as termmated for insurance 
purposes, and the remaining portion of the fund as a new one for 
funding, variances, and insurance purposes. 

.In considering. the experience of multi-employer plans for new pre­
mmm rates for msurance, the Secretory shall take into account the 
withdrawal of employers from the plan. 
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TITLE IlL-VOLUNTARY PORTABILITY PROGRAM FOR 
VESTED PENSIONS 

PROGRAM EsTABLISHED 

Section 301.-This section establishes a voluntary program for port­
ability of vested pension credits. The program will be administered by 
and under the Secretary's direction, and will be designed to facilitate 
the voluntary .transfer of vested credits.between :r:egistered plaf!-S .. Plans 
registered under the Act may vo!untanly ap~ly for membership 1}1 the 
program and upon. approval be Issued a certificate of membership by· 
the Secretary. 

AccEPTANCE OF DEPOsiTs 

Secti<m 302.-This section requires that, upon request of a plan par­
ticipant plans which are members of this program are required to p~y, 
to a ce~tral portability fund ad~~stere~ by the ~ecretary, mom~s 
representing the value of the partiCipants vested nghts when he IS 
separated from the p~an prior to retireme~t. The Secretary will pre­
scribe the terms and Circumstances of deposits to be made. 

SPECIAL FuND 

Secti<m sm~.-This section establishes a Voluntary Portability Pro­
gram Fund under the supervision of the Secr~tary into .which pay­
ments will be made in accordance With regulatiOns prescnbed by the 
Secretary under the portability program. The Secretary shall be the 
trustee of the fund and shall administer the fund and report to the 
Congress annually of the fun?-'s operations and ~scal.status. '.fhe. Seq­
rotary is authorized to deposit the amounts received m finanmal mstl­
tutions insured by the FDIC or FSLIC but not more than 10 percent 
in any one financial institution. 

INDIVIDUAL AccouNTs 

Section 30.~.-This section requires the Fund to establish iJ;ldividual 
accounts for each participant for whom it has received momes under 
the portability program. 

PAYMENTs FRoM INDIVIDUAL AccouNTs 

Section 305.-This section provides that, at the request of a par­
ticipant transferring into a new plan, the Secretary is requi~ed to P~Y 
out if his account the accumulated amounts to purchase penswn cred~ts 
from the new plan which are actuarially equivalent. Unless the montes 
in a participant's account have been transferred to anotf:ter employer's 
plan at the participant's request, the Secretary is r~qmred to .use t!te 
monies in the participant's account to purchase a smgle-prerm~r:n life 
annuity from a qualified life insurance carrier when the participant 
reaches age 65, and in the event of the participa:nt's death, to pay out 
monies in this account to his designated beneficiary. 

TEcHNICAL AssiSTANCE 

Section 306.-This section authorizes the Secretary to furnish tech­
nical assistance to unions, administrators, and all others affected by 
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this Act who wish to develop portability or reciprocity arrangements 
of their own. 

TITLE IV.-PLAN TERMINATION INSURANCE PROGRAM 
ESTABLISHED 

Section 1,.01.-This section establishes a Private Pension Plan Ter­
mination Insurance Program administered by the Secretary, which 
requires plans to insure unfunded vested liabilities incurred prior to 
enactment of the Act, as well as after enactment of the Act. The Secre­
tary may provide insurance to cover unfunded vested liabilities of a 
plan not subject to the Act where he detennines that such plan con­
forms to the vesting, funding and all other standards required by 
the Act. 

CoNDITION OF INsURANCE 

Section 1,.02.-This section requires the insurance program to in­
sure participants against lo~ of vested benefits arising from plan 
termination. 

The amount of vested benefit insurance is limited to 50 percent of 
highest average monthly wage of participants earned over a five­
year period, or $500 monthly, whichever is the lesser. 

No insurance shall be paid if the plan is terminated less than three 
years from date of establishment or registration unless the Secre­
tary determines that a registered plan was otherwise in substantial 
compliance with the Act and that the reserve position of the insur­
ance program will not be adversely affected. 

Insurance will not cover vested rights created by any plan amend­
ment which took effect less than three years prior to plan termination. 

No coverage is extended to participants who own 10 percent or more 
of employer voting stock. 

AssEMENT AND PREMIUMS 

Section 1,.03.-This section requires plans to pay an initial uniform 
assessment to be prescribed by the Secretary to cover administrative 
costs of the program. The Secretary shall prescribe an annual pre­
mium rate based upon unfunded vested liabilities. For the first three 
years, the insurance premium shall not exceed 0.2 percent of un­
funded vested liabilities incurred after enactment of the Act. With 
respect to those unfunded vested liabilities incurred prior to enactment, 
the premium shall be 0.2 percent, provided that the unfunded vested 
liabilities of the plan were funded at least 75% during the five-year 
period preceding enactment. 

As to plans which on date of enactment were less than five years old, 
the premium shall be 0.2 percent, provided that the plan had been re­
ducmg its unfunded vested liabilities at a rate of no less than 5 per­
cent annually. In the event/lans do not meet the above funding 
standards, they can be charge a premium not to exceed 0.4 percent or 
less than 02. percent of pre-enactment unfunded vested liabilities. 

Also, in the case of multi-employer plans (as defined in the Act), the 
premium rate for the initial three years shall not exceed 0.2 percent of 
unfunded vested liabilities, regardless of when such liabilities were 
incurred. 
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After the initial three-year period, the Secretary may ~rescri~e 1!-n 
annual rate based upon experience, and unless 9ongress obJects within 
90 days, the new premium shall become e~ect1ve. . . 

The Secretary is required to consul~ With appropriate private and 
government agencies on :n.atters relatmg to the assessment and pre­
mium rates before prescnbmg rates. 

PAYMENT OF INSURANCE 

Section 404.-This section requires ~J:at plans mu~t notify the 
Secretary of intent to tenninate, and fadin~ to do so Will make s~ch 
persons personally liable for any loss~s mcurred ~y ~he PenSion 
Benefit Insurance Fund in connection With plan termmat10n. 

The insurance to be paid shall be the difference betwe~n the plan's 
assets· and unfunded vested benefits owed at the t1me of plan 
termination. . 
. In addition, the Secretary is required to pr~sc~be procedures_under 
which funds of terminated pl~D;S shall be. liqmdate~ and. pa1d out 
to cove1· vested benefits of part1c1pants. In 1mplementm{$' this au~h_or­
ity the Secretary may transfer terminated funds u~der his sup~r.Vlsion 
or purchase annuities from qualified insuranc~ carriers for part1c1pan~ 
or take such other action as may be appropriate. Persons who termi­
nate a plan with intent to circumvent the Act or the WPPDA shall 
be personally liable for losses. 

RECOVERY 

Section 405.-This section provides tha~, where emp~oy.ers in termi­
nated plans are not insolvent, they or ~herr su_ccessors-m-mterest m!l-Y 
be liable for reimbursement of a port1on of msurance benefits pa~d. 
The liability of the employer is ~o pay 100% of the unfunded v;ested 
liabilities and in no event shall It exceed 50% of the €mployer s net 
worth. . 1 · t bl The Secretary shall make arra~gementsWI~h emp oyers on equ1 a e 
terms for the reimbursement of msurance pa1d. 

The amount or amounts of any unpaid liability owed b~ aD; employer 
shall constitute a lien in favor of the government, but JUnior to any 
lien for unpaid taxes owed to the government. · 

PENSION BENEFIT INsURANCE FuNn 

Section 406.-This section establishes within the Labor Department 
a fund for the deposit of premiums, assessments, etc., made under the 
Act and for payment of such claims thereunder. 

TITLE V.-DISCLOSURE AND FIDUCIARY STANDARDS 

The new Disclosure and Fiduciary Requirements o! this Act a:re 
accomplished by amendment to the Welfare and Pension Plans Dis-
closure Act. (WPPDA). · 

DISCLOSURE 

Section 501.-This section requires that all?ual.reports filed are re­
quired to be accompanied by a certificate de~1~natmg the ~ecretary as 
agent for service of process in any action ariSmg under this Act. 
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Section 502.-This section amends Section 3 of the Welfare and 
Pension Plans Disclosure Act by adding new paragraphs containing 
revised definitions of terms such as "relative," "administrator," "em­
ployee benefit plan," "employee benefit fund," "separate account," 
"adequate consideration," "nonforfeitable pension benefit," "covered 
service," and various other terms which are intended to reconcile defi­
nitions contained in the Act with the new amendments. The definition 
of "employee welfare benefit plan" is expanded to include all benefit 
arrangements described or perinitted by Section 302 of the Taft­
Hartley Act, such as vacation funds, scholarship, child care funds, etc. 

Sectwn 503.-This section amends Sec. 4(a) of the Welfare and 
Pension Plans Disclosure Act by making editorial changes required 
by the terms of the current Act in order that the definitions of the 
WPPDA will be reconciled with those of the current amendments. 

Section 604.-This section amends Sec. 5(b) of the WPPDA by 
permitting the Secretary to require the filing of a special terininal re­
port in the event that there are monies or other assets remainin~ in 
the plan. Additionally, it is amended to grant the Secretary the nght 
to exempt from the reporting and disclosure requirements of the Act 
a certain class of employee benefit plans if the same does not serve the 
purposes of the Act. 

Section 505.-This section amends Sec. 6 of the WPPDA andre­
quires plan descriptions under this Act to be comprehensive and writ­
ten in a language and manner calculated to be understood by the 
average participant. In addition, the prior filing requirements are 
revised to authorize plan amendments to be filed in accordance with 
regulations prescribed by the Secretary. Heretofore, plan amendments 
had to be filed within 60 days after they were effective. 

Section 506.-This section provides for two significant changes to 
the WPPDA. The first is a new requirement that the annual financial 
report must include an opinion of the plan's financial condition by an 
independent accountant based upon the results of an annual audit. 
Second, plans must include in their reports more detailed financial in­
formation, particularly in connection with party-in-interest transac­
tions, and more detailed actuarial information relating to the plan's 
fundin~ method and its overall financial soundness. 

Sectton 507.-This section broadens the WPPDA requirements by 
requiring administrators to furnish reports to employees or to make 
available (whichever is more practicable) to every participant upon 
his enrollment in the plan a summary of the plan's important pro­
visions written in a maiiner calculated to be understood by the aver~e 
participant. (This requirement covers major amendments as well). 
This summary should include an explanation of a participant's rights 
and obligations under the plan and the circumstances wh1ch may dis­
qualify him from benefits, as well as the requirements of WPPDA. 
Administrators are also required to furnish or make available to par­
ticipants every three years a revised, up-to-date summary of the plan's 
important provisions (including major amendments). 

Additionally, the plan adininistrator must furnish to participants 
and beneficiaries, upon request, copies of the plan description, annual 
report, or bargaining agreement, trust agreement, contract, or instru­
ment under which the plan is established and operated. The plan ad­
ministrator may make a reasonable charge to cover the costs of such 
copies. 
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Plan administrators are also required to furnish particiJ?ants with 
notices of any vesting or funding variance the plan has received under 
other provisions of the Act. 

Section 508.-This section amends Section 9(d) of the WPPDA to 
permit the Secretary to make necessary inquiries to determine viola­
tions provided that plans cannot b~ inves~i~ated. m?re than once !lD­
nually without reasonable cause. This provision elrmmates the reqwre­
ment of certification previously required to examine reports and 
records of a plan. The annual audit required by the Act dispenses with 
the need for such certification. 

Section 509.-This section amends Section 14 of the WPPDA to 
restructure the Advisory Council on Employee Welfare and Pension 
Benefit Plans so that it will serve as an advisory council for both the 
WPPDA and the Retirement Income Security for Employees Act. 
The Advisory Council is expanded from its present number of 13 
members to 21 members. New permanent. categories. of n;embership 
are added to include the fields of actuanal counseling, mvestment 
counseling and accounting. Five representatives of management have 
also been ~dded. The peri?d of advisory co':lncil meetings is cha~ged 
from its requirement of tWice a year to meetmgs of at least four trmes 
a year. 

FIDUCIARY STANDARDS 

Section 510.-This section adds new Section 15 to the WPPDA 
which establishes fiduciary standards for employee pension and welfare 
plans. . . . 

In general, this sectiOn requ~es plans to be established pursuant 
to a written document and reqwres plan funds to be treated as a trust 
for the exclusive purpose of (1) providing benefits t? ;parti9ipants 
and their beneficiaries and (2) paying reasonable adrmrustratlve ex­
penses, and (3) assets rema~ng. after satisfacti?n ?f all righ~s, at­
tributable to employee contnbut10ns, shall be d1stnbuted eqmtably 
on basis of the rate of employee contributions. . . 

This section also requires a fiduciary (i.e., a person wh? IS r~sp?n­
sible for handling plan funds) to act as a prudent rna~ m a sirmlar 
situation and other like conditions would act. The fiduciary must ad­
here to trust principles. established by ~he Ac~, !l'nd to trust t.er_ms 
which are consistent With the Act and IS prohibited from rece1vmg 
any consideration from any party dealing wit?- such f';lnd, in connecti?n 
with fund transactions. However, transactiOns whiCh are otherWise 
prohibited may be permitted by the Secretary if .he finds th!l't t~e 
participants' interests would be served by such actiOn. A fiducmry IS 

prohibited from investing, or maintaining investment of more than 
10 percent of a pension fund's assets in securities of the emp)oyer .. 

In general, fiduciaries may be reasonably compensated a_nd ent1t~e~ 
to receive benefits which belong to them ~y reason ,of bel?-~ partiCI­
pants in the plan and may also make certam lo~s to p~rti~rgants or 
beneficiaries or make reasonable arrangements With :part1es-m-mterest 
for office space or other .se~vices, includin~ p~o~ding mor~ than 
one type of service to fiduCiaries or other parties-m-mterest whiCh are 
customarily furnished. . . . 

Any fiduciary who breaches hiS trust 1s personally hable for losses 
resulting from such breach, and co-fiduciaries are jointly and sev-

47 

erally liable except that a co-fiduciary may avoid liability by object­
ing_promptly to an;;r action which may constitute a breach of trust. 

E~cu~patory claus~s in trust agreement~ are prohibited; however, 
fiducumes are permitted to· allocate specific responsibilities among 
t.hemselves, and, thereby, subject to disapproval by the Secretary 
delineate the responsibility of each fiduciary. ' 

The bill further prohibits any individual wLo has been convicted 
of certain specified crimes from serving as an administrator officer 
trustee, emp_loyee1 or con:;u~tant of, or with resp!Jct to a plan: for fiv~ 
years folloWing h1s conviCtiOn or release from Imprisonment unless 
the Secretary determines that a waiver is justified. ' 

The bi~l also requires all investm~nts an~ deposits of elan funds to 
be mad~ m the name of the fund or 1ts nommee and prohibits employ­
ees of .et~her the employer or an emJ?loyee organization from receiving 
commisSions, or brokerage fees With respect to plan investments· 
and provides for a transitional period as determined by the Secretary 
for a plan to dis;pose of conflict-in-interest investment3. 

E':"ery plan, m accordance with regulations of the Secretary, is 
required to provide adequate notice in writing to a :participant whose 
ben~fit claim has been denied, setting forth the speCific reason for the 
demal in un~erstandable language and providin_g reasonable review 
procedures With respect to any denial of benefits. The bill also requires 
t~~t where a plan offers the option of survivorship benefits to a par­
ticipant, he can only lose such option if he waives It in writing. 

TITLE VI.-ENFORCEMENT 

Sec. 601.-This section empowers the Secretary to :petition the fed­
eral court.s to compel a pension or grofit-sharing-rettrement plan to 
comply With the Act or effect recoveries of moneys which may be due 
under the Act. 

Sections 602, 603, 604, and 605.-These sections provide that when 
th~ Secretary has 1 eason to believe that a pension, profit-sharing 
retirement plan, or other employee benefit p an is violating the Act 
or the plan's governing documents, he may seek relief in the federal 
courts to compel the return of assets to the fund to require payments 
to be m~de, to ~equire the re~<_>val of a fiduciary, and to obtain other 
appropnate rehef. Plan :participants also may seek relief in federal 
a~d state courts against vwlations committed by a fiduciary, including 
his r~moval from. office. They may also 'eek relief to recover benefits 
reqUired to be pa1d under the plan in the same courts. The Secretary 
has the right to remove an action pending in a state court to the federal 
courts for relief provided under this Act. 

Sectio'IU! 6p7 and 608.-These sections provide that administrators 
and fiduCiaries have the right to obtain judicial review of the actions 
of the Secretary. The bill provides a statute of limitations of five 
years for actions arising under the Act. 

Section ~09.-This section provides that this Act supersedes state 
la"Ys covenng the same matters. Ho\vever, the Act does not exempt or 
!elieve any per~on from complying with any state law regulating 
~ns!lr11;nc!l, bankin and related matters, and does not remove state 
]Unsdictwn over ns not subject to the Act. State courts are not 
prevented from asserting jurisdiction in compelling the accounting of 

:I 
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a fiduciary or requiring clarification of th~· plan. The Secretary or a 
plan participant ma.y remove such a case from the state to the federal 
court if it involves the applicability of the Act. . 

Section 610.-This section makes it unlawful for any person to 
discharge, fine, suspend, expel, discipline or discriminate against a 
participant or beneficiary for exercising any right to which he is 
entitled under the provisions of the plan or the Act or the Welfare 
and Pensions Plans Disclosure Act or for the purpose of interfering 
with the attainment of any right to which such participant may be­
come entitled under the plan or the Act or the WPPDA~ 

Section 611.-This section makes it a criminal offense for any per­
son to use fraud, force, or violence or threats thereof to restrain, 
coerce, intimidate or attempt to restrain, coerce, intimidate any par­
ticipant or beneficiary for the purpose of interfering with or prevent­
ing the exercise of any right to which he is or may become entitled 
under the plan, the Act or the WPPDA. 

TITLE VII.-EFFECTIVE DATES 

Section 701.-This section provides that the registration, adminis­
tration, disclosure, government procurement, fiduciary, and enforce­
ment provisions of the Act become effective upon enactment. 

The vesting and funding provisions of the Act shall become effective 
three years after enactment of the Act, and portability and insurance 
provisions one year after enactment. 

VIII. Changes in Existing Law 

In compliance with subsectio~ ( 4) . of. rule XXIX of the Standing 
Rules of the S~nate, changes m extstmg law made by sections 1 
through 9 an~ t!tles I through VI of the bill, as reported, are shown 
as follows (enstmg law proposed to be omitted is enclosed in black 
brackets; new matter printed in italic): 

WELFARE PENSION PLANS DISCLOSURE :ACT 

Pub. L. No. 85-836, 85th Cong., 2d Sess., 1958, 72 Stat. 997, as 
amended by Pub. L. No. 87-420, 87th Cong., 2d Sess. 1962 76 
Sta~. 35; 29 u.s. c. §§ 301-09; F.C.A. 29 §§ 301-09 ' ' 
Be ~t enacted. by t.he Senate and House of Representatives of the United 

States of Amerwa ~n Congress assembled That this Act may be cited 
as the "Welfare and Pension Plans Dis~losure Act." 

FINDINGS AND PoLICY 

SEc. 2. (a) The Congress finds that the growth in size, scope, and 
numbers of e~ployee welfare ~nd pension benefit plans in recent years 
has ~een rap~d. and substantial; that the continued well-being and 
secunty of mllhons of employees and their dependents are directly 
!l'ffected by these plans; that they are affected with a national public 
mterest; that they have become an important factor affecting the 
stabi!ity of employment and the successful development of industrial 
relatiOns; that. they have become an important factor in commerce 
~~cause of .the m~e:state character of their activities, and of the activ­
tttes of thetr p~ttctpants,, and the employers, employee organizations, 
an~ other enttttes by which they are established or maintained; that 
?~ng to. the la?k of employee information concerning their operation, 
1t IS desrrable m the interests of employees and their beneficiaries 
and to provide for the general welfare and the free flow of commerce' 
t~at disclosure be made with respect to the operation and administra~ 
t10n of such plans. 

(b) It is hereby declared to be the policy of this Act to protect inter­
state coli_lmerce and the interests of participants in employee welfare 
and pensiOn bene~t plans an~ ~heir beneficiaries, by requiring the dis­
closure and reportmg to partiCipants and beneficiaries of financial and 
other information with respect thereto. 

DEFINITIONS 

SEc. 3. When used in this Act-
(1) The term. ''eJ?ployee we!fare ben~fit plan" means any plan, fund, 

or program which Is commumcated or 1ts benefits described in writing 
to the. employees, and which was heretofore or is hereafter established 
or ma~nta~ned by an employer or by an employee organization, or by 

(49) 
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both, for the purpose of providing for its participaJ?-ts or th.eir bene~­
ciaries, through the purchase of insurance or ~?therWise, medica~, surgi­
cal, or hospital care or benefits, or benefits m the event of sickness, 
accident disability de:ath or [ut:employme~t.] unemployment or 
benefits of the type described or perm~tted by sectwn S02(c) of the LalJor­
Management Re~ations Act. 

(2) The term "employee pension benefit plan" means an;y- pla!l, 
fund, or program which is commu~cated or Its benefits ~escnbed m 
·writin~ to the .employees, and which was heretofore or Is hereaft~r 
established or maintained by an employer .o~ by an .emploY.e~ organi­
zation, or by both, for the purpose of P.rov1dmg for Its p~ticipants or 
their beneficiaries, by the purchase of. msurance or annuity c?ntracts 
or otherwise retirement benefits, and mcludes any profit-shanng plan 
which provides benefits at or after retirement. 

(3) The term "employee organization" means any labor union or 
any organization of any kind, or any ag_ency or employe.e rep~esenta­
tion committee, association, group, or [plan,] program: m which e~­
ployees participate and which eXIsts for. the purpose, m whole or m 
part, of dealing with employers concernm~ a~ employee [welfare or 
pension] benefit plan, or other matte~ mmden.tal. to empl:->yment 
relationships; or any employees' benefic1~ry. assoCiatiOn orgamzed for 
the purpose, in whole or m part, of establishin~ sue~ a pl~IL 

(4) The term 1'employer" means any person actm~ direc~ly as an 
employer or indirectly in the interest of an employer m relatiOn to an 
employee [welfare or pension] benefit plan, and inpludes a grouP. or 
association of employers acting for an employer m such capactty. 

(5) The term "employee" means any individual employed by an 
employer. 

(6) The term 11participant" means any employee or fo~er empl?yee 
of an employer or any member of an employee orgamzat1on who IS or 
may become leigible to receive a benefit of any type froJ!l a:n employee 
[welfare or pension] benefit plan, or whose benefiCiaries may be 
eligible to receive any such benefit. . . . 

(7) The term "beneficiary" means a person designated by a partici­
pant or by the terms of an employee [welfare or pension] benefit plan 
who is or may become entitled to a benefit thereunder. 

(8) The term "person" means an individual, partn.ership, corpora­
tion, mutual com.Pany, joint-stock company, ~st, unmcorporated or-
gA.nization association, or employee orgamzat10n. . 

(9) The' term ~~~tate" includ.es any S~at.e of the Umted. States, the 
District of Columbia, Puerto Rwo, the Vrrgm Islands, Ame.ncan Samoa, 
Guam Wake Island the Canal Zone, and Outer Contmental Shelf 
lands defined in the 'outer Continental Shelf Lands Act (43 U.S.C. 
1331-1343). . 

(10) The term "commerce" means trade, commerce, transportati?n, 
or communication among the several States, or between any for,e~gn 
count1 and any State, or between any State and any place outs1de 
thereo . . , 

(11) The term "industry or activity affectm~ com~erce meat:s any 
activity, business, or industry in commerce or m whiCh a labor dispute 
would hinder or obstruct commerce or the. free flow of com~er~e and 
inc1udes any activity or industry "affec~mg commerce" w1thm the 
meanin_g of the Labor-Management RelatiOns Act, 1947, as amended, 
or the Railway Labor Act, as amended. 
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(12) The term 11Secretary" means the Secretary of Labor. 
(13) The term 11party in interest" means as to an employee benefit 

plan or fund, any administrator, officer, fiduciary, trustee, custodian, 
counsel, or employee of any employee [welfare] benefit plan [or em­
ployee pension benefit plan,] or a person providing benefit plan serv­
Ices to any such plan, or an [employer] employer, any of whose 
employees are covered by such a plan or any person controlling, con­
trolled by, or under common control with such employer or officer or 
ell_9Jloyee or agent of such [employer, or an officer or agent or employee 
of] employer or such person, or an employee o~anization having 
members covered by such [plan.] plan, or an o:pwer or employee or 
agent of such an employee organization, or a relatwe, partner, or joint 
venturer or any of the above-described persons. Whenever the term 11party in 
interest" is used in this Act, it shall mean a person known to be a party in 
interest. If any moneys or other property of an employee benefit fund are 
invested in shares of an investment company registered under the Invest­
ment Company Act of 1940, such investment shall not cause such invest­
ment company or such investment company's investment adviser or prin­
cipal underwriter to be deemed to be a 1tjiduciary" or a "party in interest" 
as those terms are defined in this Act, except insofar as such investment 
company or its investment adviser or principal underwriter acts in con­
nection with an employee benefit fund established or maintained pursuant 
to an employee benefit plan covering employees of the investment company, 
the investment adviser, or its principal underwriter. 

Nothing contained herein shall limit the duties imposed on such invest­
ment company, investment adviser, or principal urukrwriter by any other 
provision of law. 

(14) The term 11relative" means a spouse, ancestor, descendant, brother, 
sister, son-in-law, daughter-in-law, father-in-law, mother-in-law, brother­
in-law, or sister-in-lau. 

(16) The term 11administrator" means-
(A) the person specifically so designated by the terms of the plan, 

collective bargaining agreement, trust agreement, contract, or other 
instrument, under which the plan is operated; or 

(B) in the alJsence of such designation (i) the employer in the case 
of an employee benefit plan established or maintained by a single 
employer, (ii) the employee organization in the case of a plan estab­
lished or maintained by an employee organization, or (iii) the asso­
ciation, committee, joint board of trustees, or other similar group of 
representatives of the parties who established or maintained the plan, 
in the case of a plan estalJlished or maintained by two or more em­
ployers or jointly by one or more employers and one or more employee 
organizations. 

(16) The term 11employee benefit plan" or "plan" means an employee 
welfare benefit plan or an employee pension benefit plan or a plan provid­
ing both welfare and pension benefits. 

(17) The term ' 1employee benefit fund" or "fund" means a fund of 
money or other assets maintained pursuant to or in connection with an 
employee benefit plan and includes employee contributions withheld but 
not yet paid to the plan by the employer. The term does not include: (A) any 
assets of an investment company subject to regulation under the Investment 
Company Act of 1940; (B) premium, subscription charges, or deposits 
received and retained by an insurance carrier or service or other organiza-

I 
I 
I 
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tWn., except for any separate account established or maintained by an 
insurance carrier. 

(JB) The term 11separate account" means an .accc:unt establ?:shed or 
maintained by an insurance company under whwh ~ncome, ga~ns, an.fi 
losses, whether or not realized, from assets all.ocated to such accoun~, are, ~n 
accordance with the applicable c01}lract, cred~ted to or charged aga_~nst such 
account without regard to other ~ncome, ga~ns, or losses of the ~nsurance 
company.. . . 

(19) The term "adequate considera~ion" when u~ed ~n s~cp~on 15 
means either (A) at no more than the prwe of the secunty pr~vffil~ng on a 
national securities exchange which is registered with the Secuntws and_ Ex­
change Commission, or (B) if the security is not traded on such a nat~onal 
securities exchange, at a price not less favorable to the ~und than the oif.er­
ing price for the security as established by the current 6id and asked prwes 
quoted by persons independe71:t of the issuer, or ( 0 if the pr~e of the se~ur­
ity is not quoted by persons ~ndependent of the ~ssuer, a pr~ce determ~ned 
to be the fair value of the security. . 

(20) The term "nonforfeitable pension benefit" means a leqal cla~m ob­
tained by a participant or his benefipiary to. that part of ~'!1' ~mmedtate or 
deferred pension benefit which, not1mthstandtn!J. any condtttons ~ubsequ_ent 
which would aJtect receipt of any. benefit flo'W'/,ng from S1fCh nght, artSes 
from the partic~pant's covered servwe under the plan and t8 no longer con­
tingent on the participant remaining covered by the plan. 

(21) The term "covered service" means that period of service perforff}ed 
by a participant for an employer or as a member of an employee orqantza­
tion which is recognized under the te'f'11'!8 of the plan or th~ collectwe-bar­
gaining agreement (subject to the requtrements of the Rettrement Income 

· for Employees Act), for purposes of deteT'ff}ining a participant's 
to receive pension benefits or for determintng the amount of such 

benefits. 
(22) The term 11pension benefit" means the aggregate, annual, monthly, 

or other amounts to which a participant ~as o: will becl}frte entitled upon 
retirement or to which any other person ts ent~tled by v~rtue of such par-
ticipant's death. 

(28) The term "accrued portion of normal retirement benefit" means 
that amount of such benefit which, irrespective of whether the right to such 
benefit is nonforfeitable, is equal to- . . 

(A) in the case of a profit-sha:~ng-rettrement plan or mon~ pur­
chase plan, the total amount .credited to the MCO'lfnt of a part~ctpant; 

(B) in the case of a untt benefit-type penswn plan, the benefit 
units credited to a participant; or . . 

( 0) in the case of other types of :penswn plaJU!, that portwn of the 
prospective normal retirement benefit of. a partw~pant that, pursuant 
to rule or regulation under the Ret~rement lncGrft~ Se~urdy for 
Employees Act, is deterrf!ined to constitute the partw~pant s accrued 
portion of the normal rettrement benefit under the terms of the appro­
priate plan. 

(24) The term ~<security" means any .note, stoc~, treasury sto~k1 bof!d, 
debenture, evidence of indebtedness, certificate of ?:n.terest or partwtpat~on 
in any profit-sharinq agreement, collateral-trus~ certificate, preorgamza~ton 
certificate or s,ubscnption, transferable share, tnvestment c.ontract, V?t!ng­
trust certificate, certificate of df,posit for .a security, fracttonal undwided 
interest in, or, in general, any tnterest or ~nstrument commonly known as a 
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secifrity! or an_y certificate of interest or participation in, temporary 
or mtenm certificate for, rece~pt for, guarantee of, or warrant or right to 
subscribe to or purchase, G;ny of the foregoing. 

(25) The term tt fidueiary" means any person who exercises any power 
of control, management, or disposition with respect to any moneys or other 
property of any employee benefit fund, or has authority or responsibility 
to do so. 

(26) The term 11market value" or <~valite" when used in this Act means 
fair market value where available, and otherwise the fair value as deter­
mined pursuant to rule or regulation under this Act. 

CovERAGE 

SEc. 4. (a) Except as provided in subsection (b), this Act shall 
apply to any employee [welfare or pension] benefit plan if it is estab­
lished or maintained by any employer [or employers] engaged in 
commerce or in any industry or activity affecting commerce or by 
any employee organization [or organizations] representing employees 
engaged in commerce or in any industry or activity affecting commerce 
or by both. 

(b) This Act shall not apply to an employee [welfare or pension] 
benefit plan if--

(1) such plan is administered by the Federal Government or 
by the government of a State, by a political subdivision of a 
State, or by an agency or instrumentality of any of the foregoing; 

(2) such plan was established and is maintained solely for the 
purpose of complying with applicable workmen's compensation 
laws or unemployment compensation disability insurance laws; or 

[(3) such plan is administered by an organization which is 
exempt from taxation under the provisions of section 501(a) of 
the Internal Revenue Code of 1954 and is administered as a 
corollary to membership in a fraternal benefit society described 
in section 501(c)(8) of such Code or by organizations described 
in sections 501(c)(3) and 501(c)(4) of such Code: Provided, That 
~he provisions of this paragraph shall not exempt any plan admin­
Istered by a fraternal benefit society or organization which rep­
resents its members for purposes of collective bargaining; or] 

(8) Such plan is administered by a religious organization described 
under section 501(c) of the Internal Revenue Code of 1954 which is 
exempt from taxation under the provisions of section 501(a) of such 
Code; 

(4) such plan covers not more than twenty-five[.] participants, 
except that participants and beneficiaries of such plan shall be en­
titled to maintain an action to recover benefits or to clarify their rights 
to future bene:/its as provided in section 604 of the Retirement Income 
Security for Employees Act. 

(5) such plan is established or maintained outside the United 
States primarily for the benefit of employees who are not citizens of 
the United States and the situs of the employee benefit plan fund 
established or maintained pursuant to such plan is maintained out­
side the United States. 
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DuTY oF DiscLosuRE AND REPORTING 

SEc. 5. (a) The administrator of an employ~e ~elfare benefit p~an 
or an employee pension benefit plan shall pubhsh m accordance with 
section 8 to each participant or beneficiary cover~d thereunder (1) a 
description of the plan and (2) an annual fi:nane1al ~eport. S!lch de­
scription and such report shall contain the mfor~at10n reqmred by 
sections 6 and 7 of this Act in such form and deta1l as the Secretary 
shall by regulations prescribe and copies there:of shall be ~xecuted, pub­
lished, and filed in accordance with the provt~Ions of this _Act and the 
Secretary's regulations theTeund.::r. No regulati<;m. shall be Issued u~de: 
the preceding sentence whteh reheves any adnnms.trator of. the obh~a 
tion to include in such description or. report any mfor~atlon ~elatlve 
to his plan which is required by section 6 or 7. Notw:t~sta.ndmg the 
foregoing, if the Secretary finds, on the recor~ a~ter gtvtnJ,; mterested 
persons an opportunity to be heard, that specific mformati?n o~ plans 
of certain kinds or on any class or classes of benefits described ~n sec-

. tion 3(1) and (2) which are provided by such pla~s cannot, m. the 
normal method of operation of such plans, be practiCably ascertau!-ed 
or made available for publication in the manner or ~or the ~er10~ 
prescribed in any provision of this Act,. or that the mfor?lat~on 1f 
published in such manner or for such penod. would be ?uphcatlve or 
uninformative, the Secretary may by regu~attc;ms prescnb~ such ot~er 
manner or such other period for the publicatiOn .of such mformat10n 
as he may determine to be necessary and appropriate to carry out the 
purposes of this Act. . · f 

[(b) The term "administrator" whenever used m this Act, re ers 

to- [ ( 1) the person or persons design a ted !>Y the tern:ts. ~f the· plan 
or the collective bar~aining agreement With respons1b1hty for the 
ultimate control, disposition, or management of the money 
received or contributed; or 

· [ (2) in the absence of such designat!on, ~~e person or persons 
actually responsible for the con~ol, disp?s1t10n, ~r management 
of the money received, or contrtbnted, ~respect~ve of. whether 
such control disposition or management IS exerCised drrectly or 
through an ~ent or trust~e designated by su.ch pe~n or persons.] 

(b) The Secretary may require the jilinp of. spe_cial ter:ntnal reports on 
behalf of an employee benefit plan which w mndtng up tts ajfatrs, so l?m.J 
as moneys or other assets remain in the plan. Such reporlf! n:ay ?e requtred 
to be filed regardless of the number of participants rema~mng tn the plan 
and shall be in such form and filed in such manner as the Secretary may 

prescribe. . .. :.:~of 1.- t' f all (c) The Secretary may by regulatwn prou~ or tne exemp 1,on rom 
or part of the reporting and disclosure requtrements of thw Act of ahy 
class or type of employee benefit plans ij the . Secretary ;find~ that t e 
application of such requirem~nts to such plans w not requtred tn order to 
implement the purposes of thw Act. 

DESCRIPTION OF THE PLAN 

SEc. 6. (a) [Except as provided in section 4, the] A description of 
any employee [welfare or pension] benefit plan shall be pubhshed as 
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required herein within ninety days [of the effective date of this Act or 
within ninety days] after the establishment of such [plan, whichever 
is later.] plan or w7ien such plan becomes subject to this Act. 

(b) The description of the plan shall be [published, signed and 
sworn to by the person or persons defined as the "administrator" in 
section 5, and shall include their names and addresses, their official 
positions with respect to the plan, and their relationship, if any, to the 
employer or to any employee organizations, and any other officer, posi­
tions, or employment held by them; the name, address, and description 
of the plan and the type of administration; the schedule of benefits; 
the names, titles, and addresses of any trustee or trustees (if such per­
sons are different from those persons defined as the "administrator"); 
whether the plan is mentioned in a collective bargaining agreement; 
copies of the plan or of the bargaining agreement, trust agreement, 
contract, or other instrument, if any, under which the plan was estab­
lished and is operated;] comprehensive and shall include the name and 
type of administration of the plan; the name and address of the admin­
istrator; the names and addresses of any person or persons responsible 
for the management or investment of plan funds; the schedule of benefits; 
a description of the provisions providing for vested benefits written in a 
manner calculated to be understood by the average participant; the source 
of the financing of the plan and [the] identity of any organization 
through which benefits are provided; whether [the] records of the 
plan are kept on a calendar year basis, or on a policy or other fiscal 
year basis, and if on the latter basis, the date of the end of such 
policy or fiscal year; the procedures to be followed in presenting 
claims for benefits under the plan and the remedies available under 
the plan for the redress of claims which are denied in whole or in 
part. Amendments to the plan reflecting changes in the data and 
mformation included in the original plan, other than data and in­
fonnation also required to be included in annual reports under section 
7, shall be included in the description on and after the effective date 
of such amendments. Any chang_e in the infonnation required by 
this subsection shall be reported [to the Secretary within sixty days 
after the change has been effectuated.] in accordance with regulations 
prescribed by the Secretary. 

ANNUAL REPORTS 

SEc. 7. (a) (1) [The administrator of any employee welfare or 
pension benefit plan, a description of which is required to be published 
under section 6, shall also publish an annual report with respect to 
such plan]. An annual report shall be published with respect to any 
employee benefit plan if the plan provides for an employee benefit fund 
subject to section 1/J of this Act or if it covers one hundred or more 
participants. However, the Secretary, after [investigation,] notice 
and opportunity to be heard, may require the administrator of any 
plan otherwise not covered by the Act to publish such report when 
necessary and appropriate to carry out the purposes of the Act. Such 
report shall be published as required under section 8, within one 
hundred and fifty days after the end of the calendar (year (or, if] 
policy or fiscal year on which the records of the plan are [kept on a 
policy or other fiscal year basis, within one hundred and fifty days 
after the end of such policy or fiscal year).] kept. 

I 
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($) If some or all of the benefits uind~ t~e plan are l!rovided by. an 
insurance carrier or service or other orgamzatwn, such carrter or orgamza­
tion shaU certify to the administrator of such plan, within one hundred 
and twenty days after the end of each calendar, policy, or other:fiscal year, 
as the case may be such information as determined by the Secretary_ to 
be necessafy to ~ble such administrator to comply with the requtre­
ments of this Act. , . 

(3) The administrator of an employee benefitplan shall cause an audtt 
to be made an'Uually of the emplf;yee benefit fund establishe4 in connection 
with or pursuant to the provwwns of the plan. Such audtt shall. b.e con­
ducted in accordance 1mth generally ac~epted standards of aUfltt·mg ~y 
an independent certified or licensed publw accountant, but nothtng here·m 
shaU be construed to require such an aw}it c:f t~e books ?r _recor_ds of any 
bank, insurance company, or other tnsttt~twn providtng tnsurance, 
investment, or related function for the plan, if such books or records are 
subject to periodic examination by any agency of the Federal Government 
or the government of any State. The auditor's opinion and com~ents 
with respect to the financial information required to be furnished tn the 
annual report by the plan administrator shall form a part of such report. 

(b) A report under t~is section shall [b~ sigp.e_d by the administrator 
and such report shall mclude the followmg :] tnclude-

(1) The amount contributed by each employer: t!Ie amount 
contributed by the employees; the amount of benefits patd or other­
wise furnished; the number of employees covered; a. statement 
of [assets specifying the total amount m each of the folloWing types of 
assets: cash, Government bonds, non-Government bonds and de­
bentures, common stocks, preferred stocks, common trust funds, 
real estate loans and mortgages, operated real estate, other real 
estate and other assets; a statement of liabilities, receipts, and 
disbu;sements of the plan; a detailed statement of the ~al~ies and 
fees and commissions charged to the plan, to whom pa1d, m what 
amount and for what purposes. The Secretary, when he has de~er­
mined that an investigation. is necess~ in accorda!J.Ce v.ith sectiOn 
9(d) of this Act, may req_mre the filmg of support1n;g scht;dules of 
assets and liabilities. The mformation required by thts sectiOn shall 
be sworn to by the administrator, or certified to by an independf;;nt 
certified or licensed public accountant, based upon a comrrehe!l~lve 
audit conducted in accordance with accepted standards o audttmg, 
but nothing herein shall be construed to require such an a';ldit. of ~he 
books or records of any bank, insurance company, or _other mstttut10n 
providing an insurance, investment, or rel~ted. functiOn for the plan, 
if such books or records are subject to exammat10n by an agency of the 
Federal Government or the government of any State. In the cas~ of 
reports sworn to, but not certified. ~he Secretary, 'Yhen he deterrml!es 
that it may be necessary to investtgate the plan m accordance wtth 
section 9(d) of this Act, shall, prior to investigation by .the Depart­
ment of Labor, require certification of the report b:y a?-. J?depen~ent 
certified or licensed public accountant.] assets, ltabthttes, r~cetpts, 
and disbursements of the plan; a detailed statement _of ~he salar-ws and 
fees and commissions charged to the plan, to whom pata, ~n what amount, 
and for what purpose; the name and.addres~ of ef!chfiduciary, his official 
position with respect to the plan, ht-s relatwnshtp to th~ em_ployer of the 
employees covered by the plan, or the employee organwatwn, and any 
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other office, position, or employment he holds with any party in interest; 
(2) a sched111e of all investments of the fund showing as of the end of the 

fiscal year: 
. (A) the aggregate cost fJnd aggregate value of each security, by 
tSsuer, 

(B) the aggregate cost and aggregate value, by type or category, of 
all other investments, and separately identifying ( i) each investment, 
the value of which exceeds 3 per centum of the value of the fund and 
( ii) each investme1j-t in securities or properties of any person known to 
be a party in interest; 

(3) a schedule showing the aggregate amount, by type of security, of 
all purchases, sales, redemptions, and exchanges of securities made 
durtng the reporting period,· a list of the issuers of such securities; and 
in addition, a schedule showing, as to each separate transaction with or 
without respect to securities issued by any person known to be a party in 
interest, the issuer, the type and class of security, the quantity involved 
in the transaction, the gross purchase price, and in the case of a sale, 
redemption, or exchange, the gross and net proceeds (including a descrip­
tion and the value of any consideration other than money) and the net 
gain or loss, except that such sched111e shall not include distribution of 
stock or other distributions in kind from profit-sharing or similar plans 
to participants separated from the plan; 

(4) a schedule of purchases, sales, or exchanges during the year 
covered by the report of investment assets other than securities-

(A) by type or category of asset the aggregate amount of purchases, 
sales, and exchanges; the aggregate expenses incurred in connection 
therewith; and the aggregate net gain (or loss) on sales, and 

(B) for each transaction involving a person known to be a party 
in interest and for each transaction involving over 3 per centum of the 
fund, and inaication of each asset purchased, sold, or exchanged 
(and, in the case of fixed assets such as land, buildings, and lease­
holds, the location of the asset); the purchase or selling price; expenses 
incurred in connection with the purchase, sale, or exchange; the cost of 
the asset and the net gain (or loss) on each sale; the identity of the 
seller in the case of a purchase, or the identity of the purchaser in the 
case of a sale, and his relationship to the plan, the employer, or any 
employee organization; 

(5) a schedule of all loans made from the fund during the reporting 
year or outstanding at the end of the year, and a schedule oj principal and 
interest payments received by the fund during the report~ng year, aggre­
gated in each case by type of loan, and in addition, a separate schedule 
showing as to each loan which-

(A) was made to a party in interest, or 
(B) was in default, or 
(C) was written off during the year as uncollectable, or 
(D) exceeded 3 per centum of the value of the jund 

the original principal amount of the loan, the amount of principal and 
interest received during the reporting year, the unpaid balance, the 
identity and address of the loan obligor, a detailed description of the loan 
(including date of making and maturity, interest rate, the type and value 
of collateral, and the material terms), the amount of principal and interest 
overdue (if any) and as to loans wriUen off as uncollectable an explanation 
thereof; 
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(6) a lwt of all leases with-
(A) persons other than parties in interest who are in default, and 
(B) any party in interest, . 

including information as to the type of property leased (and, tn the case. of 
fixed assets such as land, buildings, leaseholds, and so forth, the locatwn 
of the property), the identity of the lessor or lessee from or _to whom the 
plan is leasing the relationship of such lessors and lessees, ij any, to the 
plan, the empl~yer, employee organization, o: any other par~y in interest, 
the terms of tke lease regarding re?i't, taxes, tnsurance, repatr~, exP_enses, 
and renewal options; if property ts leased f~om pe:sons descnbe.d tn (B) 
the amount of rental and other expenses paid dunng the reporttng year; 
and if property is leased to persons described in (A) or (B), the date 
the leased property was purchased and its cost, the date the property '~flaB 
leased and its approximate value at such date, the gross rental recetpts 
during the reporting period, the expenses .paid for the leased prope~ty 
during the reporting period, the net ~ec.etpt from the lease, . and wtth 
respect to any such leases in default, thetr tdenttty, the amounts tn arrears, 
and a statement as to what steps have been taken to collect amounts due 
or otherwise remedy the default; 

(7) a detailed lwt of purchases, sales, ex~hanges, or a_ny otl~:er t:ans­
actions with any party in interest made dunng the year, tncludtng ~nfor­
mation as to the a'sset involved the price, any expenses connected wtth the 
transaction, the cost of the a,;set, the pro~eeds, the .net gai'fl' or .loss, the 
identity of the other party to the transactwn and hw relatwnshtp to the 
p~; . J 

(8) subJect to rules of the Secretary designed to preclude the filtng OJ 

duplicate or unnecessary statements if, s~e or all oj th~ assets of a plan 
or plans are held in a common or coUecttve trust.ma~ntatned by lf bank or 
similar institution or in a separate account matntatned b'!/ a?i' .t~urance 
carrier the report shall include a statement of assets and habiltttes and a 
statem:nt of receipts and dwbursements of such common or collective trust 
or separate account and such of the information required under para­
graphs (2), (3), (4), (5), (6), and (7) of section 7(h) with respect to such 
common or collective trust or separate account as the Secretary. rf!ay 
determine appropriate by regulation. In .such ca8e the. bCf-nk or stmilar 
institution or insurance carrier shall certify to the admtnwtrator of such 
plan or plans, within one hundred and twenty days after the ~nd of ea_ch 
calendar, policy, or other fiscal year, as the case may be, the tnf.or"!!'atwn 
determined by the Secretary to be necessary to enable the plan admm~strator 
to comply 'With the requirements of this Act, and . . 

(9) in addition to reporting the in:formatior~: called f?r by thw ~ubsectwn 
the adminwtrator may elect to furmsh other ~nformatwn as to ~nvestment 
or reinvestment of the fund as additional dwclosures to the Secretary. 

((c) If the plan is unfunded, the report shall inclu~~ only the to.t~l 
benefits paid and the average number of employees ehg~ble for partici­
pation, during the past five years, broken down .bY ye~r; and !1 state­
ment, if applicable, that the only assets from whiCh claims agamst the 
plan may be paid are the general assets of the employer.] 

(c) If the only assets from which claims against an employee benefit 
plan may be paid are the general assets of the employer or the employee 
organization, the report shall include (for each of the.p~stfive year~). the 
benefits paid and the average number of employees ehg~ble for partw~pa-
tion. 
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. (d) If some ?r all of t~e benefits under ~he plan are provided by an 
msuran?e earner or service or other orgamzatwn such report shall in­
clude With respect to such plan (in addition to the information required 
by subsection (b)) the following: 

(1). [The] the ~reJ?ium rate or .subscription charge and the total 
premmm or subscriptiOn charges paid to each such carrier or organiza­
tion and the approximate number of persons covered by each class of 
such benefits. 

(2) [The] the total amount of premiums received, the approximate 
number of persons c0vered by each class of benefits, and the total 
claims paid by such carrier or other organization: dividends or retro­
active rate adjustments, commissions, and administrative service or 
other fees or other specific acquisition costs, paid by such carrier or 
other organization; any amounts held to provide benefits after re­
tirement; the remainder of such premiums; and the names and ad­
dresses of the brokers, agents, or other persons to whom commissions 
or fe~s were pai~, the amount p~id to each, and for what purpose: 
Pr~v~de.d, That If any ~uch earner or other organization does not 
mamtam separate experience records covering the specific groups it 
serves, the report shall include in lieu of the information required by 
the foregoing provisions of this paragraph (A) a statement as to the 
basis of its premium rate or subscription charge, the total amount of 
premiums or subscription charges received from the plan, and a copy 
of the financial report of the carrier or other orgamzation and (B) 
if such carrier or organization incurs specific costs in connection with 
the acquisition or retention of any particular plan or plans, a detailed 
statement of such costs. 

[(e) Details relative to the manner in which any funds held by an 
employee welfare benefit plan are held or invested shall be reported as 
provided under paragraphs (B), (0), and (D) of subsection (f)(l).] 

(e) Every employee pension benefit plan shall include with its annual 
report (to the extent applicable) the following information: 

(1) the type and basis of funding, 
(2) the. number of participants, both retired and nonretired, cov­

ered by the plan, 
(3) the amount of all re.<;erves or net assets accumulated under the 

plan, 
(4) the present value of all liabilities for all nonforfeitable pension 

benefits and the present value of all other accrued liabilities, 
(5) the ratios of the market value of the reserves and assets de­

scribed in (3) above to the liabilities described in (4) above, 
(6) a copy of the most recent actuarial report, and 

(A) (i) the actuarial assumptions used in computing the 
contributions to a tru.st or payments under an insurance con­
tract, (ii) the actuarial assumptions used in determining the 
level of benefits, and (iii) the actuarial assumptions u.ged in 
connection with the other information required to be furnished 
under thi.s subsection, insofar as any such actuarial assumptions 
are not included in the most recent actuarial report, 

(B) (i) if there is no such report, or (ii) if any of the actuarial 
assumptions employed in the annual report diifer from those in 
the most. recent actuarial report, or (iii) ~f diiferent actuarial 
assumptwns are u.sed for computing contributions or payments 
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than are uaed for any other purpo8e, a statement explaining 
same; and 

(7) such other reasonable information pertin~nt to discl~sure under 
thi8 subsection as the Secretary may by renulatwn prescM_be. . 

[(f) Reports on ell?-ployee. pension. benefit plans shall mclude,, m 
addition to the apphcable mform~twn reqmred by the foregomg 
provisions of this section, the followmg: . 

[(1) If the plan is funded through the medium of a trust, the report 
shall include~ . · d 

[(A) the type and basis of fundin~, actuanal assumptiOns use , 
the amount of current and past serVIce liabilities, and the number 
of employees, both retired and nonretired covered by th~ plan; 

[(B) a statement showing the assets of the fund as requrred by 
section 7(b). Such assets shall be valued on the basis regularly 
used in valuing investments held in the fund and reported to t~e 
United States Treasury Department,, or shall. be value~ at therr 
aggregate cost or present value, wh1chev~r 1s lower~ If such a 
statement is not so required to be filed With the Umted States 
Treasury Department; 

[(C) a detailed list, including informatioi?- as to cost, .present 
value, and percentage of total funds, of all mvestmen~s 1~ secu­
rities or properities of the employer ?r em.Ployee organ~z~~10n, or 
any other party in interest, but the 1de~t1~y of .all.secuntles and 
the detail of brokerage fees and comnnss10ns mc1dental to the 
purchase or sale of such securities need not be reyealed if such 
securities are listed and traded on an excha~g~ subJect to ~e.gul!t­
tion by·the Securities and Exchange Comm1ss1on or secunt1es m 
an investment company registered under the Investm~nt Company 
Act of 1940 or securities of a public utility holdmg company 
registered u~der the Public Utility Holding Company Act of 
1935 and the statement of assets contains a statement of the 
total' investments in common stock, preferred stock, bonds and 
debentures, respectively, valued as provided in subparagraph (B); 

[(D) a detailed list of all lo:m~ made to. the mp.ployer, employee 
organization, or other party m mterest, mcludmg the terms an~ 
conditions of the loan and the name and address of the ~orrower. 
Pro'IJ'Ukd, That if the plan is funde~ through the ~edmm of a 
trust invested in whole or in part, m one or more msurance. or 
annuity contr~cts ~th an insurance ~arrier, the report _shall m­
clude as to the portiOn of the funds so mvested, only the mforma-
tion ~equired by paragraph (2) below. . 

[(2) If the plan is funded through. the medium of a contract w1th 
an insurance carrier, the report shall mclude- . . 

[(A) the type and basis of funding, actuanal assumpt1ons used 
in deterinining ~e payl!lents under the .contract, and the number 
of employees, both retrred and nonret1red, covered by the con-
tract; and db h · [(B) except for benefits completely guarantee y t e camer, 
the amount of current and past service liabilities, based on those 
assumptions, and the amount of all reserves accumulated under 
the plan. . d h 1 b [(3) If the plan is unfunded, the report shall mclu e t e tota ene-

fits paid to retired employees for the past five years, broken down 
by year. 
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~(g) If some or all of the benefits under the plan are provided by 
an msurance carrier or service or other organization such carrier or 
organization shall certify to the administrator of s~ch plan, within 
one hundred and twenty day.s after the end of each calendar, policy, 
or other fiscal year, as the case may be, such reasonable infonnation 
determined by the Secretary to be necessary to enable such adminis­
trator to comply with the requirements of this Act. 

[(h) The Secretary shall prescribe by general rule simplified reports 
for plans which he finds that by virtue of their size or otherwise a 
detailed report would be unduly burdensome, but the Secretary may 
revoke such provisions for simplified forms for any plan if the purposes 
of the Act would be served thereby.] 

PuBLICATION 

8Ec. 8. [(a) Publication of the description of the plan and the latest 
annual report required under this Act shall be made to the participants 
and to the beneficiaries covered by the particular plan as follows: 

[(1) The administrator shall make copies of such description of the 
plan (including all amendments or modifications thereto upon their 
effective date) and of the latest annual report available for examina­
tion by any participant or beneficiary in the principal office of the plan. 

~(2~ The a:dministrator shall deliver upon written request to such 
part~c1pant or beneficiary a copy of the description of the plan (in­
cludmg all amendments or modifications thereto upon their effective 
date) and an adequate summary of the latest annual report, by mail­
ing such documents to the last known address of the participant or 
beneficiary making such request. 

[(b) The administrator of any plan subject to the provisions of this 
Act shall file with the Secretary two copies of the description of the 
plan and each annual report thereon. The Secretary shall make avail­
able for examination in the public document room of the Department 
of Labor copies of descriptions of plans and annual reports filed under 
this subsection.] 

~(c)] (a) The Secretary shall prepare fonns for the descriptions of 
plans S:nd the annual reports required by the provisions of this Act, 
and shall make such forms available to the administrators of such 
plans on request. 

(b) The administrator of any employee benefit plan subject to thi8 Act 
shall file with the Secretary a copy of the plan description and each annual 
report. The administrator shall also furnish to the Secretary, upon request 
any documents relating to the employee benefit plan, including bUt not 
limited to the bargaining agreement, trust agreement, contract, or other 
instrument under which the plan i8 established or operated and any 
document so furnii'Jhed shall be available jor public inspe~tion. The 
Secretary .shall make copies of such desCMptions and annual reports 
available for public inspection. 

(c) Publication of the plan descriptions and annual reports required by 
this Act shall be made to participants and beneficiaries of the particular 
plan as follows: 

(1) the administrator shall make copies of the plan description 
(including all amendments or modijications thereto) and the latest 
annual report and the bargaining agreement, trust agreement, con-
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tract or other instrument under which the plan was established or is 
oper~ted available for . examination by an'Jj .Plan participant or 
beneficiary in the princ~pal office of .the adm~mstrator; . . 

(2) the administrator shall furmsh to any plan partw~pant or 
beneficiary so requesting in writing a fair summary of the latest 
annual report: . . . . 

(3) the administrator shall furn":8~ or make ava_~lable, whwhe~er ~s 
most practicable: (i) to every partw~pant upon h~s enrollment ~n f:he 
plan and within one hundred and twenty days after each maJor 
amendment to the plan, a summary of the plan's important pro­
visions, including the names and add:esses of any person or persons 
responsible for the management or .~nvestm.ent of plan furul;s, an_d 
requirements of the amendment, whwhever u applwabl~, .wr~tten ~n 
a manner calculated to be understood by the average partw~pant; such 
explanation shall include a descriP,tion of the benefi.ts available to tl~e 
particiP,ant "!nder t!w l!lf!-n_ Cfnd c~rcumstanc~s whwh may result ~n 
disqualificatwn or ~nel'I{J~b~hty, and t~ requ~rements of t~e lf~lfare 
and Pension Plans Disclosure Act ~th respect to the ava~lab~hty of 
copies of the plan, bargainin_g agreement, t:ust agr~ement, contract or 
other instrument under whwh the plan u establuhed ?r operated; 
and (ii) to every participant every three years (commenc;ng.January 
1, 1975), a revised up-to-date summary of t~ pla'fl: s ~mportant 
provisions and major amendments thereto, wr:~~ten ~n a m'f_"fner 
calculated to be understood by t~ average par~W~P,ant; Cf'Tfd (~~~) to 
each plan participant or benefic~ary so request~ng ~n wnt~ng a com­
plete co,py of the plan description (including all amendments or 
modifications thereto) or a complete copy of the latest annual report, 
or both. He shall in the same way furnish a complete copy of any 
bargaining agreement, trust agreement, contract, or other ~nstrume.nt 
under which the plan is established .or. operated. In accordance w~th 
regulations of the Secretary, an ad:n~nutrator may make. a reasonable 
charge to cover the cost of furnish~ng such complete copMs. 

(d) In the event a plan is provided a var:iance with resp~ct to standards 
of vesting, funding, or both, pursuant to. t~tle II of the Rehre'f!Lent Income 
Security for Employees Act, the ~m~mstm~or shall furm~h or make 
available, whichever is most practwable, notwe of such actwn to ef!'C~ 
participant in a manner calculated to be understood by the average partw~­
pant, and in such form and detail and for such periods as may be pre-
scribed by the Secretary. 

ENFORCEMENT 

SEc. 9. (a) Any person who willfully violates .any provision of this 
Act shall be fined not more than $1,000, or impnsoned not more than 
six months, or both. . 

(b) Any administratox: ?f a plan who .falls or refuses, upon the 
written reque.st o.f a part~Cipa~t ?r b~nefiCiary covered by such .Plan, 
to make pubhcatwn to him w1thm ~hrrty days of su.ch .request, m ac­
cordance with the provisions of sectiOn 8, of a descriptiOn of the J?lan 
or an annual report containil~.g th~ informatio~ required by sectwns 
6 and 7, may in the court's discretiOn becom~ hable to any such par­
ticipant or beneficiary making such request m the amount of $50 a 
day from the date of such fai~ur~ ?r refusal. . . . 

(c) Action to recover such habihty may be mamtam~d many court 
of competent jurisdiction by any participant or benefiCiary. The court 
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in such action may in its discretion, in addition to any judgment 
awarded to. the plaintiff or plaintiffs, allow a reasonable attorney's 
fee to be pa1d by the defendant, and costs of the action. 

[(d) .The Se~retary may, after first ;equiring certification in accord­
ance wit~ sec~wn 7(b), UJ?On compiaJ?t of violation not satisfied by 
such certificatiOn, or on his own motwn, when he continues to have 
reasonable cause to believe investigation may disclose violations of 
this .Act, make .such investigations as. he ~eems necessary, and may 
reqmre or permit any person to file With him a statement in writing 
under oath or otherwise, as to all the facts and circumstances concern~ 
ing the matter to be investigated.] 
. (d) '!he ~ecr~tary may mak.e .appropri~te and necessary inquiries to 

4eterm~ne molatwns of th.e promswns of th~s Act, or any rule or regulation 
usued thereunder: Provided, however, That no yeriodic examination of 
the books and records of any plan or fund shall be conducted more than 
once annually unless the Secretary has reasonable cause to believe there 
may exist a violation of this Act or any rule or regulation issued there­
under. 

(e) Fo~ ~he purpos~s of any investigation provided for in this Act, 
the proVIsiOns of sectiOns 9 and 10 (relating to the attendance of wit­
nesses and the production of books, records, and documents) of the 
Federal Trade Commission Act of September 16, 1914, as amended 
(15 U.S.C. 49, .50), are hereby made applicable to the jurisdiction, 
powers, and duti~s of the Secretary or any officers designated by hiln. 

(f) W~enever I.t sh~ll appear to t~~ Secretary- that any person is 
e~gage~ m a~y vwlatu~n o~ the provlSlons of this Act, he may in his 
discretiOn br~ng an actwn m the proper district court of the United 
States or .Umted States c<:m,rt of any place subject to the jurisdiction 
of th~ Umted States, to en] om such acts or practices, and upon a proper 
shoWing a permanent or temporary injunction or restraining order 
shall be granted. 

(g) The United States district courts and the United States courts 
of any place subject to the jurisdiction of the United States shall have 
jurisdiction, for cause shown, to restrain violations of this Act. 

[(h) Noth.ing contained in this Act shall be so construed or applied 
as to authorize the Secretary to regulate, or interfere in the manage­
ment of, any en;tplo:y-ee :welfare or l?ension benefit plan, except that the 
Secretary may mqmre mto the existence and amount of investments 
actuari~l as&ump~ions, ?r a.cco~nting :pract.ices only when i~ has been' 
determmed that mvestigatwn IS reqmred m accordance With section 
9(d) of this Act.] 

[(i)](h) ~he Secretary shall immediately forward to the Attorney 
General or his representative any information coming to his attention 
i~ the <?ourse of t~e .administrati~n of this Act which may warrant con­
sideratiOn for cnmmal prosecutiOn under the provisions of this Act 
or other Federal law. 

REPORTS MADE PuBLIC INFORMATION 

SEc .. 10. The contents of the descriptions and regular annual reports 
~led With the Secretary pursuant to this Act shall be public informa­
tiOn,, ~nd the Secretar:y, ~here to do so would protect the interests of 
partiCipants or benefiCianes of a plan, may publish any such inofrma-
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tion and data. The Secretary may use th~ informati?n and data .for 
statistical and research purposes, and comptle and pubhsh such studtes, 
analyses, reports, and surveys based thereon as he may deem 
appropriate. 

RETENTION OF RECORDS 

SEc. 11. Every person required to file any d~scription or rep?rt ?r 
to certify any information therefor under this Act shall mamtam 
records on the matters of which disclosure if.> required which will pro­
vide in sufficient detail the necessary basic information and data from 
which the documents thus required may be verified, explail;ed, or 
clarified and checked for accuracy and completeness, and shall mclude 
vouche~ worksheets, receipts, and applicable resolution, and shall 
keep such records available for examination for a period of not less 
than five years after the filing of the documents based on the informa­
tion which they contain. 

RELIANCE ON ADMINISTRATIVE INTERPRETATIONS AND FORMS 

SEc. 12. In any action or proceeding based on an~ act or omi~sio.Il: in 
alleged violation of this Act, no person shall be subJect to any habihty 
or punishment for or on account of the failure of such person to (1) 
comply with any provision. of this Act. if he plea~s ~d proves t~at 
the act or omission complamed. of w~s m good !roth, m . C?nfornnty 
with and in reliance on any wntten mterpretatton or opmton of the 
Secr~tary or (2) Aublish and file any information require~ by any 
provision' of this ct if he pleads and proves that he published and 
filed such information in good faith, on the description and annual 
report forms prepared by the Secretary an~ in conform~ty with ~he 
instructions of the Secretary issued under this Act regardmg the filmg 
of such forms. Such a defense, if established, shall be a bar to the ft;C­
tion or proceeding, notwithstan<?~g th;at (A) .after such a~t or onn~­
sion such interpretation or opmwn ts modtfied or rescmded or ts 
det~rmined by judicial authority to be invalid or of no legal effect, or 
(B) after pubhshing or filing the description and annual reports, 
such publicati_on o~ filing is de.tetmined by j_udicial authority not to 
be in conformtty wtth the requrrements of this Act. 

BoNDING 

SEc. 13. (a) Every administrator, officer, and empl?yee of any em­
ployee welfare benefit plan or of any employee pensiOn benefit plan 
subject to this Act who handles funds or other property of such; plan 
shall be bonded as herejn provided; except that, where s'!lch plan 1s one 
under which the only assets from which benefits. a:e prod are the gen­
eral assets of a union or of an employer, the admtmstrator, officers and 
employees of such plan shall be exempt from the bonding require:me~ts 
of this section. The amount of such bond shall be fixed at the begmn~ng 
of each calendar, policy, or other fiscal year, as the case may be, whiCh 
constitutes the reporting year of such plan. Such amount shall be. not 
less than 10 per centum of the amount of funds handle~, determmed 
as herein provided, except that any such bond sh.all b.e mat least tJ;e 
amount of $1,000 and no such bond shall be reqmred man amount m 
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excess of $500,000: Provided, That the Secretary, after due notice and 
opportunity for hearing to all interested parties, and after considera­
~ton of the record, may prescribe an amount in excess of $500,000, which 
ill no event shall exceed 10 per centum of the funds handled. For pur­
poses of fixing the amount of such bond, the amount of funds handled 
shall be determined by the funds handled by the person, group, or class 
to be covered by such bond and by their predecessor or predecessors if 
!illY• du~g the preceding reporting year, or if the plan has no prec~d­
illg reportmg year, the amount of funds to be handled during the cur­
r~nt r~porting Y.ear by such person, group, or class, estimated as pro­
v:ded m regulatiOn~ of the Secretary. Such bond shall provide protec­
tiOn to the plan agamst loss by reason of acts of fraud or dishonesty on 
the part of such administrator, officer, or employee, directly or through 
connivance with others. Any bond shall have as surety thereon a cor­
porate surety company which is an acceptable surety on Federal bonds 
under authority granted by the Secretary of the Treasury pursuant to 
the Act of July 30, 1947 (6 U.S.C. 6-13). Any bond shall be in a form 
or of a type approved by the Secretary, including individual bonds or 
schedule or blanket forms of bonds which cover a group or class. 

(b) It shall be unlawful for any administrator, officer, or employee 
to whom subsection (a) applies, to receive, handle, disburse, or other­
wise exercise custody or control of any of the funds or other property 
of any employee welfare benefit plan or employee pension benefit plan, 
without being bonded as required by subsection (a) and it shall be un­
lawful for any administrator, officer, or employee of such plan, or any 
other person having authority to direct the performance of such func­
tions, to permit such functions, or any of them, to be performed by any 
such person, with respect to whom the requirements of subsection (a) 
have not been met. 

(c) It shall be unlawful for any person to procure any bond re­
quired by subsection (a) from any surety or other company or through 
any a&'en~ or bro~er in whose business ?P~rations such plan or any 
party ill mterest m such plan has any stgmficant control or financial 
interest, direct or indirect. 

(d) Nothing in any other provision of law shall require any per­
son, required to be bonded as provided in subsection (a) because he 
handles funds or other property of an employee welfare benefit plan or 
of an employee pension benefit plan, to be bonded insofar as the han­
dling .by such person of the funds or other property of such plan is 
concerned. 

(e) The Secretary shall from time to time issue such regulations as 
may be necessary to carry out the provisions of this section. When, 
in the opinion of the Secretary, the administrator of a plan offers ade­
quate evidence of the financial responsibility of the plan, or that other 
bonding arrangements would provide adequate protection of the bene­
ficiaries and participants, he may exempt such plan from the require­
ments of this section. 

ADVISORY CouNCIL 

SEc. 14. (a)(t) There is hereby established an Advisory Council on 
Employee Welfare and Pension Benefit Plans (hereinafter referred 
to as the "Council") [which shall consist of thirteen members to be 
appointed in the following manner: One from the insurance field, one 
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from the corporate trust field, two from manage.ment, four from labor, 
and two from other interested groups, all appon~ted ~y the Secret~ry 
from among persons recommended by orgaruzatwns 1~ the r~spect1ve 
groups· and three representatives of the general pubhc appomted by 
the Se~retary.] consisting of twenty-one .members appmnted by the 
Secretary. Not more than eleven members of the Oouncilshall be members 
of the same political party. . 

($) Members shall be appointed from among persons recommended by 
groups or orga,nizations which they shfdl_represent and studl be persons 
qualified to appraise the programs tnstituted under thtS Act and the 
Retirement Income Security for Employees Act. . 

(3) OJ the members appointed, fiv~ shall be representatwes of labor 
organizations; five shall be representattves of management;~ represe"!'ta­
tive each from the fields of insurance, corporate trust, actY:arial counseh!"g, 
investment counseling, and the account~ng field; and stx representattves 
shall be appointed from the general pubhc. 

(4) 'Members shdl serve for terms of three years, except that of those 
first appointed, six shall be appointed_f_o~ terms of one year1 seven shall be 
appointed for terms of two years, and e7ght shall be appotnted Jo~ terms 
of three years. A member may be reappotnted, and ~member appmnted to 
fill a ~acancy shall be appointe~ only for the rematnde~ of such term. A 
majority of members shall constitute a quorum and actton shall be taken 
only by a majority vote of those present. 

(5) Members shall be paid compensation at ~he ra~e of $150 per day 
when engaged in the actual performance of .t~etr _dutws except that any 
such member who holds another office or posttwn 1fnder the Federal Gov­
ernment shall serve without additional c~pen~atw:n. Any merr:ber shall 
receive t-avel expenses, includ~ng per d_wm tn lwu of subststence ~ 
authorized by section 5703 of tttle 5, Umted States Corle, for persons tn 
the Government service employed intermittently. . . 

(b) It shall be the duty of the Council to adVIse the Secretary With 
respect to the carrying out of his functions under this Act1 and the 
Retirement Income Security for Employees Act and to submit. to the 
Secretary recommendations with respect thereto. The Council ~hall 
meet at least [twice] jo-ur times each year and at such other tu~ws 
as the Secretary requests. At th_ e begiruling of each regular sesswn 
of the Congress, the Secretary shall tran~mit t? the Senate .and 
House of Representatives each recommendation which he has receiVed 
from the Council during the preceding calenqar year and a repo_rt 
covering his activities under the Act and the Rettrement Income Secunty 
for Employees Act for [such] the preceding [calendar] fiscal; y~ar, 
including full information as to the nu_ mber of f]ans and therr size, 
the results of any studies he may have ~ade o such plans a~d the­
[Act's] operation of this Act and the Rettrement Income Secunty for 
Employees Act and such other information and data as he. may deem 
desrrable in connection with employee welfare and pensiOn benefit 
plans. .1 t' 

(c) The Secretary shall fu~sh to the Counc1 ~n execu tve secre-
tary and such secretarial clerical, and other serviCes as are deemed 
necessary to [the] conduct [of] its business. The .S~cretary may 
call upon other agencies o~ the G.overn?llent !or statistiCal ~a~a, re­
ports, and oth~r info~matwn which will assist the Council m the 
performance of Its duties. 

67 

(d) Appointed members of the Council shall be paid compensation 
at the rate of $50 per diem when engaged in the work of the Council 
including travel time, and shall be allowed travel expenses and pe; 
diem in lieu of subsistence as.authorized by law (5 U.S.C. 73b-2) for 
pe:s~ms in the Goyernment ser~ce employed intermittently and re­
cetvmg compensatwn on a per dtm;n,. when actually employed, basis. 

(e)(l) Any member of the Counmlis hereby exempted, with respect 
to s~ch appointment,, from the operation of sec~ions 281, 283, and 1914 
of tttle 18 of the Uruted State Code, and sectwn 190 of the Revised 
Stat~es (5 U.~.C. 99), except as otherwise specified in paragraph (2) 
of thts subsectwn. 

(2) The exemption granted by paragraph (1) of this subsection 
shall not extend- · 

(A) to the receipt or payment of salary in connection with the 
appointee's Government service from any source other than the 
private employer of the appointee at the time of his appointment, 
or 

(B) during the period of such appointment, to the prosecution 
or participation in the prosecution, by any person so appointed, of 
any claim against the Government involving any matter with 
which such person, during such period, is or was directly con­
nected by reason of such appointment. 

"FIDUCIARY STANDARDS 

BEe. 15. (a) Every employee benefitjund e..cttablished to provide for the 
payment of benefits under an employee's benefit plan shall be established 
or maintained pursuant to a duly executed written document which shall 
set forth the purpose or :p"frposes for which such fund is established and 
the detailed basis on whwh payments are to be made into and out of such 
fund. Such fund shall be deemed to be a trust and shall be held for the 
exclusive purpose of (1) providing benefits to participants in the J!lan 
and their beneficiaries and (2) defraying reasonable expenses of adm~nis­
tering the plan. 

(b)(1) A fiduciary shall discharge his duties with respect to the jund-
(A) with the care under the circumstances then prevailing that a 

prudent man acting in a like capacity and familiar with such mat­
ters would use in the conduct of an enterprise of a like character and 
with like aims; and 

(B) subject to the standards in subsection (a) and in accordance 
with the documents and instruments governing the fund insofar as is 
consistent with this; Act, except that (i) any assets of the junl remain­
ing upon dissolution or termination of the fund s!iall, after complete 
sa,tisjaction of the rights of all beneficiaries to benefits accrued to the 
date of dissolution or termination, be disJtributed ratably to the 
beneficiaries thereof, or if the tru{>t agreement so provides, to the con­
tributors thereto; (ii) that in the case of a registered pension or projit­
JSharing-retirement plan, such dirstrilJution shall be subject to the 
requirements of the Retirement Income Security for Employees Act 
and (iii) any assets of the fund, attributable to employee contributions, 
remaining after complete satisfaction of the rights of all beneficiaries 
ac~ed to the date of dissolution or termination shall be equitably dis­
tributed to the employee contributors according to their rate of con­
tribution. 
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(2) Except as permitted hereunder, a fiduciary shall not-
(A) rent or sell property of the fund to any person known to be a 

party in interest of the fund; 
(B) rent or purchase on behalf of the fund any property known to 

be owned by a party in interest of the fund; . 
(C) deal with such fund in his own intere.~t or for hM own account; 
(D) represent any other party with such fund, or in a!hy way act ?n 

behalf. oj a party adver!e ~ the fund or adverse to the ~nterests of ~ts 
partw~pants or beneficwrus; . . 

(E) receive any c~ation f~om .any ~arty deal~ng 'llnth such 
fund in connection 'l!nth a transactwn ~nvolmng the fund; . . 

(F) loan money or other assets of the fund to any party ~n ~nterest 
of the fund; . . . . . 

(G) furnish goods, servwes, or faciltt~ of the fund to any party ~n 
interest of the fund; 

(H) permit the transfer of any assets or 1!roperty of the fund to, or 
its use by or for the benefit of, any party ~n ~nterest of the f11:nd; or 

(1) permit any of the assets of the fund to ~e ~ezd, deposited, ?r 
invested outside the United States unless the. ~ndww ?f O}JJnersh~p 
remain within the jurisdiction of a United States D~trwt 0(1Urt, 
except as authorized by· the Secretary by rule or regulat~. 

(3) The Secretary, by rules or regulations or upon app.lication of 
any fiduiciary or party in interest,, by order, shaU pr~e for the 
exemption conditionaUy or unconditwnaUy of an'}! fiduc~ry or class 
of fiduciaries or transactions or class or transactwns from all or part 
of the proscriptions contained in this subsection 15 (b) (2) when t~e 
Secretary finds that to do so is consistent with the purposes of t~~s 
Act and is in the interest of the fund or class of funds and the part?f~­
pants and beneficiaries: Provided, however, That a:ny such ex_e:r:tptwn 
shall not relieve a fiduciary from any other applwable promswns of 
this Act. · h'b' h fid . 

(c) Nothing in this section shall be construed to pro ~ tt t e ucwry 
from-

(1) receiving any be'fl'efit to which he ma11 be entitled as a par-
ticipant or beneficiary ~n the plan under whwh the fund was estab-
lished; . . · nd d 

(2) receiving any reasonable compensat~on for servwes ~e e'~'e , 
or for the reimbursement ?f exp~nses properly and actually_ ~.ncu~ed, 
in the performance of hM dutus 'llnth the fund~ or :ece~ryng ~n a 
fiduciary capacity proceeds from any transactwn ~nvolmng plan 
funds, except that no person so serving ?Jlh.o already receives full­
time pay from an employer or an assoc~atwn of .employers whose 
employees are participants in the .plan '!lruJ.er whwh thejund was 
establwhed, or from an employee ~rgantzat~ "!'hose members are 
participants in such plan shall recetve compensatwn from sw:h fund, 
except for reimbursement of expenses properly and actuaUy tncurred 
and not otherwise reimbursed; 

(3) serving in such position i7!' addition to ~ei7!'9 an officer, em­
ployee, agen~, or. other repres~ntatwe of 0: pa~y ~n ~nterest; 

(4) engag~ng tn the follo'llnng transactwns. . 
(A) holding or purchasing on behalf of the fund any secunty 

which has been issued by an employer whose employee~ are par­
ticipants in the plan, under which the fund was establwhed or a 
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corporation controlling, controlled by, or under common control 
with such employer, except that (i) the purchase of any security 
is for no mor~ .than ~quate consideration in money or money's 
worth, and <~~) that :if an employee benefit fund is one which 
prov~ primarily for benefits of a stated am(mnt, or an amount 
determ~'fbed by an empl?yee: s compensation, an employee's period 
of servwe, or a comb~natton of both, or money purchase type 
benefits based on fixed contributions which are not geared to the 
employer's profits, no investment shall be held or made by a 
fiduciary oj such a fund in securities of such employer or of a 
corporation controlling, controlled by, or under common control 
with ~1fCh employer, if such investment, when added to such 
secuntws already held, exceeds 10 per centum of the fair market 
value of the assets of. th.e f1fnd. Notwithstanding the foregoing, 
such 10 per cent11:m hm~tat~ shall not app!y to profit sharing, 
stock bonus, thrift and samngs or other s~milar plans which 
~xplicitly. provide. ~hat some or all of the plan funds may be 
~nve~ted ~n secunttes of such employer or a corporation con­
troll~ng, controlled by, or under common control with such 
erf}Ployer, 'f!'Or shall sa~ plans be ~emed to. be limited by any 
d~versijicatwn rule u,h~ch may be ~nvested tn such securities. 
Profi!-Bhar.ing, stock bonus, thrift, or other similar plans, which 
are ~n exwtence on the date of enactment and u,hich allow 
investment in suc_h securities without explicit provision in the 
plan, shall rema~n exempt from the 10 per centum limitation 
unti} the expiration of on.e year from the date of enactment of 
R~ttrem_ent ~ncome Secunty for Employees Act. Nothing con­
ta~ne.d ~n thu subparagra:l!h shall be construed to relieve profit­
sharing, stock bonus thrift and savings or other similar plans 
from any other applicable requirements of this section,· 

(B) purchasinr; on behalf of the fund any security or selling 
on behalf of the jund any security which is acquired or held by 
the fund, to or from a part1f_ in interest, if ( i) at the time of such 
purchase or sale the secunty is of a class of securities which is 
listed on a national securities exchange registered under the 
Securities Exchange Act of 1934- or which has been listed for 
more thqn one m~nth (at the time of such sale or purchase) on an 
electronw quotat~ system adminwtered by a national securities 
association registered under the Securities Exchange Act of 
1934-, (ii) no brokerage commission, fee (except for customary 
transfer fees), or other remuneration is paid in connection u,ith 
such .transaction, (iii) adequate consideration is paid, and (iv) 
that ~n the event the security is one described in subparagraph 
(A), the transaction has received the prior approval of the 
Secretary; 

(5) ma~ing any loan to partif;ipants or beneficiaries of the plan 
under whwh the fund was establwhed where such loans are available 
to aU participants or beneficiaries on a nondiscriminatory basis and 
are made ~n accordance with specific provisions regarding such loans 
set forth ~n the plan and are not otherwise inconsistent with the 
purposes of this Act; 
. (?) contracting or making reasonable arrangements with a party 
~"! ~nterest for o.ffice space and other services necessary for the opera­
twn of the plan and paying reasonable compensation therefor; 
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(7) foUowing the specific instructions in the trust instrument or 
other document governing the fund insofar as consistent with the 
specific prohibitions listed in subsection (b) (2); 

(8) taking action pu'Y'suant to an authorization in the trust instru­
ment or other document governing the fund, provided such action is 
consistent with the provisions of subsection (b). 

(d) Any fiduciary who breaches any of the responsibilities, obligations, 
or duties imposed upon fiduciaries by this Act shaU be personally liable 
to such fund for any losses to the fund resulting from such breach, and to 
pay to such fund any profits which have inured to such fiduciary through 
use of assets of the fund. 

(e) When two or more fiduciaries undertake jointly the perforrr~:a~e of a 
duty or the exercise of a power, qr where two or more fiduc.w'.r~es are 
required by an instrument govern~ng the fund to undertake JOtntly the 
performance of a duty or the exercise of power, but not otherwise, eac~ of 
such fiduciaries shall have the duty to prevent any other such cofiduc~ry 
from committing a breach of responsibility, obligation, or duty of a 
fiduciary or to compel such other ~ofiduciary to redress such a breach, 
except that no fiduciary shall be l~ble for any consequence of any act 
or failure to act as a cofiduciary who is undertaking or is required to 
undertake jointly any duty or power if he shall object in writing to the 
specific action and promptly file a copy of his objection with the Secretary. 

(f) No fiduciary may be relieved from any re~ponsibili!Y, obliga;tion, or 
duty imposed by law, agreement, or otherw~e. Noth~ng here~n shall 
preclude any agreement allocating specific duties or responsibilities among 
fiduciaries, or bar any agreement of insurance coverage or indemnification 
aifectingfid'lteiaries, unless specifically disapproved by the Secretary. 

(g) A fiduciary shall not be liable for a violation of this Act committed 
before he became a fiduciary or after 'he ceased to be a fiduciary. 

(h) No individual who has been convicted of, or has been imprisoned as 
a result of hi8 conviction of: robbery, bribery, extortion, embezzlement, 
grand larceny, burglary, arson, violation of narcotics laws, murder, rape, 
kidnaping, perjury, assault with intent to kill, assault which inflicts 
grie'IJOUS bodily injury, any crime described in section 9(a) (1) of the 
Investment Oompany Act of 1940, or a violation of any provision of the 
Welfare and Pension Plans Disclosure Act, or a violation of section 302 
of the Labor-Management Relations Act of 1947 (81 Stat. 167, as 
amended), or a violation of chapter 83 of title 18, United States Oode, or a 
violation of section 87 4, 1027, 1603, 1606, 1608, 1610, 1961, or 1964 of 
title 18, United States Oode, or a violation of the Labor-Management 
Reporting and Disclosure Act of 1969 (73 Stat. 619, as amended), or 
conspiracy to commit any such crimes or attempt to commit any such 
crimes or a crime in which any of the foregoing crimes is an element, 
shall serve-

(1) as an administrator, officer, trustee, cu.~todian, counsel, agent, 
employee (other than as an employee performing exclusive clerical 
or janitorial duties) or other fiduciary position of any employee 
benefit plan; or 

(2) as a consultant to any employee benefit plan, during or for 
five years after such conviction or after the end of such imprison­
ment, unless prior to the end of such five-year period, in the case 
of a person so convicted or imprisoned, (A) his citizenship rights 
having been revoked as a result of such conviction, have been fully 
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restored, or (B) the Secretary determines that such person's service 
in any capacity referred to in clause (1) or (2) would not be con­
trary to the purposes of this Act. No person shall knowingly permit 
any ·other person to serve in any capacity referred to in clause (1) 
or (2) in violation of this subsection. Any person who willfuUy 
violates this subsection shall be fined not more than $10,000 or 
imprisoned for not more than one year, or both. For the purposes 
of thi.s subsection, any person shall be deemed to have been "con­
victe0" and under the disability of "conviction" from the date of 
the Judgment of the trial court or t'he date of the final su<Jtaining of 
such judgment on appeal, whichever is the later event, regardless of 
whether such conviction occurred before or after the date oj enact­
ment of thi.~ section. For the purposes of this subsection, the term 
"consultant" means any person who, for compensation, advises or 
represents an employee benefit plan or who provides other assist­
ance to such plan, concerning the establishment or operation of such 
plan. 

( i) All investments and deposits of the funds of an employee benefit fund 
and all loans made out of any such fund shall 6e made in the name of the 
fund or its nominee, and no employer or ojficer or employee hereof, and 
no .lab'?" organization, or officer or. employee thereof, shall either directly 
o~ ~nd~rectly acce'l!t or b.e the beneficiary of any fee, brokerage, commission, 
gift, or other constderat'Lonfor or on account of any loan, deposit, purchase, 
sale, payment, or exchange made by or on behalf of the fund. 

(J) In order to provide for an orderly dispos~tion of any investment, or 
termination of any service, the retention or continuation of which would 
be deemed to be prohibited by this Act, and in order to protect the interest 
?f th~ fund and its participants and its beneficiaries, the fiduciary may 
tn h~ discretion effect the disposition of such investment or termination 
of such service within three years after the date of enactment of this 
Act, or within such additional time as the Secretary may by rule or 
regulation aUow, and such action shall be deemed to be in compliance 
with this Act. 

(k) In accordance with regulations of the Secretary, every employee 
benefit plan subject to this Act shall-

p) provide adequate notice in ~iting to any participant or bene­
ficiary whose claim for benefits from the plan has been denied, setting 
forth the specific reasons for such denial, ~itten in a manner calcu­
lated to be understood by the participant, and 

(2) afford a reasonable opportunity to any participant whose claim 
for benefits has been denied for a full and fair review by the plan 
administrator of the decision denying the claim. 

(l) 4n employee benefit plan subJect to this Act or the Retirement Income 
Secur~ty for lj:mployees Act, which provides an optional death benefit or 
any hnd, or ~!I' any form, shall not provide that such option may be waived 
by default or tn any m_anner other than in a ~iting signed by the partwi­
pant,. <ffter such pa'f1wipant receives an explanation of their terms and 
condit~s of the optwn and the effect of such waiver. 

ADMINISTRATION 

SEc. [15.] 18. (a) The provisions of the Administrative Procedure 
Act shall be applicable to this Act. 
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(b) No employee of the Department of Labor shall administer or 
enforce this Act with respect to any employee organization of which 
he is a. member or employer organization in which he has an interest. 

(c) No more than 260 employees shall be employed by the Depart­
ment of Labor to administer or enforce this Act for the first two years 
after the enactment of the Welfare and Pension Plans Disclosure Act 
Amendments of 1962. 

(d) Not more than two million two himdred thousand dollars per 
year is authorized to be appropriated for the administration and en­
forcement of this Act, for the first two years after the enactment of 
the Welfare and Pension Plans Disclosure Act Amendments of 1962. 

EFFECT OF OTHER LAWS 

SEc. [16.] 17. (a) In the case of an employee welfare or pension 
benefit Plan providing benefits to employees employed in two or more 
States, no person shall be required by reason of any law of any such 
State to file with any State agency (other than an agency of the State 
in which such plan has its principal office) any information included 
within a description of the plan or an annual report published and 
filed pursuant to the provisions of this Act if copies of such description 
of the plan and of such annual report are filed with the State agency, 
and if copies of such portion of the description of the plan and annual 
report, as may be required by the State agency, are distributed to 
participants and beneficiaries m accordance with the requirements of 
such State law with respect to scope of distribution. Nothing contained 
in this subseption shall be construed to prevent any State from obtain­
ing such additional information relating to any such plan as it may 
desire, or from otherwise regulating such plan. 

(b) The provisions of this Act, except subsection (a) of this section 
and section 13, and any action taken thereunder, shall not be held to 
exempt or relieve any person from any liability, duty, penalty, or 
punishment provided by any present or future law of the United States 
or of any State affecting. the operation or administration of employee 
welfare or pension benefit plans, or in any manner to authorize the 
operation pr administration of any such plan contrary to any such law. 

SEPARABILITY OF PROV:lSIONS 

SEc. [17.] 18. If any provision of this Act or the application of such 
provision to any person or circumstance is held invalid, the remainder 
of this Act and the application of such provision to other persons or 
circumstances shall not be affected. 

DONALD S. GRUBBS, JR. 

Fellow of lhe Socl#ty ofllcl,_i#s 
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Basis for Study 

The Senate Subcommittee on Labor was authorized by Senate Resolution 

235, 92nd congress, 2nd Session, to continue its study of private pension 

plans, with particular attention to the various cost factors which affect 

employers and plans. As part of this study, the Subcommittee contracted to 

obtain certain pension plan cost estimates from the actuarial firm of Grubbs 

and company, Baltimore, J;',a.ryland. The study was made to determine the ran::;e 

of estimated costs to private pension plans resulting from compliance with 

minimum vesting requirements under several proposed minimum vesting standards. 

2. Summary of Methods and Assumptions 

Data was collected from actual pension plans and used to construct 

seven model plans distributions of employees. The distribution of employees 

by sex, age, years of service and rates of compensation were based directly 

on those for seven actual pension plana. The actual rates of termination 

or employment for each plan were used in the study. Assumptions were made 

about the pla~ provisions, rates of disablement, mortality,retirement age, 

investment return and increases in compensation. The various assumptions 

used are described in detail in the report and were carefully selected to 

be representative of actual experience under pension plans in the United 

States. 
For each model distribution costs were calculated under four different 

benefit formulas. For each model and benefit formula costs were determined 

for plans which currently have (a} no vesting provisions, (b) a. liberal 

vesting provision and (c) a moderate vesting provision. For each combination 

costs were calculated for (a.) present employees under fully funded plans, 

-1-
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(b) present employees under unfunded plans, and (c) new employees. And for 

each of these various comb.inations :me increase in pension plan costs was deter­

mined under four alternative minimum vesting standards. 

3. Summary of Findings 

Private pension plans contain endless variety. They contain variety in 

their plan provisions, including existing vesting provisions, in the extent 

of their funding, in the distributions of employees they cover by age, sex 

and years of service, in their rates of termination of employment of plan 

participants, in rates of investment return on their funds, and in many 

other factors. Each of these variations results in differences of costs. 

Thus the coat of private pension plans covers a wide range. And the increase 

in cost to comply with the vestini~ provisions of the proposed legislation 

also covers a. wide range. The report endeavors to determine the range of 

those costs for the large majority of plans. There will still exist a small 

percentage of plans with characteristics such that they do not fall within 

the range of costs presented in this study. 

Costs were determined under four different schedules of vestina require­

ments. Under the first schedule an employee would be 30% vested in his 

accrued pension after 8 years of service, and the vesting would increase 10$ 

per year until l~ vesting was reached after 15 years of service. Service 

prior to the effective date would be counted in determining eligibility for 

vesting, but benefits accrued based on such past service would not be re­

quired to be veste.d. If such past service were not counted for eligibility, 

the increase in pension plan costa would initially be slightly less than those 

shown in the report. 
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The second vesting schedule is like the first, except that all past 

service benefits would also be subJect to the vesting requirements. 

The third vesting schedule is like the first, except that, for emp].oyees 

age 45 or over on the effective date, all past service benefits would also 

be subject to the vesting requirements. 

The fourth vesting schedule is the "Rule of 50" under which an employee' e 

accrued benefit is 50% vested when his age plus service equals 50 years, but 

not prior to 3 years of service, and the vesting percentage increases 10% 

for each of the following 5 years. The nule of 50 does not apply to past 

service benefits based on service prior to the effective date. 

The range of increase in pension plan costs under each of the four 

vesting schedules is summarized in the table on page 5. The table shows 

costs separately for plans with no present vesting provisions, plans with 

moderate present vesting provisions, and plans with liberal present vesting 

provisions, as well as all plans combined. 

23% of pension plan members are now covered under plans with no vesting 

prior to eligibility for early or normal retirement. The annual long term 

cost for most of these plans, before being amended to conform with the pro~ 

posed legislation, ranges from 1.8% to 10.4% of pay. The increase in long 

term cost to amend these plans to conform with each of the proposed vestinc; 

schedules is shown in the top portion of the table as a percentage of payroll, 

and is shown in the bottom portion of the table as a percentage of the pension 

plan cost before amendment. 

21~ of pension plan members are now covered under pension plans with 

full vesting after 10 years service or less, with no ase requirement. The 

annual long term cost for most of these more liberal plans, before being 

amended to conform with the proposed legislation, ranges from 2.2% to ll. 9% 

:-3-
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o:f' pay. 

The remaining 56% of pension plan members 
• are covered under plans with 

some moderate vesting provision, but less liberal than full vesting after 

10 years service. The annual long term cost for most of these plans, before 

bein~ amended to conform with the proposed legislation, ranges from 2.
2
% 

to 11.8% of pay. 

Plans with liberal vesting at present have the hi~~est present costs, 

but would have only a negligible increase. Plans with no vesting at present 

have the lowest present costs and Would have the highest increase, bringing 

their costs up toward comparable plans with liberal vesting provisions at 
present. 

Of those plans which do have an increase in cost, those with low turn~ 

over presently have the highest cost and would have the smallest increase. 

Those with high turnover have the lowest present cost and would have the 

largest increase, bringing them up toward the cost of comparable plans with 

low turnover, 

Termination rates used in this study reflect a wide range of experience, 

but do not reflect the results of layoffs of larse numbers of employees. 

While such layoffs increase the cost of vested pensions, the total cost of 

the pension plan as a percentage of pay is usually reduced by such an event. 

This report presents pension plan costs as a percentae;e of total compen~ 

sation for all plsn members, and this is common practice. But it would be 

a mistake to think that a pension plan actually has costs for all members. 

Ultimately a pension plsn only has costs for members who receive benefits. 

If a Particular pension plan has indicated c·osts of 4.0% of total payroll, 

it may really have a cost averaging 6~ of pay for those members who ultimately 

~4-
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receive a benefit and 0% of pay for employees who terminate their employment 

with no vested benefit. If addition of a vesting provision increases the 

cost of that plan from 4.0% to 4.4~ of total payroll, it has done so by in-

creasing the number of members for whom there is a cost averaging 6% (perhaps 

more or less for these additional members), and decreasinB the number of 

members for whom there is a O% cost. Thus the addition of vesting does not 

increase the cost for plan members for whom there is already a cost, but 

rather it adds a cost for m~iwers who had no cost previously. 

The full findings of the study and the basis on Which it was conducted 

are described in the report. 

-5-

79 

RANGE OF INCREASE Il'l PENSION PLAN COSTS 

FOR MANDATORY VEST!l'IG PROVISIONS 

PRESENT PRESE:NT 
VEST!l'IG: VESTING: 
NONE !40~ 

Percentage of Pension Plan Members 
Covered Under Such Plans 23'/. 5~ 

Range of Present Plan Cost 
as a Percent of Payroll 1.8f,-lo.4;t, 2.2f,..11.8)4 

Range of Increase in Cost as a Percent of Payroll 

1. 3~ at 8 years, graded, 
no past service vested 0.2%-0.6% o.o;t-0.2% 

2. 3~ at 8 years, graded, 
all past service vested 

3. 3~ at 8 years graded, 
past service vested for 
members age 45 and over 

4. Rule of 50, 
no past service vested 

O.l<J,-0.3)4 

O.lj&..0.2<j, 

0.2~-0.7'1> 

Range of Increase in Cost as a Percent of Present Plan Cost 

l. 30<f. at 8 years, graded, 
no past service vested 3%-25~ ot.-fll, 

2. 30<f. at 8 years 1 graded 1 
all past service vested 5%-53% 1%-8% 

3. 30',0 at 8 years , graded, 
past service vested for 
members age 45 and over 5%-44% 1%-6% 

4. Rule of 50, 
no past service vested 3%-28%. t::Prl2'/> 
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PHESENT 
VESTING: AJ.J.. 
~J;;RAL ~ 

2li 100% 

2.2%-11.9~ 1~8~~-ll. ~J~~ 

~-1% (Y,)-25~ 

Oi-1\i 0'~-53~ 

Oi-l% 0~-411.;~ 

Q;'.,...5% 0~~-28% 
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,EMPLOYEE BENEFIT SECURITY ACT OF 1973 

QcroBEB 2, 1973 . .....,£QJDtllitteed to rthe Committee of the Whole House on the 
State of the Union and ordered to be printed 

Mr. PERKINS, from the Committee on Education and Labor, 
submitted the following 

·REPORT 
together with 

SUPPLEMENTAL, ADDITIONAL, AND INDIVIDUAL 
VIEWS 

[To accompany H.R. 2] 

The Committee on Education and Labor, to whom was referred the 
bill (H.R. 2) to revise the Welfare and Pension Plans Disclosure Act, 
having considered the same, report favorably thereon with an amend­
ment and recommend that the bill, as amended, do pass. The amend­
ment substitutes all after the enacting clause and inserts a substitute 
text which appears in italic type in the reported bill. 

I. SYNOPSIS 

The Employee Benefit Security Act as reported by the Committee 
is designed to remedy certain defects in the private retirement system 
which limit the effectiveness of the system in providing retirement 
income security. The primary purpose of the bill is the protection of 
individual pension rights, but the committee has been constrained to 
recognize the voluntary nature of :private retirement plans. The rela­
tive im:provements required by this Act have been weighed against 
the additional burdens to be placed on the system. While modest cost 
increases are to be anticipated when the Act becomes effective, the ad­
verse impact of these increases have been minimized. Additionally, all 
of the provisions in the Act have been analysed on the basis of their 
projected costs in relation to the anticipated benefit to the employee 
partici :pant.· In broad outline, the bill is designed to: 2 

( 1) establish equ~table standards of plan ad~inistr.ation ; f f 0 (2) mandate mmimum standards of plan design with respe ~· ~~ 
to the vesting of plan benefits; ~ '· 

• 0 

• .!' 
~ 
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(3) require miJ;tim'!lffi standards of .fiscal responsibility by re­
qmrmg the amortizatiOn of unfunded liabilities; 

( 4) msure the vested portion of unfunded liabilities against 
the risk of premature plan termination; and 

( 5") promote a renewed expansion of private retirement plans 
and increase the number of participants receiving private retire­
ment benefits. 

Provision is made for the imposition of criminal penalties on those 
willfully violating their duties under the Act. The Labor Depart­
ment is give:r:t primary authority to administer the provisions of the 
Act, but the Committee has placed the principal focus of the enforce­
ment effort on anticipated civil litigatiOn to be initiated by the Sec­
retary of Labor as well as participants and beneficiaries. 

II. BACKGROUND 

The private pension system is a relatively modern economic institu­
tion tracing its role as an im;portant social and economic factor only 
from the mid 1940's. A variety of converging financial and social 
trends in our society have created a favorable environment for the 
growth and expansion of private deferred compensation schemes and 
retirement programs in general. As our economy has matured, an ever 
increasing number of employers have recognized their responsibility 
for the physical and economic welfare of their employees, even for 
the years beyond retirement. Its development parallels and is a re­
sponse to the transition of the American life style from its rural agrar­
ian antecedents into its present urbanized, wage earner society. The 
dynamic ass~t growth necessary to meet its responsibilities has placed 
the private pension system in a position to influence the level of sav­
ings, the operation of our capital markets, and the relative financial 
security of millions of consumers, three of the fundamental elements 
of our national economic security. 

The growth of the private pension movement in the United States 
proceeded slowly until the years preceding World 'Var II. As the full 
implications of the economic changes sweeping the nation were felt, 
American beliefs and a~titudes regarding retirement secur~ty chang~d. 
The passage of the Railroad Retirement Act and the SoCial Security 
Act marked the turning point in American thinking, and dissatisfac­
tion with those early governmental programs contributed to an accel­
erated interest in private retirement plans. The wage freezes imposed 
during World War II and the Korean conflict focused increased 
attention on the deferred component of compensation as a means of 
avoiding the freeze restrictions. 

In 1947 a series of administrative proceedings and court decisions 
under the National Labor Relations Act of 1935 held that pensions 
were a form of remuneration for the purposes of that Act, and they 
accordingly became mandatory subjects of collective bargaining. (In­
land Steel Company v. NLRB, 170 f.2d 247 (7th Cir. 1948), cert. 
denied, 336 U.S. 960 (1949) ). In the same time period a Presidential 
fact finding commission in presenting its report on the steel industry 
labor dispute in 1949 stated that : 

We think all industry in the absence of adequate Govern­
ment programs, owes an obligation to workers to provide for 
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maintenance of the human· body in the form of medical and 
similal' benefits and full depreciation in the form of old age 
retirement-in the same way as it now does for plant and 
machinery. 

. In 1940, an estimated fom.-million employees were covered by pri­
vate pension plans; in 1950, the figure had increased to almost 10 mil­
lion and in 1960 over 21 million were covered. Currently, over 30 mil­
lion employees or almost one half of the private non-farm work force 
are covered by these plans. This phenomenal expansion of coverage 
has been. matched by· an even more startling accumulation of assets to 
back the benefit structure. Today, in excess of $150 billion in assets are 
held in reserve to pay benefits credited to private plan participants. 

This rapid growth has constituted the basis for legislative efforts at 
both the federal and state levels to assure equitable and fair adminis­
tration of all pension plans. 

Various aspects of pension plans have been affe.cted to some degree 
by most of the major labor le~islation of the twentieth century includ­
ing t~e National Labor Relations Act ( 1935), the Labor Man~gement 
Relations Act (1947), and the Labor Management Reporting and Dis­
dosure Act (1959). However, not until 1958, with the enactment of 
the_ Welfare and. Pension P~ans Disclosure Act, was legislation effected 
whlC~ was specifically designed to exercise regulatory controls over 
pensiOn and welfare funds.· Based upon disclosure of malfeasance and 
improper activities by pension administrators, trustees, or fiduciaries 
the Act w!'ts amended in 1962 to· designate certain acts of conduct a~ 
federal cnmes when they occurred in connection with welfare and 
pension plans. The amendments also conferred investigatory and vari­
ous regulatory powers. upon the Secretary over pension and welfare 
funds. In the decade. stn_ce the. amendments were enacted, experience 
ha~ shown that, despit~ 1~term1tte~~ enforcement of .the reporting re­
qm.rements and the crimmal provisiOns, the protechon accomplished 
by statute has not been sufficient to accomplish Congressional intent. 

THE ExiSTING LAW . 

· The growth and development of the private pension system in the 
past two decades has been substantial. Yet, regulation of the private 
system's scope and operation has been minimal and its effectiveness a 
matter o~ d.ebate. Th~ assets of private pla~s, estimated to be in excess 
of ~150 billion, constltu~ the ?nly large priva:te accumulation of funds 
wh1ch have escaped the 1mprunatur of effective federal regulation. 
~t the federal level, ~he~ a~ essentially three federal statutes 

w.hich, althou~h accomphshm~ different purposes and vested within 
dr~erent. federal departl!le.n~ for enforcement, are all compatible in 
their regulatory responsibilities. These are the ·welfare and Pension 
Plans Disclosure Act (29 U.S.C. Sec. 301 et. seq.) the Labor Manage­
ment Relations Act (29 U.S. C. Sec. 141, et. seQ'.) and the Internal 
Revenue Code I.R.C. of 1954, Sees. 401-404, 501-503). 

.A. comJ?lete d~ription of the federal resuJ:ation affecting· the ad­
mimstratiOn of pr1vate plans can be found m Interim Report of The 
Private Welfare and Pension Plan Study, 1971, Senate Report No. 
92-634 of the 92d Congress 2d Session. 
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After a comprehensive investigation of abuses in the administration 
and investment of private fund assets, Congress adopted the Welfare 
and Pension Plan Disclosure Act in 1958. The policy underlying en­
actment of this Act was purportedly to nrotect the int{'rest of welfare 
and pension· plan participants and beneficiaries through disclosure of 
information with respect to such plans. The essential requirement of 
the Act was that the plan administrator compile, file with the Secre­
tary of Labor, and send to participants and their beneficiaries upon 
written request a description and annual report of the plan. It was 
expected that the knowledge thus disseminated would enable partici­
pants to police their plans. The Act was amended in 1962 to make 
theft, embezzlement, bribery, and kickbacks federal crimes if they 
occur in connection with welfare and pension plans. The 1962 amend­
ments also conferred limited investigatory and regulatory powers 
upon the Secretary of Labor, and required bonding of plan officials. 

Experience in the decade since the passage of the above amend­
ments has demonstrated the inadequacy of the Welfare and Pension 
Plans Disclosure Act in regulating the private pension system for the 
purpose of protecting rights and benefits due to workers. It is weak 
m its limited disc1ostire requirements and wholly lacking in substan­
tive fiduciary standards. Its chief procedural weakness can be found 
in its reliance upon the initiative of the individual employee to police 
the management of his plan. 

The Labor Management Relations Act, St>c. 302, provides the 
fundamental guidelines for the establishment and operation of pension 
:funds administered jointly by an employer and a union. The Act is not 
intended to establish nor does it provide standards for the preserva­
tion of vested benefits, funding adequacy, security of investment, or 
fiduciary conduct. 

Tax deduction benefits accruing to employers are prescribed by the 
Internal Revenue Code under which the employer is granted a deduc­
tion within certain limits for contributions made to a qualified plan, 
and the investment earnings on such plans are made tax-exempt. To 
attain "qualified status" under the Code, the plan must be (1) for the 
exclusive benefit of the participants; (2) for the purpose of distrib­
uting the corpus or income to the participants; (3) established in 
such a manner to make it impossible for the employer to use or divert 
funds before satisfying the plan's liabilities; and ( 4) not discrimi­
n!l'te in favor of officers~ stockholders, or highly-compensated or super­
visory employees. 

The Internal Revenue Code provides only limited safeguards for 
the security of anticipated benefit rights in private plans since its 
primary functions are designed to produce revenue and to prevent 
evasion of tax obligations. The essence of enforcement under the Code 
lies in the power of the Internal Revenue Service to grant or disallow 
qualified status to a pension plan, thus determining the availability 
of statutory tax advantages. The Internal Revenue Service jurisdic­
tion and enforcement capabilities are solely to allow various tax ad­
vantages to accrue to employers who establish and maintain pension 
plans which can qualify for such tax benefit privileges. 

In the absence of adequate federal standards, the participant is left 
to rely on the traditional equitable remedies of the common law of 
trusts. A few states, including New York, ·washington, Wisconsin, 
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Massachusetts, and California have codified existing trust principles 
a~d enacted. le~islation which r:equires in many instances a degree of 
disclosure similar to that required by federal statute. 

The fact that statutory rules exist says little as to their efficacy in 
adjusting inequities that are. visited upon plan participants, as evi­
denced by the hearings before this Committee. In almost every in­
stance, participants lose their benefits not because of some violation of 
federal law, but rather because of the manner in which the plan is 
executed with respect to its contractual requirements of vesting or 
:funding. Courts strictly interpret the plan indenture and are reluctant 
to apply concepts of equitable relief or to disregard technical docu­
ment wording. Thus, under present law, accumulated pension credits 
can be lost even when separated employees are within a few months, or 
even days, of qualifying for retirement. 

The proposed bill would, therefore, establish minimum standards of 
vesting, funding, and fiduciary and a system of compulsory benefit 
insurance to protect the security of pension rights. 

As suggested by the President's Cabinet Committee Report of 1965; 
"As a matter of equity and fair treatment an employee covered by a 
pension plan is entitled, after a reasonable period of service, to protec­
tion of his :future retirement benefit against any termination of his 
employment." Concern for loss of benefits by workers after long years 
of labor through circumstances beyond their control was similarly ex­
pressed by President Richard M. Nixon on December 8, 1971, when, 
m a message to the CongrE'.ss he said, "When a pension plan is termi­
nated, an employee participating in it can lose all or a part of the 
benefits which he has long been relying on, even if his plan is fully 
vested . . . even one worker whose retirement security is destroyed 
by the termination of a plan is one too many." 

III. MAJOR Issm:s 

Although the need for legislative reform has been and continues to 
be widely acknowledged among all persons and sectors affected, fed­
eral ma.ndation of essential improvements has been resisted due to the 
belief ~hat ,s~ch ~~~islation might impede plan growth. However, the 
Committees mqmriE's have revealed that the costs associated with the 
vesting and funding proposals in the Act are sufficiently modest as not 
to constitute a major impediment to plan growth. Additionally any 
added ~os~ attribu~able to the imposition of vesting and funding stand­
!1-rds w1ll mnu;~ directly to t!Ie b_e~efit of the participants in each plan 
m the fo:r:m ?f 1~creased ava~lab1hty ~f benefits and added security. 
. ~e prmc1pal ~ssues _a:lfectmg the vital and basic needs for legisla­

tiOn mvolve consideratiOn of the essential elements of pensions: 

A. VESTING 

One of the major private pension plan considerations centers around 
~he concept. of vesting. Vesting ~fers to th~ no~forfeitable right ol 
mterest. w:hwh a!l employee I?artic1pant acqu~res m _the pension fund. 
The benefit cre<!I~s may vest m the empioye.e Immedmtelv, although in 
mo~ cas~s participants do ~ot become. ehg1ble for ':esti~g of benefits 
unti~ a stlpulated age or period of serviCe, or a combmation of both, is 
attamed. 
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Upon compliance with the basic requirements of age or service, 
many plans will grant their participants vested rights to ~hose be~e­
fits earned to that time. However, should employment termu:!-ate pnor 
to such time, the employee will receive no benefits. Some pensiOn plans, 
however, specify "graded" vesting formulas,_ whereby only a defined 
percentage of the accrued benefits earned will vest ~pon :fulfilll!le~t 
of minimum requirements, and such percentage may mcrease periodl­
cally, as the employee continues in his employment and completes 
additional service. 

Despite the re<X!gnized and acknowle~ged n~ed for p~nsion plans 
to provide for vestmg of earned benefits, If pensiOn prom1ses are ~ be 
meaningful to workers, there is need for federal statut?ry reqmre­
ments which will compel an employer to grant such vestmg benefits. 
The difficulties and hardships resulting from non-existent or inade­
quate plan provisions for vesting of benefits have been vividly estab-
lished by the Committ~e's studies and . hearings. . . . 

It is noteworthy that m 1965, the President's CommiSSIOn on Public 
Policy and Private ~ensi~ms, while ackn?wledging that tp.ere had b~n 
some improvement m private plans by mcreased adoptiop. of vestmg 
provisions, nonetheless found and recommended legislation to make 
minimum vesting provisions mandatory. That Commission concluded 
that" ... the degree of retirement protection in private pension plans 
varies widely and in many cases remains quite inadequate." (Presi­
dent's Committee on Corporate Pension Funds and other Private Re­
tirement and ·welfare Programs~ Public Policy and Private Pension 
Programs: A Report to the President on Private Employee Retirement 
Plans, January, 1965, p. 39). 

The vesting concept recommended by the Cabinet Committee sug­
gested preference for deferred graded vesting. It specifically favored 
a vesting formula under which 50 percent of an accrued pensiOn would 
be vested in a plan participant upon completion of 15 years of service, 
with rights to full vesting of accrued pension credits to _occur after 
20 years of service. In general, although there has been some discern­
ible progress to permit early vesting of benefits to employees, some em­
ployers incline to defer such vesting until the employee reaches a nor­
mal or early retirement eligibility formula. This is essentially based 
upon the belief that it will discourage and deter such employee from 
leaving the job before reaching retirement age. 

Despite claims by opponents that progress made in pension plan 
provisions to provide vesting manifest movement toward an eventual 
voluntary vesting system, plans involving substantial numbers of 
workers which contain no vesting are still not uncommon. Opponents 
of mandatory vesting believe that compulsory vesting provisions 
will discourage development of new plans and impede flexibility and 
latitude in formulating employee benefits because of excessive costs 
that are certain to result. However, in the face of Committee findings 
relative to projected costs to plans for imposed vesting, indications are 
that the resistance of opponents to umversal vesting is essentially 
structured upon extreme reluctance to submit to governmental regula­
tory measures concerning pension plan administration and operatiOns. 
In its final analysis, the issue basically resolves its~lf into whet~er 
workers, after many years of labor, whose jobs termmate voluntanly 
or otherwise, should be denied benefits that have been placed for them 
in a fund for retirement purposes. 
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B. FUNDING 

Another m~jor ~ue in. private pension plans relates .to the adequacy 
of plan fundmg. 'Fundmg" refers to the accumulation of sufficient 
assets in a pension plan to assqre the availability of funds for payment 
?f benefits ~ue to the employees as such obligations arise. Today, fund­
mg of pensiOn plans for the limited and specific purpose of qualifying 
for tax benefits permitted by law for contributions made is governed 
by ~tatutory and regulatory requirel!lents which are under the juris­
diCtiOn of the Internal Revenue Service (I.R.S. Code of 1954 Sections 
4,01-404). The minimum fundi~g rules (Treasury Regulations, Sec­
tions 1.401:-404 (c) ( 1963)) reqmre an employer to make contributions 
to a penswn fund, quahfied by the Internal Revenue Service, of 
amounts .at least equal to the pension liabilities bei~g created currently, 
and the mterest due upon those amounts of momes which reflect un­
fll!l~ed accrue~ lia~ilities. The inherent weakness of this required 
mm1mum funding IS that the employer is not required under law 
tC? ~ake p~yments toward the principal of the unfunded accrued 1ia­
b.Ihtles. 'Without mandatory funding of past service liabilities, a pen­
s~on pla~ may never be in a financial posture to meet its pension obliga­
tions to Its employees. 

The pension plan which offers full protection to its employees is one 
which is fun~e~ ~~th accum~lated ass~ts ~hich at least are equal to 
the accrued hab1ht1es, and w1th a contnbut10n rate sufficient to main­
tain that status .at all times. Howeyer, since plans are revised and 
amended to proVIde new benefits which create new and different lia­
~ilities f?r ~he plan, opponents of coll_lpul.sory funding argue that it 
IS ul!-reahstiC to expect th.a~ pl~ns ~amtam a full fun din¥ st~tus ~t 
all times. ,The same oppositiOn IS vmced for new plans whiCh mvari­
ably assume.a large unfunded liability at the outset of the plan due to 

. the gr~nting ?f credit for p~ servi?e by employees to the em'ployer. 
~e me~ectlv~ness of fnn~mg reqmrements was acknowledged in the 

President s Cabmet Committee Report of 1965, when it concluded 
that'' ... the minimum standards for funding under present tax law 
do n<?t assure adequate funding. The setting of standards for adequate 
fundmg therefore becomes an important public concern." (Public 
Policy an~ Private Pension. Programs, 1965, pp. 50-51). The promise 
and. commitment of a pensiOn can be fulfilled only when funds are 
available to pay the employee participant what is owed to him. With­
out adequate funding, a promise of a pension may be illusory and 
empty. 

C. FIDUCIARY RESPONSIBILITY AND DISCLOSURE 

Another area of concern of the Subcommittee has involved the con­
~uct of administration and operations of pension plans. Of particular 

. mterest ha~ ~en the c~mrse of conduct _in fund transactions, the degree 
of responsibility reqmred of the fiduCiaries, the types of persons who 
should be deemed pension "fiduciaries," arid the standards of account­
ability ~hey shall be governed by in the management and disposition 
of pensiOn funds. The only current federal requirement is that the 
Secretary of Labor require ftduciaries, trustees, etc .• to make disclosure 
of the provisions and finanda1· onerations of the pension plan under 
the Welfare and Pension Plans Disclosure Act. 



8 

An important issue relates to the effectiveness of communication of 
plan contents to employees. Descriptions of plans furnished to em­
ployees should be presented in a manner that a~ average a~d reason­
able worker participant can understand intelhge1.1tly .. It IS .gros~ly· 
unfair to hold an employee accountable for acts wlnch ~1squahfy hi~ 
from benefits if he had no knowledge of these acts, or If these condi"· 
tions were st~ted in a misleading or incomprehen~ible man;ne~ in plan 
booklets. Subcommittee findings were abundant m estab~Ishmg that 
an average plan participant, even where he has been furmshed an ex­
planation of .his plan provisions, often ~annot comprehend them be­
cause of the technicalities and complexities of the language used. 

IV. CoMMITTEE STUDIES AND AcTiviTIES 

The General Subcommittee on Labor, pursuant to House Resolu­
tion 225 93d Congress, February 20, 1973 and a prior resolution from 
the 92d Congress, has conducted a comprehensive and ex~austive .study 
of the J?rivate pension system in the United States, with particular 
emphasis on the impact which such plans have upon the workers ?OV­

ered. The Subcommittee's imJ;>lementation o~ the ~ouse R~so.lutwns 
has been a methodical collectiOn and analysis of vital statistics and 
information from individual and group cases reflecting the internal 
administration and operatio~s of pyivate I?.ension and wel£a~e plans. 
An interim staff report w~s Issued m April of 1~72 aJ?-d an m-depth 
analysis o! the cost of vestmg propo~als was published m February of 
1973. Durmg February, March, April and May over twenty days were 
devoted by the Su?committee to taking ~estimon~ on pension ref?rm 
issues. These hearmgs were conducted m ~ ashmgto;n, D.C., J;>It~s­
burgh, Pennsylvania, Waterbury, 9onnecticut, ChiCago, Igm01s, 
South Bend, Indiana, Seattle, Washmgton, Honolulu, Hawan, and 
San Francisco, California. 

Because of the Subcommittee's concern for the cost impact of man­
dated vesting requirements, an outside consultant, Dr. Howard Win­
klevoss Associate Professor of Insurance at the Wharton School of 
Finane~, was retained to prepa~e. an analysis of the v~r.i~us vesting 
cost proposals. This analysis utilized the computer faCilities ?f both 
the Wharton School and the House. The complete text of this anal­
ysis was published in February 1973. 

V. CoMMITTEE ACTION 

The Committee endorses the concept of a comprehensive private 
pension reform program. It belie~es t~at exl?editious enactm~nt of 
H.R. 2 will institute a. prograll_l whiCh will ach~ev~ a strengt~enmg of 
the role played by private retirement pl.ans withm the fabri~ of our 
economic and social structures. Its most Important purp~se will.b~ to 
assure American workers that t~ey may ~ook for":ar~, with an~ICipa­
tion to a retirement with financial security and digmty, and w1thout 
fear' that this period of life will be lacking in the necessities to sust~in 
them as human beings within our society. The enactm~nt of progre~s~ve 
and effective pension legislation _is ~lso certain ~o mcrease stability 
within the framework of our natwn s economy, smce the tre~endous 
resources ~tnd assets of the private pension plan systell_l ~r.e an mteg~al 
part of our economy. It will also serve to restore credibility and faith 

in the private pension plans designed for American working men and 
women, and this should serve to encourage rather than diminish efforts 
by management and industry to expand pension plan coverage and to 
improve benefits for workers. . 

The Committee believes tha..t the legislative approach of establish­
ing minimum standards and safeguards for private pensions is not 
only consistent with retention of the freedom of decision-making vital 
to pension plans, but in furtherance of the growth and development 
of the private pension system. At the same time, the Committee recog­
nizes the absolute need that safeguards for plan participants be suffi­
ciently adequate and effective to prevent the numerous inequities to 
worken; under plans which ·have resulted in tragic hardship to so 
many. 

The Bill reported by the Committee represents an effort to strike 
an appropriate balance between the interests of employers and labor 
organizations in maintaining flexibility in the design and operation 
of their pension programs, and the need of the workers for a level 
of protection which will adequately protect their rights and just 
expectations. In adopting this approach, the Committee believes it 
has designed a bill, which, like the National Labor Relations Act, the 
wage-hour laws and other labor standards laws, brings the workers' 
interests up to parity with those of employers. This legislation strikes 
an appropriate and equitable balance between two opposing schools 
of thought-those who advocate complete and stringent control of 
private pensions and those who oppose any f{)rm of government super­
visory or regulatory control. 

The Act does provide for coverage of public employee plans under 
Title I but excludes them from the other substantive provisions. The 
Committee is convinced that legislation seeking reform in the public 
sector must proceed with a thorough study of the effects of such pro­
posals. There are literally thousands of public employee retirement 
systems operated by towns, counties, authorities and cities in addition 
to the state and Federal plans. Eligibility, vesting, and funding pro­
visions are at least as diverse as those in the private sector with the 
added uniqueness added by the legislative process. For this reason 
the Committee is convinced that additional data and study is necessary 
before any attempt is made to address the issues of vesting and fund-
ing with respect to public plans. . 

The Committee on Education and Labor ordered H.R. 2 reported · 
unanimously on September 25, 1932. 

ESTIMATE OF COSTS 

In accordance with clause 7 of Rule XIII the Committee estimates 
that the projected cost of administering this act will not exceed that 
amount currently being expended for the present act. 

VI. CmiMITTEE VIEWS 

POLICY OF "EMPWYEE BENEFIT SECUBITY ACT" 

Underlying the provisions of this Act is a :recognition of the neces­
<~it.v. fvr R COmprehPUSiVe )e!rislAt.lVP n .. om,ogn'>;, rl<>g.llnO" n.nt .onh;r w;th 
u ... ..,.r · - ·--.&.-'-·· • .,--·· · ·.> 0 --... 'c.&o"-.. -r·<CJ .t'.&."-'6•t..~t.&.t.& .CC'-'c...1-...... ~ JI.UlJ V.l..&lJ· h4.ll .• ::o. 

H. Rept. 93-533 0-2 
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malfeasance and maladministration in the plans, or the consequences 
of lack of adequate vesting, but also with the broad spectrum of que~­
tions such as adequacy of funding, plant shut downs and plan termi­
nations, adequate communication to participants, and, in short7 the 
establishment of certain minimum standards to which all private 
pension plans must conform if the private pension promise is to be­
come real rather than illusory. 

DEFINITIONS 

The Committee has the following technical notes concerning defi­
nitions: 

The definition pf "emplolee" is intended to encompass any person 
who has the status of an ' employee" under a collective bargaining 
agreement. 

The exclusion of assets of investment companies re~ated under 
the Investment Company Act of 1940 from the definitiOn of "fund" 
is not intended to exclude participating shares in an investment com­
pa~ held by the fund. 

With respect to the term "profit-sharing retirement plan", it is in­
tended that stock bonus, thrift and savings or similar plans with 
retirement features be treated as the eqmvalent of profit-sharing 
retirement plans for purposes of this Act unless expressly indicated 
otherwise. 

With respect to the term "normal service cost", it is intended that 
this definition be applied consistent with such cost methods recognized 
by the Internal Revenue Service unless there is an effort to avoid or 
evade the fp.nding requirements of this Act. 

With respect to the term "non-forfeitable right" or "vested right", 
it is not contemplated that vesting be required in benefits such as death 
benefits, disability benefits, or other forms of ancillary benefits pro­
vided by the plan. The plan may, of course, at its option, provide for 
vesting in such benefits. 

With respect to "adequate consideration," it is intended that this 
term be read to include the fair market value of the use of leased 
property. 

In formulating the definition of "multi-employer plan" the Com­
mittee was guided by the concept that such a plan, if sufficiently com­
prehensive in size or scope, would be unlikely to terminate because its 
existence did not depend on the economic fortunes of one employer 
or employer entity. The Committee recognized that certain single 
employer plans have characteristics similar to those of the multi­
employer type described in the definition, but, on balance, it is be­
lieved that experience on plan terminations provides a reasonable basis 
for the distinction. 

TITLE I-DISCLOSURE AND FIDUCIARY STANDARDS 

Title I represents a major departure from current law. First, by 
additions to and changes in the reporting requirements designed to 
disclose more significant information about plans and the transactions 
engaged in by those controlling plan operations and to provide spe­
cific data to participants and beneficiaries concerning the rights and 

· lieifefit~·ih~y- a'f~~-;~tit'le<f1f'g~~a~'f· tli~ ~~i>1a11s""'an<Tt'ne' ·circtlrrist'ances 

1:1 

which . may result in their not being entitled to benefits. Second, by 
the addition of a new section setting forth responsibilities and pro­
scriptions applicable to persons occupying a fiduciary relationship to 
~mployee benefit plans, including a "prudent man" standard for evalu­
ating the conduct of all fiduci.,aries, and by barring from responsible 
fiduciary provisions in such .Plans for a period of five years all persons 
convicted of certain listed criminal offenses. · 

REPORTING AND DISCLOSURE 

The underlying theory of the Welfare and Pension Plans Disclo­
sure Act to date has been that reporting of generalized information 
concerning plan operations to plan participants and benefidaries and 
to the public in general would, by subjecting the dealings of persons 
controlling employee benefit plans to the light of J?Ublic scrutmy, in­
sure that the plan would be operated according to mstructions and in 
the best interests of participants and beneficiaries. The Secretary's 
role in this scheme was minimal. Disclosure has been seen as a device to 
impart to employees sufficient information and data to enable them to 
know whether the plan was financially sound and being administered 
as intended. It was expected that the Information disclosed would en­
able employees to pohce their plans. But experience has shown that 
the limited data available under the present Act is insufficient. Changes 
are therefore required to increase the information and data required 
in the reports both in scope and detail. Experience has also demon­
strated a need for a more particularized form of reporting so that the 
individual participant knows exactly where he stands with respect to 
the plan-what benefits he may be entitled to, what circumstances 
may preclude him from obtaining benefits, what procedures he must 

· follow to obtain benefits, and who are the persons to whom the man­
agement and investment of his plan funds have been entrusted. At 
the same time, the safeguarding effect of the fiduciary responsibility 
section will operate efficiently only if fiduciaries are aware that the 
details of their dealings will be open to inspection, and that individual 
participants and beneficiaries will be armed with enough information 
to enforce their own rights as ·well as the obligations owed by the 
fiduciary to the plan in general. 

FIDUCIARY RESPONSIBILITY 

A fiduciary is one who occupies a position of confidence or trust. As 
defined by the Act, a fiduciary is a person who exercises any 
power of control, management or disposition with respect to monies 
or other property of an employee benefit fund, or who has authority 
or responsibility to do so. It is not the intent of the Committee, how­
ever, that where the sole power of control, management or disposition 
with respect to plan funds rests with the participants themselves as 
may be the case with respect to certain plans where the particip~nt 
has the sole discretion over an individual account establish<>n in his 
name, that such participants shall be regarded as fiduciaries. The fidu­
ciary responsibility section, in essence, codifies and makes applicable 
to these fiduciaries certain principles developed in the evolution of the 
law of trusts. The section was deemed necessary for several reasons. 
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First, a number of pl~1_1s are struc.tured in s.uch a ~ay that it is u~­
clear whether the traditiOnal law of trusts IS ap:phcable. Predomi­
nantly, these are ,Plans, such as ~nsured p~a!ls, whiCh do not use th.e 
trust form as their mode of fundmg. Administrators and others exei­
cising control functions i~ s.uch plans under .the .P!'esent Act are sub­
ject only to minimal restriCtiOns and the apphcabihty of present State 
iaw to employee benefit plans is sometimes unclear. Second, even '~here 
the funding mechanism of the plan is in the form of a trust, rehance 
on conventional trust law often is insufficient to adequately protect the 
interests of plan participants and beneficiaries. This. is bec~use trust 
law had developed in the context of testamentary an.d I~t~r VIvos trusts 
(usually designed to pass designated property t<? an mdivid~al or small 
group of persons) with an attendant emphasis ~m carrJ:mg out the 
instructions of the settlor. Thus, if the s~ttlor mcldes m. the .trust 
document an exculpatory clause under whiCh the tru~tee IS r~heved 
from liability for certain actions which would otherwise constitute a 
breach of duty, or if the settler specifies that the trustee shall be al­
lowed to make investments which might otherwise be considered im­
prudent, the trust law in many ~tate~ will be int~r:p~eted to. all~w the 
deviation. In the absence of a fiduciary responsibility sectiOn m the 
present Act, courts applying trust law to employee benefit plans have 
allowed the same kinds of deviations, even though the typical ~n~­
ployee benefit plan, covering hundreds or even thousands ?f partici­
pants, is quite different from the testamentary trust both m purpose 
and in nature. 

Third, even assuming that the law of trusts is applicable, w~thout 
detailed information about the plan, access to the courts, and without 
standards by which a participant can measure the ~duciary's conduct 
he is not equipped to safeguard either his ow~ rights or the pl~n 
assets. Furthermore, a fiduciary standard embodied m Federal legi~­
lation is considered desirable because it will bring a measure of uni­
formity in an area where de.cisions under the same s~t ?f facts may 
differ from state to state. It Is expected that courts will mterpret the 
prudent man rule and other fiduciary standards beari~g in mind the 
special nature and purposes of employee benefit plans mtended to be 
effectuated by the Act. 

Finally, it is evident that the operations of em:pl?yee b~nefit plans 
are increasingly inters~ate. The uni.f~rmity of deCis~on. whiCh the ~~t 
is designed to foster will help administratot;l, fidu?Iaries and parti.Cl­
pants to predict the legality of proposed actiOns without the necessity 
of reference to varying state laws. 

It is to be noted that the definition of "employee benefit fund" ex­
cludes assets of an investment company regulated under the Invest­
ment Company Act of 1940 but any participating shares held by 
the employee benefit fund in an investment company are assets of the 
fund and subject to coverage under this section. 

The Committee also has made provision .f~r contributory P.lan~ to 
equitably distribute any surplus fu~ds ren~ammg on plan. ter~unatiO?J­
to the participants in accordance with their rate of contnbutlon. This 
requirement is applicable only a.fter pla!l ass~ts. have ~een used ~o 
satisfy all liabilities. The Committee believes It IS unfair to permit 
the complete recapture by employers of surplus funds in .ter~inated 
contributory plans, without regard to the fact that contributiOns by 
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the workers helped to generate the surplus. The Committee wishes to 
emphasize tha~ wh~le it is not passing jud~ent on. any particular 
case no~ pen~mg, It ha~ concluded that eqmtable pnnCiples require 
that this particular s~bJect be governed by a specific rule which re­
flects what the Committee regards as essential protection for the in­
terests of .wo;kers in such ;plans. 

The prmCiples of fiduCiary conduct are adopted from existing trust 
law, but ~ith m?d~fications appropriate for employee benefit plans. 
The.se s!lhent :pnnc~ples place a twofold duty on every fiduciary : to 
a;ct m. his relatwnshii? to the ~l~n's fund as a prudent man in a similar 
SI~uatwn and under hke conditiOns won]d act, and to act consistently 
with the p;inciples of administering the trust for the exclusive pur­
poses prevwusly enumerated, and in accordance with the documents 
and inst~ment~ g?verning the fund unless they are inconsistent with 
the fiduCiary pnnCiples of the section. 

There follows a list of proscriptions which represent the most seri­
ous type .of fiducia;y m~sconduct which in one way or another has 
occur:ed m connection With some welfare or pension plans. While the 
magnitude of these improper practices is small in relation to the total 
number of plans in existence, the seriousness of the improper prac­
tices disclosed indicates the need for additional precautions to insure 
that these specific examples do not become general conditions. The list 
of proscriptions is intended to provide ~his essential protection. 

TITLE II-VESTING 

Section 201 provides that no pension plan shall require, as a condi­
tion for eligibility to participate, a period of service longer than one 
year or an age greater than 25, whichever occurs later; however, a 
plan whic~ provi~~s 1q0% immediate vesting upon entry into plan, 
may restrict partiCipatiOn to those who are 30 years of age or have 
three years of service, whichever occurs later. 

Earlier eligibility standa~~s were considered and ap;r;>eared to im­
pose an unwarranted additional cost on plans. Additionally, the 
Co~mittee believes on the basis of substantial evidence presented that 
until age 25 a large portion of the work force is still transient and 
accounting for such employees would impose unduly burdensome and 
costly record-keeping requirements on plan administrators. The Com­
mittee believes that an age 25 entry standard approaches the norm 
for the majority of planstoday. 

The exception for plans which provide 100% full vesting upon 
plan entry is based on the fact that such plans, like the TIAA-CREF 
plan for college teachers, provide earlier vesting in larger amounts 
than provided under the bill, and requiring such plans to install ear­
lier membership requirements would impose burdens well beyond the 
minimum standards approach intended by the Committee, and might 
compel such plans to sacrifice immediate full vesting on plan entry. 

The Act presumes that promised pension benefits are in the form of 
a conditional deferred wage. While popular attention focuses on the 
deferred wage aspect of pensions, the Act recognizes that the pen­
sion promise is conditional upon completion of minimum periods of 
service. The imposition of equitable standards to limit the conditions 
precedent to receipt of pension rights will eliminate most of the situa­
tions where workers have lost out on their pensions. 
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The alternative vesting standards provided for under the bill should 
impact individual participants on a roughly equivalent basis. The 
potential for manipulation by carefully shopping for the most strin­
gent standard to limit the incidence of vesting is considered to be 
modest. In all cases some vesting will occur no later than 10 years after 
initial employment and full vesting will occur between the lOth and 
15th year of employment. 

The Committee has endorsed a major innovation which provides for 
retrospective credit in accrued benefits attributable to service rendered 
prior to the effective date of the vesting provisions. 

TITLE III-FuNDING 

The Committee believes that actuarially sound funding procedures 
are indispensable to effective implementation of the purposes of the 
Act. If employers never went out of business or terminated pension 
plans before they were completely funded, there would, no doubt, be 
no persuasive justification for funding standards aside from whatever 
tax considerations might be applicable. Nevertheless, employers do 
experience financial or economic difficulties or they undergo varying 
degrees of corporate reorganization, all of which can lead to prema­
ture termination of underfunded plans. A plan termination insurance 
program provides the essential safeguard to the rights of workers who 
are trapped by these unforeseen economic hazards but such a program 
cannot be made practical without being coupled to required standards 
of funding. To create a plan termination insurance program without 
appropriate funding standards would permit those who present the 
greatest risk in terms of exposure to benefit at the expense of em­
ployers who have devel?ped .conscientious fun~ing programs. The 
funding standards contamed m the Act are designed to lessen that 
unnecessary exposure by requiring every plan to be funded in a man­
ner which will fully amortize unfunded liabilities. 

The basic riO'hts granted by the imposition of vesting standards 
are of real ben~fit to the participant only to the extent !hat adequate 
provision is made to pay the benefits when due. The vestmg ~tandards 
may be viewed as controlling the V?l_ume of the ben~fit promises _made 
by the plan and the funding pr?viswns as c<;mtro~l~g the. quality of 
those promises. The Act recogmzes as a basic prmCiple that defined 
benefit pension plans must be funded on some regular and c.urrent 
fashion. All current accruals of benefits based on current service are 
required to be paid for immediately. To the extent that a plan has 
offered benefits not based on current service, i.e. past service credit, 
the present value of such benefits is required to be amortized o.ver 
a period of time not to exceed . forty yea.rs, but ?ver a s~o~ter tm1;e 
period (not less than 30 years) If the average penod remammg until 
retirement is very short. 

TITLE IV-PLAN TERMINATION INSURANCE 

Section 401.-Establishment and Applicability of Program 
The bill reported by the Committee requires plan termination insur­

ance to cover unfunded vested liabilities incurred prior to, as well as 
subsequent to, enactment of the Act, in order to prevent employees 
from being deprived of insurance protection for retirement credits 
earned before enactment. 
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The Secretary may provide insurance to plans to cover unfunded 
vested liabilities of a plan not subject to the Act so long as there is 
compliance with the vesting, funding and other requirements of the 
Act and the plan pars the requisite assessments and premiums. This 
is intended to make msurance-coverage under the Act available on a 
voluntary basis to plans not subject to the Act. · 
Section 4f)3.-Assessments and premiums 

The Committee adopted a provision which requires an initial three­
year premium to be paid by the plan, as follows: 

(a) For funded vested liabilities incurred after enactment--
0.2 percentum of unfunded vested liabilities; 

(b) For unfunded vested liabilities incurred prior to enact­
ment-0.2 percentum of unfunded vested liabilities provided the 
plan was 75 percent funded during the five-year period preceding 
Act, or if the plan is less than five years old on date of enactment, 
and if it was reducing unfunded vested liabilities at rate of five 
percent each year; 

(c) For unfunded vested.liabilities incurred prior to Act, but 
where the funding tests above in (b) have not been met-more 
than .4 percentum and not less than 0.2 percentum of such un­
funded vested liabilities; 

(d) As to multi-employer plans, both as to unfunded vested 
liabilities· incurred before or after Act-not to exceed 0.2 per­
centum of all such unfunded vested liabilities. 

In order to minimize the risk of shifting to the reinsurance program 
substantially all unfunded liabilities created prior to enactment, it was 
believed essential to create two classes of risks for purposes of setting 
the premium rate. If the plan was being funded in an adequate fashion, 
i.e., was 75 percent funded or was amortizing unfunded vested liabili­
ties at the rate of five percent each year, it was believed that such a 
plan was an acceptable risk and the .2 percentum premium rate was 
appropriate. In the event the plan did not meet the test of funding 
adequacy, as indicated, it falls in the category of being a higher risk 
and therefore, can be charged up to twice the amount of normal pre­
mium, but no more. Since multi-employer plans, as defined in the bill, 
have a much lower risk of plan termination, it was believed appropri­
ate to continue charging the .2 percent premium regardless of when 
the unfunded vested liabilities were incurred. 
Section ¥J4.-Payment of Insurance 

There are a variety of circumstances under which pension plans 
terminate. In some cases, the termination proceeds by stages. In other 
cases, it may happen fairly rapidly. In order to carry out the purpose 
of the reinsurance program while at the same time protecting the pro­
gram from undue exposure owing to delays, manipulation, or unfore­
seen economic hazards following plan termination, the Secretary is 
provided with sufficient flexibility to determine the most appropriate 
procedure for winding up terminated plans and assuring effective im­
plementation of the insurance program. 

It is also required that plans furnish to the Secretary adequate prior 
notice of intent to terminate the plan. Persons responsible for giving 
such notice who fail to do so, or who terminate plans in order to cir­
cumvent or avoid the Act, are held personally liable for losses sus­
tained by the insurar.cc program. 
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Section /1)5.-Recovery 
T?e Committee recogn.izes that in order to provide adequate pro­

tectiOn to employees agamst loss of vested benefits owing to prema­
ture plan termination, it is necessary for the insurance program to 
c<.>V~r al~ forms of pla~ ter!llination regardless of the circumstances 
givmg rise to the termmatwn. The Committee also reeognized that 
some degree of employer liability was essential where the employer 
was not mso.lv~nt at the point of plan termination in order to preclude 
abuse by sh1ftmg t~e financial burden to the plan termination insur­
ance prograPl despite the fact that the employer had available funds 
to continue funding the plan. 
. One approach to .this problem would be to require financially respon­

sible employers to, 111 effect, act as self-insurers for the unfunded vested 
liabi~iti~ an~ those who a~e not financially responsible to obtain plan 
term111at10n msurance. This approach, which is supported by prece­
d.ent in the field of workmen's compensation, for example, was con­
sidered and reje~ted because of the potentially enormous liabilities in­
volved .. To reqUire the Secretary to evaluate the financial capabilities 
of. particular employers to assume such potentially enormous liabilities 
nnght have an adverse effect on the employer's competitive position 
and on.his continued healthy growth. 

HaVIng determined that participation in the plan termination in­
surance program was essential for all plans, and that some degree of 
e!fiP.l?yer liability. was necessary, the question of the degree of such 
habihty becomes Important. The Committee had concern that if the 
~eg~ee of !~ability was absolute to the extent of the employer's assets, 
It might drnre some employers to the brink of bankruptcy impose sub­
stantial economic hardship, or discourage the establishn{ent of plans 
or the reasonable liberalization of benefits. 

. ~ccord~ngly, t~e Committee endorse~ a formula of employer lia­
~Ihty whiCh reqmres the employer to reimburse the plan termination 
msurance program for the total amount of insurance paid, but in no 
ev.ent .greater than 50% of employer's net worth at time of plan ter­
mmatiOn. 

In addition1 as a result of P,lan termination .field hearings held by 
the Subcommittee, numerous mstances were disclosed ·where acquir­
ing companies that terminated pension plans failed to take over the 
liability for vested benefits owed to the employees of the predecessor 
company. Since this circumstance could also arise in connection with 
the r~i_nsurance proyi;'lion, it is nec~ary to strengthen ~he reinsura~ce 
provisions by reqmrmg successors-m-mterest to be hable for reim­
bursements owned by predecessor companies. 
. In order to make the liability of the employer for reimbursement of 
msurance paid meaningful, it was considered essential to provide a 
mechanism for enforcement of such liability through giving the gov­
ernment a lien on employer property for unpaid amounts due. 

With respect to the S~cretary's authority to treat pprtions of multi­
emJ?loyer plans as termmated for purposes of applying the plan termi­
nation insu.rance provisions, it should be noted that the contributing 
employers 111 such arrangements are free to arrange indemnification 
agr~ements among themselves in connection with the plan's application 
for msurance coverage under Title IV, so that employer liability for 
reimbursement of insurance paid under Title IV can be allocated un­
der terms that the parties themselves have agreed to as equitable. 
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TITLE V-ENFORCEM:ENT 

. The enforcement provisions have been designed specifically to pro­
VIde h?th the Secretl!-ry and participants. and _beneficiaries with broad 
remedies for red~ssmg or prev~ntmg vwlat10ns of the Act. The in­
tent of the Committee Is to provide the full range of legal and equita­
ble remedies available in both state and federal courts and to remove 
jurisdictional and pr~:)Cedural obstacles which in the past appear to 
have hampered effective enforcement of fiduciary responsibilities un­
~er state law for recovery of benefits due to participants. For actions 
m federal courts, nationwide service of process. is provided in order 
to remove a possible procedural obstacle to havmg all proper partie~ 
before the court. 

Except where plans are not subject to this Act and in certain other 
enumerated circumstances, state law is preempted. Because of the inter­
state ?haracter ?f employe~ benefit plans, the Committee believes it 
essen~Ial f':<> provide for a unlfor:rr; source of law in the areas of vesting, 
f!lndmg, msurance and portability standards, for evaluation of fidu­
Ciar~ co~duct, and for creating a single reporting and disclosure sys­
tem m heu of burdensome multip~e reports. A~ indicated previously, 
however, t~e Act expressly authorizes cooperative arrangements with 
state agenCie~ as well ~s ot~er federal agencie_:s,, and provides that state 
laws regulatmg bankmg, msurance or secunties remain unimpaired. 

The Act ma;ke;,; i~ unlawful.fo!' any per:-son to discharge, fine, sus­
p~nd, expel, d1~c~plme or ~Iscr1mmat~ agamst a participant or benefi­
c~a!'Y for exere1s111g any right to which he is entitled under the pro­
VISIOns ?f the plan or the Act, or for the purpose of interfering with 
the attamment of any right to which such participant may become en-
titled under the plan or the Act. • 

The Act. makes. it a criminal offense for any person to use fraud, 
force, or vwlence or threats thereof to restrain, coerce intimidate or 
attempt to restrain: coerce,_ intin;idate any pa~icipant' or beneficiary 
for the purpose of mterfermg with or preventmO' the exercise of any 
right to which he _is or may become entitled under the plan, or the Act. 

Although the m~tances of these occurrences are relatively small in 
number, the. Commtttee has conclude~ that sa~eguards are required to 
preclude this type of abuse from bemg carried out and in order to 
completely secure the rights and expectations brought into being by 
this legislation. 

VII. SECTION-BY-SECTION ANALYSIS 

PURPOSES 

_T?e Employee Benefit Security Act is designed (1) to establish 
m1111mum stan~ards ?f fidu~iary conduct for Trustees, Administrators 
and others deahng with retirement plans, to provide for their enforce­
n:ent through civil and criminal sanctions, to require adequate public 
di~losure of the p~an's administrative and financial affairs, and (2) 

· to Improve t~e. eqmtable character and soundness of private pension 
pl.ans ?Y x:eqmrmg t~em to: (a) .vest ~he accrued benefits of employees 
with sigmficant periods of service With an employer (b) meet mini­
mum standards of funding and (c) guarantee the ~dequacy of the 

H. Rept. 93-533 0-3 
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plan's assets against the risk of plan termination prior to completion 
of the normal funding cycle by msuring the unfunded portion of the 
benefits promised. 
Section !2. Findings and declaration of policy 
Section 3. Definitions: 
1. Employee Welfare Benefit 

Plan 
2. Employee Pension Benefit 

Plan . 
3. Employee Benefit Plan (or 

Plan} 
4. Employee Organization 
5. Employer 
6. Employee 
7. Participant 
8. Beneficiary 
9. Person 

10. State 
11. Commerce 
12. Industry or Activity Affect-

ing Commerce 
13. Secretary 
14. Party in interest 
15. Relative 
16. Administrator 
17. Separate Account 
18. Adequate. Consideration 

19. Nonforfeitable(Pension Bene-
fit. or Right) 

20. Security 
21. Fiduciary 
22. Regular Retirement Benefit 
23. Accrued Portion of the Regu-

lar Retirement Benefit 
24. Regular Retirement Age 
25. Vested Liabilities 
26. Current Value 
27. Present Value 
28. Investment Company not a 

Fiduciary 
29. Normal Service Cost 
30. Present Value of an Annuity 

Certain 
31. Accrued Liability 
32. Multi-Employer Plan 
33. Unfunded Accrued Liability 
34. Advanced Funding Actuarial 

Cost Method (Actuarial Cost 
Method) 

TITLE I-I''.IDUCIARY RF.-SPONSIBILITY AND DISCLOSURE 

Section101. Coverage 
Title I would cover all private employee benefit plans under· Com­

merce Clause jurisdiction except: 
1. Plans of the Federal government; 
2. Plans required under workmen's compensation, unemploy­

ment compensation, and disability insuranc.e laws; 
3. Plans established or maintained outside the United States 

for the benefit of non-United States citizens; 
4. Unfunded deferred compensation schemes of top executives. 

Section 109!. Duty of disclosure and reporting 
The administrator of a pension or welfare plan would be required to 

publish to each participant or beneficiary a description of the plan as 
set forth in section 103 and a summary of the annual financial report 
as set forth in section 104. The report would be in such form and detail 
as the administrator finds necessary to disclose fully and fairly all 
pertinent facts. ·· 

Upon termination of a pension or welfare plan, the administrator 
would be required to file a special terminal report as prescribed by the 
Secretary of Labor. 
Section103. Description of the plan 

Plan descriptions would be required to be published within 120 days 
after the establishment of a plan or within 120 days after a plan be-
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comes subject to this title, whichever is later. Amendments to plans 
would have to be. published within 120 days, and descriptions would 
have to be republished at least every five years. The description would 
have to be comprehensive and written in a manner calculated to be 
understood by the average plan participant. Among other things it 
would have to include: the name and address of the administrator; the 
schedule of benefits; a description of the plan's vesting provisions; 
~he source. of the. plan's financing; and the procedures to be followed 
m presentmg clarms for benefits as well as those for appealing claims 
which are denied. 
Section 104. Annual reports 

An annual financial report to the Secretary of Labor would be re­
quired by this section for all plans. Sec. 105 provides that the Secre­
tary shall exempt plans with less than 26 and may exempt plans with 
less than 100 participants. Information required in the report would 
include: 

An audit and opinion by an independent qualified public ac­
countant (with exceptions for pubhc plans and when financial 
statements are certified by a bank or insurance carrier) ; 

An actuarial statement of valuation (where appropriate) ac­
compa!lied by a certification from the actuary preparing the 
valuatiOn; 
. Tp_e number of emplo~e~s, benefits paid, and information fidu-

Ciaries, trustees and admimstrators and compensation paid them; 
A summary financial statement of assets and liabilities; 
A summary of receipts and disbursements; 
A schedule of all assets listed by issuer; 
A schedule of known party-in-mterest transactions; 
A schedule of loans which are in default and uncollectible; 
A schedule of leases which are in default and uncollectible; 
A bank or insurance carrier statement of assets and liabilities 

for common and collective trusts. 
If some or all of the plan's assets are held in common or collective 

trust maintained by a bank or similar institution or in a . separate 
account maintained by an insurance carrier, the bank or carrier would 
also be required to file a statement of assets and liabilities. 

If some or all of the benefits under the plan are provided by an in­
surance carrier or other organization, such report would also have to 
include: The premium rate or subscription charge and the total pre­
mium orsubscription charges paid to each carrier and the approxi­
mate number of persons covered by each class of benefits; the total pre­
miums received, the approximate number of persons covered by each 
class of benefits, and the total claims paid by such carriers, or, if 
separate experience ratings are not kept, a statement as to the basis of a 
carrier's premium rate or a copy of the financial report of the carrier. 
Section 105. Publication 

The Secretary would be authorized to reject any report which after 
a hearing before him was found to be incomplete or to contain a 
qualified opinion by an accountant or an actuary. 

A copy of the plan description and each annual report would have 
to be filed with the Secretary of Labor who would make them avail­
able for inspection in the public document room of the Department of 
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Labor. The administrator would be required to make C?P.ies of the 
annual report and plan description as well as the bargammg agree­
ment and trust instrument creating the J?lan available for examina­
tion by any plan participant or beneficiary in the administrator's 
principal office, and in such other places as necessary to fully and 
fairly disclose all pertinent facts. . . . . 

All pension and welfare plan participants would be furmshed with 
a copy of the plan description initially and at the time of amendment, 
including: 

A schedule of benefits; 
Eligibility and vesting provisions; 
Claim procedures and remedies; 
Basis of financing; 
Other relevant plan provisions affecting their rights and the 

annual report, including a summary financial statement of as­
sets and receipts and disbursements, and the ratio of assets to 
value of nonforfeitable pension benefits. 

Upon written request to the plan administrator, a participant could 
receive a copy of a statement as to his or her rights and the all!-o~nt 
of any nonforfeitable benefit; and a copy of the plan, trust, bargammg 
agreement or other document. All newly vested would receive notifi~a­
tion at the time their benefits became nonforfeitable. These copies 
would be furnished at the cost of reproduction. 

Uoon. termination, all pension plan participants would receive a 
statement showing his or her benefits, indicating when and how they 
may be claimed, and including any other information affecting their 
rights. 

A statement of a pension plan participant's right to deferred vested 
benefits from former pension plans would be furnished upon request 
to the Social Security Administration and when action is taken on the 
participant's Social Security account. To assure timely filings and 
payment of vested benefits, the address and identity of all plans would 
be kept up-to-date. 
Section 106. Disclosure of benefit rights to participants 

The administrator is required to inform each participant when his 
benefits become nonforfeitable. Upon written request of any partici­
pant or beneficiary, the .administrator is required to disclose the rights 
of that participant. 

Violation of the provisions dealing with the retention of records 
subjects a person to a fine of up to $5,000 and/or imprisonment of 
up to two years. Violations of the provisions of 111 (b) (2) (dealing 
with prohibited transactions) would subject a person to a fine of up 
to $10,000 and/ or up to five years' imprisonment. 

This section would give the Secretary of Labor authority to investi­
gate any plan. He would be given authority to demand sufficient in­
formation as he may deem necessary to enable him to conduct his 
investigations. · 

Plan participants, beneficiaries, or the Secretary of Labor on behalf 
of the participants and beneficiaries would be allowed to bring civil 
actions to redress breaches of a fiduciary's responsibility or to remove 
a fiduciary who has failed to carry out his duties. The Secretary would 
also be empowered to bring an action to enjoin any act or practice 
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which appears to him to violate the title. Civil actions brought by a 
participant or beneficiary may be brought in any court, State or Fed­
eral. However, the Secretary would have the right to intervene in a 
case and remove it to a Federal district court. In any actions by a 
participant or beneficiary, 1;he court could, at its discretion, allow 
reasonable attorneys' fees and costs of action to either party. Class 
actions shall be brought where requirements for class actions could 
be met. 
Section 107. 

All reports filed with the Secretary shall be public information. 
Section 108. 

Detailed records must be retained for six years. 
Section 109. 

Proven reliance upon a regulation or written interpretation by the 
Secretary of Labor would constitute a defense in a criminal or civil 
proceeding under certain sections of the act. 
Section 110. 

Every person subject to the fiduciary provisions of the act would 
have to be bonded. 
Section 111. Fiduciary responsibility 

This section would deem every employee benefit fund to be a trust 
held for the exclusive purpose of providing benefits to participants 
and their beneficiaries as well as defraying reasonable administrative 
expenses. Each plan would have to be in writing. 

A fiduciary is defined in section 3 (29) as anyone who exercises any 
power of control, management or disposition with regard to a fund's 
assets or who has authority to do so or who has authority or responsi­
bility in the plan's administration. Fiduciaries would be required to 
discharge their duties with respect to the fund " ... solely in the 
interest of the participants and with the care, skill, prudence and 
diligence under the circumstances then prevailing that a prudent 
man acting in a like capacity and familiar with such matters would 
use in the conduct of an enterprise of a like character and with like 
aims." 

A fiduciary would also have to diversify the investments, except in 
the case of profit-sharing, stock bonus, or thrift and savings plans, 
so as to minimize the risk of large losses unless under the circum­
stance.s it is prudent not to do so and in accordance with the docu­
ments and instruments governing the fund. 

A fiduciary would be specifically prohibited from making the fol­
lowing transactions : 

Dealing with such fund for his own account . . . 
Acting in any transaction involving the fund on behalf of a 

party adverse to the interests of the plan or participants ... 
Receiving personal consideration from any party dealing with 

the fund in connection with a transaction involving the fund . . . 
Transferring property to any party in interest for less than 

adequate consideration . . . · 
Permitting the acquisition of property from any party in 

interest for more than adequate consideration. 
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Seotion11~. Pension plan termination 
An equitable priority distribution of assets would be provided upon 

plan termination. Assets not previously allocated to individual 
accounts would have to be distributed according to the following 
priorities: 

(a) Contributions by employees would be returned; 
(b) Those presently receiving benefits and those who could 

voluntarily elect to receive benefits; 
(c) Those other than in (b) -to the extent of their vested 

benefits;· 
(d) All others, including the non-vested benefits of those 

in(c). 
Benefit increases within the five years prior to plan termination 

would trigger an allocation based on the prior benefit formula, any 
remaining assets being distributed on the basis of increases in the 
more recent benefit formulas: 

(e) Investment income attributable to employee contributions 
would be distributed pro rata to the employees' accounts. 

(f) Any benefit liabilities incurred as a result of plan termi­
nation would be given last priority. 

(g) Any remaining assets would be returned to the employer 
if the plan so provides; otherwise, they would be distributed pro 
ratably to the employees. 

Section 113. 
Certain persons convicted of crimes may not serve as officers, ad­

ministrators, trustees, or paid consultants. 
S eetion 114. · 

A 15-member Advisory Council on Employee Welfare and Pension 
Benefit Plans would be established. 
Section 115. 

The Welfare and Pension Plans Disclosure Act would be repealed 
upon the effective date of the act, which would be six months after 
enactment. 

TITLE II-VESTING AND ELIGIBILITY REQUIREMENTS 

Section ~1. Oovm•age 
Title II would cover all private pension benefit plans including 

profit-sha · plans which provide benefits after retirement, except: 
1. eral, State and local plans; 
2. Keogh plans benefiting the self-employed and owner-em­

ployees; 
3. Plans established or maintained outside the United States for 

the benefit of workers who are not United States citizens; 
4. Executive deferred compensation plans; and 
5. Secondary plans providing class year vesting. 

Section 202. Eligibility requirements 
No plan, after the effective date of this title, would be allowed to 

require as a cond~tion for el~g!bility to participate in it an age greater 
than 25 or a penod of serviCe longer than one year (three years for 
plans which provide for immediate 100% vesting or for crediting of 

23 

all pre-participation service for benefit purposes), whichever is the 
later: Existing plans would be permitted to retain their eligibility 
reqmrements for three years or until they are amended, whichever is 
sooner. 
Secti(}n203. Nonforfeitohle be-Mfits 

Every pension plan would be given a choice of one of three vesting 
rules: 

1. Ten-Year Service Rule (100% vested at 10 years of covered 
service); 

2. Graded Fifteen-Year Service Rule (30% vested at eight 
years of .covered ~rvice, such percentage increasing by 10% each 
year until 100% IS reached after 15 years of covered service) ; 

3. Rule of 45 (50% vested when age plus covered service equals 
45, such percentage increasing by 10% each year until 100% is 
reached). 

The vesting rules use a fully retroactive service provision in calcu­
l~ting the vesting per~entage and the amount of the accrued por­
tion of the regular retirement benefit. A plan would be permitted to 
change vesting rules at any time if provision is made that vested 
~nefits not be reduced or delayed for participants in the plan at the 
time of change. A plan would always be permitted to allow for vesting 
of benefits after a lesser period and in a greater amount than is re­
quired under any of the three vesting rules. 

Class year profit-sharing plans.-Class year plans would be required 
to vest 100% of the employer's contribution no later than five years 
after the contribution was made. 

Oovered service.-In computing the period of covered service under 
a plan} an.eJ?ployee's entire service witf1 the employer contributing to 
or mamta1nmg the plan shall be considered. However service :erior 
to age 25, service during which the employee declined .to contribute 
to a plan requiring employee contributions, service with a predecessor 
of the employer contributing to or maintaining the plan (except where 
the plan has been cm·~tinued in effec~ by the successor employer), 
service broken by penods of suspensiOn of employment (provided 
the rules governing such breaks in service are not unreasonable or 
arbitrary), and service where a participant has previously attained 
a 100% nonforfeitable right may be disregarded. 

Contributory plans.-No plan ma~ provide for forfeiture (1) of 
any employee contributions unless agreed to in writing, or (2) of the 
accrued ·portion of the regular retirement benefit to the extent that 
such portion is nonforfeitable and is attributable to employer 
contributions. 
Section ~0-f. Distribution of nonforfeitable benefits to terminating 

partw~pants 

V ~te~ benefits to parti~ipants termin~t~ng before 65 would ha.ve to 
be dtstnbuted, at the option of the participant, at regular retirement 
age or age 65. Vested benefits to participants terminating after age 
65 would have to commence immediately at the option of the pa.rtici­
pa~t. Survivor annuity and other options offered by a plan to normal 
retirees would have to be extended to all terminated vested partici­
pants. 



Social Security offset plans. Any pension plan with a Social Secuqty 
offset feature would be required at the time of the first plan amend­
ment, to provide that the amount of any offset not increase {1} !or 
participants receiving benefits and (2) after the date of termmatwn 
of a vested participant. 
Section 205. Effective date 

The effective date of this title would be two years after enactment. 
Collectively bargained plans would be extended up to 30 additional 
months to co11-form their bargaining agreements to this title. 

TITLE III-FUNDING 

Section 301. om~erage 
Title III would cover a.U private pension benefit plans covered under 

title II except for profit-sharing and other individual account plans 
and unfunded voluntary fraternal type plans. 
Section302. Miniwum funding standard 

Every pension plan subject to title III (other than the above} must 
make annual minimum contributions equal to: 

1. Normal cost plus no less than 30 but no more than 40-year 
amortization of unfunded accrued liabilities for all plan benefits; 
any accumulated actuarial gains and losses would be spread over 
the future service of active participants; 

~ij~~ • 
2. A percentage of the unfunded portion of the present value 

of the nonforfeitable pension benefits. The unfunded portion 
would be recalculated each year so that an interest assumption 
of 5% would reduce the remaining unfunded portion by about 
9.2% per annum or by about 57% in 20 years or 72% in 30 years. 

Contributions made in excess of the minimum could be used to offset 
future minimum contributions, thereby permitting funding flexibility. 
Required minimum contributions in excess of tax deductible limits 
would be permitted to be carried over to succeeding years where tax 
deductions would be allowed. 
Section 303. Enforcement of funding requirements; variances 

Application would have to be made to the Secretary for a waiver 
of part or all of a minimum funding contribution. Benefits could not 
be increased until all such waived contributions had been paid off. 
After five waivers in a ten-year period, the Secretary could, after no­
tice and hearing, order the termination of the plan or the merger of 
the plan with another plan of the employer. Benefits could not be in­
creased by amendment during a period of waiver. 
Section 305. Effective date 

The effective date of this title would be two years l}fter enactment. 
Collectively bargained plans would be extended up to 7 years to con­
form their bargaining agreements to this title. 

TITLE IV-PLAN TERMINATION INSURANCE 

Section 401. 
This section establishes a Private Pension Plan Termination Insur­

ance Program administered by the Secretary, which requires plans to 
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insure unfunded vested liabilities incurred prior to enactment of the 
-Act, as well as after enactment of the Act. The Secretary may provide 
msurance to cover unfunded vested liabilities of a plan not subject to 
the Act where he determines that such plan conforms to the vesting, 
funding and all other standar.ds required by the Act. 
Section 402. Conditions of insurance 

T.his section requires the insurance program to insure participants 
agamst loss of vested benefits arising from J?lan termination. 

The amount of vested benefit insurance IS limited to 50 percent of 
highest average monthly wage of participants earned over a five year 
period, or $500 monthly, whichever is the lesser. 

No insurance shall be paid if the plan is terminated less than three 
years from date of establishment or registration unless the Secretary 
determines that a registered plan was otherwise in substantial com­
pliance with the Act and that the reserve position of the insurance pro­
gram will not be adversely affected. 

Insura_nce will not cover vested rights created by any plan amend­
ment which took effect less than three years prior to plan termination. 

No coverage is extended to participants who own 10 percent or more 
of employer voting stock. · 
Section 403. Assessments and premiurn~ 

This section requires plans to pay an initial uniform assessment to 
be prescribed by the Secretary to cover administrative costs of the pro­
gram. The Secretary shall prescribe an annual premium rate based 
upon unfunded vested liabilities. For the first three years, the insur­
ance premium shall not exceed 0.2 percent of unfunded vested liabili­
ties incurred after enactment of the Act. With respect to those un­
funded vested liabilities incurred prior to enactment the l?remium 
shall be 0.2 percent provided that the unfunded vested liabilities of 
~he plan were funded at least 75% during the five-year period preced­
mg enactment. 

As to plans which on date of enactment were less than five years 
old, the prewium shall be 0.2 percent, provided that the plan had been 
reducing its unfunded vested liabilities at a rate of no less than 5 per­
cent annually. In the event plans do not meet the above funding stand­
ards, they can be charged a premium not to exceed 0.4 percent or less 
than 0.2 percent of pre-enactment unfunded vested liabilities. 

Also, in the case of multiemployer plans (as defined in the Act), the 
premium rate for the initial three years shall not exceed 0.2 percent of 
unfunded vested liabilities, regardless of when such liabilities were in­
curred. 

After the initial three-year period, the Secretary may prescribe an 
annual rate based upon experience, and unless Congress objects within 
90 days the new premium shall become effective. 

The Secretary is required to consult with appropriate private and 
government agencies on matters relating to the assessment and pre­
mium rates before prescribing rates. 
Section 404. Payment of insurance 

This section requires that plans must notify the Secretary of intent 
to terminate, and, failing to do so will make such persons personally 
liable for any losses incurred by the Pension Benefit Insurance Fund 
in connection with plan termination. 
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The insurance to be paid shall be the difference between the plan's 
assets and unfunded vested benefits owed at the time of plan termina­
tion. 

In ·addition, the Secretary is required to prescribe procedures under 
which funds of terminated plans shall be liquidated and paid out to 
cover vested benefits of participants. In implementing- this authority, 
the Secretary may transfer terminated funds under lns supervision or 
purcha!le annuities from qualified insurance carriers for participants 
or take such other action as may be appropriate. Persons who termi­
nate a plan with.intent to circumvent the Act or the WPPDA shall be 
personally liable for losses. 
Section ¥J5. Recovery 

This section provides that, where employers in terminated plans are 
not insolvent, they or their successors-in-interest may be liable for re­
imbursement of a portion of insurance benefits paid. The liability- of 
the employer·is to pay 100% of the unfunded vested liabilities and in 
no event shall it exceed 50% of the employer's net worth. 

The Secretary shall make arrangements with employers on equitable 
terms for the reimbursement of insurance paid. 

The amount or amounts of any unpaid liability owned by an em­
ployer shall constitute a lien in favor of the government, but junior 
to any lien for unpaid taxes owed to the government. 
Section J,IJ6. PetMion Benefit l'IU!IJ!rUIIWe Fu'!Ul 

This section establishes within the Labor Department a fund for the 
deposit of premiums, assessments, etc., made under the Act and for 
payment of ~uch claims thereunder. 

TITLE V. GENERAL PROVISIONS 

Section 501. Variations; Appeuh Board 
The Secretary is authorized to g-rant variations from the require­

ments of titles II and III and Section 112. A Variation Appeal Board 
would be established to hear and determine appeals from decisions 
denying grants of variations. 
Section 50'2. Studies 

This section directs the Secretary to conduct research relating to the 
effects of the act, the role of private pensions, the operation of public 
and private pension plans, and methods to encourage the growth of 
the private pension system. 
Section 503. Enforoement 

This section would give the Secretary authority to conduct such in­
vestigations as may be necessary to determine whether any person has 
violated or is about to violate any ptovisions of title II or III or any 
rules or regulations which would result from enactment of titles II 
and III. Information about such investigations woultl be made avail­
able to any interested person and included in an annual report by the 
Secretary. Criminal penalties o:f five years imprisonment and $10,000 
fine or up to a $200,000 fine in the case of a corporat-e· felon would be 
assessed for willful violation of the Act. Civil actions by the Secretary, 
participants or beneficiaries to enforce the provisions of the Act are 
author1zed in Federal Court. 
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Section 504. A nnua11'6port of the SefJ'I'etary 
The Secretary would be required to submit an annual report to the 

Congress covering his administration of the Act. 
Section 505. Rules a'!UlregUlations 

This sect~on would authorize the Secretary to prescribe such rules 
and regulatiOns as he finds necessary to carry out the provisions of the 
Act. · 

Seation 506. Other agencies axnd depOJI'tments 
The Sec~etary would be authorized to enter· into agreements that 

would a-y01d unnecessary expense and duplication and would permit 
coopera~IOn among government agencies m performing his functions 
under title II, or III. He would also be authorized to reimburse other 
Federal agencies :for facilities or services he utilized in doing so. The 
Attorney General would be authorized to receive such evidence as de­
veloped by the Secretary which may be found to warrant consideration 
for criminal prosecution. · 
Section 507. Administration 
. Ch~pters 5 and 7 of Title 5, Uni~ States Code (relating to admin­
Istrative procedure) would be applicable to this Act. 

No employee of the Department of Labor would be able to admin­
is~r or e~force the Act with respectto any employee organization of 
wh1ch he IS a member or employer organization in which he has an in­
terest. 

Section 508. This section would authorize to the Secretary such sums 
as may be necessary to carry out this Act 

Secti~n 509. lf any p1'01Jision of this Aat we1'6 held imJalid, the re­
m.az'nder of the Act would not be affected 

Section 510. Interference with the rights protected wnder the Act 
would be uma1nf1tl.-The provisio,ns of sections 404 a'!Ul405 would be 
applicable in the enforcement of thi.s section 

Seation 511. 
Any person who used coercion to interfere with the ri~hts J?rotected 

under the act would be subject to a $10,000 fine and/or Imprisonment 
for up to one year. 
Section 512. Registration 

Within six months after the effective date of titles II and In each 
pension and profit-sharing plan would have to file an application' with 
t"!>-e Secretary of Labor for qualification and registration. Plans estab­
lished after that date would have six months in which to file such 
application. Plan amen~ments similari:r would have ~ be reported 
to the Secretary. A certificate would be Issued and contmued in force 
so long as the eligibility, vesting and funding requirements of the 
Actaremet. · 
Section 513. Enforcement of Registration 

The Secretary of Labor may seek a court order to secure compliance 
whenever a det-ermination i~ m~de that no appli~tion for reg~stration 
has been filed, that the apphcatwn should be demed or the registration 
cancelled, or that a plan has failed to make the required contributions 
or to pay such other assessments or fees as are required. 
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Section 51!,. Effect on othe1' lOJWs 
All State laws would be pre-empted except for those covering plans 

not subject to titles II and III. 

VIII. CHANGES IN ExiSTING LAw MAnE BY THE BILL AS REPORTED 

In compliance with Clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill as re­
ported are shown as follows (existing Ia:w p~po~ ~ be. omi~4 is 
enclosed in black brackets, new matter Is prmted m 1tahc, existmg 
law in which no change is proposed is shown in roman): 

[WELFARE AND PENSION PLANS DISCLOSURE ACT 

[Pub. L. No. 85-836, 85th Cong., 2d Sess., 1958, 72 Stat. 997, as 
amended by Pub. L. No. 87-420, 87th Cong., 2d Sess., 1962,76 Stat. 35; 
29 U.S.C. §§ 301-09; F.C.A. 29 §§ 301-09. 

[Be it enacted by the Senate and House of Repeaentatives of,the 
United of Ame'l'iea in Oong1'ess assembled, That this Act may be cited 
as the "Welfare and Pension Plans. Disclosure Act." 

[FINDINGS AND POLICY 

[SEC. 2. (a) The CongreFs finds that the growth in size, scope, and 
numbers of employee welfare and pension benefi~ plans in rece~t years 
has been rapid and substantial; that the contmued well-bem.g and 
security of millions of employees and their dependents are directly 
affected by these plans; that they are affected with a national public 
interest; that they have become an important factor affecting the s~~ 
bility of employment and the successful development of industnal 
relations; that they have become an i~po~l!t. factor in comm~~ 
because of the interstate character of their activities, and of the aetlVI~ 
ties of their participants, and the employers, employee organizations, 
and other entities by which they are established or maintained ; that 
owing to the lack of employee itiformation concerning their ope~ti?n, 
it is desirable in the interests of employees and their beneficiaries, 
and to provide for the ge~eral welfare and the ~ flow of co~erce, 
that disclosure be made with respect to the operatiOn and adm1mstra~ 
tion of such plans. · 

[(b) It is hereby declared to be the policy of this Act to protect 
interstate commerce and the interests ?f participa~ts in emplf?y~e wel­
fare and pension benefit plans and their bflnefiCiaries, by reqmrmg the 
disclosure and reportin~ to participants and beneficiaries of financial 
and other information with respect thereto. 

[DEFINITIONS 

[SEc. 3. When used in this Act. · 
[(1) The term "employee welfa~e benefit _plan" means an;y pla~, 

fund, or program which is commumcated or Its benefits 4escribed m 
writing to the employees, and which was heretof?re ?r IS hereafter 
established by an employer or by an empl~:yee orgamzat.IOn, or bY. b~th, 
for the purpose of providing for its parheipa~ts or th~1r benefi?Iaries, 
through the purchase of insurance or otherwise, medical, surgical, or 
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hospital care benefits, or benefits in the event of sickness, accident, 
disability, death, or unemployment. 

[(2) The term "employee pension benefit _Plan" means any plan, 
fund, or program which is communicated or Its benefits described in 
writing to the employees, and which was heretofore or is hereafter 
established by an employer or by an employee organization, or by both, 
for the purpose of J?roviding for its partieipants or their beneficiaries, 
by the purchase of msurance or annuity contracts or otherwise, retire­
ment benefits, and includes any profit-sharing plan which provides 
benefits at or after retirement. 

[(3) The term "employee organization" means any labor union or 
any organization of any kind, or any agency or employee representa~ 
tion committee, association, group, or plan, in which employees par­
ticipate and which exists for the purpose, in whole or in part, of deal­
ing with employers concerning an employee welfare or pension benefit 
plan, or other matters incidental to employment relationships; or any 
employees' beneficiary association organized for the purpose, in whole 
or in part, of establishing such a plan. 

[(4) The term "employer" means any oerson acting directly as an 
employer or indirectly in the interest of an employer in relation to an 
employee welfare or pension benefit plan, and includes a group or asso-. 
ciation of employers acting for an employer in such capacity. 

1;(5) The term "employee" means any individual employed by an 
employer. 

[(6) The term "participant" means any employee or former em­
ployee of an employer or any member of an employee organization who 
IS or may become eligible to receive a benefit of any type from an 
employee welfare or pension benefit plan. or whose beneficiaries may 
be eligible to receive any such benefit. ' 

[ ( 7) The term "beneficiary" means a person designated by a partici­
pant or by the terms of an employee welfare or pension benefit plan 
who is or may become entitled to a benefit thereunder. 

[(8) The term "person" means an individual, partnership, coopera­
tion, mutual company, joint-stock company, trust, unincorporated 
organization, association, or employee o:r:ganization. 

[(9) The term "State" includes any State of the United States. the 
District of Columbia, Puerto Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, the Canal Zone, the Outer Continental 
Shelf lands defined in the Outer Continental Shelf Lands Act ( 43 u.s.c. 1331-1343). 

[(10) The term "commerce" means trade, commerce, transportation, 
or communication among the several States or between any foreign 
country and any State, or between any State and any place outside 
thereof. 

[(11) The term "industry or activity affecting commerce" means 
any activity, business, or industry in commerce or in which a labor 
dispute would hinder or obstruct commerce or the free flow of com~ 
merce and includes any activity or industry "affecting commerce" 
within the meaning of the Labor-Management Relations Act, 1947, 
as amended, or the Railway Labor Act, as amended. 

[ ( 12) The term "Secretary" means the Secretary of Labor. 
[(13) The term "party in interest" means any administrator, officer, 

trustee, custodian, counsel, or employee of any employee welfare bene­
fit plan or employee pension benefit plan, or a person providing benefit 
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plan services to any such plan, or an employer any of whose employees 
are covered by such a plan or officer or employee or agent of su.ch ~m­
ployer, or an officer or agent or employee of an employee orgamzation 
having members covered by such plan. 

(COVERAGE 

[SEc. 4. (a) Except as provided in ~bsection (b), t~is . .1\ct shall 
apply to any employee welfare or pensiOn benefit plan If It I~ estab­
lished or maintamed by any emp.lo;ver or e~ployers engaged m com­
merce or in any industry or act~vity affectmg COJ?merce or by any 
employee organization or orgamzatwns rep~e~entmg ~mployees en­
gaged in commerce or in any industry or activity affectmg commerce 
or by both. . 

[(b) This Act shall not apply to an employee welfare or pensiOn 
benefit plan if-

[ ( 1) such plan is administered by the Federal Government or 
by the government of a State, by a political subdivision o.f a State, 
or by an agency or instrumentality of any of the foregomg; 

[(2) such plan was established and is maintained solely for ~he 
purpose of complying with applicable workmen's compensatiOn 
laws or unemployment compensation disabili~y i:r.1suran~e l~~;ws; 

[(3) such plan is administered bY, ~n org~mza:twn which 1~ ex­
empt from taxation under the provisiOns of section 501 (a) of the 
Internal Revenue Code of 1954 and is administere~ as a. coroll';try 
to membership in a fraternal benefit society desc~Ibed. m sec~wn 
501 (c) ( 8) of such Code or by organizations descnbed m sectio~s 
501 (c) e3) and 501(c) ( 4) ofsuch Code: Provided, That tl_le.provi­
sions of this paragraph shall not exempt any plan admmister~d 
by a fraternal benefit society o:r: organiz~ti_?n which represents Its 
members for purposes of collective bargammg; or . . 

[(4) such plan covers not more than twenty-five participants. 

(DUTY OF DISCLOSURE AND REPORTING 

[SEc. 5. (a) The administrator of an employee ~elfare benefit p~an 
or an employee pensi~n. benefit plan sh~ll publish m accordance with 
section. 8 to each participant or benefiCiary cover~d thereunder (1) a 
description of the plan and (2) an a~nual fi?ancml r.eport. S"!lch de­
scriptiOn and such report s~all contam the mfor~atwn reqmred by 
sections 6 and 7 of this Act m such form and detail as the Secretary 
shall by regulations prescribe and copies there_?~ shall be. executed, 
published, and filed in accordance with the provisi~ns of this A?t and 
the Secretary's regulations thereunder .. No regulat10~ ~hall be Issued 
under the preceding sentence which. re!Ieves any admmist_rator of ~he 
obligation t? include i.n Sl;lch de~criptwn or. report any- mf?rmatwn 
relative to his :plan whiCh IS reqmred by sectiOn 6 or7. Notwiths~a~d­
ing the foregomg, if the Secre~ary finds, on the record .aft~r g~vmg 
interested persons an opportumty to be heard, that specific mforma­
tion on plans of certain kinds or on al!-y class or cl~sses of benefits de­
scribed in section 3 (1) and (2) whiCl_:J. are provided by such pl.ans 
cannot, in the normal method of operatiOn o.f su.ch ~lans, be practiCa­
bly ascertained or m.ade ~vailable fo~ .pubhcat~on m the manner .or 
for the period prescribed m any provision of this Act, or that the m-
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form.ati~n if pub~ished in. such manner or for such period would be 
duJ?liCative or unmformative, the Secretary may by regulations pre­
scnb~ such ot~er manner or such ?ther period for the publication of 
such mformatwn as he may determme to be necessary and appropriate 
to carry out the purposes of this Act." 

[(b) The term "administrator" whenever used in this Act refers 
to- ' 

[ (1) the pe~son or pe!S~ms designated by the terms of the plan 
or the collective bargammg agreement with responsibility for 
the ultimate control, disposition, or management of the money 
received or contributed; or 

[(2) in the absence of such designation, the person or persons 
actually responsibl~ for the cont~·ol, disp.osition, or management 
of the money .recmy~d or contnbuted, Irrespective of whether 
such control, dispositiOn, or management is exercised directly or 
through an agent or trustee designated by such person or persons. 

(DESCRIPTION OF THE PLAN 

[SEc. 6. (a) Except as ,Provided in section 4, the description of any 
emp!oye~ w~lfa:r:e or penswn benefit pi~~ shall be published as required 
herem withm mnety days of the effective date of this Act or within 
ninety days after the establishment of such plan, whichever is later. 

[(b) The description of the plan shall be published, signed, and 
sworn to by the person or persons defined as the "administrator" in 
section 5, and shall include their names and addresses, their official 
positions with respect to the plan, and their relationship, if any, to the 
e!llployer or to any employee organizations, and any other offices, posi­
tions, or employment held by them; the.name, address, and descrip­
tion of the plan and the type of administration ; the schedule of 
benefits ; the names, titles, and addresses of any trustee or trustees (if 
such persons are different from those persons defined as the "adminis­
trator") ; whether the plan is mentioned in a collective bargaining 
agreement; copies of the plan or of the bargaining agreement, trust 
agreement, contract, or other instrument, if any, under which the plan 
was established and is operated; the source of the financing of the 
plan and the identity of any organization through which benefits 
are provided ; whether the records of the plan are kept on a calendar 
year basis, or on a policy or other fiscal year basis, and if on the latter 
basis, the date of the end of such policy or fiscal year; the procedures 
to be followed in presenting claims for benefits under the plan and 
the remedies available under the plan for the redress of claims which 
are denied in whole or in part. Amendments to the plan reflecting 
changes in the data and information included in the original plan, 
other than data and information also required to be included in annual 
reports under section 7, shall be included in the description on and after 
the effective date of such amendments. Any change in the informa­
tion required by this subsection shall be reported to the Secretary 
within sixty days after the change has been effectuated. 

(ANNUAL REPORTS 

[SEc. 7. (a) The administrator of any employee welfare or pension 
benefit plan, a description of which is required to be published urider 
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section 6, shall also publish an annual report with respect to such plan 
"if it covers one hundred or more participants. However, the Secre­
tary, after investigation, may reqmre the administrator of any plan 
otherwise covered by the Act to publish such report when necessary 
and appropriate to carry out the purposes of the Act. Such report 
shall be published as required under section 8, within one hundred 
and fiftJ days after the end of the calendar year (or, if the records 
of the plan are kept on a policy or other fiscal year basis, within one 
hundred and fifty days after the end of such policy or fiscal year). 

[(b) A report under this section shall be signed by the administra­
tor and such report shall include the :following: 

[The amount contributed by each employer; the amount contributed 
by the employees; the amount of benefits paid or otherwise furnished; 
the number of employees covered; a statement of assets specifying 
the total amount in each of the following types of assets: cash, Gov­
ernment bonds, non-Government bonds and debentures, common 
stocks, preferred stocks, common trust :funds, real estate loans and 
mortgages, operated real estate, other real estate, and other assets; a 
detailed statement o:f the salaries and :fees and commissions charged 
to the plan, to whom paid, in which amount, and for what purposes. 
The Secretary, when he has determined that an investigation is neces­
~ary in accordance with section 9(d) of this Act, may require the fil­
mg, o:f supporting schedules o:f assets and liabilities." The informa­
tion required by this section shall be sworn to by the administrator, 
or certified to by an independent certified or licensed public account­
ant, based upon a comprehensive audit conducted in accordance with 
ac{)epted standards of auditing, but nothing herein shall be construed 
to require such an audit of the books or records of any bank, insurance 
company, or ?ther institution providing an insurance, investment, or 
related functiOn for the plan. If such books or records are subject to 
examination ~y any agency of the Federal Government or the govern­
ment of any State. In the case of reports sworn to, but not certified, 
the Secretary, when he determines that it may be necessary to investi­
gate the plan in accordance with section 9 (d) of this Act, shall, prior 
to investigation by the Department of Labor, require certification of 
the report by an mdependent certified or licensed public accountant. 

[ (c) If the plan is unfunded, the report shall include only the total 
~en~fits paiq and the average number of employees eligible for partic­
Ipatlo~, durm~ the past five years, broken down by years; and a state­
ment, If applicable, that the only assets from whiCh claims against 
the plan may be paid are the general assets of the employer. 

[ (d) If some or all of the benefits under the plan are provided by an 
~nsurance carrier or service or other organization such report shall 
mclude 'vith respect to such plan (in addition to the information 
required by subsection (b) ) the following: 

[ (1) T!J.e premium rate or subscription charge and the total premium 
or subscrip~IOn charges paid to each such carrier or organization and 
the approximate number o:f persons covered by each c1ass of such 
benefits. 

[ ( 2) The total amount of premiums received, the approximate num­
be':' of persons covered by each class of benefits, and the total claims 
paid by such carrier or other organization; dividends or retroactive 
rate adjustments, commissions, and administrative service or other fees 
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or <;>ther specific acquisition costs, paid by such carrier or other organi­
zatiOn; any amounts held to provide benefits after retirement· the 
remainder of such premiums; and the names and addresses of the 
brokers, agents, or other persons to whom commissions or fees were 
paid, the amoun~ paid to each, and for what purposes: Prm,ided, That 
If an:y such carrier or ot!J.er organiza~ion does not maintain separate 
experi~nce reC?rd~ covermg t.he specific groups it serves, the report 
shall.1.nclude m.heu of the mformation required by the foregoing 
provi.siOns of this paragraph (A) a statement as to the basis of its 
premmm rate or subscnptwn charge, the total amount of premiums 
or su~scription charges re?eived from the plan, and a copy of the 
fina~c1al report ~f tl~e ca_rr1er or ot~er organi~ation and (B), if such 
carn.e':' .or orgamzat~on mcurs specrfic costs m connection with the 
acqUisitiOn or retentiOn of any particular plan or plans, a detailed 
statement of such costs. 

[ (e) Details relative to the manner in whl.ch any funds held by an 
employ~ welfare benefit plan are held or invested shall be reported 
as provided under paragraphs (B), (C), and (D) o:f subsection 
(f){1). 

[ f ~) Reports on !3mplo:yee pensi_on benefit plans shall include, in 
a~~Itlon to ~he applicable mfon;nation required by the foregoing pro­
VISions of this section, the followmg: 

[ ( 1) If the plan is :funded through the medium of a trust, the renort 
shall include- · ~ 

[(A) the type and basis of funding, actuarial assumptions used, 
the amount of current and past service liabilities, and the number 
of employees, both retired and nonretired covered by the plan; 

[ (B) a statement showing the assets of the fund as required by 
section 7 (b). Such assets shall be valued on the basis regularly 
use~ in valuing investments held in the fund and reported to the 
Umted States Treasury Department, or shall be valued at their 
aggregate cost or present value, whichever is lower. if such a 
statement is not so required to be filed with the United States 
Treasury Department; 

[(C) a detailed list, including information as to cost, present 
vafue, and percentage of total funds of all investments in securi­
ties or properties of the employer or employee organization or 
any othe_r party in interest, but the identity of all securities ~nd 
the detail of brokerage fees and commissions incidental to the 
purchase or sale of such securities need not be revealed if such 
sec~rities are listed and traded on an exchange subject to regu­
lation by the Securities and Exchange Commission or securities 
in an investment company registered under the Investment Com­
pany Act of 1940, or securities of a public utility holding com­
pany registered under the Public Utility Holding Company Act 
of 1935, and the statement o:f assets contains a statement of the 
total . investments in common stock, preferred stock bonds and 
debentures~ respectively, valued as provided in subpar~graph (B). 

[(D) a detailed list of all loans made to the em plover. employee 
orga~i.zation, or other party in interest, includinp: the terms and 
conditions of the loan and the name and address of the borrower: 
Pr01Jided, That if the plan is funded through thfl medium of a 
trust invested, in whole or in part, in one or more insurance or 
annuity contracts with an insurance carrier, the report shall 
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incll!de, as t~ the portion of the funds so invested, only the infor­
matiOn reqmred. by paragraph (2) below. 

((2) If the pl~n IS funded through the medium of a contract with 
an msurance carrier, the report shall mclude--

. [(A) t~e.type and basis of funding, actuarial assumptions used 
m determmmg the payments under the contract and the number 
of employees, both retired and nonretired, cov~red by the con-
tract; and . 

[(B) except for benefits completely guaranteed by the carrier 
the amol!n.t of current and past service liabilities, based on th~ 
assumptiOns, and the amount of all reserves accumulated under 
the plan. 

[(3) If the :plan is unfunded, the report shall include the total bene­
fits paid to retired employees for the past five years, broken down by 
year. 

((g) If some o~ all of the benefits under the plan are provided by 
an ms.ura~ce carrier or. service or other organization, such carrier or 
orgamzat10n shall certify to the administrator of such plan within 
one hundred and twenty days after the end of each calendar: policy, 
or othe;r fiscal year, as the case may be, such reasonable information 
deternnned by the Secretary to be necessary to enable such adminis­
trator to comply with the requirements of this Act. 

[(h) The S_ecretary shall prescribe by general rule simplified reports 
for ~lans whiCh he finds that by virtue of their. size or otherwise a 
detailed report w~~ld be un~uly ~mrdensome, but the Secretary may 
revoke such provisiOns· for simplified forms for any plan if the pur­
poses of the Act would be served thereby. 

(PUBLICATION 

[SEc. 8. (a) Publication of the description of the plan and the latest 
annual report required under this Act shall be made to the participants 
and to the bene~ci~ries covered by the p~rticular plan as follows : 

. [(1), The a:dmimstrator shall make copies of such description of the 
plan .(mcludmg all amendments or modifications thereto upon their 
effective date) and of the latest annual report available :for examina­
tion by any participant or beneficiary in the principal office of the 
plan. 

[(2) The administ:r:ator shall deliver upon written request to such · 
part~mpant or beneficiary a copy of the description of the plan (in­
cludmg all amendments or modifications thereto upon their effective 
?ate) and an adequate summary of the latest annual report, by mail­
mg such documents to the last known address of the participant or 
beneficiary making such request. 

[ (b) The ad~inistrator of any flan subject to the provisions of this 
Act shall file with the Secretary o Labor two copies of the description 
of the plan and each annual report thereon. The Secretary of Labor 
shall make available for examination in the public document room of 
the Depa1tment of Labor copies of descriptions of plans and annual 
reE_orts filed under this subsection. 

[ (c) The Secretary of Labor shall :prepare :forms for the descri ,Ptions 
of plans and the annual reports reqmred by the provisions of thiS Act, 
and shall make such forms available to the administrators of such 
plans on request. 
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(ENFORCEMENT 

[SEc. 9. (a) Any person who willfully violates any provision of this 
Act shall be fined not more than $1,000 or imprisoned not more than 
six months, or both . 

t (b) Any administrat?r. of a plan who fails or refuses, upon the 
wntte!l reque~t o~ a parti?Ipan~ o:: ben~ficiary covered by such plan, 
to make pub~Icatwn to ?~m withm _thirty days of such request, in 
accordance with the provisiOns of sectiOn 8, of a description of the plan 
or an annual report containing the information required by sections 6 
and 7, may in the court's discretion become liable to any such partici­
pant or beneficiary making such request in the amount of $50 a day 
from the date of such failure or refusal. 

[ (c) Action ~o r~c~ve!' such liability m3:y .he maintained in any court 
of competent JUrisdiCtiOn by any participant or beneficiary. The 
court in such action may in its discretion, in addition to any judg­
ment awarded to the plaintiff or plaintiffs, allow a reasonable attor­
ney's fee to be paid by the defendant, and costs of the action. 

[ (d). The Se.cretary may, after first !'equiring certification in accord­
ance wit~ sect.wn 7 (b), uP.on compla~nt of viOlation not satisfied by 
such certificatiOn, or on his own motiOn, when he continues to have 
reasonable cause to believe investigation may disclose violations of this 
Act, ma~e such investigations as he deems necessary, and may require 
or permit any person to file with him a statement in writing, under 
oath or otherwise, as to all the facts and circumstances concerning the 
matter to be investigated. 

[ (e) For the purposes of any investigation provided for in this Act, 
the provisions of sections 9 and 10 (relating to the attendance of 
witnesses and the production of books, records, and documents) of the 
Federal Trade Commission Act of September 16, 1914, as amended 
(15 U.S.C. 49, 50), are hereby made applicable to the jurisdiction, 
powers, and duties of the Secretary or any officers designated by him. 

[ (f) ·whenever it shall appear to the Secretary that any person is 
engaged in any violation of the provisions of this Act, he mavin his 
discretion bring an action in the proper district court of the VUnited 
States or United States court of any place subject to the jurisdiction 
of the Unit~d States, to enjoin such acts or practices, and upon a 
proper showmg a permanent or temporary injunction or restraining 
order shall be granted. 

[(g) The United States district courts and the United States courts 
of any place subject to the jurisdiction of the United States shall have 
jurisdiction, for cause shown, to restrain violations of this Act. 

[(h) Not~ing contained in this Act shall be so construed or applied 
as to authorize the Secretary to regulate, or interfere in the manage­
ment of, any employ~e :wel!are or pe~sion benefit plan, except that 
the Secretary may mqmre mto the existence and amount of invest­
ments, actua~ial assum~tions,.or ~i;CCo~nting ~racti?es only when it has 
been determmed that mvestigatwn IS reqmred m accordance with 
section 9 (d) of this Act. 

[ ( i) T~e Secretary s~all imm~diately f?rward ~o the Attorney Gen­
~ral or his representative any mformat10n commg to his attention 
m t~e cou_rse of the. a~ministration of this Act which may warrltnt 
consideratiOn for cnmmal prosecution under the provisions of this 
Act or other Federal law. 



36 

[REPORTS MADE PUBLIC INFORMATION 

[SEc.10. The contents of the descript~ons and regular a~ua.l reports 
filed with the Secretary pursuant to this Act shall be publ~c mforma­
tion, and the Secretary, where to do so would P!otect the mt:erests of 
participants or beneficiaries of a plan, may J?Ubhsh a~y such mforma­
tion and data. The Secretary may use th~ mformatl~n and data !or 
statistical and research purposes, and comp.tle and publish such studies, 
analyses, reports, and surveys ·based thereon as he may deem 
appropriate. · . 

[RETENTION OF RECORDS 

[SEc. 11. Every person required to file anY. description or ~po~ or to 
certify any information therefor under: this ~ct sha~l ma~ntam r~c­
ords on the matters of which disclosure IS reqmred whiCh will prov~de 
in sufficient detail the necessary basic information and data from w;htch 
the documents thus required may be verified, explai_ned, or clanfied, 
and checked for accuracy and completeness, and shall mclude vouchers, 
worksheets, receipts, and appli?able resoluti<;ms, and shall keep such 
records available for exammat10n for a penod of not less than five 
years after the filing of the documents based on the information which 
they contain. 

[RELIANCE ON ADMINISTRATIVE INTERPRETATIONS AND FORMS 

[SEc. 12. In any action or proceeding based on any ~ct or omissi?n 
in alleged violation of this Act, no person shall b~ subJect to any lia­
bility or punishment for or on account of the failure of such person 
to ( 1) comply with any provision of this Act if he pleads and proves 
that the act or omission complained of was in good faith, in conform­
ity with, and in reliance on any written interpretation or opinion of 
the Secretary, or (2) publish and file any information requi~d by any 
provision of this Act if he pleads and proves that he published and 
filed such information in good faith, on the description and annual 
report forms prepared by the Secretary and in conformity with the 
instructions of the Secretary issued under this Act regarding the filing 
of such forms. Such a defense, if established, shall be a bar to the 
action or proceeding, notwithstanding that (A) after such act or omis­
sion, such interpretation or opinion is modified or rescinded or is deter­
mined by judicial authority to be invalid or of no legal effect, or (B) 
after publishing or filing the description and annual reports, such pub­
lication or filing is determined by judicial authority not to be in con­
formity with the requirements of this Act. 

[BONDING 

[SEc. 13. (a) Every administrator, officer, and employee of any em­
ployee welfare benefit plan or of any employee pension benefit plan sub­
ject to this Act who handles funds or other property of such plan shall 
be bonded as herein provided; except that, where such plan is one 
under which the only assets from whiCh benefits are paid are the gen­
eral assets of a union or of an employer, the administrator, officers and 
employees of such plan shall be exempt from the bonding requirements 
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o~ this section. The amount of such bond shall be fixed at the begin­
m~ of each. calendar, policy, .or other fiscal year, as the case may be, 
whiCh constitutes the reportmg year of such plan. Such amount 
shall ~ not less th~n 10 per centum of the amount of funds handled, 
determmed as herem provided, except that any such bond shall be in 
at least ~he amount of $1,000 and n? such bond shall be required in an 
am'?unt 111 excess of ~500,000: Pr:o·vided, That the Secretary, after due 
noti~e and.opportumty for hearmg to all interested parties, and after 
consideratiOn of the record, may prescribe an amount in excess of 
$500,000, which in no event shall exceed 10 per centum of the funds 
handled. Ji'or purposes of fixing the amount of such bond, the amount 
of funds handled shall be determined by the funds handled by the 
person, group, or class ~o be cover~d by such bond and by their prede-
9~ssor or predecessors, If any, durmg the preceding reporting year, or 
If the plan h~s no preceding reporting year, the amount of funds to be 
handled ~urmg the curr~nt reporting year by such person, group, or 
class, estimated. as provided m regulations of the Secretary. Such 
bond shall pro_vide protection to the plan against loss by reason of acts 
of fraud or dishonesty on the part of such administrator officer or 
employee, directly or through connivance with others. Any b~nd 
shall have as surety thereon a corporate surety company which is an 
acceptable surety on Federal bonds under authority granted by the 
Secretary of the Treasury pursuant to the Act of July 30 1947 (6 
U.S.C. 6-13). Any bond shall be in a form or of a type approved by 
the Secretary, including individual bonds or schedule or blanket forms 
of bonds which cover a group or class. 

[(b) It shall be unlawful for any administrator, officer, or employee 
to. whom s~bsection (a) applies, to receive, handle, disburse, or other­
Wise exerCise custody or control of any of the funds or other property 
of any employee welfare benefit plan or empolyee pension benefit plan, 
without being bonded as required by subsection (a) and it shall be un­
lawful for any administrator, officer, or empolyee of such plan, or any 
other person having authority to direct the performance of such func­
tions, to permit such functions, or any of them, to be performed by any 
such person, with respect to whom the requirements of subsection (a) 
have not been met. 

[ (c) It shall be unlawful for any person to procure any bond re­
quired by subse«;:~tion (a) from any surety or other company or through 
any agent or broker in whose business operations such plan or any 
party m interest in such plan has any significant control or financial 
interest, direct or indirect. 

[(d) Nothing in any other provision of law shall require any person, 
required to be bonded as provided in subsection (a) because he handles 
funds or other property of an employee welfare benefit plan or of an 
employee pension benefit plan, to be bonded insofar as the handling by 
such person of the funds or other property of such plan is concerned. 

[ (e) The Secretary shall from time to time issue such regulations 
as may be necessary to carry out the provisions of this section. When, 
in the opinion of the Secretary, the administrator of a plan offers ade­
quate evidence of the financial responsibility of the plan, or that other 
bonding arrangements would provide adequate protection of the bene­
ficiaries and participants, he may exempt such plan from the require­
ments of this section. 



[ADVISORY COUNCIL 

[SEc. 14. (a) There is hereby established an Advisory Council on 
Employee Welfare and Pension Benefit Plans (hereinafter referred to 
as . the qouncil) whicp. shall consist of thirteen members to be ap­
pomted m the followmg manner : One from the insurance field, one 

·from the corporate trust field, two from management, iour from labor, 
and two from other interested groups, all ,appointed by the Secretary 
from among persons recommended by orgamzations in the respective 
groups; and t~ree ·representatives of the general public appointed by 
the Secretary. 

[(b) It shall be the duty of the Council to advise the Secretary with 
r~pect to the carrying out of his functions under this Act, and to sub­
mit ~ the Secretary recom!llendations with respect thereto. The 
Council shall meet at least twice each year and at such other times as 
the Secretary requests. At the beginning of each regular session of 
the Congress, the Secretary shall transmit to the Senate and House 
of Representatives each recommendation which he has received from 
t~e Co~J.:t~c~l during the preceding calendar. year and a report covering 
his activities under the Act for such precedmg calendar year, including 
full information as to the number of plans and their size, the results of 
any studies he may have made of such plans and the Act's operation 
and such other information and data as he may deem desirable in con­
nection with employee welfare and pension benefit plans. 

[(c) The Secretary shall furnish to the Council an executive secre· 
tary and such secretarial, clerical, and other services as are deemed 
necessary to the conduct of its business. The Secretary may call upon 
other agencie::; of the Government for statistical data, reports, and 
other information which will assist the Council in the performance of 
its duties. 

[ (d) Appointed members of the Council shall be paid compensation 
at the rate of $50 :per diem when engaged in the work of the Council, 
including travel time, and shall be allowed travel expenses and per 
diem in lieu of subsistence as authorized by law (5 U.S.C. 73b-2) for 
:persons in the Qovernment se~vice employed intermittently and receiv­
mg compensation on a per d1em, when actually employed, basis. 

[(e) (1) Any member of the Council is hereby exempted, with re­
spect to such appointment, from the operation of sections 281, 283, 
and .1914 of title 18 of the United States Code, and section 190 of the 
ReVIsed Statutes ( 5 U .S.C. 99), except as otherwise specified in para­
graph (2) of this subsection. 

[(2) The exemption granted by paragraph (1) of this subsection 
shall not extend-

[ (A) to the receipt or payment of salary in connection with the 
appointee's Government service from any source other than the 
private employer of the appointee at the time of his appointment, 
or 

[(B) during the period of such appointment, to the prosecution 
or participation in the prosecution, by any person so appointed, of 
any daim against the Government involving any matter with 
which such person, during such period, is or was directly con­
nected by reason of such appointment. 
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[ADMINISTRATION 

[SEc. 15. (a) The provisions of the Administrative Procedure Act 
shall be applicable to this Act. 

[(b) No employee of the Department of Labor shall administer or 
en~orce this Act with respect to any employee organization of which 
he IS a member or employer organization in which he has an interest. 

[(c) No more than 260 employees shall be employed by the Depart­
ment of Labor to administer or enforce this Act for the first two years 
after the enactment of the Welfare and Pension Plans Disclosure Act 
Amendments of 1962. 

[ ( q) Not m?re than two million two hundred thousand dollars per 
year IS authonzed to be appropriated for the administration and en­
forcement of this Act, for the first two years after the enactment of 
the Welfare and Pension Plans Disclosure Act Amendments of 1962. 

[EFFECT OF OTHER LAWS 

[SEc. 1~ .. (a) In the case of an employee welfare or pension benefit 
plan providmg benefits to employees employed in two or more States 
no perso~ shall be required by reason of any law of any such Stat~ 
to file w1th any State agency (other than an agency of the State in 
w~ic!I such pl~n .has its principal office) any information included 
w1thm a description of the plan or an annual report published and 
filed pursuant to the provisions of this Act if copies of such description 
of t~e plat?- and of such a!lnual report are filed with the State agency, 
a.nd 1f copies of such portiOn of the description of the plan and annual 
r~I?ort, as may be requi:ed .by the State agency, are distributed to par­
ticipants an~ beneficiaries m accordance with the requirements of such 
St!lte law w?th respect to scope of distribution. Nothing contained in 
!hiS subsect10!1. shall.be const!'lled to prevent any State from obtain­
mg. such additional n~formatwn relating to any such plan as it may 
desire, or from otherwise regulating such plan. 

[(b) ~he provisions of this Act, except subsection (a) of this section 
and sectwn 13, and any action taken thereunder, shall not be held 
to e~empt or reli~ve any person from any liability, duty, penalty, or 
pumshment proVIded by any present or future law of the United 
States or of any State affecting the operation or administration of 
~mployee welfare or pension benefit plans, or in any manner to author­
Ize the operation or administration of any such plan contrary to any 
such law. 

[SEPARABILITY OF PROVISIONS 

[S;E?· 17. If any provisio!l of this Act or the application of such 
provision, to any person or circumstance is held invalid the remainder 
o! this Act and the application of such provision to other persons or 
circumstances shall not be affected. · 

[EFFECTIVE DATE 

[Sr.c. 18. The provisions of this Act shall become effective ,January 1 
1959.] ' 



SUPPLEMENTAL VIEWS 

First, we are satisfied that, after extended hearings and serious dis­
cussion, the committee bill generally is a good bill. 

However, our deliberations have not led to full or complete agree­
ment on the question of the necessity, economic desirability1 cost or 
legal correctness of plan termination insurance. Initially, provision for 
this type of insurance was made in a separate bill ( H.R. 462) because, 
without additional information, agreement on this provision (Title 
IV) was not possible. 

Our primary consideration in writing pension reform legislation 
has been to help assure that workers now covered by pension plans 
get their expected benefits. At the same time, we have been careful 
not to inhibit benefit improvements for these covered workers and not 
to retard the expansion of the pension system in such a way as to deny 
retirement benefits to workers not now covered. 

Accordingly, we reasoned that, by requiring stringent vesting and 
funding standards, the need for insurance could be realistically ne­
gated. Further, inasmuch as it was recognized by the Members of the 
Committee that legislation could not eliminate all plan terminations, 
we agreed that the possible losses due to any termination would be 
mitigated to considerable extent by including provisions in the bill: 

(a) to prevent dilution of benefit security in business acquisi-
tion and merger situations; · 

(b) to provide for partial plan terminations with the approval 
of the Secretary of Labor i 

(a) to provide fund distribution priorities on termination so 
there will be a more equitable distribution of all assets; 

(d) to prevent "raiding" of assets by participants who leave the 

Thplac~· · · · · · · th b fit e omm1ttee proviSIOn to 1mpose a premmm to msure e ene 
already being funded on a sound actuarial basis creates an employer 
liability for the benefit if not funded, and thus radically changes the 
basic legal structure of all plans. It also increases the cost of funding 
by the amount of the premium rate, which at this time is not suscepti­
ble of determination, but is only estimated. 

Because the determination of insufficient funding would in substan­
tial pa1t stem from market value losses of plan assets, the Committee 
bill is, in effect, insuring against fluctuations in the market. We know 
of no counterpart obligation in business compelling such insurance. 

Additionally, \Ve do not believe it possible to provide such a guar­
tee without ultimate reliance on the Federal treasury. 

Finally, Title IV raises a serious constitutional question as to 
whether by legislation we can change the contract of the employer 
from a promise to make certain contributions to a fund to a promise to 
pay the pension supported by a pledge of the employer's assets. 

Title IV would require that an employer reimburse the insurance 
fund for 100% of any amounts paid out by the fund, up to an amount 
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equal to 50% net worth of the employer. Accordingly, on passage 
of the- Committee bill, an employer would be obligl_tted to carry that 
liability in his balance sheet. This contingent liability would be such 
as to make the financial structure of any business appear unsound. 
Such liability would inevitably discourage additional employers from 
beginning new pension plans and existing plans from increasing bene­
fits and thereby increasing the employer's liability. 

In summary, other provisions of the Committee bill impose mini­
mum eligibility and vesting, require adequate funding, and prevent 
other events which could dilute benefit security. We believe these addi­
tional standards should be effectuated and the need for insurance 
re-assessed. Pending such re-assessment, Title IV should be deleted. 

ALBERT H. Qun:. 
JoHN M. AsHBROOK. 

JoHN N. ERLENBORN. 

EnwrN D. EsHLEMAN. 

ORVAL HANSEN. 

ADDITIONAL VIEWS 

~ in.dicated by .my vote to report H.R. 2 out of Committee, I favor 
legislatiOn to provide reasonable pension protection for the 35 million 
people enrolled in private pension plans. However, I believe employees 
cov~re? by State ~nd local gov~rnment retirement plans are entitled 
to s1milar protectiOn, and I fa1l to understand the Committee's un­
willingiiess to provide them that protection. 

To the Committee's credit, it was agreed that public retirement 
p~ans should meet the bill's fiduciary standards and requirements for 
?1sclosure of information to participants. Minimum vesting and fund­
mg standards were rejected, however-the former in the assumption 
that most public plans provide adequate vesting, and the latter on the 
grounds that State and local governments and their taxing authority 
will be with us forever. 
P~bli? plans, for the most part, are known to be generous so far as 

vestmg IS concerned. Unfortunately, statistics are not available to sup­
port this assumption. Notwithstanding this lack of data, m;r point is 
that no public employee should be denied the minimum vestmg rights 
the Committee bill asserts every private employee deserves. 

The. Committ~ bill provides f~r ~ study of these plans. Yet I am 
constamed to pomt out that the ongmal version of H.R. 2 would have 
covered these plans and that, in the course of our hearings on pension 
refo_rmt we. did invite interested part!es to testify. Only a few accepted 
the mv1tatwn, but those representatives of public employee organiza­
tions, legislators, and actuaries who did submit testimony on this 
aspect endorsed the blanketing of public employees under Federal 
pension legislation. In spite of this support for inclusion, and with no 
apparent justification, the provision was dropped. , 

Presumably, the study recommended in the bill will reveal the 
funding status of various State and local plans. I submit that public 
plans are as notorious for their pay-as-you-go, or worse, funding 
schemes as they are for their c?~parative generosity in vesting. 

Proof of concern by the part1c1pants themselves can be found in the 
courts. Public employees in Philadelphia, for example, have filed suit 
to compel adequate funding of a $36 million liabilitv. In Detroit, a 
similar suit involves an $18.2 million liability; and, in my own State, 
the Illinois Education Association successfully conducted legal action 
to bring about sounder financing of a $1.7 billion unfunded past serv­
i<:>e liability together with current liabilities for new benefits. 

The seeming perpetual life of the States and their political subdivi­
sions gives us a false confidence, as these court cases attest. Acceptance 
of the premise that these governments will not go out of business as an 
argument against funding only postpones the inevitable. 

At Thomas Bleakney, a respected actuary and author of Retirement 
Systems fo1' Public Employees, points out, "The basic argument for 
funding with respect to public systems, in my opinion, is honesty in 
government-the cost of any governmental service should be known 
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( a~d paid for) when the service is provided, and not ignored to be 
paid for at some future date." 

Absent funding, which permits taxpayers to know the effect of new 
benefits on the government's budget, there is a decided tendency on the 
part of elected officials to increase benefits substantially and to leave 
the day of reckoning to their successors. Compounding the problem is 
the fact that these elected officials are frequently beneficiaries of these 
plans and so are in the position of negotiating from both sides of the 
bargaining table. 

Not inconceivably, when the already burdened taxpayer is awakened 
to the true scope of this obligation, objection by court challenges could 
leave the security of the expected benefits in doubt, if not non-existent. 

Court challenges, and the possible loss of benefits, could emanate 
as well from the premise that an unfunded public retirement plan 
amounts to deficit financing. Unlike the Federal Government, States 
are generally prohibited from operating with a deficit and from bor­
rowing to balance the budget. By deferring until another day pension 
promises made today, a debt is undeniably created. 

In some cases, the sudden imposition of a minimal funding require­
ment on public plans such as that recommended in H.R. 2 for the pri­
vate sector could create a considerable burden for taxpayers. I do not 
suggest that identical rules apply to the public sector; but a separate, 
graded funding formula would mitigate this possibility. 

In sh~rt, the Committee mis~ed the <_>pportunity in H.R. 2 to foster 
honesty m government and to give pubhc employees the comprehensive 
pr~tectio~s and guarantees we deem vital to private employees. To do 
so IS a mistake at the expense of taxpayers and State and local em-
ployees. · 

JoHN N. ERLENBORN, 

Member of Congress. 

INDIViDUAL VIEWS 

H.R 2 ~ddresses itself to ~~e fundamental concern of pension re­
form an_d msofar as the provisions extend, I am in general support of 
the action taken by the full Committee in reporting out this 
legislation. 

However, I believe there are a number of areas which must be more 
carefully thought out in the days ahead if this Congress is to truly 
gua.rantee the rights of the American worker to a retirement free from 
financial worry. 

In the area of reinsurance, the provisions in H.R. 2 would insure 
pension benefits in the event of program failure. If we are to truly 
~ave a "Retirement Bill of ~ights" then we must recognize the inherent 
mter~~pendence of the remsurf:tnce program, the vesting and other 
proviSIOns of any proposed legisla.tion. To delete reinsurance would 
be to create a faulty and untested mechanism of guaranteeing pension 
benefits. 

Ea:r:lier this session, I introduced H.R. 9999, the Omibus Pension 
Security Ac~. While several provisions of H.R. 9999, including rein­
surance7 are mcluded in H.R. 2, there are significant factors that must 
be cons1de~ed by the House if we are to truly have effective pension 
reform legisla.tion. 

First, it is fundamental to provide the American worker not only 
~ith the capability, but the right to appeal through the Secretary 
mto the Courts any time he feels his rights have been violated. Al­
though H.R. 2 and H.R. 4200 recently passed by the Senate does pro­
vide for administrative review, the Secretary should be empowered 
to "go to bat" for a. plan participant. Accordmgly, Congress and the 
W a;ys and Means Committee should consider Section 512 of H.R. 9999 
whi~h. clearly defines the providing of legal assistance to plan 
participants. 

Second, it is essential that to avoid administrative confusion that 
we .cent_ralize the re~ponsibility for ca.rrying out any pension reform 
legislatiOn enacted m one agency. H.R. 9999 establishes a Pension 
Security Admi.nistration ":hich 'Yould o':ersee the .operation of every 
aspect of pensiOn reform mcludmg vestmg, fundmg reporting and 
remsurance. Whether or not responsibility is eventually lodged in the 
Department of Labor or the Department of the Treasury administra­
~ive respo~sibili~y should be reserved for one agency, so that the work­
mg American will have to deal with one agency, not two, or three, or 
four. 

Third, e':en give~ the above reform. areas substantial procedural 
problems will remam to be worked out m the years ahead. Even with 
the passage of H.R_. 2 and companion legi_sla.tion from the House Ways 
and Means Committee no clear mechamsm currently exists through 
which sufficient data and information can be channeled to the Con­
gress to enf:tble us to insure an effective and functional program. H.R. 
9999 establishes a Bureau of Pension Statistics designed to keep care-
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ful tabs on the problems we encounter down the road after passage of 
a pension reform law. This is a full-time job and must be done sep­
arate of any operating agency. Accordingly, Congress should move to 
include such a Bureau in any legislation considered. 

Fourth, the issue of "portability" should be considered. While it 
should be recognized that any attempt to make vested funds portable 
from one plan to another is impracticable and administratively un­
feasible, it is possible, and indeed, imperative, that we provide for 
a system through which an individual may accrue vested funds from 
several plans. throughout his work life-time. It is therefore imperative 
that Congress carefully consider a means to expedite portability in this 
matter. 

In sum, these are some of the areas which should be addressed in 
addition to the provisions of H.R. 2. Hopefully, Congress will move 
to enact legislation including these concepts before the end of the 
session. 

0 

MARVIN L. EsoH, 
MemlJer of Oongre/JB. 
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