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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C, 20503

AUG 2 6 1974

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S, 2510 - Office of Federal Procurement
Policy .
Sponsors - Sen. Chiles (D) Florida and Sen. Roth
(R) Delaware

Last’Déy for Action

August 31, 1974 - Saturday

Purpose

To create an Office of Federal Procurement Policy designed to
promote economy, efficiency and effectiveness in the procurement
of goods, services and facilities by and for the executive
branch of the Federal Government.

Agency Recommendaticns

- Office of Management and Budget Approval
General Services Administration Approval
Department of Defense Approval
Veterans Administration Approval
Department of Health, Education,

and Welfare : Defers to OMB
National Aeronautics and Space

Administration No objection
Department of Transportation - No objection
Department of Labor No objection {Inforzelly)
Discussion

The bill would implement one of the principal recommendations
of the Commission on Government Procurement, which submitted
its report to the Congress in December 1972.



S. 2510 would create an Office of Federal Procurement Policy
(OFPP) within the Office of Management and Budget (OMB) "to
provide overall direction of procurement pollc1es, regulations,
procedures, and forms for executive agencies in accordance
with applicable laws." The authority and responsibilities of
the OFPP are stated in the bill in broad, discretionary terms.

The most significant provisions of S. 2510 are:

-~ The Administrator would be directed to provide overall
direction of procurement policy in the Executive branch and,
to the extent he considers appropriate, to prescribe policies,
regulatlons, procedures and forms to be followed by executive
agenc1es in the procurement of property (other than real pro-
perty in being), services, and construction, alteration,
repair and maintenance of real property. The executive agencies
would also have to follow the regulations in providing for
procurement by Federal grantees.

-~ The Administrator would also have the following
functions: (a) to establish a system of coordinated and, to
the extent possible, uniform procurement regulations for the
Executive branch, (b) to develop procedures for soliciting the
views of interested parties in the development of regulations,
(c) to promote and conduct research, and (d) to develop a
system to collect, develop and disseminate procurement data.

-- The Administrator would be required to furnish the
Government Operations Committees, at least 30 days in advance
of their effective date, with a detailed report on any proposed
major policy or regulation, unless the report is waived by
the President in case of an emergency. The President's waiver
would have to take the form of a written statement to the
Congress giving his reasons.

-- He would be required to keep the Congress and its
appropriate committees "fully and currently informed" of the
major activities of OFPP and to submit an arnual report and
other reports from time to time, together with appropriate
legislative recommendations.

-=- . The OFPP would be specifically restricted from
interfering with an agency's decision to enter into an actual
procurement or with an agency's award or administration of a
procurement contract.



-~ The administrator would be required to consult with
executive agencies, including the Small Business Administration,
in the development of procurement policies and procedures.

-- He would be required to conduct formal meetings, as
he sees fit, for establishing procurement policies and regula-
tions and to hold such meetings open to the public.

-~ He would be required to furnish information on the
activities of the OFPP to the Comptroller General for the
discharge of his responsibilities and to allow the GAO access
to books, records and documents of the OFPP.

-~ Other existing leglslatlve authorities to prescribe
procurement policies and procedures would be made subject to
the authority conferred in this bill.

-~ Appropriations would be authorized for the fiscal
years 1975-79, with a specific authorization of $2,000,000
for fiscal year 1975 and open-ended authorizations for the
next four years.

In its enrolled form, S. 2510 does not inciude a number oi
features to which the Administration objected during its con-
sideration, including independent agency status for the Office
and provision for one-~House disapproval of proposed procurement
policies or regulations. It does include a number of provisions
which are not desirable, in our view, but which are liveable.
The latter include Senate confirmation of the Administrator
(this may, but need not, establish a precedent for requiring
confirmation of Associate Directors of OMB) and a "fully and
currently informed" provision which could prove troublesome

but can, we believe, be responded to in a constitutional manner
without violating the separation of powers doctrine.

~ One final comment on the relationship of the Administrator

to the OMB Director should be noted. The conference committee
report states:



"The conferees agree that placement of the OFPP
in the OMB will give the new Office prestige and
leverage in dealing with the executive agencies
and thereby will enhance its ability to discharge
the important responsibilities conferred by the .
act.

"Although, as a component of OMB, the OFPP will
be subject to supervision and direction by the
. OMB Director, and through him by the President,
the conferees wish to emphasize that the Administra-
tor of the OFPP is charged with the duties and
responsibilities set forth in this act and will
be held accountable by the Congress for their
effective performance. Other provisions in this
act are consistent with the concern for independ-
ence . . . "

In summary, we think that the new Office will serve a useful
purpose and that the remaining defects in the bill can be

coped with or corrected at a later date. Accordingly, we
recommend approval.,

/é«u.«~7 < Qaf\\\\‘““/f".

;
4 Director

Enclosures



UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

WASHINGTON, DC 20405

AUG 2 2 1974

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, DC 20503

Dear Mr, Ash:

By referral dated August 21, 1974, from the Assistant Director
for Legislative Reference,; your office requested the views of
the General Services Administration on enrolled bill S, 2510,
93rd Congress, an act '"To establish an Office of Federal Pro-
curement Policy within the Office of Management and Budget,
and for other purposes,

The bill would implement the first recommendation of the
Commission on Government Procurement by establishing an
Office of Federal Procurement Policy within the Office of
Management and Budget, headed by an Administrator for
Federal Procurement Policy, The new office will provide
overall direction of procurement policies, regulations, pro=-
cedures, and forms for executive agencies in accordance with
applicable laws,

GSA favors Presidential approval of the enrolled bill,

Sincerely,

Arthur F. Sampson “““\\
Administrator

Keep Freedom in Your Future With U.S. Savings Bonds

GORIAL R AVICe
ofp ADMBRITEATION ¢y

s




GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

August 22, 1974

Honorable Roy L. Ash
Director, Office of Management and Budget
Washington, D. C. 20503

Dear Mr. Ash:

This is in response to your request for the views of the Department
of Defense on the enrolled enactment of S. 2510, 93d Congress,
"To establish an Office of Federal Procurement Policy within the
Office of Management and Budget, and for other purposes.'

The "Office of Federal Procurement Policy Act" (S. 2510, 93d

Congress) would establish an Office of Federal Procurement Policy

(OFPP) in the Office of Management and Budget. Its purpose is to

provide overall direction of procurement policies, regulations, h
procedures, and forms for executive agencies in accordance with

applicable laws. This Act adopts the key recommendation in the

report of the Commission on Government Procurement. -

S. 2510, 93d Congress, as passed by Congress and forwarded to the
President for signature is the result of a conference committee report
recommending certain resolutions of the disagreeing votes of the two
Houses on amendments to initial bills. The conference committee
resolved favorably several differences in the previous bills of signifi-
cant concern to the Department of Defense. These differences were
(1) the location of OFPP in OMB rather than the creation of a separate
agency, (2) the removal of a requirement for a 60 day waiting period
after a 30 day notice of a new policy to Congress in which either House
by resolution could void issuance of the policy, and (3) the modification
of a requirement for formal public meetings on policy formulation by
providing to the OFPP Administrator some discretion as to which
meetings should be designated as open to the public.

The Department of Defense endorses the purpose of S. 2510 and recom-
mends signature by the President.

Singerely,

artin R. Hoffmann




VETERANS ADMINISTRATION

OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS
WASHINGTON, D.C. 20420

v AUGUST 2 3 1974

The Honorable

Roy L. Ash

Director, Office of
Management and Budget

Washington, D, C. 20503

Dear Mr. Ash:

This will respond to the request of the Assistant
Director for Legislative Reference for the views and recom-
mendations of the Veterans Administration on the enrolled
enactment of S. 2510, 93d Congress, an act "To establish an
Office of Federal Procurement Policy within the Office of
Management and Budget, and for other purposes.'

The enactment indicates that the primary purpose
of the legislation is to improve 'economy, efficiency, and
effectiveness in the procurement of property and services by
the executive agencies.'" 1In order to accomplish this, it
establishes in the Office of Management and Budget an agency
to be known as the Office of Federal Procurement Policy,
with an Administrator to be appointed by the President, with
the advice and consent of the Senate.

The Office of Federal Procurement Policy would
provide overall direction of procurement policies, regula-
tions, procedures, and forms for executive agencies in
accordance with applicable laws. Other important functions
of the Office of Federal Procurement Policy would be:

1. establishing a system of coordinated, and
to the extent feasible, uniform procurement
regulations for the executive agencies;

2., establishing criteria and procedures for
an effective and timely method of soliciting
the viewpoints of interested parties in the
development of procurement policies, regula-
tions, procedures, and forms;



3. monitoring and revising policies, regula-
tions, procedures, and forms relating to
reliance by the Federal Government on the
private sector to provide needed property and
services;

4. promoting and conducting research in pro-
curement policies, regulations, procedures,
and forms;

"5. establishing a system for collecting, devel-

oping, and disseminating procurement data which
" takes into account the needs of the Congress,

the executive branch, and the private sector;

6. recommending and promoting programs of the
Civil Service Commission and executive agencies
for recruitment, training, career development,
and performance evaluation of procurement
personnel.

One of the primary recommendations of the Procure-
ment Commission was that an Office of Federal Procurement
Policy be established to provide a single point within the

executive branch where fundamental policies could be debated,

developed, and finally published with a reasonable degree of
consistency and supporting authority. While it is true that

an organization to accomplish this could be created by execu-

tive order, legislation, on the other hand, imparts a major
impetus to an organization, helps to insure continuity of
effort, and provides better accountability for results,
Creation of a statutory office, moreover, would enhance
public confidence in Federal Procurement activities. We
believe that what is needed is a program with a statutory
basis, directed by an Administrator who is on a plane above
and independent of Government buying activities, is respon-
sible to the President and the Congress, and whose role is
to insure integrity and efficiency in Federal procurement.
The enrolled emactment of S. 2510, we believe, meets these
objectives. A






DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

AUG 26 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Ash:

This is in response to Mr. Rommel's request of August 21,
1974, for a report on S. 2510, an enrolled bill "To establish
an Office of Federal Procurement Policy within the Office

of Management and Budget, and for other purposes.”

We have no objection to the establishment of an Office
of Federal Procurement Policy as delineated in the enrolled
bill. We therefore defer to the Office of Management and

Budget with respect to the desirability of enactment of the
enrolled bill.

" Sincerely,

//m /z /z
e SGCretary

Acting



NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
WasHingToN, D.C. 20546

OFFICE OF THE ADMINISTRATOR

MG 22 1974

Director

Office of Management and Budget
Executive Office of the President
Washington, DC 20503

Attention: Assistant Director for
Legislative Reference

Subject: Enrolled Enactment report on S. 2510, 93rd Congress

This is a report on the Enrolled Bill S. 2510, "To establish
an Office of Federal Procurement Policy within the Office of
Management and Budget, and for other purposes." It is
submitted pursuant to Mr. Wilfred H. Rommel's memorandum

of August 21, 1974. .

The Enrolled Bill would establish an Office of Federal Pro-
curement Policy (OFPP) in the Office of Management and Budget,
to be headed by an Administrator appointed by the President
with the advice and consent of the Senate, who shall have

no duties other than provided by this legislation. The
purpose of the OFPP is to provide overall direction of
procurement policies, regulations, procedures and forms for
executive agencies in accordance with applicable laws. It
applies to procurement from appropriated funds of (A) property
other than real property, (B).services including research

and development, and (C) construction, alteration, repair or
maintenance of real property; and it also applies to such
procurement by recipients of Federal grants or assistance.

The six enumerated functions of OFPP include, inter alia,
establishing a system of coordinated, and to the extent
feasible, uniform procurement regulations for the executive
agencies; establishing procedures for soliciting viewpoints

of interested parties in procurement policies and regulations;
and revising policies on reliance on the private sector to
provide property and services. In developing such regulations
to be authorized or prescribed by OFPP, the affected executive
agen01es shall be consulted. ©Nothing under the leglslatlon is
to impair or interfere with the determination by the agencies







OFFICE OF THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

AUG 2 3 1974

GENERAL COUNSEL

Honorable Roy L. Ash

Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Ash:

The Office of Management and Budget has asked for the views of this
Department concerning $.2510 an enrolled bill

"To create an Office of Federal Procurement Policy
within the Executive Office of the President.”

The Department expressed its concern about certain provisions of an
earlier version of the bill, some of which have been retained. Our

views on these matters are set forth on the enclosed sheets. Notwith~

standing these concerns, we consider the bill in its present form to

be significantly improved over the earlier version and would not object

to the President signing this bill.

Sinc

Rodnéw E. E¥ster ;

Enclosure

vy
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Comments and Recommendations of the Department of
Transportation Regarding S.2510

Subsection 2(1).

Comment:

The language "lowest reasonable cost" could, perhaps
inadvertently, introduce a totally new concept into
pricing of Government contracts. "Fair and reasonable"
is the terminology commonly used to describe the
Government's cbjective in pricing its contracts.

The word "cost," in Government procurement terminology
normally refers to the contractor's cost while "price"
means total cost to the Government.

Subsection 6{(a) (2). h S e

- Comment: T DA T e e

The Department opposes granting to the proposed Office

of Federal Procurement Policy (OFPP) authority to
prescribe policies and regulations on procurement required
in the performance of Federal assistance programs. In
our view, this would fragment the responsibility for
developing policies and regulations for managing Federal
assistance programs. Procurement under such programs
(i.e., contracting by grantees) is only one part of the
total grant management function. Other aspects requiring
policies and regulations are, for example, grant applica-
tion procedures, grantee financial management systems,
and grant program incomne.

Also, policies and regulations pertaining to procurement
under Federal assistance programs are, in our view, apt
to be so different in concept from those pertaining to
direct Federal procurement that they should not be
developed by a Federal procurement oriented organization.

Although we oppose assignment of authority to the OFPP,
as proposed in the bill, we would expect that the OFPP
would participate in the development of policies and
regulations pertaining to procurement under Federal
aSSLStance programs.




Subsection 6{(4) (5).

Comment :

This provision apparently contemplates a centralized,
Government-wide procurement information system. The
Department opposes such a system. In our view it would
duplicate systems now existing in the various agencies
and would unnecessarily increase the cost of collecting
and disseminating data on procurement. Most agencies
have systems that provide common categories of information
and also data that is unique to the needs of the
individual agency. Because each agency would have to
keep its system in order to continue to support its own
special management needs as well as to support the con-
templated central system, the central system would
simply be layered on top of the existing systems. Also,
it is likely that the data in a central system, would be
less current, complete, and accurate than that in any
agency's system, if for no reason other than its remote-
ness, in time and space, from the source of the data.




93p CONGRESS } HOUSE OF REPRESENTATIVES REepPoRT
2d Session No. 93-1268

OFFICE OF FEDERAL PROCUREMENT POLICY

Avugusr 7, 1974.—Ordered to be printed

Mr. HouirieELp, from the committee of conference,
submitted the following

. CONFERENCE REPORT

[To accompany S. 2510]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill (S. 2510) to create
an Office of Federal Procurement Policy within the Executive Office
of the President, and for other purposes, having met, after full and free
conference, have agreed to recommend and do recommend to their
respective Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House to the text of the bill and agree to the same with an amend-
ment as follows:

In lieu of the matter proposed to be inserted by the amendment of
the House to the text of the bill, insert the following:

That this Act may be cited as the “Office of Federal Procurement Policy
Act”.
DECLARATION OF POLICY

Skc. 2. It is declared to be the policy of Congress to promote economy,
efficiency, and effectiveness in the procurement of property and services
by and for the executive branch of the Federal Government by—

(1) establishing policies, procedures, and practices which will
requare the Government to acquire property and services of the
requisite quality and within the time needed at the lowest reasonable
cost, utilizing competitive procurement methods to the mazimum
extent practicable;

(2) improving the quality, efficiency, economy, and performance of
Government procurement organizations and personnel;

(8) avoiding or eliminating unnecessary overlapping or duplica-
tion of procurement and related activities;

(4) avoiding or eliminating unnecessary or redundant require-
ments placed on contractor and Federal procurement officials;

38-006 O
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(8) identifying gaps, omissions, or inconsistencies in procurement
laws, regulations, and directives and in other laws, regulations, and
directives, relating to or affecting procurement;

(6) achieving greater uniformity and simplicity, whenever ap-
propriate, in procurement procedures;

(7) coordinating procurement policies and programs of the several
departments and agencies;

(8) minimazing possible disruptive effects of Government procure-
ment on particular industries, areas, or occupations;

(9) improving understanding of Government procurement laws
and policies within the Government and by organizations and
individuals doing business with the Government;

(10) promoting fair dealing and equitable relationships among
the parties in Government contracting; and

(11) otherwise promoting economy, efficiency, and effectiveness in
Government procurement organizations and operations.

FINDINGS AND PURPOSE

Szc. 8. (a) The Congress finds that economy, efficiency, and effectiveness
wn the procurement of property and services by the executive agencies will
be improved by establishing an office to exercise responsibility for procure-
ment policies, regulations, procedures, and forms.

(b) The purpose of this Act is to establish an Office of Federal Procure-
ment Policy in the Office of Management and Budget to provide overall
direction of procurement policies, regulations, procedures, and forms for
execulive agencies in accordance with appl’éeablg laws.

DEFINITION

SEec. 4. As used in this Act, the term “‘executive agency’ means an
executive department, a military department, and an independent estab-
lishment within the meaning of sections 101, 102, and 104(1), respectively,
of title 5, United States Code, and also a wholly owned Government
corporation within the meaning of section 101 of the Government Corpora-
tion Control Act (31 U.8.C. 846).

OFFICE OF FEDERAL PROCURHMENT POLICY

Skc. 5. (a) There is established in the Office of Management and Budget
an office to be known as the Office of Federal Procurement Policy (herein-
after referred to as the “ Office’).

(8) There shall be at the head of the Office an Admanistrator for Federal
Procurement Policy (hereinafter referred to as the “Administrator’’), who
shall be appointed by the President, by and with the advice and consent
of the Senate.

AUTHORITY AND FUNOTIONS

Skc. 6. (a) The Administrator shall provide overall direction of procure-
ment policy. To the extent he considers appropriate and with due regard
to the program activities of the executive agencies, he shall preseribe
policies, regulations, procedures, and forms, wgz’ck shall be in accordance
with applicable laws and shall be followed by executive agencies (1) in the
procurement of-—

3

(A) property other than real property in being;

(B) services, including research and development; and

(O) construction, alteration, repair, or maintenance of real
property; o

and (2) in providing for procurement by recipients of Federal grants or
assistance of items specified in clauses (4), (B), and (O) of this subsec-
tion, to the extent required for performance of Federal grant or assistance
programs.

(b) Nothing in subsection (a)(2) shall be construed—

(1) to permit the Admaimstrator to authorize procurement or supply
support, either directly or indirectly, to recipients of Federal grants or
assistance; or

(2) to authorize any action by recipients contrary to State and
local laws, in the case of programs to provide Federal grants or assist-
ance to States and political subdivisions. i

(¢) The authority of the Administrator under this Act shall apply only
to procurement payable from appropriated funds: Provided, That the
Administrator undertake a study of procurement payable from nonappro-
priated funds. The results of the study, together with recommendations for
administrative or statutory changes, shall be reported to the President of
the Senate and the Speaker of the House of Representatives at the earliest
practicable date, but 1n no event later than two years after the date of enact-
ment of this Act. _

(d) 1he functions of the Administrator shall inchude— )

(1) establishing a system of coordinated, and to the extent feasible,
umiform procurement regulations for the executive agencies;

(2) establishing criteria and procedures for an effective and timely
method of soliciting the viewpoints of interested parties in the develop-
ment of procurement policies, regulations, procedures, and forms;

(8) monitering andp revising policies, regulations, procedures, and
Jorms relating to reliance by thz; Federal Government on the private
sector to provide needed property and services; o

(4) promoting and conducting research tn procurement policies,
regulations, procedures, and forms; ) ) )

(6) establishing a system for collecting, developing, and dissemi-
nating procurement data which takes into account the needs of the
Congress, the executive branch, and the private sector; )

(6) recommending and promoting programs of the Civil Service
Commission and executive agencies for recruitment, training, career
development, and performance evaluaiion of procurement personnel.

(e) In ifgnelievelopment of policies, regulations, procedures, and forms to
be authorized or preseribed by him, the Admimstrator shall consult with
the executive agencies affected, including the Small Business Administra-
tion and other executive agencies promulgating policies, regulations, pro-
cedures, and forms affecting procurement. To the extent feasible, the
Admimstrator may designate an executive agency or agencies, establish
interagency commatlees, or otherwise use agency representatives or per-
sonnel, to solicit the views and the agreement, so far as possible, of executive
agencies affected on significant changes in policies, regulations, pro-
cedures, and forms. )

(f) The authority of the Administrator under this Act shall not be con-
strued to—
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(1) itmpair or interfere with the determination by executive agencies
of their need for, or their use of, specific property, services, or con-
struction, including particular specifications therefor; or

(2) interfere with the determination by executive agencies of specific
actions in the award or administration of procurement contracts.

(9) Ezcept as otherwise provided by law, no duties, functions, or re-
sponsibilities, other than those expressly assigned by this Act, shall be
assigned, delegated, or transferred to the Administrator.

ADMINISTRATIVE POWERS

Sec. 7. Upon the request of the Administrator, each executive agency
1s directed to—
(1) make its services, personnel, and facilities available to the
Office to the greatest practicable extent for the performance of functions
under this Act; a/nclp
(2) except when prohibited by law, furnish to the Administrator and
give him access to all information and records in its possession which
the Administrator may determine to be necessary for the performance
of the functions of the Office.

RESPONSIVENESS TO CONGRESS

Sec. 8. (a) The Administrator shall keep the Congress and s duly
authorized committees fully and currently informed of the major activities
of the Office of Federal Procurement Policy, and shall submit a report
thereon to the President of the Senate and the Speaker of the House of
Representatives annually and at such other times as may be necessary for
this purpose, together with appropriate legislative recommendations.

(b) At least 80 days prior to the effective date of any major policy or
regulation prescribed under section 6(a), the Admainistrator shall transmit
to the Committees on Government Operations of the House of Representatives
and of the Senate a detailed report on the proposed policy or regulation.
Such report shall include—

(1) a full description of the policy or regulation;

(2) a summary of the reasons for the 1ssuance of such policy or
regulation; and

(3) the names and positions of employees of the Office who will be
made available, prior to such effective date, for full consultation with
such Committees regarding such policy or regulation.

(¢) In the case of an emergency, the President may waive the notice
requirement of subsection (b) by submitting in writing to the Congress his
reasons therefor at the earliest practicable date on or before the effective
date of any magor policy or regulation.

EFFECT ON EXISTING LAWS

Sgc. 9. The authority of an executive agency under any other law to
prescribe policies, regulations, procedures, and forms for procurement is
subject to the authority conferred in section 6 of this Act.

EFFECT ON EXISTING REGULATIONS

SEc. 10. Procurement policies, regulations, procedures, or forms in
effect as of the date of enactment of this Act shall continue in effect, as
modified from time to time, until repealed, amended, or superseded by
policies, regulations, procedures, or forms promulgated by the Administrator.

5

AUTHORIZATION OF APPROPRIATIONS

Sec. 11. There are authorized to be appropriated to carry outl the
provisions of this Act, and for no other purpose—
(1) mot to exceed $2,000,000 for the fiscal year ending June 30,
1975, of which not to efceed $150,000 shall be available for the
purpose of research in accordance with section 6(d)(4); and
(%) such sums as may be necessary for each of the four fiscal years
thereafter.
Any subsequent legislation to authorize appropriations to carry out the
purposes of this Act shall be referred in the Senate to the Committee on
Government Operations.
DHLEGATION

Skc. 12. (@) The Administrator may delegate, and authorize successive
redelegations of, any authority, function, or power under this Act, other
than his basic authority to provide overall direction of Federal procure-
ment policy and to prescribe policies and regulations to carry out that
policy, to any other executive agency with the consent of such agency or
at the direction of the President.

) The Admanistrator may make and authorize such delegations
within the Office as he determines to be necessary to carry out the provisions

of this Act.
ANNUAL PAY

Skc. 13. Section 6315 of title 5, United States Code, is amended by
adding at the end thereof the following:
“(100) Administrator for Federal Procurement Policy.”.

ACOESS TO INFORMATION

Sec. 14. (@) The Administrator and personnel in his Office shall
furnish such information as the Comptroller General may require for the
discharge of his responsibilities. For this purpose, the Comptroller
General or his representatives shall have access to all books, documenis,
papers, and records of the Office.

(b) The Administrator shall, by regqulation, require that formal meetings
of the Office, as designated by him, for the purpose of establishing procure-
ment policies and regulations shall be open to the public, and that public
notice of each such meeting shall be given not less than ten days prior

thereto.
REPEALS AND AMENDMENTS

Szc. 15. The Federal Property and Administrative Services Act of 1949
(40 U.8.C. 471 et seq.) s amended as follows:

(1) Section 201(a)(1) of such Act (40 U.S.C. 481(a)(1)) 1is
amended by inserting ‘‘subject to regulations prescribed by the
Admanistrator for Fed‘{(]zral Procurement Policy pursuant to the Office
of Federal Procurement Policy Act,” immediately after “(1)".

(2) Section 201(c) of such Act (40 U.S.C. 481(c)) is amended
by inserting ‘“subject to regulations prescribed by the Administrator
for Federal Procurement Policy pursuant to the Office of Federal
Procurement Policy Act,” vmmediately after ‘‘Administrator,”.

(8) Section 206(a)(4) of such Act (40 U.S.C. 487(a)(4)) 1is
amended to read as follows: “(4) subject to regulations promulgated
by the Administrator for Federal Procurement Policy pursuant to
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the Office of Federal Procurement Policy Act, to prescribe standardized
Jorms and procedures, except such as the Comptroller General is
authorized by law to prescribe, and standard purchase specifica-
tions.”. '

(4) Section 602(c) of such Act (40 U.S.C. 474) is amended in the
first sentence thereof by inserting ‘“‘except as provided by the Office
of {edeml Procurement Policy Act, and’’ immediately after ‘“‘here-
with,”. :

And the House agree to the same.

That the Senate recede from its disagreement to the amendment of
the House to the title of the Senate bill and agree to the same with an
amendment as follows:

In lieu of the matter proposed to be inserted by the amendment of
the House to the title of the Senate bill, insert the following: “An Act
to establish an Office of Federal Procurement Policy within the Office
of Management and Budget, and for other purposes.”

And the House agree to the same.

Cuetr HoLI1FIELD,
FERrNAND J. ST GERMAIN,
Dox Fuqua,
Frank HorroN,
JoHN N. ERLENBORN,
Managers on the Part of the House.
Lawron CHILES,
Sam Nunn,
WartEr D. HuppLESTON,
WiLLiam V. Rors, Jr.
Wirtiam Brock,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
OF CONFERENCE

The managers on the part of the Senate and the House at the con-
ference on the disagreeing votes of the two Houses on the amendments
of the House to the bill (S. 2510) to create an Office of Federal Pro-
curement Policy, submit the following joint statement to the Senate
and the House in explanation of the effect of the action agreed upon by
the managers and recommended in the accompanying conference
report.

Except for certain clerical, conforming, and other clarifying and
technical changes, the changes made to deal with the differences be-
tween the Senate bill and the House amendments are noted below:

TITLE

The conference substitute changes the title of the act to conform
with changes in the text. The title, as modified, is to establish an
Office of Federal Procurement Policy (OFPP) within the Office of
Management and Budget (OMB), and for other purposes.

SECTION 1—SHORT TITLE

The conference substitute provides for citing the act as the “Office of
Federal Procurement Policy Act”.

SECTION 2—DECLARATION OF POLICY

The conference substitute incorporates section 2 of the Senate bill
declaring it to be congressional policy to promote economy, efficiency,
and effectiveness in procurement, but eliminates one of the 12 original
specifications for accomplishing this policy, to wit: ‘“conforming
procurement policies and programs, whenever appropriate, to other
established Government policies and programs”. The conferees agreed
that the appropriate priorities and other relationships between
procurement and other government programs should be governed
by other specific legislation.

SECTION 3—FINDINGS AND PURPOSE

The conference substitute here and throughout the bill incorporates
the language of the House amendment (subsection 2(a)) giving the
OFPP responsibility for procurement ‘‘policies, regulations, pro-
cedures, and forms.” The Senate bill treated procedures and forms as
a means of implementing policies and regulations. The conferees
recognize that these are closeknit responsibilities which are difficult
to differentiate. The conferees agree that the OFPP generally should
focus on matters of broad policy and regulatory scope and leave to the
agencies details of implementing procedures and forms to the extent
consistent with achievement of OFPP policy objectives.

(7)
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The conference substitute adopts the statement of purpose in the
House amendment (subsection 2(b)), but with changes to include the
full name of the Office of Federal Procurement Policy and to spell out
that procurement policies, regulations, procedures, and forms are to
be “in accordance with applicable laws.” The use of this language
here and elsewhere in the conference substitute (subsection 6(a)) makes
clear that OFPP policies must be subject to and consistent with con-
gressional enactments. The conference substitute is substantially the
same as the Senate bill except for omisston of the phrase “through a
small, highly qualified and competent staff.” The conferees concur in
this view but think it more appropriate to reflect it by report language
and allow it to be effected by controlling appropriations for the OFPP.

SECTION 4—DEFINITION

The conference substitute incorporates the language of the House
amendment (section 3) defining the term “executive agency.”” There is
no change in substance from the Senate bill (subsection 4(a) (1)) except
that the District of Columbia is excluded completely. Under the
Senate bill, the District of Columbia was included but was suthorized
to exempt itself under the provisions of the District of Columbia Self-
Government and Governmental Reorganization Act. Exclusion of the
District of Columbia will still leave the District of Columbia free to
conform to OFPP policies and regulations as it deems appropriate

The conference substitute in conformity with the House amendment
does not include the definitions in the Senate bill of the terms “Office,”
“Administrator,” and ‘“Federal assistance.” References elsewhere in
the conference substitute take the place of the definitions of “Office’”
and “Administrator.”

No definition is included for the term “Federal assistance’” or the
House counterpart, “Federal grants or assistance,” particularly
since this is the subject of separate legislation (H.R. 9060; S. 3514).
The term is intended to include transactions for payment of money or
transfer of property in lieu of money generally referred to as program
or project grants, grants-in-aid and grants in lieu of research and
development contracts as authorized by the 1958 Federal grants
statute (42 U.S.C. 1891 et seq.). However, for the purposes of this
act, the conferees do not intend that the QFPP responsibility with
regard to ‘“Federal assistance” should extend to programs for the
furnishing of assistance through technical, specialized, and informa-
tional services; or assistance in the form of general revenue sharing,
loans, loan guarantees, insurance, and similar “no strings attached”
aids to State and local governments.

SECTION 5—OFFICE OF FEDERAL PROCUREMENT POLICY

Subsection 5(a)

The Senate bill placed the OFPP in the Executive Office of the
President and made it subject to Presidential direction. The Senate
felt a strong need for a high degree of independence for the OFPP.
The House amendment placed the OFPP within the OMB, which is a
component of the Executive Office.

The conference substitute follows the language of the House
amendment in locating the OFPP within the OMB. This accords with
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a preference expressed by the Commission on Government Procure-
ment in recommending the creation, by statute, of the OFPP. The
reference to Presidential direction is omitted as being unnecessary,
since the OMB and its components are necessarily subject to Presi-
dential direction. - .

The conferees agree that placement of the OFPP in the OMB will
give the new Office prestige and leverage in dealing with the executive
agencies and thereby will enhance its ability to discharge the im-
portant responsibilities conferred by the act.

Although, as a component of OMB, the OFPP will be subject to
supervision and direction by the OMB Director, and through him by
the President, the conferees wish to emphasize that the Administrator
of the OFPP is charged with the duties and responsibilities set forth
in this act and will be held accountable by the Congress for their
effective performance. Other provisions in this act are consistent with
the concern for independence. These include: o

(1) A requirement for Senate confirmation of the Administrator,
the only OMB official other than the Director and Deputy Director
whose appointment is madé subject to such confirmation.

(2) Vesting the functions of the OFPP in the Administrator rather
than in the gMB Director, this being the only instance in which an
OMB official other than the Director has a statutory charter.

(3) Authorization of separate appropriations for the OFPP.

(4) A provision that the appropriations may be expended only for
the purposes of the act. .

(5) A requirement that the Administrator, rather than the plrec_tqr
of OMB, keep the Congress fully and currently informed of his activi-
ties, including his recommendations.

(6) A requirement that the Administrator give the Congress 30
days’ advance notice before the effective date of any major policy or
regulation. .

(7) A provision that the Administrator is not to be assigned any
functions other than those provided in the act.

Subsection 5(b)

The conference substitute incorporates the provision in the Senate
bill (subsection 5(b)) designating the head of the OFPP as Adminis-
trator for Federal Procurement Policy. This is in lieu of the designation
of the head of the OFPP in the House bill (subsection 4(b)) as an
Associate Director for Federal Procurement Policy of the Office of
Management and Budget. The OFPP head is to be appointed by the
President, with the advice and consent of the Senate. .

The conferees agree that the title of ‘“‘Administrator” will give
greater emphasis to the distinct role the OFPP is expected to play in
the area of procurement policy. .

In view of the conferees’ agreement to locate the OFPP in the OMB,
the Senate bill provision requiring Presidential appointment and
Senate confirmation of a Deputy Administrator (subsection 5(c)) was
no longer considered appropriate. It is expected that the Deputy
Administrator and other OFFP personnel will be appointed pursuant
to regular Civil Service procedures. In the light of their responsibilities
and the status of the executive agency officers with whom they will
be dealing, the conferees agree that the Deputy Administrator should
be a GS-18 and that an adequate complement of other supergrade
positions should be allocated to the OFPP by the U.S. Civil Service
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Commission. The conferees regard this as essential to attract out-
standing talent and provide the high level of leadership in procurement
policy coordination contemplated by the act and the Commission on
Government Procurement.

SECTION 6—AUTHORITY AND FUNCTIONS

Subsection 6(a)

The conference substitute incorporates, with minor change, the
provisions of the Senate bill (subsection 6(a)) stating the responsibility
of the OFPP for prescribing policies, regulations, procedures, and
forms for procurement, which shall be followed by all executive
agencies and Federal grantees. This is substantially the same as the
House amendment provisions (subsection 5(a)).

Subsection 6(b)

The conference substitute incorporates, with clarifying changes,
the language of subsection 6(b) of the Senate bill directed against
the OFPP authorizing procurement actions by State and local govern-
ment grantees contrary to State or local law, or authorizing Federal
procurement or supply support to grantees. This takes the place of
substantially similar provisions found in subsections 5(a) and 5(d)
of the House amendment.

Subsection 6(c)

This subsection of the conference substitute incorporates provisions
found in the House amendment (subsection 5(a)) excluding non-
appropriated fund activities from the scope of the act. This takes the
place of a similar provision in the Senate bill (subsection 6(d) (4)) which
was limited to mulitary nonappropriated fund activities. The con-
ference substitute also incorporates a provision in the Senate bill,
but not in the House amendment, for the Administrator to conduct a
study of procurement by nonappropriated fund activities and report
to the Congress within two years.

Subsections 6 (d), (e)

The conference substitute adopts a combination of language in the
Senate bill (subsection 6(c)) and the House amendment (subsection
5(b)) enumerating six specific functions of the OFPP. There are a
number of clarifying changes, including one to make clear that the
OFPP will recommend and promote rather than oversee Civil Service
Commission and other agency procurement personnel programs. The
conference substitute also drops one enumerated function in the
Senate bill (subsection 6(c)(2)) as redundant to another enumerated
function (subsection 6(d)(3) of the conference substitute).

Subsection 6(e) of the conference substitute incorporates provisions
in the Senate bill (subsection 6(c)(8)) and in the House amendment
(subsection 5(c)) for the OFPP to consult with executive agencies In
the development of policies, regulations, procedures, and forms. The
conference substitute adopts the Senate language authorizing desig-
nation of other agencies to coordinate agency views.

Subsection 6(f)

The conference substitute incorporates with minor changes the
provisions found in the House amendment (subsections §(d) 1) apd
(2)) to rule out any authority of the OFPP to interfere with executive
agency procurement actions or determinations of procurement needs.

3
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Counterpart provisions were included in the Senate bill (subsections
6(d) (1) and (2)). _

A provision in the Senate bill (subsection 6(d)(3)) defining the
authority of the OFPP to deal with procurement procedures and forms
was deleted as redundant to other provisions in the conference substi-
tute (subsection 6(a)) giving the OFPP general authority over
policies, regulations, procedures, and forms.

Subsection 6(g)

To assure that the OFPP will not have its procurement reform role
diluted, the conference substitute includes specific language that,
except as otherwise provided by law, the Administrator will have only
those functions expressly assigned by the act. The conferees do not
wish the Administrator to be burdened with extraneous responsibili-
ties or to have any of his functions transferred elsewhere.

SECTION 7T—ADMINISTRATIVE POWERS

The conference substitute incorporates substantially identical pro-
visions found in the Senate bill (subsection 7(b)) and the House amend-
ment (section 6) providing for executive agencies to furnish the OFPP
with services, personnel, facilities, and access to records. The con-
ference substitute omits other administrative provisions found in
subsections 7(a) and 7(c) of the Senate bill as no longer necessary or
appropriate in view of placement of the OFPP in the OMB.

SECTION 8—RESPONSIVENESS TO CONGRESS

Subsection 8(a)

The conference substitute incorporates modified language of the
Senate bill (subsection 8(a)) for the Administrator to keep the Con-
gress and its committees fully and currently informed and to submit
annual and other reports on the major activities of the Office. The
conferees agree that this wording is to be given a reasonable inter-
pretation permitting submission of information on a summary basis
at intervals consistent with the intent of this subsection. The con-
ference substitute omits a provision in the Senate bill (subsection 8(b))
requiring the Administrator and OFPP personnel to testify before
Congress. The conferees agree that it would be anomalous to spell
out this requirement for the OFPP without a similar requirement
for all executive officials. Nevertheless, the conferees expect that
OFPP personnel will be available for information and testimony
before congressional committees, and there is no intent to imply
that the OFPP, or any other office, is beyond the reach of congressional
committees.

Subsections 8 (b), (¢)

The conference substitute incorporates a provision for the Ad-
ministrator to give 30 days’ advance notice of any proposed major
policy change to the Committees on Government Operations of the
Senate and the House of Representatives, with a description thereof,
a summary of reasons, and the names of OFPP representatives
designated for consultation with the committees. This reporting
requirement is intended also to extend to policies implementing
executive orders. This is a modified version of a provision found in the
Senate bill (subsection 8(c)) but not in the House amendment. The
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conference substitute adds a provision for waiver by the President in
emergency cases, but omits a provision for the proposed policy to be
rendered ineffective by resolution of either House within 60 days.

SETTION 9—EFFECT ON EXISTING LAWS

. 'The conference substitute follows the language of the House amend-

ment (section 8) making any authority of executive agencies to pre-
scribe policies, regulations, procedures, and forms subject to the
authority of the OFPP. The Senate bill included a substantially
similar provision (section 9).

SECTION 10— EFFECT ON EXISTING REGULATIONS

The conference substitute adopts a Senate bill provision (section 10)
continuing existing procurement policies, regulations, procedures, and
forms in effect until repealed, amended, or superseded by OFPP action.
A substantially similar provision was contained in the House amend-

ment (section 9).
SECTION 11—AUTHORIZATION OF APPROPRIATIONS

The conference substitute incorporates, with changes, the provisions
in the Senate bill (section 11) authorizing appropriations. As changed,
this provision authorizes appropriations not to exceed $2 million for
the fiscal year ending June 30, 1975, of which not more than $150,000
is to be available for research, and authorizes appropriations as may
be necessary.for each of the four fiscal years thereafter. It also pro-
vides that subsequent legislation to authorize appropriations is
to be referred in the Senate to the Committee on Government Opera-~
tions. The authorization of $2 million for the first fiscal year is in lieu
of the $4 million authorized in the Senate bill, and in Yieu of the $1
million estimated by the rgmrt on H.R. 15233 of the Committee on
Government Operations (H. Rept. No. 93-1176, pp. 6-7).

The conference substitute is m lisu of a provision in the House
amendment (section 10) which indefinitely authorized such unspecified
sums as may be necessary to carry out the act. However, the con-
ference substitute does include language, reflecting the House amend-
ment, that appropriations shall be available ‘“for no other purpose.”
This is intenged to assure that such appropriations will be used only
for activities of the OFPP and will not %e mingled with appropriations
for other OMB activities. ‘

SECTION 12-—DELEGATION

The conference substitute incorporates a Senate provision (section
12) authorizing delegation to OIFPP personnel, and also to other
agencies of any OFPP authority except the basic authority of OFPP
to direct procurement policy and prescribe policies and regulations.
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The working is changed specifically to authorize redelegation as pro-
vided in a counterpart provision of the House amendment (section 11).
The House amendment did not include the restriction as to delegating
the basic authority of the OFPP.

SECTION 183—ANNUAL PAY

The conference substitute adopts the provision of the House
amendment (section 12) for compensating the Administrator at
Executive Level IV ($38,000) rather than Executive Level III as
provided in the Senate bill (section 13).

SECTION 14——ACCESS TO INFORMATION

Subsection 14(a) ‘

The conference substitute incorporates identical provisions found in
the Senate bill (subsection 14(a}) and the House amendment (section
13) giving the Comptroller General access to records of the OFPP.

Subsection 14(b)

The House conferees receded from their objection to subsection
14(b) of the Senate bill and accepted a modified version thereof in the
conference substitute. There was no similar provision in the House
amendment. This subsection of the conference substitute requires the
Administrator to open to the public certain formal, scheduled meet-
ings of the OFPP concerning the establishment of procurement poli-
cies and regulations and specifies that a ten-day notice will be given
of such meetings. The Administrator is to designate the meetings
subject to this subsection and prescribe, by regulation, the procedures
to be followed in the conduct of such meetings. Although the Adminis-
trator is given authority to determine the need for and conduet of
the public meetings, in general, it is intended that the formal meetings
of the Office will be conducted so as to give substantial visibility to
its rulemaking determinations. This subsection complements the pro-
visions of subsection 6(d)(2) calling for the timely, effective solicita-
tion of the viewpoints of interested parties, and is in line with the
policy declaration in subsection 2(9) on improving the understanding
of procurement policies.

SECTION 15~~REPEALS AND AMENDMENTS

The conference substitute adopts with technical changes provisions
in the House amendment amending four sections of the Federal
Property and Administrative Services Act to make the authority of
the Administrator of General Services to issue regulations and forms
subordinate to the authority conferred on the OFPP Administrator
to C{)rescribe procurement policies, regulations, procedures, and forms
under this act. The Senate bill covered two similar amendments to the
Federal Property and Administrative Services Act. The technical
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changes in the conference substitute make clear that no authority is
glven to the OFPP Administrator apart from that specifically con-
erred by other provisions of this act.

CuET HOLIFIELD,
Fernaxp J. St GERMAIN,
Do~ Fuqua,
Frank HorToON,
JouN N. ERLENBORN,
Managers on the Part of the House.
Lawrox CHILES,
Sam Nunn,
Wavrer D. HubpprusroN,
Witniam V. Rorn, Jr.,
WiLniam Brocek,
Managers on the Part of the Senate.
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93p Coxncress | HOUSE OF REPRESENTATIVES REporT
2d Session o No. 93-1176

OFFICE OF FEDERAL PROCUREMENT POLICY

JuLy -3, 1974—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Hovrrierp, from the Committee on Government Operations,
' submitted the following

REPORT

[To accompany H.R. 15233]

The Committee on Government Operations, to which was referred
the bill (H.R. 15233), to establish an Office of Federal Procurement
Policy within the Office of Management and Budget, having consid-
ered the same, report favorably thereon with amendments and recom-
mend that the bill as amended do pass.

The amendments are as follows: :

On page 3, line 19, strike out “by or for a military department”.

On page 5, strike out lines 10 through 14 and insert in lieu thereof
the following: : :

“(2) interfere with the determination by executive agencies of
specific actions in the award or administration of procurement
. contracts; or” : _
On page 6, line 19, immediately after “in” insert “section 5 of”.

Divistons oF THE REPORT

Purpose and summary.
Explanation of amendments,
Need for the legislation.
Hearings and testimony.
Committee vote.

Estimated cost and savings.

Background information.

) Modifications in committee bill.
Organizational status.
Functions of OFPP.
Nonappropriated funds.
Federal support to grantees.

Relationships with other agencies.

Relationships with the Congress.

1
38-006 -



Section-by-section analysis. )
Changes in existing law made by the bill, as reported.
Appendixes:
1.—Commission on Government Procurement—Study group rec-
ommendations for a central policy organization.
A.—Government-wide application.
B.—Selected areas.
2.—Representative functions of the Office of Federal Procurement
‘ernment Procurement. . Q
3—Recommendations in the Commission’s report dealing specifi-
cally with the Office of Federal Procurement Policy.

PUrrose AND SUMMARY

H.R. 15233 establishes in the Office of Management and Budget
(OMB) a component to be known as the Office of Federal Procure-
ment Policy (OFPP). It will be headed by an Associate Director for
Federal Procurement Policy, appointed by the President by and with
the advice and consent of the Senate. His primary responsibility, under
the Director of the Office of Management and Budget, will be to give
overall direction to Federal procurement policy, and to prescribe poli-
cies, regulations, procedures, and forms affecting procurement for
Government-wide application by executive agencies.

In the OMB organization, the Associate Director for Federal Pro-
curement Policy will be on a par with the five other Associate Di-
rectors, at level IV of the executive schedule, They report through the
Deputy Director (level III) to the Director (level I11). - .

The functions of the Associate Director for Federal Procurement
Policy (hereafter Associate Director) are to include the following:

(1) Establishing a system of coordinated, and to the extent feasible,
uniform procurement regulations for the executive agencies.

(2) Establishing criteria and procedures for an effective and timely
method of soliciting the viewpoints of interested parties in the develop-
ment of procurement policies, regulations, procedures, and forms.

(3) Monitoring and revising policies, regulations, procedures, and
forms relating to reliance by the Federal Government on private
industry and organizations to provide needed property and services.

(4) Promoting and conducting research in procurement policies,
regulations, procedures, and forms. - ) X ;

(5) Establishing a system for collecting and developing procure-
ment data. ) . L

(6) Recommending programs for recruitment, training, develop-
ment, and performance evaluation of procurement. personnel. ,

The bill makes clear that the Associate Director will not tell execu-
tive agencies what or how much to buy, or how to use what they buy.
Neither ‘will the Associate Director be able to entertain appeals from,
or interfere with specific decisions and actions by, executive agencies
in the award or administration of procurement contracts: The legis-
lation contemplates that the Associate Director will deal, for the
most part, with procurement policies which involve more than one
agency, or which have general application. : '

Policy as outlined in the Report of the Commission on Gov-

3

The Associate Director is required to consult with executive agen-
cies, including the Small Business Administration, and is authorized
to make use of their services, personnel, and: facilities to the greatest
practicable extent in developing procurement policies, regulations,
procedures, and forms. Alsd, the Congress and its committees are
to be kept informed of the OFPP’s activities; and the Comptroller
General will have access to all its books, documents, and records.

The bill carries out a key recommendation of the Commission
on Government Procurement.? ,

ExpLANATION OF AMENDMENTS

‘The first amendment corrects a technical error in the bill and makes
clear that the authority of the OFPP extends to all executive agencies
but does not include nonappropriated fund activities.

The second amendment deletes certain language to avoid any pos-
sible implication that the OFPP can nullify a contract award or
other contract action by a procuring agency on the ground that it is
contrary to an OFPP policy. The purpose of the provision is to make
clear that OFPP will not interfere in day-to-day procurement opera-
tions, or be a forum for protest or appeals by contractors who feel
aggrieved by any actions of procuring agencies in the award or ad-
munistration of contracts. The customary avenues for protest or ap-
peal, such as contract appeal boards, the General Accounting Office,
and the courts, remain unaffected.

The third amendment cross-references section 8 to section 5 to
reiterate that the OFPP can act only “in atcordance with applicable
laws,” as specifically provided in section 5. This makes plain the
committee intent that the OFPP, in prescribing procurement poli-
cies or otherwise exercising authorized functions under the bill, must
act within the framework and context of policies embodied in the
laws enacted by the Congress. In other words, the Congress retains,
and does not. delegate, its basic policymaking. functions in the pro-
curement area; - - - '

' Nzep ror tHE LEGISLATION

The Federal Government expends .approximately $60 billion each
year in procurement of goods, services, and facilities. These procure-
ments are governed by two major laws relating to procedures,? and
by numerous others which bear on the procurement process in one way
or another. The Commission on Government Procurement identified
no less than 4,000 statutory provisions relevant to Federal pro-
curement,® S o , ,

The complexities of the statutory framework are compounded by the
implementing regulations. In adlgi-tion to. two basic sets of Govern-
ment procurement regulations,* numerous separate regulations are
found in many departments and agencies and their components, It is
not uncommon, among informed observers,.to refer to the “five-foo

* Report of the Commission on Government Procurement, vol. 1, p. & (December 1872).

2 Armed Services Procurement Act of 1947, as amended (10 U.8.C. 2801) ; title 111,
Federal Property and Administrative Services Act of 1949, as amended. (41 U.8.C. 251),

3 Report of the Commission on Government Pro rement, vol. 4, p. 167 igDecembér 1972).

*Armed Services Procurement Regulation, 32 CFR 3.604.2; Federal rocurement Reg-
ulations, 41 CFR 1-3.602. -
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. N . . L
£ of procurement regulations, directives, orders, instructions, bu
ilteilns, ci}zulars, manuals, and notices, which the procurement ofﬁ(i?eé
must take into accounlt Wh(;,n he wants to place an order for neede
ices, or facilities. ) .
go'(l)‘(}llse: Isnell;ftipli’city of laws and regulations frequently causes qopfusac.)?
and uncertainty in the business community. & onflicting policies, dif-
ferine interpretations of the laws and regulations, and needless varia-
tions,b obscurities, and redundancies of language create unneqessariy_
problems and costs for t(lie Governntlent and for those who do (or seek
iness with the Government. .
to'%(})lz, %lcfrl:llmission on Government Procurement (hereafter Commis-
sion) made an exhaustive study of Federal procurement and decided
that an Office of Federal Procurement Policy m the exgcutl_ve-branch
was “urgently needed.” ¢ It would have this broad basic mission: To
give more coherence and policy direction to the Federal procurement
process. The Commission also cited representative functions to be
assigned to the new office (see app- 2). Although'the bill qualifies and
limits the Associate Director’s functions in certain respects, 1t follows

in essentials the Commission’s recommendation.
HearINGS AND TESTIMONY

beommittee on Legislation and Military Operations held
he'ﬂliig?(l)h a predecessor bill, H.R. 9059, to establish an Office of Fed-
cral Procurement Policy, on July 11, 12, 16, 17, 20, and 30, 1973." HL.R.
15933 is a clean bill incorporating changes made by the subcommittee
in H.R. 9059, and is sponsored by 16 members of the full committee.
E. Perkins McGuire, who served as Chairman of the Commission
on Government Procurement, testified that the Commission purposely
made creation of an Office of Federal Procurement Policy the first rec-
ommendation because of its critical importance in helping to achieve
many other desired procurement objectives. Mr. MecGuire said that
the “need for a central point of authority Was one of the mos't consist-
ent points to be made by our study groups,” and he added:

In our deliberations the Commissioners early recognized
the need for strong leadership in the management o_f‘the pro-
curement process. We concluded that one of the important
elements in providing such leadership is the establishment of
a central Office of Federal Procurement Policy. The respon-
sibilities of this office are much too important to be left in any
vague area, and we therefore recommend the establishment
of the OF PP by statute. * * *

The creation of such an office also was strongly favored by the Comp-
troller General of the United States, Elmer B. Staats, who served as
a statutory member of the Commission. Emphasizing the broad agree-
ment in the Commission on the need for a central )pohcy office, based

s §ee Report of the Commission on Government Procurement, vol. 1, pp. 33-34 (Decem-

bes 1972).

"‘I%'m%elgk Federal Procurement Policy.” hearirigs before a gubeommittee of the Com-

mittee on Government Operations, House of }tepresentatives, 93d Cong., 1st sess,, on H.R.
0059, July 1973 (hereafter cited as ‘“hearings”).
s Hearings, p. 318. .
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upon consistent findings by expert study groups, the Comptroller Gen-
eral said:® '

One of the underlying themes of the [Commission’s] report -
is that a strong focal peint for executive branch leadership
will provide an unparalleled opportunity to minimize differ-
ences, complexities, and details in the regulations; to research
and test new procurement ideas; and to transfuse innovative
procurement policies and procedures throughout the agencies.
The Commission believed that such a focal point, with its Gov-
ernment-wide overview, could do much to improve the pro-
curement and restore credibility through evaluation, correc-
tion, and support of Government procurement policy.

Small Business Administration witnesses supported the bill. Mar-
shall J. Parker, Associate Administrator for Procurement and Man-
agement Assistance, said: “* * * we favor very strongly the objec-
tives of this bill because we feel there is a basic need for clarification
and simplification in the area of Federal procurement.” He went on to
say: 1

We believe the very first obstacle to be overcome is the puz-
zling labyrinth of procurement regulations. They are ex-
tremely detailed and complex, even for the experienced
contractor. This complexity is multiplied by the number of
individual agencies with which the contractor wishes to do
business. Although there is great similarity in the various
regulations, the fact is that there are sufficient differences to
create confusion for the small businessman. We think, and we
certainly hope, that the creation of a single office will con-
tribute substantially to reducing that confusion.

Related to the complexity of the regulations is a complaint
which is often brought before the hearings of the Senate and
House Select Small Business Committees. That is the Gov-
ernment’s demand for paperwork. The requirements of the
contracting agencies for a variety of information from the
contractors are particularly aggravating for small business.
Even if the new policy office simply requires, if you will, that
standard format and forms be used, we think small business
would derive a great deal of benefit. We also hope that a more
coordinated procurement policy -would contribute substan-
tially to clarification of priorities thronghout the procure-
ment structure. This can be another reason for a greater cen-
tralization of overall procurement policy and would also be
of value to SBA in its efforts to deal with problems in pro-
curement regulations on behalf of the small business com-
munity. '

_ Endorsement for the OFPP also came from industry and profes-
sional groups, including the Smaller Business Association of New
England, National Security Industrial Association, Electronics In-
dustries Association, Aerospace Industries Association, National Of-
fice Machine Dealers Association, National Council of Technical Serv-

? Hearings, p. 348.
10 Hearings, pp. 152-153.
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ice Industries, National Association of ‘Wholesaler-Distributors,
Council for Private Enterprise, Scientific Apparatus Makers Asso-
ciation, Automotive Service Industry Association, American Federa-
tion of Government Employees, National Federation of Federal Em-
ployees, American Bar Association, and Federal Bar Association.

There were some differences among witnesses from the above orga-
nizations regarding the composition, size, locus, and functions of the
new office; but there was general agreement that such an office should
be established.

The Office of Management and Budget, followed by the major
procuring agencies, generally supported the principle of, and the need
for, central policy leadership and direction in the procurement area.
They preferred that organizational arrangements for this purpose be
made administratively or by Executive order. According to OMB
testimony in July 1973, a procurement policy unit would be established
in OMB, to be headed by a Deputy Assistant Director for Procure-
ment Policy. To assist him, an interagency advisory group or Federal
Procurement Council would be established, “comprised of representa-
tives at the assistant secretary/deputy administrator level of the
principal procuring agencies.” The OMB Director, in his capacity as
Assistant to the. President for Executive Management, would chair
the advisory group. The proposed arrangements were to be formalized
by an Executive order, not later than the end of August 19732

Your committee was asked to defer consideration of a statutory
OFPP for a year so that the new organizational arrangements could
be tested and experience gained. After a period of time, if “anticipated
improvements” did not result, the OMB witness suggested that the
committee could give further consideration to a statutory OFPP.*?

A year has elapsed since that testimony was given, and your com-
mittee is now convinced more than ever that an OFPP should be
created by statute. The promised Executive order has not been issued.
The Federal Procurement Council was not established. The procure-
ment policy position in OMB remained vacant for almost a year.*
As a consequence of further consultations with your committee, the
OMB now favors creation of an OFPP by statute, along the lines
provided in the bill. '

ComMmITTEE VOTE

H.R. 15233 was unanimously approved by voice vote at a meeting
of the full committee on June 21, 1974, a quorum being present.

Esrrarep CosT AND SAvINGS

According to the estimate provided by the Office of Management
and Budget, the net additional cost in the first vear of establishing the
Office provided in the bill s approximately $130,000. This estimate
contemplates an office with three or four professional stafl. In your
committee’s opinion, the Office should have a staff of at least 20 pro-

1 Hearings, p. 63.

12 Hearings, p. 62.

W On June 17, 1974, Hugh E. Witt, formerly Principal Deputy Assistant Secretary of
Defense (Installations and Logistica), was appointed Deguty Associate Director and Assiat-
ant to Director for Procurement Policy to head the Division of Procurement Poliey in OMB.
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fessionals, with the necessary supporti i

: ces! porting stafl and se

of %Eé)rgﬁmat?}ﬁl million 1for a year, %r $5 million ?ﬁi‘c@s}z;rz. cost
Office of Management and Bud i

potential as forlows. g nd Budget comments on the savings

Real savings should result from an improved regulati
of procurement policies and an enhanced a.b}i)lity to ha%‘él%st‘ila(flg
increasing workload in the procurement field. Central co-
ordination of uniform procurement regulations should result
in fewer contested decisions and protracted legal proceed-
ings than would be the case without the Associate Director.
Such benefits are not easily reduced to financial estimates
but they can reasonably be expected to be substantial as this
office fulfills its mission.

Backerounp INFORMATION

The Commission on Government Procurement, which recomm
creation of the Office of Federal Procurement Pz)licy, was estabfigﬁig
by Public Law 91-129.* Chairman Holifield and Representative Frank
Igorton, ranking Republican member of your committee, served as the
ouse members of the Commission. As noted above, the Comptroller

General was made a member of t issi i
R et of the Commission by the terms of its

O%‘% i&s f;a-port, the Comm1ssmn identified four major attributes of the
(1) Independence from procurement agency operation -
tract award decisions to ingure objeetivit% ixly];)(ﬁiyrna,k'1311;n @ con
. (2) Establishment at a level above procuring agencies with author
ity to direct, not merely advise, them in policy matters. '
gag ;én) Risogonsweness to the Congress in developing and promul-
gt nri III:;’, o vl:gfament policies within the broad framework of the pro-
_(4) Small size and high staff expertise in procurem
disciplines such as engir%eering, a,cgtmting, End la,gv, ent and related
;lEmphaslzed in the Commission’s Report was OFPP’s leadership
fio e. It would serve as the focal point within the executive branch for
eveloping Government-wide policies for procurement by executive
2},%(3110193 and Federal grantees, promulgate these policies directly or
rough designated agencies, reconcile or resolve agency conflicts over
procurement policies or regulations, devise appropriate procedures
for public participation in policy formulation, develop and promote
programs for improving the procurement workforce, prescribe and
monitor Government “make or buy” policies, improve the procure-
ment data base, and establish advisory groups in the procurement area.
. In various sections of the Commission’s Report, additional specific
unctions were assigned to or associated with the OFPP (see app. 3).

:: %gié oé‘m)giszsb 1969 ; 38 Stat. 269,
1 n on Government Procurement was comprised of
oo o s ), Sttt Beb ot (e, Sofeatsl
resigned), Senator Baward J Gurney, Richard o ronsman Tk Horton
Peter D, Joers, Arthur P, Sam onyfr Ic e Hemerk(}ongressman e on:
Sanders, Elmer B. Staats, and Jg‘gmes E.e %‘l:)%l o Ty e e g
1 Report of the Commission on Government &’%gfee&e‘m?eggl.v& ’Qf‘rfé.w 0. resigned).
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Thus, it would have responsibility for developing policies, programs,
or guidelines looking toward equitable profit objectives In negotiated
contracts, coordinated Federal specifications, and economical purchase
and distribution of food and commercial products. OF PP policies also

would determine cost principles for Government-wide application, -

and promote small business participation. (For the Commission’s list
of representative functions for OFPP, see app. 2.) )
The Commission also recommended that the OFPP be charged with
establishing criteria and procedures for participation by contractors
and other interested parties in the development of procurement regu-
lations. The Commission took the view that Fxblic contracting should
not be covered into the rulemaking section of the Administrative Pro-
cedure Act (5 U.S.C. 553) ; however, it believed that affected parties
should be able to participate more systematically in the rulemaking
process for procurement. The committee bill (section 5(b) (2)) incor-
porates the Commission’s recommendation on this matter. )

Regarding the organizational placement of the OFPP, the Commis-
sion had these preferences: * : L

(1) Location in the OMB, which has a central position in the Exec-
utive Office of the President, is detached from procurement operations,
has Government-wide perspective and policy or management, respon-
sibilities, is experienced in matters of interagency coordination, and
can relate procurement matters to other budgetary and management
concerns. : )

(2) High-level direction by a Deputy Director with no other respon-
sibilities but procurement, to assure the requisite authority, attention,
and continuity of effort for leadership in procurement policies.

(3) Establishment by act of Congress to provide prestige, stature,
‘resources, and firm authority for the assigned tasks.

Although it clearly preferred that the OFPP be a component of
the OMB, the Commission recognized that the President might want
to establish the OFPP separately in the Executive Office. The Com-
mission considered this acceptable so long as responsiveness to the Con-
oress were assured. Also, the Commission suggested that preparatory to
the enactment of a statute, the President could move quickly to estab-
lish the OFPP by Executive order. In this way, immediate attention
could be given to important procurement problems and the carrying
out of Commission recommendations.®

- MODIFICATIONS IN COMMITTEE BiL

Whereas H.R. 15933 accords with the main purpdse and thrust of
the Commission’s recommendation, the bill does have some modifica-
tions and differences, which are explained below.

ORGANIZATIONAL STATUS

By making the Office of Federal Procurement Policy a component,
of the Office of Management and Budget, the bill accords with the
Commission’s finding that this would be the most advantageous loca-

1774,; p. 13,
8 14d., p. 14.
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tion for the new office. However, the Commission recommended that
the Office be headed by a Deputy Director. We were advised by the
OMB, which now has'a Deputy Director, that an office headed by a
second Deputy Director weuld create internal organizational and
management problems. The Office would be more readily assimilable
in the OMB organization if it were headed by an Associate Director,
coequal in rank with other Associate Directors. The bill follows the
OMB recommendation. On this basis, the OMB indicated support for
the legislation. ‘
FUNCTIONS OF OFFP

The specific functions of the Associate Director, set forth in sub-
section 5(b) of the bill, are consistent with those recommended by the
Commission but are not intended to be restrictive. The Associate Di-
rector may exercise functions in addition to those listed in subsection.
5(b), whether recommended by the Commission or by others, or de-
veloped upon the Associate Director’s own initiative, so long as they
are consistent with the provisions of the bill and “in accordance with
other applicable laws.”

NONAPPROPRIATED FUNDS

~ The Commission did not specifically state whether the OFPP’s
authority would extend to nonappropriated fund activities. The bill
makes clear that these are excluded from its jurisdiction.

FEDERAL SUPPORT TO GRANTEES

The Commission recommended that primary recipients of Federal
grants be authorized to use Federal supplies and services, with the Gov-
ernment to be reimbursed for administrative costs, when Federal
financing in specific grant programs exceeded 60 percent.®

Following numerous objections by companies engaged in wholesale
and distribution trades, your committee made it explicit that the bill
(subsection 5(d) (3) ) should not be deemed to grant or affect authority
of agencies to provide procurement or supply support to Federal
grantees or recipients of Federal assistance. In other words, the bill is
neutral on this subject. Existing policy of the General Services Admin-
istration, in reversal of an earlier policy, is to withhold from Federal
agencies authority to permit their grantees to use GSA supply
sources.2° ; '

The OFPP will have authority to prescribe policies, regulations,
procedures, and forms for procurement by Federal grantees as well as
by Federal agencies. This is permissive and not mandatory authority.
The extent to which it will be exercised is left to the judgment of the
Associate Director. Any policies he prescribes will be binding on
agencies, grantees, and contractors except that, under the terms of the
bill (subsection 5(a)), he cannot require any procurement action by
State and local governments contrary to State or local law.

» Id,, vol. 3, p. 39.
2037 F.R. 24113, Nov. 14, 1972, which deletes reference to grantees from 41 CFR

101-28.000. Cost reimbursement-type contractors continue to use these sources under oth
regulatory authority (41 CFR 1-5.5 and 1-5.9). U e



10

Your committee points out that procurement by Federal grantees
(approximately $15 billion a year) is a significant and Fgrowmg part
of the total amount of federally financed procurement. Federal agen-
cies now are substantially involved in 1'egulatu'),%l procurement by
grantees, acting under statutory requirements which, as the Commis-
sion pointed out, “are often inconsistent even rfor. similar programs or
projects.” The Commission went on to say: “This situation geri?ffdtes‘
confusion, frustration, uncertainty, ineffectiveness, and waste.”

Your committee believes that where billions of Federal dollars are.
being expended in procurement, it is sound policy to encourage prudent
purchasing, fair pricing, competition among suppliers, and other meas-
ures which protect against favoritism and insure the fullest return for
each Federal dollar spent. Such Federal policy guidance is justified for
recipients of Federal assistance as well as for Federal agencies. Fur-
thermore, the OFPP can serve a truly useful function, not only in
promoting sound procurement procedures and practices, but in pre-
venting excessive agency controls on grantees and assisting grantees
by resolving conflicting Federal regulations and administrative re-
quirements. We emphasize again that the OF PP will not be able to re;
quire any procurement action by State or local governments contrary
to State or local law. .

Revationsares Wrra Orsaer AseNcizs

The bill (subsection 5(c)) places a positive obligation on the Asso-
clate Director to consult with other executive agencies in developing
the procurement policies, regulations, procedures, and forms which
he will authorize or prescribe. The agencies to be consulted will be
those engaged in significant procurement activities, or those which
have authority of their own to prescribe and promulgate policies and
regulations affecting procurement. The latter would include the Small

Business Administration, the General Services Administration, the -

artment of Labor, and the Environmental Protection Agency.
D?[?l the case of the General Services Administration, the anthority
of the Administrator to prescribe certain standard forms and proce-
dures and to issue regulations governing property and procurement
specifically is made subject to that of the Associate Director (section
14). Other executive agencies which may prescribe policies, regula-
tions, procedures, and forms for procurement under any law also are
subject to the authority of the Associate Director (section 8). However,
the Associate Director must act in conformance with all applicable
laws and, by the terms of the bill (subsection 5(d)), cannot interfere
with determinations by other g,gencms (;1.1 requirements or with specific
tions in contract award or administration. .

acA]th(mgh the General Accounting Office is not subject to OFPP’s
authority, the committee expects that the Associate Director of
OFPP will consult frequently with the Comptroller General and his
staff in the GAO. Through the years, as a result of its investigations,
management- audits, and rulings on bid protests, the GAO has de-
veloped great expertise in the procurement area. ’ o

2 Report of the Commission on Qovernment Procurem'ent, vol.'3, p. 158.
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Rather than build up a big bureaucracy, the OFPP will work co-

operatively with other executive agencies, not only consulting with
them when considering significant changes in policy, regulations,
procedures, and forms, but making use of their resources and person-
nel. Section 6 of the bill directs each executive agency to make its
services, personnel, and facilities available to the O%‘QPP to the great-
est practicable extent, and gives the Associate Director access fo in-
formation in these agencies that he deems necessary for the per-
formance of his functions.

Also, under section 11, the Associate Director may delegate author-
ity to others within his office, or to any other executive agency, with
its consent, or upon the direction of the President. These provisions
give ample opportunity to the Office to draw upon the vast resources
of the executive branch in performing its functions and discharging
its responsibilities under the bill. ‘

The Procurement Commission’s concept. was that the OFPP would
be small in size and staffed by highly experienced and talented persons
in the procurement area and related disciplines. Your committee don-
curs in_this concept of the OFPP, recognizing that the optimum
size and composition of the Office will have to be determined by ex-
perience. As indicated above a group of 20 professionals, with support-
ing staff and services, would seem to be a reasonable estimate for the
next few years, ' :

"~ Reratronsuirs Wire tar CoNGRESS

The Commission on Government Procurement identified as one of
OFPP’s essential attributes responsiveness to the Congress. This at-
tribute was viewed by the Commission in terms of cooperative work-
Ing relationships befween the executive and legislative branches in

the interest of improving procurement policies. The Commission’s Re-
port states in this regard : 22

In the basic procurement statutes, Congress should provide
the executivebranch ample latitude for initiative and experi-
mentation aimed at improving procurement policies. In turn,
the executive branch must provide a responsible, effective, and
responsive source of Government-wide policy control and
leadership within a framework of executive-legislative co-
operation. -

Section 7 of the bill defines the OFPP’s relationship with the Con-
gress as follows: '

The Director of the Office of Managementsand Budget shall
keep the Congress and its duly authorized committees in-
formed -of the activities of the Office of Federal Procure- -
ment Policy, and shall submit a report thereon to Congress -
annually and at such other times as he deems desirable, to-
gether with appropriate legislative recommendations,

Your committee expects that the Associate Director and other
officers and employees of the OFPP .will be available to committees

21d., vol. 1, p. 12.
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of the Congress to present information upon request and testimony at
hearings. The OFPP is placed within the OMB, a component of the
Executive Office of the President, to give it prestige and leverage for
dealing effectively with the executive & encies, It 19 not your commit-
tee’s intent in this bill to imply that the. OFPP, or any other office,
is beyond the reach of congressional committees.

A provision in the predecessor bill (HLR. 9059), deleted by the
subcommittee, specifically prohibited officers or employees of the OFPP
from refusing to testify before, or submit information to, committees
of the Congress. This deletion was made in the belief that piecemeal
statutory declarations against executive privilege do not dispose of
the basic issue and carry the implication that agencies without such
statutory prohibitions may withhold information from the Congress
and refuse to give testimony. The deletion is not to be construed as
legislative history supporting denials of congressional requests. Your
committee expects that the OFPP .will be fully vesponsive to the
Congress and 1ts committees.

Responsiveness to the Congress is essential because, as the law-
making body, the Congress is the basic source and ultimate authority
for policymaking, including procurement policy. The Associate Direc-
tor will have to work, as we have said, within the framework and
policies set by law. Your committee believes that. the OFPP can be a
creative force, not only in working with the executive agencies to har-
monize and simplify their procurement regulations, but in helping
the Congress to identify needed legislative action in the procurement

area. : ;
SECTION-BY-SECTION ANALYSIS

SECTION ~1--8HORT TITLE

The short title is the “Office of Federal Procurement Policy Act.”
SECTION 2-—FINDINGS AND PURPOSE

In subsection 2(a) the Congress finds that establishing an or, aniza-
tion to exercise responsibility for procurement policies, regulations,
procedures, and forms will improve the procurement of property and

services by the executive agencies.
Subsection 2(b) states that the purpose of the act is to establish the

requisite organization in the Office of Management and Budget. The
responsibility will be exercised by way of “overall direction of pro-

curement policies, regulations, procedures, and forms for executive

agencies.” .
SECTION 3-—DEFINITION OF EXECUTIVE AGENCY

The term “executive agency” includes executive departments, mili-
tary departments, independent establishments, and wholly-owned Gov-
ernment corporations within cited sections of the United States Code
(5 U.S.C. 101, 102, 104(1) ; 31 U.S.C. 846). The effect is to exclude
certain Government agencies from the scope of the act and the au-
thority of the OF PP; namely, agencies in the legislative and judicial
branches, the General Accounting Office, mixed-ownership Govern-
ment corporations, the United States Postal Service and ‘the Postal
Rate Commission, and the District of Columbia. The postal agencies
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and the District of Columbia are excluded by virtue of the special
status accorded them, respectively, by the Postal Reorganization Act,
approved August 12, 1970 (84 Stat. 719; 39 U.8.C. 101, 410), and
the District of Columbia Self-Government and Governmental Reor-
anization Act, approved December 24, 1973 (P.L. 93-198; 87 Stat.
74), giving the District broad legislative power in “rightful subjects
of legislation” (section 302).

SECTION 4—OFFICE OF FEDERAL PROCUREMENT POLICY

' Subsection 4(a) establishes the Office of Federal Procurement Policy

_ (OFPP) in the Office of Management and Budget.

Subsection 4(b) provides that the OFPP will be headed by an
Associate Director for Federal Procurement Policy, appointed by the
President by and with the advice and consent of the Senate.

Under section 12 of the bill, the Associate Director receives com-
pensation at the rate of executive level IV ($38,000 a year). No express
provision is made for a deputy head of the OFPP; it is contemplated
that one will be appointed by the Associate Director in accordance
with civil service procedures.

SECTION 5-—FUNCTIONS OF THE OFFICE

The functions of the OFPP are defined by words of inclusion and
exclusion. ‘

Subsection 5(a) broadly states that the Associate Director, under *
the direction of the Director of the Office of Management and Budget,
shall provide overall direction of procurement policy. To this end, the
Associaté Director may prescribe policies, regulations, procedures,
and forms. These are closely-knit responsibilities, and the Associate
Director is given discretion how best to discharge them. The committee
contemplates that the OFPP will deal with procurement matters of
broad scope and leave details to be worked out by the agencies to the.
fullest extent consistent with achieving the objectives of the bill.

Procurement - subject to OFPP policy direction encompasses
(1) property other than real property in being; (2) services; and
(3) construction, alteration, repair or maintenance of real property.
The exelusion of real property in being makes clear that the authority
of the OFPP does not extend to Government acquisition of the fee or
other interests in land and existing improvements or in parts thereof
(such as office space), whether by deed, lease, license, or similar forms
of real estate instruments. On the other hand, construction and similar
contracts for performance of work on real property expressly are
made subject to the authority of the OF PP, '

OFPP authority extends to procurement by executive agencies and
Government grantees or recipients of Federal assistance. However
if the grantee is a State or local government, the OFPP cannot over.
ride State or local law. The subsection expressly provides in such
cases that the OFPP cannot require any action “contrary to State
or local law.” Thus, State and local governments are free to prescribe
their own procurement procedures; and to the extent they do so, they
can foreclose any action by the OFPP. Your committee expects that
the OFPP will work to reduce rather than add restraints on State
and local governments. The Office should make every every effort to
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minimize burdensome controls and harmonize differences in admin-
istrative requirements levied by the executive agencies. .

The term “Federal grants or assistance” has no universal meaning.
It includes transactions for payment of money or transfer of property
in lieu of money, generally referred to as program or project grants,
grants-in-aid, and grants in lieu of research and.development con-
tracts as authorized by the 1958 Federal Grants Act (42 U.S.C. 1891
et seq.). For the purposes of this bill, the committee specifically means
to exclude programs for the furnishing of assistance through technical
and informational services; or assistance in the form of revenue shar-
ing, loans, loan guarantees, insurance, and similar “no strings at-
tached” aids to State and local governments. »

The Associate Director is to prescribe procurement policies “to the
extent he-considers appropriate.” He is under no compulsion except
to discharge his responsibilities with judgment and discretion. He
need act only when, where, and in such manner as he deems fitting
and proper to achieve the objectives of the bill. He is not required to
preeinpt the field but may move into areas of common interest only
to the degree that he finds that overall control and coordination will
contribute to the economy, efficiency, and effectiveness of procurement.
For example, if the Associate Director perceives a need for a uniform
approach to cost'or pricing data requirements for subcontracts, he may
determine what the measures for uniformity should be and how they
are to be promulgated. o
» The Associate Director is to act “with due regard to the program

“activities of executive agencies.” This means the OFPP policies must
be tailored to the missions, needs, resources, and administrative re-
quirements of each agency. Uniformity is not the sole consideration.
When warranted by valid differences, it must be tempered by judg-
ment and flexibility.

The Associate Director is to act “in accordance with applicable
laws.” This recognizes that Congress is the primary scurce of pro-
eurement policy; and any OFPP policy must be subject. to, and con-
sistent with, congressional enactments. The Associate Director may
prescribe policies and procedures for an agency only to the extent the
agency under its own statutory authority could adopt such policies
or procedures for itself. For example, the Associate Director cannot
disregard the statutory prohibitions against use of cost-plus-a-per-
centage-of-costs contracts, or the statutory mandate for employment
of handicapped persons. Nor can he authorize or require civilian agen-
cies to use multi-vear contracts for domestic procurements, since the
Congress has limited use of multi-year contracts to the military depart-
ments in overseas procurement of services and related supplies.

OFPP policies and regulations “shall be followed by executive
agencies.” This makes it clear that the OFPP prescriptions are man-
datory, having the force and effect of law and invested with all the
legal sanctions that customarily apply. Thus, contractors and bidders

will be able. in the usual way, to file bid protests with the Comptroller
General or initiate suit in court under the doctrine of the Scanwell
case ** whenever they consider a contract award or other action to be
contrary to OFPP requirements. . :

2 Sedmwell Laboratories, Inc., v. Thomas, et al., 424 F. 2d, 859 (1970).
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The OFPP itself is not intended to be a policing agency. On the
other hand, it must keep informed generally of agency practices for
the purposes of reporting to Congress and of reviewing and revising
its statements of policies and procedures to eliminate ambiguities and
Inconsistencies or other causes of misinterpretation or misapplication.

The authority of the OFPP is limited to procurements payable from
appropriated funds. This comports with the present excgusion in the
Armed Services Procurement Act of procurements by nonappropriated
fund activities such as the Army, Navy, and Air Force exchanges,

Subsection 5(b) spells out six functions of the OFPP:

(1) Establish o system of coordinated and uniform regulations. The
emphasis here is on a “system.” This does not necessarily mean dis-
carding the present structure of the Armed Services Procurement
Regulation and the Federal Procurement Regulations and substituting
an all-encompassing Government-wide procurement regulation. The
goal is greater coordination and uniformity, but the choice of means
1s left to the Associate Director. o

The “system” contemplated under the bill embraces not only the
content of regulations but also their format, numbering, methods of
publication and distribution, and controls over layering, duplication,
and volume, The Commission found serious deficiencies in these re-
spects, and the OFPP will have a clear responsibility to minimize or
remove them.

Procurement regulations are to be uniform “to the extent feasible.”
This reiterates the need to recognize valid differences among agencies
and cautions the OFPP against carrying uniformity beyond the point
where the burdens and costs of achieving uniformity outweigh the
benefits to the Government and contractors of simplifying and har-
monizing procurement practices. ,

(2) E'stablish criteria and procedures for an effective and timely
method of soliciting public comment and recommendations on proposed
policies, regulations, procedures, and forms. Your committee believes
that affording contractors and other interested parties a reasonable
opportunity to présent their views, will promote understanding and
acceptance of the regulations. Such an epportunity should be afforded

» for all regulations of national scope and importance, The OFPP will

have to evaluate the practical possibilities as well as the benefits and
burdens of extending “notice and comment” procedures to regulations
issued in field grocureme.nt offices or at other levels below agency head-
quarters. The OFPP also will have to consider, in this context, a prob-
lem pointed out by the Commission on Government Procurement—“the
potential for blocking procurement actions by litigation over whether
an agency complied with rulemaking requirements.” 24
. The “notice and comment” procedures are to be “effective and
timely.” This reflects an industry concern that interested parties be
g:a,llec’[ in early enough in the process to make an impact on regulations
in their formative stages.
(3) Monitor and revise policies concerning reliance of the Govern-
ment on private industry and orgamizations.” This involves the highly
controversial question as to when procurement should be accomplished

'by Government “in-house” facilities and personnel or by contracting

2 Report of the Commission on Government Procurement, vol. 1, p. 30,
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out. The present Government policy is set forth in OMB Circular A-76.
The OFPP will have responsibility for monitoring its application and
making any revision in the policy it finds warranted. The language of
the provision does not suggest the direction in which the policy should
be revised.

(4) Promote and conduct research in procurement policies, requla-
tions, procedures, and forms. This an important aspect, of the OFPP’s
responsibilities. Presently, there is no systematic, coordinated research
in these areas. The OFPP will provide a source and means of develop-
ing innovative ideas in procurement policy and distilling the lessons of
experience in Government procurement.

(8) E'stablish a system for collecting and developing procurement

data. Deficiencies in the procurement data base are well known. Pro-
curement statistics are collected in separate sources, with many gaps
and differing definitions and data breakdowns. The OFPP will be
able to systematize the collection of procurement statistics and insure
that information needed by the Congress and the executive branch
are forthcoming.

(6) Recommend programs for recruiting, training, developing,
and evaluating the performance of procurement personmel. As the
Commission pointed out, “People are the most critical part of any ef-
fective procurement process.” 2 The existing procurement workforce
in Government is rapidly approaching retirement age. To obtain
needed replacements, and to upgrade the procurement workforce
generally, are difficult and demanding tasks which the OFPP can
address in cooperation with the Civil Service Commission and the
executive agencies. - ‘ , o

Section 5(c) deals with participation by the executive agencies in
the development of procurement policies by OFPP. The Associate
Director is required to consult with the executive agencies affected,
including -not only procurement agencies, but agencies, which issue
policies and regulations bearing on procurement by other agencies.
The latter include the Small Business Administration, the General
Services Administration, the Department of Labor, and the Environ-
mental Protection Agency. '

With the consent of other agencies, the Associate Director is au-
thorized to designate them as “lead” agencies, to establish interagency
committees, or otherwise to use agency personnel in developing pro-
curement policies. The OFPP will provide overall direction, manage-
ment and supervision, initiate projects and assignments, review and
promulgate policies developed by the agencies, and resolve differences
among them.

Subsection 5(d) makes clear that the agencies are to have full
responsibility and authority to determine their own procurement
requirements for property, services, or construction, including quan-
tity, time of delivery, and “particular specifications therefor.” The
last reference implies a distinction between particular specifications

and standard specifications, giving the agencies independent respon--

sibility as to the former but allowing a policy role for the OFPP with
respect to the latter, ‘ :

#1d., p. 48.
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Subsection 5(d) also precludes interference by the OFPP with
specific actions of executive agencies in the award or administration
of contracts, The OFPP is not intended to be a forum for contractors
and bidders to file protests, claims, appeals, or other complaints
against agency actions in negotiating or administering contracts. In-
stead, contractors and bidders are expected to follow the normal course
of filing protests and claims with the boards of contract appeals or
the GAO, or initiating suit in court.

Section 5(d) finally rules out any intent to grant or affect the au-

- thority of Federal agencies to provide procurement or supply support

to Federal grantees. The bill does not change existing law and polic
on this subject. : & & poney
SECTION 6—AGENCY COOPERATION

_Upon request. of the Associate Director, the executive agencies are
directed (1) to make their services, personnel, and facilities available
to the OFPP to the greatest extent practicable, and (2) to furnish
and give the OFPP access to relevant information and records except
when prohibited by law.

SECTION 7—REPORTS TO CONGRESS

The Director of the Office of Management and Budget is required
to keep the Congress and its committees informed of OFPP activities,
and to submit annual or more frequent reports, together gvith legisla-
tive recommendations. '

SECTION 8—EFFECT ON EXISTING LAWS

This section makes clear that the procurement policy authority of
the OFPP is paramount to the procurement policl; au%hority of}a.ny
other agency. It provides that the authority granted any other agency
under existing law to prescribe policies, regulations, procedures, and
forms is subject to the authority conferred on the OFPP by section
5 of the bill. The reference to section 5 incorporates the authority of
the OFPP to prescribe golicies, regulations, procedures and forms in
accordance with applicable laws. This reiterates that the OFPP cannot
substitute its policies for those laid down by acts of Congress.

A prime example of the operation of this section is afforded by the

- General Services Administration, which now has authority to pre-

scribe procurement policies and methods for the executive a encies
under section 201(a) of the Federal Property and Adminisgt;rative
Services Act of 1949 (40 U.S.C. 481(a)). Af‘;er enactment of this
bill, the GSA will have to conform its Federal Procurement Regula-
tions to policies prescribed by the OFPP,

SECTION 9—EFFECT ON EXISTING REGULATIONS

Procprement.policies and regulations in existence, and as amended
from time to time pursuant to existing authority, are continued in

effect pending repeal, amendment, or s i -
Pt eaing peal, s Or supersession by OFPP procure
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SECTION 10~—AUTHORIZATION OF APPROPRIATIONS

Appropriations necessary to carry out the provisions of the bill are
authorized. They are made available onli for the purposes of the bill.
Thus, they cannot be mingled with other OMB appropriations or
become available for other OMB activities.

SECTION 11~—DELEGATION

The Associate Director may delegate, and authorize successive redel-

egations of his authority, to any OFPP official, or to any other
executive agency either with its consent or upon the President’s
direction that such agency accept the delegation. Thus in many areas,
when agencies unanimously agree upon a proposed procurements
policy, the Associate Director may find it helpful to permit the policy
to be promulgated by an agenc(% pursuant to delegated authority
without further approval by the OFPP. However, in connection with
any delegation of authority, the Associate Director may impose re-
guirements for coordination or approval of actions taken.

SECTION 12—ANNUAL PAY

The Associate Director will receive compensation at the executive
level IV rate of $38,000. ,

SECTION 13—!-ACGEBS TO INFORMATION BY THE COMPTROLLER GENERAL

The OFPP is required to furnish information to the Comptroller
General and to afford him access to all OFPP records. .

SECTION 14—AMENDMENTS

Four sections of the Federal Property and Administrative; Services
Act of 1949 are amended. The first three now direct the Administrator
of General Servicesto:

Prescribe policies and methods of procurement (40“ U.s.C.
481(a)). S .
Pg'ez*,c)ribe regulations for the exchange or sale of personal prop-

erty (400U.8.C.481 (c}). - )
Prescribe standardized forms and procedures and standardized
purchase specifications (40 U.S.C. 487(a) (4)).

The fourth now declares that “The authority conferred by this act shall
be in addition and paramount to any authority conferred by any
other law and shall not be subject to the provisions of any law in-
consistent herewith * * *.” (40 UJ.S.C. 474).

Each of the above sections is amended by section 14 of the bill to
malke the existing authority subject to the authority of the Associate
Director.

Cuances v Existing Law Mave sy THE Bz, as RerorTED

VIn compliance with clause 8 of rule XIIT of the Rules of the
House of Representatives, changes in existing law made by the bill,
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as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter 1s printed in italies,

existing law in which no change is proposed is shown in roman):

TITLE 5, GNITED STATES CODE

* * * % * e L3

§ 5315. Positions at level IV
Level IV of the Execntive Schedule applies to the following posi-
tions, for which the annual rate of basic pay is $38,000: ’
(1) Administrator, Bureau of Security and Consular Affairs,
Department of State. ’ : '

% % * * * % : *

(97) Commissioner of Social Security, Department of Health,
Education, and Welfare.

(98) Associate Director of Federal Proocurement Policy, Office
of Management and Budget. o '

FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES
o ACT OF 1949

£ # * * * * %

TITLE II—PROPERTY MANAGEMENT

PROCUREMENT, WAREHOUSING, AND RELATED ACTIVITIES

Sec. 201. (a) The Administrator shall, in respect of executive
agencies, and to the extent that he determines that so doing is advan-
tageous to the Government in terms of economy, efficiency, or service,
and evdvith due regard to the program activities of the agencies con-
cerned— :

(1) subject to requlations prescribed by the Associate Director
of Federal Procurement Policy of the Office of Management
and Budget, prescribe policies and methods of procurement and
supply of personal property and nonpersonal services, including
related functions such as contracting, inspection, storage, issue,

roperty identification and classification, transportation and traf-
¢ management, management of public utility services, and re-
pairing and convertinéé and ‘

(2) operate, and, after consultation with the executive agencies
affected, consolidate, take over, or arrange for the operation by
any executive agency of warehouses, supply centers, repair shops,
fuel yards, and other similar facilities; and -

(337 procure and supply personal property and nonpersonal
services for the use of executive agencies in the proper discharge
of their responsibilities, and perform functions related to pro-
curement and supply such as those mentioned above in subpara-
graph (1): Provided, That contracts for public utility services
may be made for periods not exceeding ten years; and
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(4) with respect to transportation and other public utility
services for the use of executive agencies, represent such agencies
in negotiations with carriers and other public utilities and in
proceedings involving carriers or other public utilities before Fed-
eral and State regulatory bodies:

Provided, That the Secretary of Defense may from time to time, and
unless the President shall otherwise direct, exempt the Department
of Defense from action taken or which may be taken by the Adminis-
trator under elauses (1), (2), (3), and (4) above whenever he deter-
mines such exemption to be in the best interests of national security.

(b) The Administrator shall as far as practicable provide any of
the services specified in subsection (a) of this section to any other
Federal agency, mixed ownership corporation (as defined in the Gov-

ernment” Corporation Control Act), or the District of Columbia,

upon its request. : ;

(c% In acquiring personal property, any executive agency under
regulations to be preseribed by the Administrator, subject fo regula-
tions preseribed by the Associate Director of Federal Procurement
Policy of the Office of Management and Budget, may exchange or sell
similar 1tems and may apply the exchange allowance or proceeds of
sale in such cases in w}gole or in part payment for the property
acquired : Provided, That any transaction carried out under the author-
ity of this subsection shall be evidenced in writing.

* * ® *® o * *
' SURVEYS, STANDARDIZED AND CATALOGING

Src. 206. (a) As-he may deem necessary for the effectuation of his
functions under this title, and after adequate advance notice to the
executive agencies affected, and with due regard to the requirements of
the Department of Defense as determined by thge%ecret-ary of
Defense, the Administrator is authorized (1) to make surveys of
Government property and property management practices and obtain
reports thereon from executive agencies; (2) to cooperate with execu-
tive agencies in the establishment of reasonable inventory levels for
property stocked by them and from time to time report any excessive
stocking to the Congress and to the Director of the Bureau of the
Budget; (8) to establish and maintain such uniform Federal supply
catalog system as may be ag»propriate to identify and classify personal

- property under the control of Federal agencies: Provided, That the
Administrator and the Secretary of Defense shall coordinate the
cataloging activities of the General Services Administration and the
Department of Defense so as to avoid unnecessary duplication; and
(4) [to prescribe standardized forms and procedures, except such as
the Comptroller General is authorized by law to preseribe, and stand-
ard purchase specifications] subject to regulations promulgated by
the Associate Director of Federal Procurement Policy of the Office
of Management and Budget, to prescribe standardized forms and pro-
cedures, except such as the Comptroller General is authorized by law
to preseribe, and standard purchase specifications.

* * * * * * *
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TITLE VI—GENERAL PROVISIONS
* * * £ 4 * * *

REPEAL AND SAVING PROVISIONS
Sec. 602, (a) * * *
* » % * Ed % ES

-(¢) The authority conferred by this Act shall be in addition and
paramount to any authority conferred by any other law and shall
not be subject to the provisions of any law inconsistent herewith,
except as provided by the Office of Federal Procurement Policy Act,
and except. that sections 205(b) and 206(c) of this Act shall not be
applicable to any Government corporation or agency which is subject
gi lt;m Government Corporation Control Act (59 Stat. 597; 31 U.S.C.
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APPENDIXES

APPENDIX 1—COMMISSION ON GOVERNMENT PRO-
CUREMENT—STUDY GROUP RECOMMENDATIONS FOR
A CENTRAL POLICY ORGANIZATION

(Volume and page numbers refer to the green-covered, procéssed
reports by the study groups cited)

A.—GovERNMENT-WIDE APPLICATION

Study Group No. 3. (Regulations) :
Establish ‘an independent central organization in the executive

branch to develop and maintain a Government-wide procurement reg-
ulation (pp. 207-8).

Study Group No. 5 (Organization and Personnel) : :

Establish a procurement/grant board to develop, publish, and mon-
itor major Government policies regarding procurement/grants and
related matters (vol. 1, p. 133).

Study Group No. 7 (Cost and Pricing Information) :

The Congress should provide in an updated, consolidated procure-
ment statute that the President shall establish a permanent Procure-
ment Policy Board to develop, promulgate, and monitor Government-
wide procurement principles and policies (pp. 32-39).

Study Group No.8 (Negotiations and Subcontracting) :

Create a central procurement unit to establish Government-wide
procurement policies and regulations, monitor procurement opera-
tions, maintain liaison with the private sector, and perform other func-
tions (vol. 1, pp. 18-20).

Study Group No. 11 (Research and Development) :

Establish a central office in the executive branch to develop and
promulgate uniform procurement policies and regulations for all
agencies and to monitor compliance (vol. 1, p. 18).

Study Group No. 12 (Major Systems Acquisition) :

The President should replace the existing Interagency Procurement
Policy Committee (now in GSA) with a high-level council to promote
coordinated development of, and promulgate, procurement policies,
directives, and regulations (vol. 1, pp. 460-461).

Study Group Wo. 134 (Commercial Products) :

Establish an independent non-operational body or council respon- .
sible to the Congress and the President for promulgating a single na-
tional procurement policy (vol. 2, p. 924).

(23)
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B.—SerLecTED AREAS

Study Group No. 2 (Controls Over the Procurement Process) :

The Congress should establish the position of “Procurement Om-
budsman” in the Government, with operational field offices, to receive
and act on complaints about procurement matters, to exercise continu-
ous oversight, and to improve Government procurement by identifying
and correcting patterns of undesirable practices and procedures (vol.
2, pp. 886-T). :

Study Group No. 6 (Precontract Planning) : .
Establish a procurement-information center in one of the existing
agencies to collect, correlate, and disseminate general procurement in-
formation (p. 182). :
Establish a Government Patent Policy Review Board by legislation
to administer a uniform patent policy enacted by law (p.443). -

Study Group No.9 (Reports and Management Controls) :

Establish in the executive branch an organization independent of
the procuring agencies to develop and insure a necessary degree of
commonality in management information and reporting systems re-
quired of contractors (p. 202). '

Study Group No. 10 (Contract Audit and Administration) :

Establish a joint (defense-civil) task force under OMB direction
to develop and implement concepts which place maximum reliance on
approved management systems (p. 147).

Establish an interdepartmental task force, with DOD as the lead
agency, to develop uniform cost principles applicable to all Federal
agencies (p. 188).

Establish a joint (defense-civil) committee under OMB direction to
formulate uniform Government-wide property controls and proce-
dures, including the needs of the industrial mobilization base (p. 276).

Study Group 13B (Architect-Engineer Services) :

Establish an interagency committee to standardize architect-engi-
.neer procurement practices and develop a single set of architect-engi-
neer procurement regulations and documents (p. 184). :
Grants Task Force : ‘

Establish a central unit with overall responsibility and authority to
develop, coordinate, establish, and issue regulations, standards, or
guidelines for Federal assistance transactions (p. 69).

APPENDIX 2—REPRESENTATIVE FUNCTIONS OF THE
OFFICE OF FEDERAL PROCUREMENT POLICY AS OUT-
LINED IN THE REPORT OF THE COMMISSION ON GOV-
ERNMENT PROCUREMENT

Serve as the focal point within the executive branch with special

competence and leadership in Government-wide procurement and pro-
curement-related matters. '
_ Provide for the issnance pof Government-wide policies as separate
instructions or for DOD issuance of such policies for defense agencies
and GSA. 1ssuance for other agencies. Provide for the granting of ex-
ceptions to established policies and procedures when justified.

Designate lead agencies to develop most Government-wide and
multi-agency policies and procedures in coordination with other agen-
cies, Participate, as appropriate, with the lead agency in coordination
with other agencies.

Establish Government-wide guidelines concerning the use of grants
and the policies to be followed in making grants.

Review and reconcile, where appropriate, those procurement policies
and procedures that are not Government-wide, but affect two or more
Government agencies, or their suppliers (for example, the number and
kinds of differing requirements placed on suppliers).

Make or obtain the final decision when controversy or irreconcilable
differences exist between executive agencies concerning procurement
policy or regulatory development.

Develop and promote programs for the upgrading of procurement
personnel, including recruitment, training, career development, and
standards of performance and the conduct and sponsorship of research
in procurement policy and procedures. ‘

Monitor and revise instructions concerning reliance on the private
sector and maintenance of the in-house competence necessary to assure
that this reliance yields benefits commensurate with its promise.

Promote Government-wide exchange of information that highlights
successful ways to improve the procurement process. )

Establish requirements for uniform reports and statistics on pro-
curement activities.

_Establish advisory groups, as desirable, to provide counsel and ad-
vice and to serve as sounding boards for policies, procedures, and prac-
tices related to procurement,

- (25)



APPENDIX 3—RECOMMENDATIONS IN THE COMMIS-
SION’S REPORT DEALING SPECIFICALLY WITH THE
OFFICE OF FEDERAL PROCUREMENT POLICY

Part A—GENERAL ProcurEMENT CONSIDERATIONS (VOL. 1)

RECOMMENDATION 1

Establish by law a central Office of Federal Procurement Policy in
the Executive Office of the President, preferably in the Office of Man-
agement and Budget, with specialized competence to take the leader-
ship in procurement policy and related matters. I'f not organizationally
placed in OMB, the office should be established in a manner to enable
1t to testify before committees of Congress. It should develop and
persistently endeavor to improve ways and means through which
executive agencies can cooperate with and be responsive to Congress.

RECOMMENDATION 2

Enact legislation to eliminate incongistencies in the two primary
procurement statutes by consolidating the two statutes and thus pro-
vide a common statutory basis for procurement policies and procedures
applicable td all executive agencies. Retain in the statutory base those
provisions necessary to establish fundamental procurement policies
and procedures. Provide in the statutory base for an Office of Federal
Procurement Policy in the executive branch to implement basic pro-
curement policies.

| RECOMMENDATION 6

Authorize sole-source procurements in those situations where formal
advertising or other competitive procedures cannot be utilized, subject
to appropriate documentation, and, in such classes of procurements
as determined by the Office of Federal Procurement Policy, subject to
the determination being approved at such level above the head of the
procuring activity as is specified in agency regulations.

RECOMMENDATION 7

Increase the statutory ceiling on procurements for which simplified
procedures are authorized to $10,000, Authorize the Office of Federal
Procurement Policy to review the ceiling at least every three years and
change it where an appropriate formula indicates the costs of labor
and materials have cha-ngaf by 10 percent or more.

RECOMMENDATION 10

Establish a system of Government-wide coordinated, and to the
extent feasible, uniform procurement regulations under the direction

(26}
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of the Office of Federal Procurement Policy, which will have the over-
all responsibility for development, coordination, and control of pro-
curement regulations.

RECOMMENDATION 11

_ Establish criteria and procedures for an effective method of solicit-
ing the viewpoints of interested parties in the development of procure-
ment regulations. : :
RECOMMENDATION 12

Reevaluate the place of procurement in each agency whose program
goals require substantial reliance on procurement. Under the general
oversight of the Office of Federal Procurement Policy, each agency
should insure that the business aspects of procurement and the mul-
tiple national objectives to be incorporated in procurement actions
recelve appropxiate consideration at all levels in the organization.

RECOMMENDATION 15

; ‘Assign to the Office of Federal Procurement Policy responsibility
or: . : ’

(a) Developing and monitoring, in cooperation with the procuring
agencies and the Civil Service Commission, personnel management
programs that will assure a competent work force.

(b) Defining agency responsibilities and establishing standards for
effective work force management and for developing a (GGovernment-
wide personnel improvement program.

(¢) Developing and monitoring a uniform data information system
for procurement personnel.

RECOMMENDATION 30

Develop uniform Government-wide guidelines for determining
equitable profit objectives in negotiated contracts. The Office of Fed-
eral Procurement. Policy should take the lead.in this interagency
activity. The guidelines should emphasize consideration of the total
amount of capital required, risk assumed, complexity of work, and
management performance,

RECOMMENDATION 49

Initiate within the executive branch a review of procurement pro-
grams with guidance from SBA and the Office of Federal Procure-
ment Policy with the objective of making small business participation
in Government procurement more effective and assuring that small
E)us%nesstgs have a full opportunity to compete for Government
contracts.

Part B—AcqQuisitioN oF RESEARCH AND DEVELOPMENT (VOL. 2)

RECOMMENDATION 10

Recognize in cost allowability principles that independent research
and development (IR&D) and bid and proposal (B&P) expenditures
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are in the Nation’s best interests to promote competition (both do-
mestically and internationally), to advance technology, and to foster
economic growth. Establish a policy recognizing TR&D and B&P
efforts as necessary costs of doing business and provide that:

(a) IR&D and B&P should receive uniform treatment, Government-
wide, with exceptions treated by the Office of Federal Procurement
Policy.

(b) Contractor cost centers with 50 -percent or more fixed-price
Government contracts and sales of commerecial products and services
should have -IR&D and B&P accepted as an overhead item without
question as to amount, Reasonableness of costs for other contractors
should be determined by the present DOD formula with individual
ceilings for IR&D and B&P negotiated and trade-offs between the two
accounts permitted.

(¢) Contractor cost centers with more than 50 percent cost-type
contracts should be subject to a relevancy requiremerft of a potential
relationship to the agency function or operation in the opinion of the
head of the agency. No relevancy restriction should be applied to the
other contractors. ,

Part D—AcqQuisrtioN oF COMMERCIAL Probucts (voL. 8)
RECOMMENDATION 4

Assign responsibility for policy regarding the development and
coordination of Federal specifications to the Office of Federal Procure-
ment Policy.

. RECOMMENDATION 6

Provide statutory authority and assign to the Office of Federal
Procurement Policy responsibility for policies to achieve greater econ-
omy in the procurement, storage, and distribution of commercial
products used by Federal agencies. Until statutory authority is pro-
vided and until such responsibility is assigned to the Office of Federal
Procurement Policy, the following actions should be taken:

(a) Establish réasonable standards to permit local using installa-
tions to buy directly from commercial sources if lower total economic
costs to the Government can be achieved. However, decentralization
of items for local purchase should not be permitted to affect adversely
centralized procurement and distribution management required for
purposes such as mobilization planning, military readiness, and prod-
uct quality assurance.

{b) Develop and implement on an orderly basis industrial funding
of activities engaged in interagency supply support of commercial
products and services, to the fullest practical extent, so that (1) deter-
mination and recoupment of the true costs for providing such products
and services will be facilitated, and (2) efficiency in the use of re-
sources will be fostered.

(¢) Evaluate continuously the efficiency, economy, and appro-
priateness of the procurement and distribution systems on a total eco-
nomic cost basis at all Jevels, without prejudice to mobilization reserve
and other national requirements. ’ :
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RECOMMENDATION 8

Authorize primary grantees use of Federal sources of supply and
services when:

. (a) The purpose is to support a specific grant program for which
Federal financing exceeds 60 percent,
. (b) The use is optional on the grantee, the Government source, and
in the case of Federal schedules or other indefinite delivery contracts
on the supplying contractor, and ) ’
(¢) The Government is reimbursed all costs.

RECOMMENDATION 9

Require that grantor agencies establish regulatory procedures for

assuring appropriate use of the products or services and computation
of total costs for Government reimbursement.

RECOMMENDATION 10

Assign responsibility for monitoring implementation of this pro-
gram and its socio-economic effects to the Office of Federal Procure-
ment Policy.

RECOMMENDATION 16

Assign responsibility for 'co.nsistent and equitable implementation
of legislative policy concerning food acquisition to the Office of

gedteral Procurement Policy or to an agency designated by the Presi-
ent.

Parr E—Aocquisition or CONSTRUCTION AND ArcHITECT-ENGINEER
SERVICES (VOL. 3)

RECOMMENDATION 2

Provide policy fg‘qidance, through the Office of Federal Procure-
ment Policy, specifying that on projects with estimated costs in excess
of $500,000 proposals for A-E contracts should include estimates of the
total economic (life-cycle) cost of the project to the Government where
1t appears that realistic estimates are feasible. Exceptions to this
policy should be provided by the agency head or his designee.

RECOMMENDATION 4

Repeal the statutory six-percent limitation on A—E fees Authori
the Office of Federal Procurement Policy to provide appropriate policz}(3

guidelines to insure consistency of action and protection of th -
ernment’s interest. Y p e GOV

Part F—FupERAL GRANT-TYPE ASSISTANCE PROGRAMS (voL. 3)

RECOMMENDATION 2

Urge the Office of Federal Procurement Policy to undertake or
sponsor a study of the feasibility of developing a system of guidance
for Federal assistance programs and periodically inform Congress of
the progress of this study. : ,
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Pagr I—Parents, TeEcanican Dara, axp CopyricaTs (VvOL. 1)

" RECOMMENDATION 10

Undertake, through the Federal Council for Science and Tech-
nology in coordination with the Office of Federal Procurement Policy,
to develop and evaluate the implementation of a statement of Govern-
ment policy on rights in technical data’supplied under Government
contracts. Give specific consideration to the relationships between
prime contractors and subcontractors.

RECOMMENDATION 12

Undertake, through the Federal Council for Science and Tech-
nology, in coordination with the Office of Federal Procurement Policy,
to develop and evaluate the implementation of a statement of Govern-
ment policy on the treatment of data submitted with proposals or
other related communications.

RECOMMENDATION 16

Establish an interagency task force under the lead of the Office of
Federal Procurement Policy to develop and evaluate the implementa-
tion of a statement of Government copyright policy.

O
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Mr. Cmices, from the Committee on Government Operations,
submitted the following

REPORT

[To accompany S. 2510]

The Committee on Government Operations, to which was referred
the bill (8. 2510), to create an Office of Federal Procurement Policy
(OFPP) within the Executive Office of the President, and for other
purposes, having considered the same, reports favorably thereon with
an amendment 1n the nature of a substitute and recommends that the
bill as amended do pass.

The amendment 1s in the nature of a substitute, as follows:

AMENDMENT

A BILL To create an Office of Federal Procurement Policy within the
Executive Office of the President, and for other purpocses

Be it enacted by the Senate and House of RBepreseniatives
of the United States of America in Congress assembled, That
this Act may be cited as the “Office of Federal Procurement
Policy Act of 1973”.

DECLARATION OF POLICY

Skc. 2. It is declared to be the policy of Congress to promote
economy, efficiency, and effectiveness in the procurement of
goods, services, and facilities by and for the executive branch
of the Federal Government by—

(1) establishing policies, procedures, and practices
which will require the Government to acquire goods,
services, and facilities of the requisite quality and within
the time needed at the lowest reasonable cost, utilizing

1)
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competitive procurement methods to the maximum extent
practicable;

(2) improving the quality, efficiency, economy, and
performance of Government procurement organizations
and personnel;

(3) avoiding or eliminating unnecessary overlapping
or duplication of procurement and related activities;

(4) avoiding or eliminating unnecessary or redun-
dant requirements placed on contractor and Federal
procurement officials;

(5) identifying gaps, omissions, or inconsistencies in
procurement laws, regulations, and directives and in
other laws, regulations, and directives, relating to or
affecting procurement;

(6) achieving greater uniformity and simplicity,
whenever appropriate, in procurement procedures;

(7) coordinating procurement policies and programs
of the several departments and agencies;

(8) conforming procurement policies and programs,
whenever appropriate, to other established Government
policies and programs;

(9) minimizing possible disruptive effects of Govern-
ment procurement on particular industries, areas, or oc-
cupations;

(10) improving understanding of Government pro-
curement laws and policies within the Government and
by organizations and individuals doing business with the
Government;

(11) promoting fair dealing and equitable relation-
ships among the parties in Government contracting ; and

(12) otherwise promoting economy, efficiency, and
effectiveness in Government procurement organizations
and operations.

FINDINGS AND PURPOSE

Sec. 3. (a) The Congress finds that economy, efficiency,
and effectiveness in the procurement of property and services
by the executive agencies will be improved by establishing an
agency to exercise responsibility for and direction over pro-
curement policies and regulations.

(b) The purpose of this Act is to establish an Office of
Federal Procurement Policy to provide overall leadership and
direction, through a small, highly qualified and competent
staff, for the development of procurement policies and regu-
%ations for executive agencies in accordance with applicable

aws.
DEFINITIONS

Skc. 4. (a) Asused in this Act— - ;

(1) the term “executive agency” means an executive
department as defined in section 101 of title 5, United
States Code, an independent establishment as defined
by section 104 of title 5, United States Code (except
that it shall not include the General Accounting Office).
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a military department as defined by section 102 of title 5,
United States Code, a wholly owned Government cor-
poration, and, subject to the provisions of subsection (b)
of this section, the District of Columbia
(2) the term “Office” means Office of Federal Pro-
curement Policy;
(3) the term “Administrator” means the Adminis-
trator of the Office of Federal Procurement Policy; and
(4) the term “Federal assistance” means the provision
of money, services, or property to a State, political sub-
division, or person for the purpose of supporting, stim-
ulating, strengthening, subsidizing, or otherwise pro-
moting non-Federal activities benefiting a State, politi-
cal subdivision, third party, or the public generally.
(b) The Council of the District of Columbia, established
by section 401(a) of the District of Columbia Self-Govern-
ment and Governmental Reorganization Act, is authorized,
on or after the date its legislative powers under such Act
become effective, to pass an act making the provisions of this
Act inapplicable to the Government of the District of
Columbia.

"OFFICE OF FEDERAL PROCUREMENT POLICY

Skc. 5. (a) There is established within the Executive Of-
fice of the President an agency to be known as the Office of
Federal Procurement Policy. Functions exercised by the Of-
fice shall be subject to such policies and directives as the Pres-
ident shall deem necessary to effectuate the provisions of
this Act.

(b) There shall be at the head of the Office an Adminis-
trator of the Office of Federal Procurement Policy, who shall
be appointed by the President, by and with the advice and
consent of the Senate.

(¢) There shall be in the Office a Deputy Administrator of
the Office of Federal Procurement Policy who shall be ap-
pointed by the President, by and with the advice and con-
sent of the Senate. The Deputy Administrator shall perform
such functions as the Administrator shall designate and shall
be Acting Administrator during the absence or disability of
the Administrator and, unless the President shall designate
another officer of the Grovernment, in the event of a vacancy
in the Office.

AUTHORITY AND FUNCTIONS

Src. 6. (a) The Administrator shall provide overall guid-
ance and direction of procurement policy, and to the extent
he considers appropriate and with due regard to the program
activities of the executive agencies, shall prescribe policies
and regulations, in accordance with applicable laws and, sub-
ject to section 8(c), which shall be followed by executive
agencies (1) in the procurement of—
gA property, other than real property in being ;

B; services, including research and development;
and
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(lC) construction, alteration, repair, or maintenance of (2) the decisions by executive agencies to procure indi-
oy Drobe i i : vidual property, services, or construction, including the
and (2) in providing for or in connection with procurement : : 1 eations therefor:

of it ified i & A). (B a () ab 1 tont particular specifications thereioxr; . ’
ey ?mg Sirpeu m‘f o () (f j>53 %{n 1( ) above, to the exten (2) the procedures and forms used by executlve agen-
N i T o Ty seral Sssistunce proguams. cies, except to such-extent as may be necessary to msure

(b) Nothing in subsection (a) (2) shall be construed—

(1) to grant the Administrator authority to authorize
procurement or supply support, either directly or indi-
rectly, to any recipient of Federal assistance; or

{2) to authorize any procurement contrary to State
and local laws, in the case of programs to provide as-
sistance to States and political subdivisions.

(¢) The functions of the Administrator shall include—

(1) monitoring and revising as necessary policies and
regulations concerning the role of the Federal Govern-
ment and its reliance on the private sector in providing
goods and services required to meet public needs;

(2) monitoring and revising as necessary policies and
regulations to protect the interests and integrity of the
putlie and private sectors in the procurement of goods
and services;

(3) establishing a system of Government-wide coordi-
nated and, to the extent feasible, uniform procurement
regulations; L

(4) overseeing and promoting programs of the Civil
Service Commission and executive agencies to upgrade
the quality of Federal procurement through improved
programs for personnel recruitment, training, career de-
velopment, and performance evaluation;

(5) sponsoring research in procurement policies, reg-
ulations, procedures, and forms;

(6) guiding and directing the development of a system
for collecting and disseminating Government-wide pro-
curement data to meet the informational needs of the
Congress, the executive branch, and the private sector;

(7!3 establishing criteria and procedures for an effec-
tive and timely method of soliciting the viewpoints of
interested parties in the development of procurement
policies, regulations, procedures, and forms; and

(8) consulting, in developing policies and regulations
to be authorized or prescribed by him, with the executive
agencies affected and, to the extent feasible, requesting
one or more executive agencies (including the Small
Business Administration on small business matters), to
establish interagency committees, or otherwise use agency
representatives or personnel, to solicit the views and the
agreement so far as possible, of agencies affected on sig-
nificant changes in policies and regulations.

(d) The authority of the Administrator under this Act

shall not be construed to impair or interfere with-—

(1) the determination by executive agencies of their
need to procure, or their use of, property, services, or
construction;

effective 1mplementation of policies and regulations au-
thorized or prescribed by the Administrator; or

(4) procurement policies and regulations by or for a
military department when payable from nonappropri-
ated funds: Provided, That the Administrator undertake
a study of such policies and regulations. The results of
the study, together with recommendations for adminis-
tvative or statutory changes, shall be reported to the
Committee on Government Operations of the Senate and
the Committee on Government Operations of the House
of Representatives at the earliest practicable date, but
in no event later than two years after the date of enact-
ment of this Act.

ADMINISTRATIVE POWERS

Sec. 7. (a) The Administrator is authorized, in carrying
out this Act, to— .

(1)_appoint advisory committees composed of private
citizens and officials of Federal, Stafe, and tocal gov—""
ernments, and to pay such members (other than those
regularly employed by the Federal Government) while
attending meetings of such committees or otherwise
serving at the request of the Administrator, compensa-
tion (including travel time) at rates not in excess of the
maximum rate of pay for GS-18 as provided in the Gen-
eral Schedule under section 5332 of title 5, United States
Code, and while such members are so serving away from
their homes or regular places of business, to pay such
members travel expenses and per diem in lieu of subsist-
ence at rates authorized by section 5703 of title 5, United
States Code, for persons in Government service employed
intermittently;

(2) accept voluntary and uncompensated services, not-
withstanding section 665(h) of title 31, United States
Code; :

(3) employ experts and consultants in accordance with
section 8109 of title 5, United States Code, and compen-
sate individuals so employed for each day (including
travel time) at rates not in excess of the maximum rate
of pay for grade GS-18 as provided in section 5332 of
title 5, United States Code, and while such experts and
consultants are so serving away from their hemes or
regular place of business, to pay such employees travel
expenses and per diem in lieu of subsistence at rates
authorized by section 5708 of title 5, United States Code,
for persons in Government service employed intermit-
tently; and

{4) adopt an official seal, which shall be judicially
noticed.

£y 4 4y ey Y
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(b) Upon request of the Administrator, each executive
agency is directed to— )
(1) make its services, personnel, and facilities avail-
able to the greatest practical extent for the performance
of functions under this Act; and
(2) except when prohibited by law, furnish and allow
access to all information and records in its possession
which the Administrator may determine to be necessary
for the performance of the functions of the Office.

(¢) The Office, in connection with the exercise of the
authority granted pursuant to this Act, shall be considered
an independent Federal regulatory agency for the purpose of
Sections 3502 and 3512 of title 44, United. States Code.

RESPONSIVENESS TO CONGRESS

Sec. 8. (a) The Administrator shall keep the Congress and
its duly authorized committees fully and currently informed
of its activities, including consideration of proposed changes
in procurement policies and regulations, and shall submit a
report to Congress annually, and at such other times as may
be necessary for this purpose, with recommendations for
amendment or repeal of existing laws or adoption of new laws
when appropriate.

(b) Neither the Administrator, the Deputy Administrator,
nor employees of the Office may refuse to testify before or
submit information to Congress or any duly authorized com-
mittee thereof.

(e)( 11) The Administrator shall transmit to the Congress
a special message with respect to each major policy or regula-
tion which is prescribed by him under section 6(a). In order
to provide an opportunity for consultation, the Administrator
shall send to the Congress not less than 30 days prior to
transmittal of such proposed major policy or regulation
notice thereof, including a statement of the purpose and sub-
stance of such proposal. Such policy or regulation shall be-
come effective ugon the expiration of the first period of sixty
calendar days of continuous session of the Congress after the
date of its submission, or on such later date as the Office may
prescribe, unless between the date of transmittal and the end
of the sixty-day period, either House passes a resolution stat-
Ing in substance that that House does not favor the policy or
regulation.

(2) For the purpose of pa,ragmgh (1) of this subsection—

(A) continuity of session is broken only by an adjourn-
ment of Congress sine die; and

(B) the days on which either House is not in session
because of an adjournment of more than three days to a
day certain are excluded in the computation of the sixty-
day period.

(8) The provisions of sections 910 through 913 of title 5,
United States Code, shall apply to the procedures applicable
in the consideration of such a resolution.
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EFFECT ON EXISTING LAWS

Ske. 9. Authority under any other law permitting an execu-
tive agency to prescribe policies, regulations, procedures, and
forms for procurement i subject to the authority conferred

in this Act.
EFFECT ON EXISTING REGULATIONS

Sgc. 10. Procurement policies, regulations, procedures, or
forms in effect on the date of enactment of this Act shall con-
tinue in effect, as modified from time to time, until super-
seded by policies, regulations, procedures, or forms promul-
gated by the Administrator.

AUTHORIZATION OF APPROPRIATIONS

Sec. 11. There are authorized to be appropriated to carry
out the provisions of this Act—

(1) not to exceed $4,000,000 for the first fiscal year
after enactment of this Act, of which not to exceed
$150,000 shall be available for the purpose of sponsoring
research in accordance with section 6(c) (5) ; and

(2) such sums as may be necessary for each of the four
fiscal years thereafter subject to the reviews specified in
section 8(a). ) o

Any subsequent legislation to authorize appropriations to
carry out the purposes of this Act shall be referred in the
Senate to the Committee on Government Operations.

DELEGATION

Skc. 12. (a) The Administrator may delegate any author-
ity, function, or power under this Act, other than his basic
authority to provide overall guidance and direction of Fed-
eral procurement policy and to prescribe policies and regula-
tions to carry out that policy, to any other executive agency
with the consent of such agency or at the direction of the
President.

(b) The Administrator may make and authorize such dele-
gations within the Office as he determines to be necessary to
carry out the provisions of this Act.

ANNUAL PAY

Skc. 13. Section 5314 of title 5, United States Code, is
amended by adding at the end thereof the following:
“(60) Administrator of the Office of Federal Procure-
ment Policy.”.
ACCESS TO INFORMATION

Skc. 14. (a) The Administrator and employees of the Office
shall furnish such information as the Comptroller General
may require for the discharge of his responsibilities, and for
this purpose, the Comptroller General or his representatives
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shall have access to all books, documents, papers, and recoras

LNVC

of the Office. ) ‘

(b) The Administrator shall, by regulation, require that
formal meetings for the purpose of promulgating procure-
ment policies and regulations, as designated by him for the
purpese of this subscetion, shall be open to the public, and
that public notice of each such meeting shall be given not
less than ten days prior thereto.

REPEALS AND AMENDMENTS

Skc. 15. (a) Section 201(c) of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 481(c)) is
amended by inserting “subject to regulations prescribed by
the Administrator of the Office of Federal Procurement Pol-
icy,” after the comma following “Administrator”. ]

(b) Secction 602(c) of the Federal Property and Admin-
istrative Services Act of 1949 (40 U.S.C. 474) is amended
in the first sentence thereof by inserting “except as provided
by the Ofiice of Federal Procurement Policy Act, and” imme-
diately after “herewith”.

I. SUMMARY OF THE ACT

In recent years, Federal government procurements of goods, services
and facilities have been nearly $60 billion annually. The purpose of
S.2510 is to provide central executive branch leadership, guidance,
and directipn for the procurement policies and regulations employed
in these acquisitons.

Creation of a central procurement policy office, as proposed in
S. 2510, would fill the void in policy leadership and responsibility
identified by the Commission on Government Procurement in its
report to Congress and confirmed during hearings before this Com-
mittee. This new leadership should effect substantial savings in
Federal expenditures through a consolidation, simplification, and
central direction of procurement policies and regulations that have,
to date, become needlessly complex, diverse, uncoordinated, outdated,
and, as a result, unnecessarily wasteful.

To correct these conditions, S. 2510 authorizes the establishment of
a small office staffed with highly competent. personnel to be known as
the Office of Federal Procurement Policy. The Office will be located
in the Executive Office of the President to:

(1) provide overall executive branch guidance and direction
of Federal procurement policy, and
_ (2) prescribe policies and regulations to be followed by execu-
tive agencies in the procurement of needed goods, services and
facilities.
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In exercising this authority, the Administrator of the Office shall
carry out the ?0110\Ving specific functions:

(1) monitoring and revising policies for reliance on the private
sector; .

(2) monitoring and revising policies to protect the interests
of both the government and private sector;

(3) establishing a government-wide system of uniform pre-
curement regulations;

(4) promoting the improvement of personnel programs for the
procurement work force;

(5) sponsoring research in procurement policies and practices;

(6) developing and disseminating government-wide procure-
ment. data;

(7) establishing criteria and procedures for soliciting the view-
points of all interested parties;

(8) consulting and using the capabilities of concerned execu-
tive agencies in the development of policies and regulations.

The authority of the Administrator is specifically restricted with
respect to:

(1) authorizing procurement by recipients of Federal assist-
ance from Federal supply sources;

(2) becoming involved with individual contract award or
procurement decisions;

(3) prescribing procedures and forms, except when necessary
for effective implementation of policies and regulations author-
ized by the Administrator; and

(4) regulating procurement by the military departments when
financed with nonappropriated funds.

The Office is to be located in the Executive Office of the President to
enhance its effectiveness and stature. To insure responsiveness to the
Congress, S. 2510 includes several important provisions:

(1) both the Administrator and Deputy Administrator of the
Office must be confirmed by the Senate;

(2) no officer or employee of the Office may refuse to testify
before or submit information to the Congress;

(3) the Administrator shall keep the Congress “fully and cur-
rently informed” of activities through annual reports, special re-
ports, and advance notification of proposed major policy changes;

(4) the Congress may reject any proposed major policy or reg-
ulation through a resolution passed by either House ; and

(5) authorization of appropriations is limited to $4 million
for the first year and to such sums as may be necessary for each
of only four years thereafter, at which time the Government Op-
erations Committee in the Senate must review the accomplish-
ments of the Office before authorizing legislation to continue its
operation.
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The bill declares that it is the policy of the Congress to promote
economy, efficiency and effectiveness in the procurement of goods, serv-
ices, and facilities in the executive branch and %rqw_des a set of prin-
ciples to be followed in carrying out this policy. This is the same policy
enacted in Public Law 91-129, which served the Procurement Com-
misgion so well in planning and conducting its study of the procure-
ment process for the Congress. )

In addition, the bill, ﬁlrough the creation of an Office of Federal
Procurement, Policy, would provide a focus for follow-through on the
implementation of the report of the Commission on Government Pro-
curement, with its 149 recommendations. The OFPP is specifically
mentioned in 19 of the Commission recommendations, and would be

directly concerned with many more of them.
II. NEED FOR THE LEGISLATION

Despite the magnitude of the expenditures by the Federal Govern-
ment, f@r needed goods, services and facilities (almost $60 billion an-
nually in recent years), there is no single point in the executive branch
responsible for the policies that govern the procurement process. Nor
is there a focal point to meet the demands for information, guidance
and assistance from such diverse factions as small business firms, other
business interests, Government agencies, or the Congress on matters
involving government-wide procurement policies. Many segments of
Government, operating to a large extent in an uncoordinated manner,
make or strongly influence procurement policy, but there is no strong
central leadership of the segments.
The concerns voiced by the public over the past decade about the
integrity and effectiveness of Jgederal procurement need no elabora-
tion. In recognition of these concerns, the Congress by passage of Pub-
lic Law 91-129 in 1969 initiated the program that led to the introduc-
tion of legislation (S. 2510) to fill the void in procurement policy
leadership and responsibility that exists in the executive branch.
. The extensive hearings preceding enactment of Public Law 91-129
demonstrated beyond doubt that patchwork solutions to such perennial
procurement problems as cost overruns, poor quality, and excessive
paperwork would no longer suffice—that a comprehensive blueprint
for bringing about fundamental reforms in the procurement process
was essential. The Commission on Government Procurement gave Con-
gress the blueprint it sought. The establishment by law of an Office of
Federal Procurement Policy, as called for in the legislation, was char-
acterized by the Chairman of the House Government Operations Com-
mittee as the “centerpiece” of the Procurement Commission plan for
improving the procurement process. The Procurement Commission put
it this way:
We have placed creation of a central policy office first
among our recommendations because of its overall importance
in achieving the improvements we propose in the procure-
ment process.
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The Office is fundamental to orderly, timely implementation of the
plan provided to Congress.

The General Accounting Office, in monitoring the progress of the
executive branch in responding to the 149 Procurement Commission
recommendations, cited the‘long, laborious processing of the recom-
mendations. GAO referred to the executive branch program as a part-
time effort that would take at least several years to complete and rec-
ommended several steps be taken to accelerate the program. In his
testimony in support of S. 2510, the Comptroller General observed that
the evidence amassed by the Commission indicates that an effective
leadership role cannot be credibly satisfied by a low-key revitalization
of the present structure. Accordingly, it is his recommendation that
the OFPP be established by legislation now in order to provide the
executive branch with the necessary mandate, stature, authority and
continuity so essential to basic procurement reform.

Even more revealing of the need for the legislation is the statement
by the Administrator of the General Services Administration during
Senate hearings on the bill that there is no alternative to a legislatively
established OFPP. He concluded that without such an Office, the re-
forms in government procurement advocated by the Procurement Com-
mission would change from maybe 5 to 7 years to maybe 100 years.

The conclusion reached by the Committee after five days of hearings
during which testimony was received from twenty-three witnesses.
is that legislation is essential to the establishment of an office with
sufficient stature and stability to bring about the required improve-
ments in the procurement process. Additionally, legislation is needed
to insure 8 high degree of responsiveness to Congress.

Basically, the legislation prescribes an organizational arrange-
ment to provide the executive branch with a focal point of leadership
and coordination where fundamental procurement policies could be
develog)ed, debated, coordinated and, finally, published and imple-
mented by the some 20 procuring agencies with reasonable consistency
and authority. There are no direct savings associated with its estal.
lishment; however, the potential for savings as a result of the impetus
it would provide to the implementation of basic reforms in the way
procurement is done in Government is unlimited. For example, a one
percent improvement in Federal procurement would yield annual
savings of a half billion dollars, and implementation of only one of
the Commission’s recommendations—increasing the small purchase
dollar ceiling for use of simplified procedures would save approxi-
ma;lii?ly $10((1) lezrnllic})ln annually.

1e need for the legislation is further illustrated by the followi
examples of things the OFPP could do to improve F:gderal procu;if
ment operations:

(1) Arrest the proliferation of laws and diverse i
achieve desirable uniformity. e regulations and
(2) Inmitiate legislation to reform the presently fragmented
and outmoded statutory base for procurement polijr’:y an%n;t the
?ame time consolidate or repeal the many redundant and obsolete
aws.
(3) Bring about government-wide exchange of successful ideas
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and thereby increase efficiency and economy in government op-
erations.

(4) Build public confidence in Federal procurement practices
with a visible improvement program responsive both to the
President and the Congress.

Primarily the needs that have been cited for the legislation cover
benefits to the executive branch and the recipients of its procurement
dollars. Congress, too, has several direct and pressing needs for an
OFPP. Here are five advantages that such an Office would provide for
Congress itself. ‘ ‘

Tt would provide a focal point for procurement matters involving
more than one executive agency where Congress and the public now
have to 2o to a large number of agencies.

Second, it would provide a point of advice to the Congress on Gov-
ernment-wide impact of legislation. It would help preclude the passage
of legislation that is piecemeal, which conflicts with those duplicative
elements of other legislation or national objectives accomplished
through the procurement process.

Third, individual agencies need not be crisis-oriented and reactive
to symptomatic problems encountered by congressional commit-
tees. the GAO and industry. An individual agency sometimes lacks
credibility to resist patchwork soluticns.

Fourth, it would provide a source for procurement data government-
wide, which we do not have today, and which the executive branch
and Congress needs very badly .

Fifth, it would be a point of advice to Congress on the effectiveness
of procurement policies and recommend legislation to update and im-
prove statutes.

This legislation is only the initial effort of the Senate Government
Operations Ad Hoc Subcommittee on Federal Procurement to update
and restructure the procurement precess of the Federal Government
to correct the abnses of the past, and to provide a system tailored to
the demands of the future. It is but the first step, but it is the step that
will set the pace for the future. It is the step that will demonstrate the
determination of Congress to provide the legislative leadership and
mandate necessary to bring about fundamental reforms in Federal
proenrement. It is an action by which Congress can demonstrate to the
public that it is concerned with fiscal responsibility in procurement
and the restoration of public credibility in the ability of the Federal
Government to make procurements in an efficient, effective and eco-
nomical manner.

When Senator Jackson introduced S. 1707 that led to the establish-
ment of the Commission on Government Procurement in 1969, the
Senate initiated a long-range program to correct basic deficiencies in
the procurement process. This legislation is the key to the continua-
tion of the program and the realization of this objective.

III. COST ESTIMATES FOR THE ACT

Tn accordance with section 252(a) of the Legislative Reorganiza-
tion Act of 1970 (Public Law 91-150, 91st Congress) the Committee
provides the following estimate of cost:

For administration of the Act, the cost shall not exceed $4 million
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for the first year of operation for the Office. Further authorization will
be subject to congressional review of operations for each of the follow-
ing 4 years and require complete assessment by the Committee on Gov-
ernment Operations of satisfactory performance by the Office before
budgetary approval for subsequent years.

IV. LEGISLATIVE HISTORY

S. 2510 puts in effect the number one recommendation of the report
submitted to the Congress by the Commission on Government Pro-
curement after a 2L4-year unprecedented review of the Federal pro-
curement process.

The Commission on Government Procurement: * The Commission
on (Government Procurement was created by Public Law 91-129 in
November, 1969 to study and recommend to Congress methods “to pro-
mote the economy, efficiency, and effectiveness” of procurement by the
executive branch of the Federal (Government.

The study was first proposed in 1966, and preliminary hearings were
held by the 89th and 90th Congresses. The bills that led to Public Law
91-129 were introduced in the 91st Congress by Senator Henry M.
Jackson and Representative Chet Holifield. Hearings on these bills in
the spring and summer of 1969 produced testimony from more than
100 witnesses that filled ten volumes,

A commission, with membership from the legislative and executive
branches and from the public, was adopted as the study mechanism.
The statute provided for a bipartisan, 12-member body. The commis-
sioners elected public member Perkins McGuire as Chairman and
Representative Chet Holifield as Vice-Chairman. A staff of about 50
professional members was employed by the Commission to conduct
day-to-day study operations and direct the study effort.

The membership of the Procurement Commission and their employ-
ment while serving on the Commission was as follows:

Perkins McGuire, Chairmap, Con- Congressman Chet Holifield, Vice
sultant and Corporate Director,  Chairman, California.
Washington, D.C. )

Senator Lawton M. Chiles, Jr., Elmer B. Staats, Comptroller Gen-

Florida. eral of the United States,
Washington, D.C.
Senator Edward J. Gurney, Arthur F. Sampson, Acting Ad-
Florida. ministrator, General Services
%%ninistration, Washington,
Congressman Frank Horton, New Frank Sanders, Under Secretary
York. of the Navy, Department of the
Navy, Washington, D.C.

Richard E. Horner, President and James E. Webb, Attorney at L.
Director, E. F.” Johnson Co., Washington, D.C. ey at Law,
P V‘\iaseca, Minn.
aul 'W. Beamer, Senior Vice Peter D. Joers, Special Assistant
President and Director, Valtec = tothe Presidént%f VVeyerhauzgr
Corp., West Boylston, Mass. Corp., Hot Springs, Ark.

1Th
cembelrelg’?g?rt of the Commission on Government Procurement, vol. I, pp. vil—~viil, De.

29-143—74——3
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The collection and analysis of massive amonnts of materials required

help and advice of government, industry, and the academic commu-
nity. In all, the services of almost 500 persons were loaned to the Com-
mission on g full- or part-time basis; some for periods exceeding a
year.
" The Commission and its participants reviewed thousands of pages
of procurement reports, congressional testimony, documents, com-
ments, and opinions; consulted approximately 12,000 persons engaged
in procurement; held more than 2,000 meetings at 1,000 government,
industry, and academic facilities, including 36 public meetings at-
tended by over 1,000 persons in 18 cities; and received responses to
questionnaires from nearly 60,000 individuals and many organizations.
Government agencies, suppliers, and trade and professional associa-
tions all made significant contributions to the program.

Basis of the Commission’s Recommendation: The most frequent
finding of the 13 study groups organized by the Commission to study
designated parts of the procurement process was the need for some
type of central direction and control of basic procurement policy.
Seven groups recomnmended a central institutional arrangement, while
six other groups recommended centralized control of specific functions.
In total, the supporters of centralized leadership in the executive
branch were quite evenly balanced between the public and private
sectors.

The findings of these study groups were corroborated by a special
staff study. This study was initially organized by the Commission to
describe the institutional structure nsed for the formulation of govern-
ment-wide procurement policy. It was later enlarged to consider the
recurring recommendations of the study groups to centralize the for-
mulation of procurement policy. . .

During the special study, more than 100 top-level operating officials
in fourteen government agencies were interviewed and, without ex-
ception, these officials were unanimous in their view that some form of
central institution with a government-wide perspective was needed to
formulate procurement policies. Various reservations were expressed
by these officials regarding the location, authority, functions and rela-
tionship of the institution to the procuring and socio-economic agen-
cies.? These findings have been characterized by the summary state-
ment that, “No one is in charge of the function which involves the ex-
penditure of more than one-fourth of the Federal budget.”

The Need for Central Leadership: There are several unaccepta-
ble conditions underlying the need for central procurement leadership.
First, coordination between executive branch agencies or between Con-
gress, GAO and the executive branch on procurement matters is, at
best, deficient. Second, the void that exists in policy leadership and a
fragmented and outmoded statutory base are the root causes of many
problems that beset the procurement process, Third, the OFPP is con-
sidered a prerequisite to long overdue reform of the procurement proc-
ess. Finally, a central point of leadership could do much to restore
credibility to the procurement process through its ability to evaluate,

2 Commission on Government Procurement. A Special Steff Study of the Roles and
Relationships of Key Agencies in Procuremoent Pol?ﬂv, Control, and Management., Wash-
ington, March 1972.
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correct, and support Government procurement policy in the face of in-
dividual “horror cases.”

Reasons for a central institution cited by agency officials interviewed
g!uxilr:ig dthe aforementioned special staff study of the Commission
included : . C

(1) the need for someone to be in charge of the procurement
function;

) ég) the need for a “court of last resort” to arbitrate agency
differences;

&3) the need for an organization to compare agency praetices

and policies ;
(4) the need to direct, develop and evaluate uniform procure-

ment policies,
These needs were verified during the hearings conducted on 8. 2510..
An Executive branch focal point for procurment policy, responsive

to and working closely with Congress, could have minimized the
occurrence of the following types of problems::

(1) a proliferation of laws with differing provisions:
46 laws redundant to the Armed Services Procurement Act
and the Federal Property and Administrative Services Act.

110 different provisions on use of experts and consultants.
80 separate provisions on access to records. ‘

(2) inconsistent coverage of laws in the areas of renegotiation,
architect and engineering services, independent research and
development, cost sharing, competitive discussions, submission of

cost or pricing data, and others,

The importance of the OFPP to procurement reform js evi i
Congressman Holifield’s evaluation 51&1; 1t is the ‘‘Ce-nterpis;(?;}’d glfmtl)ig
Commls_smn. report-—over two-thirds of the Commission’s 149 recom-
mendations involve actions by a central authority such as the proposed
office, and about one-half also require legislative action by ongress.

Procurement Commission Conclusions Having concluded that “a
central Office of Federal Proeurement Policy is urgently needed,” the
Commission recommended these attributes t}gr the Office: ’

Location. The Commission favored creating the OFPP withi
%1{5; e%ﬂigeboft Mangfemgnti and Budget unéieffg a separate Dtimé?
or, but considered placement. withi i
rector, but conaidlore r}? ment within the Executive Office of
Size. While size was not defined, the Commission ex ‘
. ted th
size of the OFPP to be keg; small through the use ogeghi letag
Ia;%gggzi Ifgnacéggc e_amplo;g ; e expertise and personnel of major
1es and the assi i i
D pecifs pateries an assignment to agencies of leadership
Independence. Separation of policy-making from i |
. » t
concerns and biases was believed to be};ssent-ia]gto obéu;zn(?t?s;?y.l (')lr‘lgé

OFPP would not become involved PAECLIVILY. Lhe
of contracts. In the award or administration

Directive Authority. This characteristic resul g
) : ! . : ted from GSA’s
ineffectiveness in managing the Federal Procurement Regulations.
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To prevent a repeat of the GSA experience, the Commission rec-
ommended that the Office be placed on a plane above the procure-
ment agencies and given directive authority. o

Responsiveness to Congress. The Commission was specific in
stating that the OFPP must be responsive to Congress and, fur-
ther, that the Office would seek ways to improve executive-legis-
lative cooperation.

Bills Introduced, House of Representatives: Legislation to create
an Office of Federal Procurement Policy (HLR. 9059) was introduced
in the House on June 28, 1973 by Congressman Holifield, Vice-Chair-
man of the Procurement Commission and Chairman of the House Com-
mittee on Government Operations, and Congressman Frank Horton,
Ranking Minority Member and also a former commissioner.

H.R. 9059 was the subject of six days of hearings before the House
Legislation and Military Operations Subcommittee, J uly 11, 12, 16,
17, 20, and 30, 1973. The twenty-five witnesses, presenting the views
of executive agencies, the private sector, and the academic community,
provided a valuable record which was used extensively in developing
the Senate legislation and hearings.

Bills Introduced, Senate: Two bills to create an OFPP and one
amendment were referred to the Committee on Government Oper-
ations, Ad Hoc Subcommittee on Federal Procurement.

Bills, amendments, author and date introduced :

S. 2198, Mr. Brock, July 18,1973, ,

Amendment No. 500, Mr. Brock, September 18, 1973,

S. 2510, Mr. Chiles and Mr. Roth, October 1, 1973.

S, 2198 was identical to HL.R. 9059 introduced earlier in the House.
Amendment 500 to S. 2198 was designed to correct one of the prob-
lems (use of Federal sources of supply and support by grantees)
identified during House hearings. ) )

S. 2510 reflects the review of all prior House deliberations, and
additional legislative review by Senate counsel and the General Ac-
counting Office during the initial drafting. Additional changes, which
were included as an amendment in the nature of a substitute bill, were
developed by the Subcommittee and the full Government Operations

Committee.
'V. SECTION—BY-SEOTION ANALYSIS OF THE BILL

Section 1 states the short title—“Office of Federal Procurement
Policy Act of 1973.” e

DrcLARATION 0F Ponicy

Section 2 is a declaration of the policy of Congress to be employed
in the procurement of goods, services, and facilities by and for the
Fedo.rsf government. Principles to be followed in the application of
this policy and the fulfillment of the purpose of this bill are also
provided. They provide a conceptual framework for the conduct of
Federal procurement. ' ’ '
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Finpincs aAxp Purrose

Section 3(a) states the congressional finding that government
procurement will be improved by an organization with responsibility
for and direction over procurement policies and regulations.

Section 3(b) says that the purpose of the bill is to establish a small
office staffed by highly qualified personnel to provide leadership and
direction for the development of procurement policies and regula-
tions “in accordance with applicable laws.” Without specifying the
exact size, the intent is that the Office will be kept small. To do this,
a_carefully selected staff of experienced professionals in the several
disciplines involved in the procurement process would be recruited,
and maximum use made of the policy-making machinery in the execu-
tive branch, consistent with the provisions in Sections 6(c) (8) and
12(a). The phrase “in accordance with applicable laws” is intended
to make it clear that the OFPP policies must be consistent with the
laws that apply to procurement, and the Office cannot override them
(for example, by authorizing cost-plus-a-percentage-of-cost type of
contracting).

: DerixntrioNs

Section 4 defines “executive agency,” “Office,” “Administrator,”
and “Federal assistance.”

The term “ezecutive agency” is used in the operative sections of the
bill. The definition serves to delineate the applicability of the bill and
identify the agencies which would be subject to the policy-making
authority of the OFPP. These include the executive departments, in-
dependent establishments, military departments, and government cor-
porations. . )

In addition, the District of Columbia (which is not an independent
establishment) is included by specific mention. The District of Co-
lumbia has hot been previously subject to the Federal Procurement
Regulations (FPR), although on its own initiative it has adhered
to them frequently. However, the Council of the District of Columbia,
established by the District of Columbia Self-Government and Gov-
ernmental Reorganization Act, may exempt the Government of the
District of Columbia from the Act. This can be done when the Coun-
cil’s legislative powers become effective. = . o
- The judicial and legislative branches, including the General Ac-
counting Oflfice, are not within the definition of executive agency and,
therefore, are not under the authority of the OFPP. Procurement by
these agencies is relatively small, and subjecting them to an agency in
the executive branch could raise a constitutional question under the
“separation of powers” doctrine. ‘ ' B

In view of the explicit declaration of congressional policy in 39

U.8.C. 410 to exempt the Postal Service and Postal Rate Commission
f}"ofq Federal law dealing with public or Federal contracts, these ac-
tivities are also excluded from coverage by the OFPP.
S It 1s not intended that the anthority of the Tennessee Valley Author-
ity (I'VA) granted by Section 602(d) of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 474) be interfered
with by this Act. There was a provision in S. 2510 when it was intro-
duced on October 1, 1973, that would have repealed Section 602(d)
of the FPASA. This was deleted by the committee as an expression of
intent that TVA not be covered by S. 2510.
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The two terms “Office” and “Administrator” refer to the Office of
Faderal Procurement Policy and its administrator.

The term “Federal assistance” refers to what is more comgmniy
known as “grant,” “grant-in-aid” and “cooperative agreement” pro-
arams. The definition was developed from the Procurement Commis-
sion report. This term is used in describing the authority of the Ad-
ministrator.

' Osrice or Feperar Procoremest Pourcy

Section 5 establishes the Office of Federal Procurement Policy in
the Bxecutive Office of the President. It is to be headed by an Adminis-
trator. There shall also be a Deputy Administrator in the OFPP, who
shall serve as Acting Administrator during the absence or disability of
the Administrator until the President designates a person to fill the
vacancy. Both the Administrator and Deputy Administrator are to
be appointed by the President with the advice and consent of the
Senate. The Office is to function subject to the policies and directives
of the President. ' ,

Avrnorrry axp Funerions

Section 6(a) authorizes the Office to provide overall guidance and
direction of procurement pelicy and to prescribe policy and regula-
tions for procurement. These issuances must conform to existing laws,
and major policies would be subject to congressional review. Pro-
curement by both government agencies and recipients of Federal
assistance would be covered. ( o o
. Procurement under this section eovers property, services (including
research and development), and construction, alteration, repair or
maintenance of buildings and other forms of real property, but ex-
cludes real property in being. Accordingly, the acquisition of a fee,
easements, leases, or other interests in existing buildings and land
would not be subject to the palicies and regulations promulgated by
the OFPP. . ; g ) o
~ The Administrator is to prescribe policies and regulations “to the
extent he considers appropriate.” This makes clear the Administrator’s
discretion, in the exercise of his authorié;g, as ta what subjects to cover,
when, and in what detail. Implicit in this duty is the need fo review
agency issuances to the extent necessary to know that agencies
are acting in conformance with the overall policies of the Office.
This could include a selective investigation of complaints of non-
complianes. B
This section also provides that

1 olicies and regulations prescribed by
the Administrator “shall be followed by executive agencies.” Thus,
they will have the same legal force and effect as a statute and any viola-
tion would be subject to judicial challenge and review, Violations
could also be subject to GAQ bid and protests and audit reviews.

The OFPP’s cognizance of procurement policy would extend to the
procurement aspects of regulations issued by the social and economic
agencies such as the Small Business Administration, the Environmen-
tal Protection Agency, and the Department of Labor (Davis-Bacon,
Walsh-Healey, contract safety standards, equal employment oppor-
tunity). The Commission found that existing procedures for coordi-
nating the procurement aspects of such soclo-economic regulations
“range from virtually non-existent to barely satisfactory.”
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Under the general language of this section and the broad discretion
given the Administrator, the bill covers many specific recommenda-
tions of the Commission which are not spelled out in the bill itself—
for example, recommendations involving establishment of government-
wide cost principles and profit guidelines, establishment of policies for
contractor management systems; use of commercial forms; improve-
ment in contracting agency debriefing procedures; and setting of new
standards for annually measuring the use of small business. The intent
is for the OFPP to dea] with the policy aspects of such matters and
leave the operational, administrative, and technical phases to the pro-
curing agencies insofar as they do not conflict with the policy or the
general thrust of the OFPP to bring greater consistency and uniform-
ity into the procurement process.

Section 6(b) places two restrictions on the authority of the Adminis-
trator to prescribe policies for procurement by recipients of Federal
assistance. The Administrator, acting on his own authority, cannot,
contrary to existing policy, authorize procurement by recipients, or
any intermediary recipient of Federal assistance, from the General
Services Administration or other agencies, or by use of Federal Supply
Schedule contracts. The other restrictions exempts States and political
subdivisions, when they are the recipients of Federal assistance, from
the procurement policies and re%ulations of the Office when these poli-
cies and regulations conflict with State and local statutes under which
States and political subdivisions are required toact, . ;

Section 6(¢), without attempting to provide an inclusive definition
of each duty and role for the Office, sets forth eight functions of the
Administrator which indicate the type of organization the bill would
create, : o

Section 6(c)(1). Under this subsection, the OF PP is to monitor and
revise policies for reliance onm the private sector. The bill does not
endorse or assure any particular policy ; however, subcommittee mem-
bers expressed- support of a policy of reliance on the private sector
during hearings on the bill. This has reference to the so-called “in-
house vs. contract” problem which has been 'a continuing concern of
congressional committees for almost 40 years. Although there are some
statutory directives, OMB Cireular A-76 is the primary vehicle for

-establishing and implementing the national policy to rely on private

enterprise for the provision of the Government’s goods and services.
Giving the OFPP the function of monitoring and revising, as neces-
sary, executive directives implementing this national policy will en-
hance its observance and assure more positive implementation.

Section 6(c)(2). This subsection refers to the protection of the inter-
ests and integrity of both parties to a contract. The Administrator
would be expected to take the appropriate action to insure that this
principle is adhered to in the Government’s procurement policies and
regulations.” , ‘ :

Section 6(c)(3). Under this subsection, the Administrator would
establish a system of government-wide coordinated and, to the extent
feasible, uniform procurement regulations. This is a primary objec-
tive of the Office. The Office would bring about greater coordina-
tion and uniformity in procurement policy and regulations, for ex-
ample, by issuing its own government-wide procurement regulations
or directing incorporation of identical provisions in the Federal Pro-
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curement Regulations (FPR) and the Armed Services Procurement
Regulations (ASPR). ) )

Section 6(c)(4). This subsection provides a focal point thoroughly
familiar with the needs and effectiveness of the procurement process
government-wide to oversee and promote programs related to the
qualifications and welfare of the procurement work force. It recog-
nizes that lasting improvements in the procurement process can only
be achieved with personnel programs designed to equip the procure-
ment work force to cope with the increasingly complex demands of
contemporary buying. Past efforts to recruit, train, and develop such
a work force have been uncoordinated and generally inadequate. This
subsection would not alter the personnel responsibilities of the Civil
Service Commission or the executive agencies, but would give the
Office an oversight role to insure that those responsible for the quality
of the procurement work force are effectively carrying out their
responsibilities. ) .

Section 6(c)(5). This subsection gives the Administrator authority
to sponsor research in procurement policies, regulations, proced-
ures and forms. It provides him the wherewithal to avoid the formula-
tion and promulgation of procurement policies and regulations with-
out hard facts achieved through comprehensive research or operating
experience. This provision would foster innovation and creativity
and would permit the orderly development of promising procurement
techniques before committing large sums of money to their use.

Section 6(c)(6). This subsection makes the Administrator respon-
sible for directing the development of a system for collecting and
disseminating government-wide procurement statistics. At present,
it is not practical to determine accurately government-wide what is
procured, how much is expended, or who is making the procurements.
The Administrator is charged with directing the development of a
system to fill this void. o i

Section 6(c)(7). Under this subsection, the Administrator 1s to es-
tablish procedures for public participation in procurement rule-mak-
ing. These would apply to any policy or regulation issued by the Office,
the Federal Procurement Regulations (FPR), Armed Services Pro-
curement Regulation (ASPR), the primary regulations of other agen-
cies, and lower level regulations as determined by the Administrator.
Existing agency practices range from ad hoc solicitations of public
comment to those approaching the fairly well-developed procedures
of the Department of Defense. To provide greater flexibility and
accommodate the special needs of parties with an interest in procure-
ment, the responsibility for developing rule-making procedures is as-
signed to the Administrator, in lieu of simply removing the present
exemption of contracts from the rule-making requirements of the Ad-
ministrative Procedure Aect, 5 U.S.C. 553(a) (2). The emphasis here
is on the timely and effective solicitation of the viewpoints of all in-
terested parties on policies and regulations of general application.

Section 6(c)(8). This subsection provides for consultation by the
Administrator with the affected executive agencies. It also authorizes
him to designate “lead” agencies, establish inter-agency committees,
and otherwise use agency personnel as a means for developing and
coordinating procurement policies and regulations. The staff of pro-
curement experts in the Oflice would place heavy reliance on the pro-
curement agencies themselves for assistance. This would assure an
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awareness of agency mission needs and the practicalities of procure-
ment operations. In recognition of a recommendation of the Procure-
ment Commission and the importance of small business concerns, the
Small Business Administration is specified as the focal point for co-
ordination of small business procurement matters,

Section 6(d) limits the involvement of the QFPP in the details of
agency operations. It specifies that the Administrator’s authority for
procurement policy and regulations is not intended to interfere with
(1) the determination by the procurement agencies of their own re-
quirements or use of specific property, services, or construction; (2)
individual procurement decisions or transactions including the speci-
fications therefor; (3) detailed procedures or forms except where
necessary to insure compliance with policies and regulations. For
the Administrator to ensure effective implementation of policies and
regulations of the OFPP, it is necessary that he have limited author-
ity to prescribe procedures and forms. This authority is expected
to be used sparingly and with judicious concern for the needs of
agencies. Subparagraph (4) places an additional constraint on the
authority of the Office by excluding procurements by nonappropri-
ated fund activities of the military departments, such as post ex-
changes, clubs, and open messes. A similar exception is now found in
the Armed Services Procurement Act (ASPA), 10 U.S.C. 2303. Non-
appropriated funds are moneys used by the military that are not
appropriated by the Congress. They are self-generating and are re-
turned to the activities from which they came or are used in support
of other nonappropriated fund activities. In recognition of the large
sums of money expended by nonappropriated fund activities and past
problems, a study is to be undertaken by the OFPP of policies and
regulations governing procurements paid from nonappropriated
funds. A report, with appropriate recommendations, is to be submitted
to Congress within two years. Industrial fund procurements are in-
cluded under the bill.

ADMINISTRATIVE POWERS

Section 7(a) gives the OFPP customary administrative powers to
appoint advisory committees, accept voluntary and uncompensated
services, employ experts and consultants, and adopt an official seal.

Section 7(b) directs executive agencies to cooperate with the OFPP
in making their resources available and in furnishing information.
This is fundamental to keeping the size of the Office small. It is also
necessary to avoid an “ivory tower” approach to policy making. In
addition, this section furnishes the means for an administrative com-
pliance check by giving the Administrator access to all agency in-
formation and records. The Committee considered giving the Admin-
istrator subpoena power, but decided that he has the authority to gain
all the information necessary to carry out his duties. In the event any
agency refuses to cooperate with the OFPP, the Administrator should

‘report this to the Senate Government Operations Committee. The

Committee will take whatever steps may be necessary.

Section 7(c) exempts the OF PP from the provisions of the Federal
Reporting Services Act in the same manner that section 409 (a), Public
Law 93-153, excludes such independent Federal regulatory agencies
as the Civil Aeronautics Board, Federal Communications Commission,
Federal Trade Commission, and Federal Power Commission. The Gen-

00142 "4 4
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eral Accounting Office rather than the Office of Management and
Budget is responsible for reviewing the plans and forms proposed by
the OFPP for use in conducting or sponsoring the collection of infor-
mation from ten or more persons, other than Federal employees.
Hence, the Office will be subject to the rules issued by the GAO pur-
suant to its authority under 44 U.S.C. 3512. In discussing the desir-
ability of treating the OFPP as an independent Federal regulatory
agency in its collection of information, the Committee gave full con-
sideration to Conference Report No, 93-617, October 31, 1978, as 1t
relates to séction 409 (a) and (b) of Public Law 93-153.

ResponsiveNEss 70 CONGRESS

Section 8(a) requires the OFPP to keep Congress fully and cur-
rently informed and to report to Congress annually or at such other
times as may be appropriate. The annual report should include an
analysis, evaluation and review of the:

(@) activities and accomplishments of the Office; )

(b) performance of the executive agencies in supporting the
objectives of the Act; ) '

(¢) status of the implementation of the Procurement Commis-
sion report; o i )

(d) plans and objectives for the next year; including proposed
changes in major policies and regulations;

(¢) recommendations for legislation; )

7) selected statistical data as collected under Section 6(c) (6)
of the bill;

(g) application of appropriated funds, including the sponsor-
ship of research and development, and an estimate of the resource
requirements for the next year.

This report should be prepared as of the end of the calendar year
and submitted to Congress by the 15th of February.

Section 8(b) expressly provides that the Administrator and Deputy
Administrator and OF PP employees may not refuse to testify before
or submit information to Congress. To make the desires of Congress
abundantly clear, the need for complete responsiveness will be em-
phasized during the confirmation hearings of the Administrator and
Deputy Administrator.

ection 8(c) was included to give Congress full visibility over the
procurement. process and the opportunity to express itself before,
" rather than after, major policies are propounded and implemented.
Tt requires the Administrator to send Congress a special message on
major policy issuances and gives Congress 60 days in which to dis-
approve such issuances through a resolution passed by either House
if it does not favor the policy or regulation. Rules under which Con-
gress will operate with respect to these notifications are also provided.

Thirty days prior to the transmittal of major policies, the Admin-
istrator will send to Congress a notice of such policies. This will pro-
vide a period of informal consultation which should benefit both
the executive and legislative branches.

Congress does not desire to I%Qt involved in the routine and less con-
sequential issuances of the OFPP, but it does want to be a full par-
ticipant in policies which may lead to the expenditure of large sums
of money or may adversely impact the welfare, economy or security
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of our country. Following are brief descriptions of the type policy
or regulatory issuances that should be submitted by special message :

Independent Research and Development (IR&D) and Bid and
Proposal (B&P) Costs. Such revisions to cost principles for these
expenditures as those concerning the negotiation by certain con-
tractors of an advance agreement with the government which
establishes a ceiling for allowability of IR&D and B&P costs for
the following fiscal year.

Equal Opportunity Pre-Award Clearance. Requirement that a
prime or first-tier subeontractor must receive a clearance from the
appropriate compliance agency that the company is in compliance
with equal employment opportunity policies prior to award of any
procurement of $1,000,000 or more.

Patents. Regulations implementing the revised Presidential
Statement of Patent Policy 1ssued in August, 1971.

Methods of Procuremens. Changes in such basic policies as the
requirement that competitive proposals shall be solicited from all
qualified sources of supplies as are deemed necessary by the con-
tracting officer to assure full and free competition consistent with
the types of supplies and services necessary to meet the govern-
ment’s need and to obtain for the government the most advanta-
geous contract—prices, quality, and other factors considered.

Major Systems Aecquisitions. Procurement aspects of the imple-
mentation of such fundamental and far-reaching policies as DOD
Directive 5000.1, Acquisition of Major Defense Systerns.

Socio-Economic Programs. Policy guidance on the use of the
procurement process to foster such programs as the establish-
ment and growth of minor:ity—ownec‘}0 enterprises in support of
%e L/ﬁinority Business Enterprise Program (Executive Order

6253.

Set-Aside Procedures and Clauses—Small Business and Labor
Surplus Areas. New combined set-aside procedure which takes
precedence over all other set-asides. This procedure involves a
total small business set-aside with a portion thereof further re-
stricted for small firms which also qualify as labor surplus area
firms, with the associated restructuring of contract clauses.

Contractor Capital Employed Policy. Revision of the method
for determining pre-negotiation profit objectives under certain
contracts by specifically recognizing contractor operating and
facilities capital to be employed in contract performance. Pre-
scribes the use of a Contract Capital Index.

Issuances such as the following need not be submitted to Congress:

Value Engineering. Authorization of a reward share when a

designated government activity accomplishes maintenance and

overhaul within DOD resources and savings are realized as a re-

sult of using a contractor’s cost reduction proposal. The contrac-

" tor’s reward share is determined as it would be if the maintenance
and overhaul were performed under contract.

Source Limitations. Requirement that precision components for
mechanical time devices and items containing precision compo-
nexllts for mechanical time devices shall be of domestic manufacture
only.
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Progress Payments. Provision that progress payments shall not
be made more often than bi-weekly, and in the case of items and
services purchased directly for the contract, reimbursements are
limited to cash payments made.

Government Property. New definitions, simplified procedures,
standard formats, and automation of data related to contractor
records for government property in possession of contractors.

Construction Contract Prices. Adjustment of contract prices as
a result of a reduction of wages and salaries caused by action of
the Construction Industry Stabilization Committee. This item
refers to the Economic Stabilization Act of 1970 and Executive
Order 11965 which provide for the establishment and maintenance
of economic stabilization programs.

Notification of Changes. Policy and procedural guidance for
obtaining prompt notification by contractors of government con-
duct that could constitute an unauthorized unilateral change in
the terms and conditions of a contract.

Errect on Existing Laws

Section 9 is basic to the intent to make the OFPP the controlling
force for the government-wide mteﬁmtion and issuance of procure-
ment policy. It provides that any other agency authority to prescribe
policy is subject to that of the OF PP. This provision relates only to the
authority of an agency to prescribe policy. Neither it nor the follow-
ing section gives the Office authority to contravene an existing statute.
Outmoded, inconsistent or duplicative statutes having an adverse im-
pact on procurement will be reported to Congress, with recommenda-
tions for amendment or repeal of existing laws or adoption of new
laws.

Errecr on Existine Reeurarions

Section 10 continues all existing policies and regulations until super-
seded by OFPP directives. This recognizes that there will be some lapse
of time before the Administrator is appointed, the Office is staffed and
organized, and the Office begins to function. Existing regulations could
be superseded by any technique which the OFPP considers appropri-
ate—by replacing existing regulations or by expressly terminating or
repealing existing regulations. It is expected that the process would be
incremental over an extended period of time, with the Office progres-

sively developing new regulations to take the place of old ones. The
Armed Services Procurement Regulation and the Federal Procure-
ment Regulations would continue—the difference would be that they
would be consistent. Under the operating concept preseribed for the
OFPP in the bill, the major procuring agencies, and particularly the
Department of Defense, could have an expanded role in setting pro-
curement policy in that the OFPP will employ them to develop pol-
icies and regulations having multi-agency or government-wide
application.

AUTHORIZATION OF APPROPRIATIONS

Section 11 places a limitation on the appropriations to support the
Office during the first yvear after enactment of this legislation; estab-
lishes a sublimitation on funds used for research during that year;
and provides that funds for operations of the Office are authorized to
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be appropriated for only five years. Subsequent proposals for author-
ization of funds to be appropriated are to be referred to the Govern-
ment Operations Committee and will be contingent on a conclusion by
the Government Operations Committee that the Office has and will
continue to promote the economy, efficiency, and effectiveness of Gov-
ernment procurement. Fiscal year funding for the Office will be a
concern of both the Government Operations and the Appropriation
Committees.
Drrzearton

Section 12 authorizes the Administrator to delegate his functions to
personnel in his office or to executive agencies with their consent or
with the approval of the President, provided he does not delegate the
final policy-making decision to other agencies. The Administrator is
ex¥)ected and encouraged to use the executive agencies to develop
policies and regulations, but the final approval authority cannot be
delegated. Subject to this restriction, delegation to other agencies of
technical and detailed aspects of policy development is considered a
necessary option if the Office is to operate with the small staff

envisioned by the Commission.
Axnvan Par

_Section 13 places the salary of the Administrator at Executive Level
111, presently $40,000 a year. No provision is inclnded for the salary
of the Deputy Administrator, but he is expected to be a GS-~18.

Accrss To INFORMATION

Section 14(a) provides for the General Accounting Office to obtain
information from the OFPP and have access to its records,

Section 14(b) vequires the Administrator to open to the public for-
mal, scheduled meetings to promulgate procurement policies and reg-
ulations, specifies that a ten-day notice will be given of such meetings,
and gives him the authority to determine those policies and regula-
tions to which this requivement is applicable. These meetings will give
the public an additional opportunity to express their views on highly
sensitive or significant issuances of the OFPP. This subsection com-
plements the provisions of the bill calling for the timely, effective solic-
itation of the viewpoints of interested parties. In general, it is intended
that the affairs of the Office will be conducted so as to give maximum
practical public visibility to its rule-making activities.

RrepraLs AND AMENDMENTS

Section 15 contains amendments to subordinate the General Services
Administration (GSA) and the Federal Procurement Regulations
(FPR), administered by it, to the policy direction of OFPP. The pur-
pose is to bring (GSA, along with the Department of Defense (DOD),
under the authority of the OFPP.

To accomplish this, Section 15(a) of the bill amends Section 201 (¢
of the Federal Property and Administrative Services Act (FPASA;
(40 U.8.C. 481(c) ), which provides for agencies to exchange used for
new property “under regulations to be prescribed by the (GSA) Ad-
ministrator.” Section 15(a) would adf&3 “subject to regulations pre-
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seribed by the Administrator of the Office of Federal Procurement
Policy.” )

Section 15(b) would amend Section 602(c) of the.FPASA which
provides that the GSA authority “shall not be subject to the pro-
visions of any law inconsistent herewith.” Section 15 (b) adds “except
as provided by the Office of Federal Procurement Policy Act.”

VI. HEARINGS

Five days of public hearings were held by the Ad Hoc Subcom-
mittee on Féderal Procurement, October 81 and November 1,2, 14, and
15, %uléing which the twenty-three witnesses shown in Appendix B
testified.

Statements submitted for the record were received from the follow-
ing organizations:

Automotive Services Industry Association ) .

Committee on Federal Procurement of Architect-Engineer
Services

National Office Products Association

National School Supply and Equipment Association

Smaller Business Association of New England

All of these statements endorsed the concept of the Office of Fed-
eral Procurement Policy as embodied in S. 2510. .

Summary of Testimony: All witnesses, representing public, pri-
vate and academic viewpoints, supported the need for an “OFPP” of
one kind or another to exercise leadership in formulating and coordi-
nating procurement policy. While there were differences as to location,
size and authority, there was agreement that improved leadership or
coordination is needed.

Industrial, professional, employee union, and independent witnesses
all supported legislation as an immediate necessity.

VVhi?e agreeing with the objectives of the legislation, executive agen-
cies said it is either not necessary or should be deferred, except for
Mr. Sampson, Administrator of general Services Administration and
a member of the Commission on Government Procurement, and
Mr. Parker, Associate Administrator for Procurement and Manage-
ment Assistance, Small Business Administration, who said it would
be necessary. With those two exceptions, all other executive agency
spokesmen felt that the objectives of the legislation should be accom-
plished through executive branch action. This is not surprising in
view of the statement by Mr. Zarb (Office of Management and Budget)
that OMB did orchestrate the point of view of the executive agencies
in that these agencies had the benefit of OMB’s testimony. .

The views of all the witnesses on the key issues are summarized in
the table on page 27. '

Realignment of Authority: In May, 1973, the President, by Execu-
tive Order 11717, transferred to GSA authority for a number of func-
tions, including procurement. This order established the General Serv-
ices Administration as the President’s “principal instrument,” under
the policy oversight of OMB for the development of procurement
management systems. This was done despite the fact that GSA itself
is a major procuring agency and does not enjoy the organizational
stature or authority to give policy direction to some agencies, especially
the Department of Defense.
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SUMMARY OF TESTIMONY ON S. 2510

Need Strong

Central Need

Leadership? Legislation? When? Location
General Accounting Office Yes Yes Now EQOP
EXECUTIVE BRANCH:
Office of Management
‘-~ m=nd Budget . Yes Defer Mar.'74 OMB/GSA
Department of Defense Yes Defer Nov.'74 OMB
General Services

Administration Yes Yes Mar.'74 EOP
Department of Health,

Education and Welfare Yes Defer == OMB/GSA
National Aeronautics and .

Space Administration Yes ’ pDefer = OMB/GSA
Atomic Energy Commission Yes Defer ——= OMB/GSA
Department of

Transportation Yes Defer ——= OMB/GSA
Department of Agriculture Yes. . Defer ——= OMB/GSA
Small Business )

Administration Yes Yes -~ ——=
INDUSTRY AND PROFESSIONAL

ASSOCIATIONS:

Aerospace Industries

Association Yes Yes Now EOP
Electronic Industries Yes Yes Now EOP e
National Security

Industrial Association Yes Yes Now EOP
Technical Services

.Industries Yes Yes Now EOP
Professional Services Yes

Pirms Yes Yes Now EOP
Office Machine Dealers Yes Yes Now EOP
Wholesaler-Distributors Yes Yes Now | EOP
Scientifilc Apparatus ﬁ

Manufacturers Yes Yes Now EOP
FEDERAL EMPLOYEE, K UNIONS:

AFGE Yes Yes Now Qutside EOP-
Agent of

NFFE Yes Yes Now congress

INDEPENDENT WITNESSES:

. . Regulatory

American Bar Association Yes Yes Now Agency

John Cibinic (George

Washington University) Yes Yes Now EQOP*

Regulatory

Matthew Perlman Yes Yes Now Agency

*0r an Agent of Congress

The proposed executive branch arrangement for achieving govern-
ment-wide direction of procurement policy is shown in %lgure 1
(p. 28). This figure, which was prepared by the General Accounting
Office, also shows the structure proposed by the Procurement Commis-
sion. As will be noted from the footnote on the figure, S. 2510 would
locate the Office in the Executive Office of the President rather than
specifying OMB as the favored location. Other differences in the Pro-
(:Surgrglfélt Commission and OMB proposals are also applicable to
GENERAL AccOUNTING OFFICE

The Committee felt that key testimony was rendered by the Honor-
able Elmer B. Staats, the Comptroller General of the United States,
because of his experience on the Commission on Government Procure-
ment and GAQO’s government-wide perspective on procurement.
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FIGURE 1 A. A statutory OFPP appears essential, both to obtain

- adequate action on Procurement Commission recommenda-
tions and to build public confidence in the procurement
process.

B. Senate Bill 2510 has incorporated revisions proposed in
House Bill 9059 and meets the Commission’s objectives.

C. The strong leadership role to which OMB 1s committed
should be encouraged and would be greatly enhanced by Sen-

COMPARISOR OF MANAGEMENT STRUCTURES PROPOSED BY COUNISSION AND OKB FOR
EXECUTIVE BRARCH LEADERSHIP/CORDINATION OF PROCUREMENT FOLICY

LOMMISSION PROPCSAL. ONB PROPOIAL

THE PRESIDENT

THE PRESIDENT

E OFFICE OF THE PRESIDENT .
WIMMM%W%%;%%& 3 gﬂ;mmﬁlﬂ ate bill 2510,
| | N saceron: FeDtkay PROCURENENT | Mr. Staats also pointed up a central fact that was becoming increas-
- _ s ino VN
N { § e X ingly apparent to the Committee:
SITION, DIRECTO 5 . . .
e [ N e ; Witnesses outside the executive branch generally feel that
el S e further delay is not warranted and that the executive branch
! N . . - -
; ongrister | e ST ecron will not, in fact, act unless a congressional manadate is
Autuom’ré Gtor oktennid pI’OVId&d.
I S N
: Nox-GovernMENT WITNESSES

IHTERAGENCY FROCUREMERY
FOLITY ADYISDRY CROUS
} \ GSA :

ADMINISTRATOR

John Cibinie, Jr., an expert in contract law and Director of the
Government Contracts Program, National Law Center, at the George
Washington University, called for the immediate enactment of 8. 2510.
Dr, Cibinie chastised the Congress for having taken a “wait and see’
attitude for so long, as follows:

|
DEPUTY

ASSOTIATE

PIRECTOR
GFFICE OF
PROCUREMENT MAMAGEMENT

As T sat here this morning, listening to the testimony that
has gone before and immediately preceding as well, the feel-
ing I had is that we are supposed to wait and wait and wait.
The purpose of my statement is to indicate that I think we
have waited too long already,

Lsid mpencies assist in deceloping pohey and segulations

FEDERAL AGENCY

FEDERAL AGENCY FEUENAL AGERCY

DIFFERENCES (M TWO PROPOSALS

STATURE:

It was in 1966 that the Congress in a House report, first rec-
ommended to the executive branch that it do what this bill is
now suggesting be done, I mean, ordering to be done. And I
haven’t seen any action yet taken by the execufive branch to

Commaning proposes higher tank,  Proposed OME ek sf CONTINDITY:  Commission oposes. statutory mesdate. OME proposs
Uepsty sssistant Directos may e fas low {o otincl goison Subyeet 1o changing priorisies, eophusie. Two sssistant
with engenence sad prestigs to guide Goverament wi directens have bioken caminsity, oue degaried. the rdi:
policy, GHH ias sul been able fo rCIuit such » person. Toed 1o the HrenidéAl’s Se¥ gy rograr

respond to those recommendations back in 1966 to establish a
Presidential group to centralize policy-making or to estab-
lish an Office of Federal Procurement Policy as recommended
by the U.8. Commission on Government Procurement. Every-
thing that I have seen and heard after the Procurement Com-
mission’s report has been issued appears to me to be more of
what T like to term “the regulatory reaction syndrome.” It
goes something like, do something when somebody points a
ﬁnger at you and then when they start pointing the finger at
somebody else then you don’t have to do anything more.

I just don’t see any reason why Congress should wait and
be put off any longer. )

The subject of Federal government contracts is so complex
and so important that an independent, centralized, on-going
policy group with authority to require procurement agency
adherence to its promulgations is absolutely necessary.

Commisaion Propoees this aa padt of the
segislotive manduie. OMB believes thet sufficient
sesponsiveress can be provided withous masdete.

AUTHORITYS  Commission focuscs in ane sres hut peonotes RES!
RESPONSIBILITY:  sanugement thiough ead sgeacy coscepr. OMB piaposal  TO THE CONGRESS:
dilfymes wuthoniy/tesponsinitity wilbius siatatory Supposty
resubting policy guidence mey not be binding on aRercies
opeating andss the Atmed Servives Procutenent Act

* Lepsiation ved By the Ad Hoe Subtommitiee an Federai Peovusment (8. 2810}
Tocates the OFPP in the Executive Difice of ihe Preaident sad henda it with an
admipistrator (o be sppointod by the Permident with advice and consest of U Sevwte

Source: General Accounting Office Report to the Committee on Government Operations,
House of Representatives, on the Progress of Executive Branch Action on Recommenda-
tons of the Commission on Government Procurement, January 31, 1974,

Mr. Staats strongly supported S. 2510 and stated :

The Administration acknowledges that legislation may
eventually be needed to clarify the authority to issue regula-
tions binding on all agencies but feels this should be deferred
(at least until next March) while revitalization steps pro-
ceed—including the building of an OMB staff and further
review of the Commission’s 149 recommendations . . .

Tt is our position, Mr. Chairman, that a clear congressional
mandate, with the stature and continuity which this would
confer, is essential. :

Later, Mr. Staats gave what he thought to be the “three vital con-
clusions” for congressional consideration in these words:

Professor Cibinie also recommended that the Committee consider
establishing the Office of Federal Procurement Policy as an independ-
ent agent of Congress if it becornes an “unwanted stepehild” in the
Executive Office of the President.
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George M. Coburn, Secretary of the Public Contract Law Section
of the American Bar Association (ABA), stated that the Eolicy—
making body of the ABA endorsed S. 2510 in principle. Mr. Coburn
called for legislation immediately, stating that:

. .. we cannot agree that action by the President or OMB
without enabling legislation, can overcome the problems of
the procurement regulations so well identified by the report
of the Procurement Commission.

Matthew Perlman, a Washington attorney and Charles O’Connor
111, the legal counsel for the Scientific A pporatus Manufacturers As-
sociation both offered suggestions regarding legal terminology in the
bill. However, both agreed to the need to legislatively establish an
Office of Federal Procurement Policy. Mr. Perlman recommended that
the Committee give thought to creating the Office of Federal Procure-
ment Policy in a like manner to the Federal Power Commission or the
Federal Communications Commission in an effort to make the Office
as non-political and professional as possible.

Michael Forscey, Legislative Council of the National Federation of
Federal FEmployees, raised questions about the present executive
branch plan, stating: : ‘

Presently, two Federal agencies have primary responsi-
bility for procurement matters—the Office of Management
and Budget and the General Services Administration. For
different reasons each is uniquely unsuited to perform the
functions envisioned by the Procurement Commission.

We believe the Congress has no intention of permitting
the continuation of the status quo in the procurement field by
permitting OMB to revitalize the program. But you must ask
vourself if establishing a procurement office in the executive
branch merely changes the form but not the substance.

Clyde M. Webber, President of the Americon Federation of Govern-
ment Employees, likewise raised the question of where to place the
OFPP. Mr. Webber’s views, presented by Stephen Koczak, pinpointed
past disagreement with OM% and GSA, particularly in the area of
contracting out of support services. In his opinion, only an office out-
side the Excecutive Office of the President could operate in an impartial
and objective manner. . . L 0 .

Industrial ossociations which offered testimony on the creation of
an Office of Federal Procurement Policy all agreed with the objec-
tives of the legislation. V. J. Adduci, President of the Electronic
Industries Association, stated: L ~

“For many yeais we have been concerned with the prob-
lems affecting Federal procurement. Almost four years ago
we testified in support of the bill which established the Com-
mission on Government Procurement, and we supported its
efforts by nominating personnel from our industries to serve

“on the study groups. o ,

One of the most important recommendations of the Com-

mission—integral to many of its other recommendations—is
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that ealling for the establishment of an Office of Federal Pro-
curement Policy. Many of the difficulties involved in govern-
ment procurement were attributed to both a lack of leader-
ship and to the lack of.a central point of authority on basic
procurement policy. The Commission unanimously recom-
mended that such an office be established.

Other industry leaders and association representatives reiterated
Mr., Adduci’s position of support. An expression of the need for an
executive branch focal point for government procurement was found
in the testimony of each industrial representative,

The President of Aerospace Industries Association of America, Inc.,
I arl Harr, Jr. repeated his commitment to procurement reform in the
government when he stated :

As 1 testified four years ago, the extensive complexities of
the vast buyer-seller interface emphasize the need for con-
stant reevaluation, in depth, of the basic principles which
govern the government/industry relationship and the most
careful application of these principles to specific matters. In
short, the aerospace industry believed in 1969 that this mat-
ter alone was ample justification for the establishment of the
Commission. Now, more than ever, we feel that the procure-
ment system warrants specialized attention, both in the Con-
gress and in the executive branch.

Vice-Admiral F. M. Lyle {retived), President of the National Se-
curity Industrial Association, called the establishment of the Ofiice of
Federal Procurement Policy as outlined in S. 2510 “a desirable im-
provement in the government procurement process.” - - ‘

Admiral Lyle also suggested that, as a matter of guiding principle,
the Office should strive to achicve and maintain a proper balanee be-
tween the-special needs of public accountability (public officials
spending public money) and the advantageouns forces of the free en-
terprise system and the commercial market place. Admiral Lyle
concluded : ‘ ‘ ‘ ~ A

The Office should be appropriately linked with action to re-
vise the basic procurement statutes along the lines recom-
mended by the Commission on Government Procurement.

William C. McCamant, Executive Viee President of the National
Association of T¥ holesale-Distributors, stated: -+ o

Because wholesale distribution serves as a major channel
for the procurement of goods and commoditieS‘%or‘Federal '
agencies, our association has been long eoncerned with gov--
ernment procurament policies and practices.

Mr. McCamant urged Congress to establish an Office of Federal
Procurement Policy and to establish the concept of “lowest economic
cost” in all procurement decisions. - ‘ S ‘

John F. Magnotti, Jr., the Seeretary-Treasurer of the National
Council of Professional Services Firms, stated during his testimony:
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The Office of Federal Procurement Policy would be estab-
lished within the Executive Office and thus be independent
of any agency with operating and procuring responsibilities.
This is essential if the Office 1s to function effectively. By es-
tablishing the Office of Federal Procurement Policy within
the Exccutive Office, above the plane of operating agencies,
S. 2510 enhances its capability to develop a meaningful and
effective policy of reliance upon the-private sector.

Edward Leeson, Ewxecutive Director, National Council of Tech-
nical Services Industries, declared:

Our council solidly supports enactment of this bill. Mr.
Chairman, and members of the Committee, as we see the situa-
tion today, there is unanimity of opinion by industry, the
Comptroller General of the United gtates and the Commis-
sion on Government Procurement that a need exists for im-
provement in this important area of Federal procurement
policy.

N. David Palmeter, the Washington counsel for the National
Office Machkine Dealers Association. cited the fact that the Govern-
ment is:

. .. a major customer for NOMDA members. We are there-
fore vitally interested in the procurement process ... Accord-
ingly, we strongly endorse the creation of an Office of Federal
Procurement Policy . . . as set forth in S. 2510.

Mr. Palmeter also recorded a “strong %I&eference” for the creation
of an independent Office outside GSA or OMB.

Exzcurive Braxcr PosrrionNs

Office of Management and Budget: During House hearings in
July, Mr. Dudley C. Mecum, Assistant Director of OMB, who was re-
sponsible for OMB’s procurement efforts, requested a delay in legisla-
tion to give the executive branch an opportunity to implement its plan.
He said this would be done by the end of August. Shortly thereafter,
Mr. Mecum left OMB, and his duties were incorporated under another
Assistant Director, Mr. Frank Zarb. ’

.~ During Senate hearings on October 31, Mr. Zarb appealed for a
delay in legislation until Maich, 1974 so that the executive branch
could implement its plans which remained unfulfilled. Since that time,
My, Zarb has been reassigned. : o

The Chairman of the Procurement Subcommittee summarized the

situation in questioning the OMB witness: :

Senator Crires. In testimony of OMB before the House in
July, the statement was made that the executive branch con-
cept of the Office of Federal Procurement Policy would be
fully implemented by the end of August. Your request at
that time was that you be given some time to prove out your
approach before legislation is considered. :
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It is now almost November. How much still remains to be
implemented in your plan?

Mr. Zagre. Mr. Chairman, there has been some delay, par-
ticularly in the area of recruiting our top team, not because
of & lack of activity on our part, but because of the rigorous
process which we are following to attempt to find the most
appropriate people to do the job.

In short, what I am saying is, our commitment is there;
our allocation of resources is there. We are moving forward
in interviewing the appropriate people and developing the
appropriate policy statements of the people who will be work-
ing primarily in my office. W have not let that delay the on-
going work of reviewing the Commission’s recommendations.
GSA has continued along its road and made significant
strides in that area.

Senator Cuizes. I do not quite get from that an answer.
First you said it would be fully implemented by August,
I still do not have a date.

Mr. Zare. Mr. Chairman, it is our objective to have our
top man on board by the end of November. I hesitate in giv-
ing a specific date because much depends on the final selec-
tion of a candidate and his acceptance and the time it might
take him to separate from whatever responsibility he has. We
are close to several candidates and that is clearly the spark-
plug for our on-going program at OMB.

Senator Crrres. You are still a long way from your pre-
diction that you would have the program fully implemented
by August? ,

Mr. Zare. We are a long way from that goal.

At the end of January, 1974,

The Procurement Council had not been established ;

The Deputy Assistant Director for Procurement Policy had not
been appointed; -

Mr. Zarb had been assigned to another position in OMB; and

In the absence of a congressional mandate, other national prob-
lems and priorities prevent any full time attention to this
matter in OMB.

Aside from the repeated delays in implementing the executive
branch plan, the plan itself will not meet the need for effective cen-
tralized direction for procurement policy. The above sequence of prom-
ises, unfulfilled commitments, and displaced personnel that has
occeurred verify the need for a firm statutory base if the Office is to
enjoy the stature and continuity necessary to provide government-
wide leadership. The General Accounting Office concluded this point
in the following extract from their September, 1973 quarterly report
to Congressman Holifield on executive branch implementation of Com-
mission recommendations
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We understand that implementation has been delayed
because:

There have been difficulties in clearly establishing re-
sponsibilities for parts of the management structure.
OMB staffing of its part of the management structure
has been -deferred pending internal budget approval.

It is considered premature to establish the Procurement
Council before the new OMB Deputy Assistant Direc-
tor for Procurement Policy is available to help oversee
its formulation.

Continued delay in establishing this management struc-
ture and the lack of assurance that this approach can achieve
the objectives sought by the Procurement Commission con-
firms the opinion we and others expressed during your Com-
mittee’s hearings in July that a statutory mandate 1s required
at the earliest practical time.
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HEW, Assistant Secretary Robert H. Marik declared that the depart-
ment had already begun to implement the Commission’s recommenda-
tions, to some extent, within the department.

Witnesses representing the Atomic Energy Commission, National
Aeronautics and Space Administration, Department of Transporta-
tion and Department of Agriculture echoed OMB’s basic position
that, although a government-wide procurement policy is highly de-
sirable and sorely needed, legislation should be deferred until the Ad-
ministration has had an opportunity to fully implement its own plans
pursuant to Executive Order 11717.

Mr. Marshall J. Parker, Associate Administrator for the Small
Business Administration, cited the problems that small businessmen
usually have in procurements involving different agencies. He said
that a government-wide system, under the direction of a central au-
thority, would be of great benefit to small businessmen.

In response to questions by Senator Huddleston, Mr. Parker agreed
with the need for an Office of Procurement Policy and stated that
legislation would be needed to give the Office a proper base.

We therefore strongly recommend that congressional ac-
tion be taken at an early date authorizing and directing the
President to establish an Office of Federal Procurement
Policy either in the Office of Management and Budget or
elsewhere within the Executive Office of the President.

During questioning of Mr. Zarb on the proposed OMB/GSA orga-
nization plan, as displayed in Figure 1 of this report, Senator Nunn
concluded that the arrangement has very little application to any
kind of set up that would really centralize procurement. He pointed
out that OMB had only ratified the status quo.

The GAO, in its aforementioned September, 1973 report, made the
same point in this way:

. a hybrid office located partly in GSA, OMB, and pro-
curement policy groups represents the situation which has
generally existed for years and the arrangement under which
the present-day confusion exists. It provides several layers
of approval for policy guidance and fragments the responsi-
bility of a newly emerging organization in need of clear-cut
and manifest authority. '

Testifying for the Department of Defense, Assistant Secretary A. L.
Mendolia, asserted that department-wide regulations from DOD
would possibly serve as a model for government-wide adoption and
that DOD is very much in favor of increased cooperation and coordi-
nation on a government-wide basis to improve the procurement process.
Calling for a year to see if an interagency council could successfully
deal with the Commission on Government Procurement reco-
mendations, Mendolia said that the establishment of an Office of Fed-
eral Procurement Policy should be undertaken only if the executive
branch fails to deal with the matter adequately.

The position of the Department of Health, Education, and Welfare
was essentially that the General Services Administration (GSA) is
already effectively coordinating proposed executive branch positions
on the issues raised by the Procurement Commission. Testifying for

Senator HupprestoN. I know in my State, Kentucky, we
frequently, under the auspices of the State government, con-
duct seminars to try to give small businesses and other busi-
nesses too the necessary information on how to compete for
or bid for or seek government contracts.

Do you think this situation would be alleviated if we had
a central department that could feed out to them the proce-
dures for the entire government at one time?

Mr. ParxEr. Yes,sir,1do . . . wetry to do the same thing
nationwide with small businesses, introducing them to govern-
ment procurement and to competitive bidding procedures and
telling them how to do it. And we have, if you will pardon
the expression, a heck of a time trying to educate them on all
of the different myriads of regulations that the different agen-
cies have.

Senator Hupbrestox. And you feel the government would
benefit by being able to purchase, at least with no additional
cost, those services and goods if the procedures were simpler
so that more businessmen could actively seek business with
the government ¢

Mr. Parker. Certainly there would not be or should not be
any additional costs, and it would certainly tend toward lower
costs because more competition would be developed because
more would be encouraged.

A lot of gmall businesses today, and perhaps some of the
larger ones, are turned away by the complexity of the poli-
cies of the procurement regulations.

_ Senator Hupprestox. I understand that the administra-
tion wants to upgrade GSA’s responsibility in this field. What
is your judgment? What impact would that have?

. Mr. Pargrr. We would welcome any improvement in the
situation toward obtaining a centralized source of policy and
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direction and leadership. We think that it could do nothing
but help. ‘

Senator HuopresToN. So you feel that a separate agency or
separate office would be more effective?

Mr. Parker. Yes, sir, we do. Quite personally, we favor
that it be by statute.

Administrator of General Services Administration and former mem-
ber of the Procurement Commission, the Honorable Arthur Samp-
son, also departed from the OMB position to call for legislation to
deal with procurement problems and to create an Office of Federal
Procurement Policy.

Mr. Sameson. Mr, Chairman, I submit my prepared state-
ment for the record, but T would like to state strongly that I
am for an Office of Federal Procurement Policy. It has to
have directive authority.

Senator Currs. Mr. Sampson, we are aware of your back-
ground as a Commissioner on the Commission on Govern-
ment Procurement. Do you feel that legislation might be
needed to implement the objectives of the Commission
Report?

Mr. SamresoN. Yes, Mr. Chairman. I see nothing incon-
sistent about going on with what you have here (8. 2510). By
the time the legislation is finished, the executive branch will
have had time to form its position.

Senator Crires. What we are talking about then is early
spring ¢ ‘

Mr. Saypsox. Yes.

Conclusion: Overall, the hearings left a convincing record of sup-
port for the legislation and its immediate enactment, The Ranking
Minority Member, Senator Roth, concluded : :

I feel that the witnesses made a very strong case, frankly,
for the need for legislaton. When I first came in, I had a
question in my own mind whether it was essential, but I will
say at this juncture I feel very strongly that we ought to
move ahead.

Changes suggested by each witness received specific consideration
during Subcommittee markup. Most of these are discussed in the next
section of this report.

VII. DISCUSSION OF KEY ISSUES

The principal issues which surfaced during the hearings and the
Committee deliberations concerning this legislation to establish an
Office of Federal Procurement Policy are outlined in the chart of
witnesses in the Hearings section or are discussed in this part of the
report. The positions of the witnesses with repect to the need for
an OFPP, whether it should be established by legislation, and if by
legislation, when it should be enacted have been discussed. Issues to
be covered here are:
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Location

Authority

Size

Responsiveness to Congress
Procurement by Grantees

It should be noted that the first four issues address the major at-
tributes the Procurement Commission said the Office should possess.
These are:

(1) Be independent of any agency having procurement respon-
sibility.

(2) Operate on a plane above the procurement agencics and
have directive rather than merely advisory authority.

(3) Consist of a small, highly competent cadre of seasoned
procurement experts.

(4) Be responsive to Congress.

Location: S. 2510 locates the Office in the Executive Office of the
President (EOP), which includes the Office of Management and
Budget (OMB). The Procurement Commission preferrea placement
in the Office of Management and Budget, but thought the President
should have the latitude to place the OFPP anywhere in his Executive
Office. Other locations recommended by witnesses included an inde-
pendent regulatory board or commission or an office in the legislative
branch like the Cost Accounting Standards Board. .

Placement of the OFPP in the Executive Office of the President is
consistent with three of the aforementioned attributes that it be:

(1) Independent of any agency with procurement responsi-
bility.

(2) Ona plane above procurement agencies.

(3) Small in size.

The fourth attribute—Responsiveness to Congress—will be discussed
in detail later in this part.

The Committee recognized that placement in the EOP should make
the Office effective in dealing with executive branch procurement ac-
tivities, the General Accounting Office, Congress, and the public. Ad-
ditionally, placement in the EOP would give the Office a government-
wide perspective and place it in a position to consider procurement
policy in an objective manner.

Should the President locate the OFPP in OMB, it is imperative that
the Administrator be at the Deputy Director level with no other re-
sponsibilities, This is necessary to ensure the identity, level of au-
thority, and continuity of effort necessary for effective leadership of
the procurement function. S, 2510 specifies that the Administrator will
be at the Executive Level I11, presently $40,000 a year. Recent ex-
perience of OMB in assigning leadership for procurement at a level
lower than Deputy Director to an official with other duties verifies the
need for placement as set forth here—two officials assigned the pro-
curement responsibility in OMB have left this position in the past few
months. Both of these officials experienced difficulty in recruniting a
full-time nationally known procurement expert at the contemplated
Deputy Assistant Director level.
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Representatives of the Federal employee unions and the Bar asso-
ciatiolils expressed the fear that the OFPP could not function In zig
objective manner if located within the EOP. They said that it shoul
be placed in as professional and non-political setting as possible. Their
suggestions were to establish it as a regulatory commission with 3-5
members or as an independent agent of Congress. The Committee rec-
ognized the merits of these arguments but did not adopt these sugges-
tions because they are not compatible with the testimony of most
witnesses or the Procurement Commission recommendation. There
was a real concern in the Committee that setting the Office up as a com-
mission would lead to yet another large bureacracy. ]

The Committee will follow closely the actions of the executive
branch to create the kind of organization defined by legislation and
described in this report. The annual reports and the comprehensive
review precedent to appropriating funds at the end of five years pro-
vide a mechanism for this oversight. )

Authority: Directive authority is fundamental to the leadership
role assigned to the OFPP. This authority is provided in several
ways. First and foremost, S. 2510 sets forth a clear congressional
mandate that the OFPP is the President’s agent to bring about long
overdue and fundamental improvements in the procurement process.
The bill gives the Office the stature and authority necessary to carry
out its mandate. ) )

Second, placement of the Office in the Executive Office of the Presi-
dent in a position between the President and the procuring agencies
gives it the stature and “clout” exercised by the executive. Unlike
many EOP offices, the OFPP would be bolstered by a firm statutory
base.

Third, the bill defines in considerable detail specific authorities and
functions of the OFPP and their limitations.

Following are the more significant questions and concerns regard-
ing the authority and functions of the OFPP which surfaced dur-
ing the hearings and the Committee deliberations:

(@) Perhaps the most often expressed concern of witnesses was
that the extension of the authority of the Administrator to re-
cipients of Federal assistance would permit the Administrator to
reverse current policy and authorize executive agencies to provide
procurement and supply support to Federal grantees. Such was
never intended. In response to these concerns, a prohibition was
added to make the intent of the Committee clear in section
6(b) (1).

(%) Another subject of great interest and concern to the wit-
nesses was the national policy to rely on private enterprise to
satisfy the needs of government for goods and services. In con-
formance with the general rule followed in drafting this bill that
it would be “organizationally” oriented, the Committee informed
these witnesses that the Procurement Commission’s recommenda-
tions on this subject would be considered in full at an early date.
The bill says ony that the OFPP will monitor and revise as neces-
jfr this policy. The policy itself is set forth in OMB Circular

~76.

(¢) A basic thrust of this legislation is to enable business to
be more efficient in supplying government. The cost of govern-
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ment procurement is increased by unnecessary regulations and
too much paperwork. Unfortunately the tendency is to add a new
regulation every time someone complains about a bad contract.
The Committee had two thoughts in mind—first, confine regula-
tions to those that are going to promote efficient purchases and,
second, simplify unduly complex regulations so that government
and industry are not unnecessarily burdened. The Committee ex-
pects the OF PP to review selected old procedures of the agencies—
adopt the good and discard the bad. One of the most valuable
things the Office can do is to examine the costs of the various
agencies in awarding contracts. Studies of agency procurement
systems the OFPP may conduct relative to this point should be
for the purpose of determining the effectiveness of basic procure-
ment policies for which the Office is responsible and not for evalu-
ating agency operations and procedures. Some things that would
reduce costs government-wide are covered in a recent report of the
General Accounting Office (B-168450) entitled “Ways For The
Department of Defense To Reduce Its Administrative Cost of
Awarding Negotiated Contracts.”

(d) The industry witnesses were universal in calling for early
solicitation of their viewpoints in the formulation of policies and
regulations. They generally did not feel that they had an oppor-
tunity to participate early enough in the process to be effective.
The Committee’s sympathy with these concerns is reflected by the
inclusion of the word “timely” in describing this function in the
bill. The manner in which this solicitation will be accomplished
is to be developed in the course of implementation of a specifically
related Procurement Commission recommendation.

(¢) Working in close coordination with the Small Business Ad-
ministration (SBA), the Office should be of great assistance in
achieving the desires of Congress with respect to the small busi-
ness community. This cooperative effort should be especially pro-
ductive in implementing the Commission recommendations re-
lated to small business. Heretofore, there has not been a focal
point in the executive branch with whom the SBA or small busi-
ness representatives could deal on procurement policies having a
multi-agency application. While the Committee believes that the
OFPP should be open, accessible and informative in all of its rela-
tions with the private sector, this is particularly important where
small business is concerned. One way in which the OFPP might
improve its accessibility is through periodic regional meetings
with business. Most small business firms simply cannot afford to
come to Washington, but they are entitled to be heard. There is
little question that government activities in the field would be
equally receptive to regional meetings with the OFPP.

() Some concern was expressed by one of the witnesses that
the Administrator is required to consult only with the executive
agencies affected and not with industry. In amending the legisla-
tion, the functions of the Office were revised to make it clear that
there is no such intent. Section 6(c) (7) speaks to timely solicita-
tion of viewpoints of interested parties, and Section 6(c) (8)
deals with both consultation with affected executive agencies and
solicitation of their views in developing policies and regulations.
These are considered parallel sections, providing for inclusion of
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both the government and private sectors in the rule-making
process. ) . ) o

(g) The suggestion was made to the Committee that the OFPI
shouid be involved in the drafting of specifications employed in
procurements. One witness proposed that the Office should be
given authority to regulate the extent to which devciopment of
procurement specifications should be subjected to review by in-
terested purties. Although the Oflice would have no authority
to impair or interfere with respect to the drafting or approval
of particular specifications by the agencies insofar as their techni-
cal content is concerned, the OFPP will be interested in the im-
pact of specifications on the overall procurement process, and will
make suggestions for their improvements.

Size: Estimates of the proper size of the Office ranged from cne
to several hundred. The Procurement Commission said only that it
should “consist of a small, highly competent cadre of seasoned procure-
ment experts.,” The concept deseribed in 8. 2510 conforms to the Pro-
curement Commission eriteria—most of the witnesses also agreed with
the need to keep the Office small.

Size is referenced in several provisions of the legislation. The bill
states that the purpose will be achieved “through a small, highly quali-
fied and competent stafl.” The first year's appropriation is limited to
$4,000,000, and provision is included for an annual review by the Con-
rress to make sure that any growth is controlled and thoroughly justi-

ed. An additional curb on size is inherent in the language related to
the use by the OF PP of executive agency capabilities and expertise in
carrying out the functions of the Office. Other benefits to be achieved
from this technique are that it will:
(1) prevent the Office from becoming isolated from the opera-
tional problems of procurement;
(2) keep it aware of the qualifications of the procurement work
force and its development needs; and

(3) make optimum use of the existing expertise and rule-making
machinery in the executive branch.

Respansiveness to Congress: Although the OFPP will be a part of
the executive branch, it will function as the focal point on procurement
policy matters for both the executive branch and the Congress, and
hence must be responsive to the Congress. In addition to providing the
leadership and control for procurement in the executive bramﬁl, it
will act as a clearing house for all legislative actions impacting on
procurement policies and techniques. This will enable the various com-
mittees of Congress to obtain executive branch advice on procurement
aspects of proposed legislation and develop legislative approaches
EQE%Slstent with the policy declarations set forth in Section 2 of the

i,

. One of the root causes of procurement problems is the outdated,
rigid, and inconsistent statutory framework for procurement., The
statutory base for government procurement contemplated by the
Procurement Commission report will be comprehensive, rather than
detailed, and provide sufficient flexibility to accommodate new pro-
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curement techpiques and methods as government requirements for
goods and services change.

The OFPP will play a key role in the design and implementation
of a modern, flexible statutory framework. While Congress has and
must retain fundamental statutory responsibility for basic (not
operaticnal) govermment procurement policies, its cominittee strue-
ture, size, and workload do not permit it to have the expertise or to de-
vote the time necessary to be fully informed and current with respect
to all the changes and developments in procurement needs and tech-
niques and operating policies needed to meet these changes. Pro-
curement is a dynamic process. The OFPP is a very necessary vehicle
for keeping the Congress abreast of the major changes in this proe-
ess and for keeping legislation up to date.

TFor these reasons, 8. 2510 specifically provides that the OFPP will
be responsive to the Congress {Section 8). The Administrator is
charged with keeping the Congress fully and currently informed of
its activities, and submitting periodic reports with recommendations
for changes in statutes. Each major policy or regulation prescribed
by the Administrator must be submitted to Congress and will only
become effective if neither House passes a resolution within 60 days
that it does not favor the policy or regulation. In addition, the bill
provides that neither the Administrator nor Deputy Administrator
may refuse to testify before or submit information to the Congress or
its committees.

The manner in which appropriations are to be authorized for the
OFPP is another measure designed to insure responsiveness to Con-
gress. This includes a limitation on the first year’s funds, an annual
review prior to authorization of funds needed in each of the subsequent
four fiseal years, and a very comprehensive review by the Govern-
ment Operations Committee prior to authorization of appropriations
for more than the five years of this legislation. Five years is con-
sidered to be ample time for the Office to develop its modus operandi
and to determine how it can best contribute to the economy, efficiency,
and effectiveness of the Federal procurement process.

Procurement by Grantees: The business community, particularly
spokesmen for small business, expressed great concern that S. 2510,
as originally drafted, might be used as a device for changing the cur-
rent prohibition on grantee use of Federal sources of procurement and
supply support. This was not intended. Even though the likelihood of
the legislation resulting in a change in this policy was remote, the
Committee amended the bill. Tt now specifically savs that nothing in
the bill should be construed to grant the Administrator authority to
anthorize procurement or supply support to any vecipient of Federal
assistance.

The hill does make proenrements required for performance of Fed-
ral assistanes programs subject to the policies and regulatory issu-
ances of the Giice. However, this provision does not authorize any
procurement contrary to State and local laws when the purpose of the
procurement is to provide assistance to States and politieal sub-
divisions. The magnitude of Federal assistance is such ($39.1 billion in
FY 72) that the Committee considers it prudent that. insofar as
practical, procurements required for such programs be made in ac-
cordance with the policics prescribed for use by the executive agencies,
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VIII. CHANGES IN EXISTING LAW

In compliance with subsection 4 of rule XXTX of the Standing Rules
of the Senate, changes in existing law made by the bill, as reported,
are shown as follows (new matter 1s printed in 1talic, and existing law
in which no change is proposed is shown in roman) :

Svecuarrer I or Cuarrer 53 oF Trine V, Unrtep Stares Cove

§ 5314. Positions at level III

Level II1 of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay is $40,060:

* * * % ® * *
(60) Administrator of the Office of Federal Procurement Policy.

TITLE 40, U.S. CODE.—PUBLIC BUILDINGS, PROPERTY
AND WORKS

* * * * * - * *

Crarrer 10.~MaNAGEMENT AND Disrosat. o GOVERNMENT PROPERTY

» * * * * * *

SUBCHAPTER I—GENERAL PROVISIONS

* % * * * % *

§474. Congress, departments, agencies, corporations and persons
exempted from provisions

The authority conferred by this Act shall be in addition and para-
mount to any authority conferred by any other law and shall not be
subject to the provisions of any law inconsistent herewith, except as
provided by the Office of Federal Procurement Policy Act, and except
that Sections 486 (b) and 487 (c) of this title shall not be applicable to
any Government corporation or agency which is subject to the Gov-
ernment Corporation Control Act.

TITLE 40, U.S. CODE—PUBLIC BUILDINGS, PROPERTY
AND WORKS

L * * * L3 e %

Cuaprer 10.—MaNacEMENT aAND Disrosar oF GovernMenT PropErTY

» * * * * * *

SUBCHAPTER II—PROPERTY MANAGEMENT

* £ 3 * * * * *
§ 481. Procurement, warehousing and related activities

* *® * * * * *
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(c? In acquiring personal property, any executive agency, under
regulations to be prescribed by the Administrator, subject to regula-
tions prescribed by the Administrator of the Office of Federal Procure-
ment Policy, may exchange or sell similar items and may apply the
exchange allowance or proceeds of sale in such cases in whole or in
part payment for the property acquired : Provided, that any transac-
tion carried out under the authority of this subsection shall be evi-
denced in writing.




APPENDICES

APPENDIX A

EXTRACT FROM THE REPORT OF THE COMMISSION ON
GOVERNMENT PROCUREMENT

(Volume 1, Part A, pp. 9-14)
CHAPTER 2

Poricy DEvELOPMENT AND IMPLEMENTATION

Federal agencies contract within a framework of ground rules set
by all three branches of Government. These policies ! establish the
overall environment of procurement, and control millions of indi-
vidual decisions. Therefore, in reviewing the procurement process we
concentrated on the manner in which basic policies are developed and
implemented.

There is a void in policy leadership and responsibility, and a frag-
mented and outmoded statutory base. These shortcomings in basic law
and policy are root causes of many problems that beset the procure-
ment process. Virtually every Commission study group recommended,
in one form or another, enhanced central policy direction.

Effective management of the procurement process requires a high
degree of direction and control of basic policy. However, except for
isolated and sporadic cases, the executive branch has not seen fit to fill
this need. This is not to say that there should be centralized Federal
buying for all agencies, or a central group involved in agency business
decisions. Nor do we suggest a huge policymaking bureaucracy to issue
all procurement regulations.

What we urge, instead, is an Office of Federal Procurement Policy,
high in competence and small in size, established by law and responsive
to Congress, and placed in the executive branch at a level where it can
provide leadership and oversee the development and application of
procurement policy. The contracting agencies should continue to be re-
sponsible for individual procurement actions and agency procurement
operations.

We have placed creation of a central policy office first among our
recommendations because of its overall importance in achieving the
improvements we propose in the procurement process.

1For example, policies governing methods of procurement, contract clauses, solicitation
of bids and proposals, administration of contracts, termination of contracts, cost allow-
ability, quality control, contract types, contract forms, warranties, contract options, and
small purchase procedures.

(45)
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Recommendation 1.—Establish by law a central Office of Federal
Procurement Policy in the Executive Office of the President, prefer-
ably in the Office of Management and Budget, with specialized com-
petence to take the leadership in procurement policy and related mat-
ters. If not organizationally placed in OMB, the office should be estab-
lished in a manner to enable it to testify before committees of Con-
gress. It should develop and persistently endeavor to improve ways and
means through which executive agencies can cooperate with and be
responsive to Congress.

SOURCES OF PROCUREMENT POLICY

Many segments of Government make or strongly influence procure-
ment policy. Table 1 lists the major policymakers by branch. The next
few paragraphs outline the nature of these influences.

Legislative branch

Congress establishes fundamental procurement policies through leg-
islation and through less formal actions ranging from committee re-
port and investigations to individual attention to constituent com-
plaints or suggestions. These actions may shape Government-wide
policy or affect only individual agencies, groups of agencies, or units
or programs within an ageney. Our studies identified more than 4,000
provisions of Federal law related to procurement. Most important
among these are the Armed Services Procurement Act of 1947 * and
title T1I of the Federal Property and Administrative Services Act of
1949.2 Tmprovements needed in these laws are discussed in Chapter 3
and in Part J {Other Statutory Considerations).

The General Accounting Office (GAQ) serves as an arm of the Con-
gress. With its responsibility for auditing and certifying to Congress
the legality of specific contractual disbursements, and its continuing
responsibility for closely following procurement trends, GAQ exerts
profound influence on procurement policy. This influence is exerted
through decisions on individual matters, overall reports, audits, legis-
lative advice to Congress, and review of proposed agency policies. Its
actions may affect Government-wide patterns of practice or policy, or
may relate only to particular agencies or situations.

Judicial branch

Interpretations of statutes, regulations, and contract provisions by
the Federal courts in suits involving procurement have a direct effect
on the evolution of policy.

Executive branch

Although Congress and the courts play a basic role, most procure-
ment policy is developed in the executive branch. Much of this devel-
opment consists of translating the basic policies and requirements es-
tablished by the other branches into a body of rules and regulations
governing procurement; keeping Congress informed as to the effects
of legislation and recommending changes to make the process more
effective; interpreting the requirements in specific cases for contrac-
tors, grantees, and others; and reporting on the results of action taken.

10 U.S.C. 2301-14 (1870),

.8,
41 U.8.C. 251-60 (1970).

o
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The policies initiated in the executive branch also cover important
subjects on which Congress and the courts have not spoken.

The President establishes procurement policy in some areas through
Executive orders  or similar directions * to the agencies, Despite its

ervasive anthority, the Office of Management and Budget (OMB) has
ittle direct, formal involvement in the formulation of procurement
policy and has not evidenced a continuing concern with over procure-
ment management; it infrequently promulgates policy in circulars
limited to a particular topic.

Under the Armed Services Procurement Act, the Department of
Defense ({DOD) establishes policy for the military departments.® The
General Services Administration (GSA) is directed by the Federal
Property and Administrative Services Act to set basic policies for the
civilian agencies.” However, this direction is circumseribed by a series
of exceptions and limitations.®

In the absence of an effective focal point for procurement policy in
the executive branch, DOD dominates its development. DOD domi-
nates primarily because the military departments historically have
done the major share of Federal contracting, Through the Armed
Services Procurement Regulation Committee structure, DOD operates
the most effective forum for development of procurement policies.?
The defense agencies are required to follow the Armed Services Pro-
curement Regulations (ASPR) and other agencies often do so if no
other guidance is available.

By virtue of its responsibility for the Federal Procurement Regula-
tions (FPR), GSA has the second most significant impact in the execu-
tive branch on the evolution of proceurement policy. The Federal Pro-
curement Regulations are developed with the advice of an interagency
committee composed of representatives from 27 agencies, However,
the functioning of the committee is sporadic, and most of what is
incorporated in the FPR stems from earlier coverage in ASPR. The
military departments and others, including the National Aeronautics
and Space Administration (NASA) are not bound by the FPR. For
this and other reasons, including the status of GSA in the executive
branch, the FPR system has not been an effective source of Govern-
ment-wide procurement policy. New agencies, and existing agencies
whose procurement missions expand into new areas, lack the guidance
that should be available from a system of uniform Government-wide
procurement policy.?®

2 Por example, Executive Order 11602, 3 CFR 284, Clean Air Act Administration with
Respect to Federal Contracts, Grants, and Loans.

4 For exainple, Memorandum and Statement of Government Patent Policy issued by Presi-
dent Nixon, Avg. 23, 1971, Federal Register, 36 :16887.

& For example, OMB Circular A-100, Cost Sharing on Research Supported by Federal
Agencies, Lec. 18, 1970,

% In the act, this authority is granted by implication only. Other authorities relied on are
10 U.8.C. 2202 and 5 U.8.C. 301 (1970).

741 U.8.C. 242(a) (1970),

8 I'bid.

9 Also significant iy the fact that the Armed Service Procurement Regulations predated
the Federal Procurement Regulations by a dozen years. As a result, the content of FPR has
been strongly influenced by ASPR.

10 A specific example is the recently published procurement regulations of the Department
of Transportation (Federal Register, 87 14801 ef seq. (1972), over 90 pages in length, which
implement and supplement the ¥PR. A DOT official estimated that 98 percent of the DOTPR
material should have been developed and igsued at the FPR level, but because FPR is neither
ixdet;fuate or timely for their purposes DOT was forced to develop these policies at the agency
evel,
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The present lack of central leadership in the formulation of procure-
ment policy has led to development of many policies and procedures
that are needlessly diverse or meaninglessly different. In our discus-
ston of the regulatory framework in Chapter 4 and elsewhere through-
out this report we discuss some of these diverse policies,

In Chapter 11, we discuss numerous social and economic programs
that wholly or partially depend on the procurement process for their
implementation. Agencies primarily concerned with these programs,
such as the Department of Labor and the Environmental Protection
Agency, issue rules and regulations that are binding on procurement
oficials in other agencies* Qur studies show that procedures for
coordinating these policies and for melding them into overall procure-
ment policies range from virtually nonexistent to barely satisfactory.
The lack of continuing management attention and leadership from
a level above both the procuring agencies and the agencies principally
concerned with social and economic programs is a chief cause of prob-
Jems with these programs.

In Part F, we discuss the lack of consistency across (Government,
and within agencies, in the use of contracts and grants. We highlight
the confusion caused by inconsistent and often interchangeable use of
these instruments and the hodgepodge of clauses and administrative
techniques employed.

L'ffects on the procurement process

Throughout this report, we discuss many problems caused by the
lack of central executive branch leadership in developing policies and
effectively monitoring ongoing procurement operations. Gur conclu-
sions are summarized below

Government procurement policies and procedures are needlessly di-
verse. Although complete uniformity is neither desirable nor attain-
able, there is no justification for much of the diversity that exists.

Contractors frequently are bewildered by the variety of require-
ments from different ageneies but lack an effective route in the execu-
tive branch through which to appeal for more realistic treatment.

There is no unit in the executive branch prepared to interact with
Congress and GAO on a Government-wide basis with respect to recom-
mendations and advice for improving the procurement process.

There is no systematic Government-wide effort to improve training
or gualifications of procurement personnel or for continuing study of
ways to improve the process.

When agencies disagree on the best procurement policy to adopt, the
only arbiter available is OMB, which is not staffed to provide the
needed decisions in & timely fashion.

No authoritative source in the executive branch is knowledgeable of
how the public and private sector interface is affected by procurement,
how much agencies are procuring, or how well they are implementing
existing Government-wide policies.

Data on the operation of the procurement process is either nonexist-
ent or collected with little regard for Government-wide management
use or comparative analyses.

i1 For example, 41 CFR, Ch. §0—Public Contracts, Department of Labor,
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THE OFFICE OF FEDERAL PROCUREMENT POLICY

Major attributes

We have concluded that a central Office of Federal Procurement
Policy is urgently needed. The office should have the following at-
tributes:

Be independent of any agency having procurement responsibility.
Objectivity requires separation of basic procurement policymaking
from operational concerns and biases. Judicious use of advice and per-
sonnel from the procuring agencies will avoid the dangers of an ivory
tower approach to policy formulation. The new office shonld not be-
come involved in the award of contracts or in the administration of
procurement actions.

Operate on & plane above the procurement agencies and have direc-
tive rather than merely advisory authority. A major limitation in the
eifectiveness of GSA as the responsible ageney for the FPR has been
its circumseribed authority and lack of control over other agencies
i the executive branch. ,

Be responsive to Congress. In the basic procurement statutes, Con-
gress should provide the executive branch ample latitude for initiative
and experimentation aimed at improving procurement policies. In
turn, the executive branch must provide a responsible, ei?ective, and
responsive source of Government-wide policy control and leadership
within a framework of executive-legislative cooperation.

Consist of @ small, highly competent cadre of seasoned procurement
experts. To ensure its focus on major procurement policies and effec-
tive use of agency expertise, the Office of Federal Procurement Policy
should be limited in size. Its staff should be composed of experts in
major disciplines necessary for procurement; for example, business
management, law, accounting, and engineering.

Lepresentative functions

Without attempting to define each duty and operating rule for the
Office of Federal Procurement Policy, we suggest the following func-
tions as expressing the type of organization we have in mind;

Serve as the focal point within the executive branch with special
competence and leadership in Government-wide procurement and pro-
curement-related matters,

Provide for the issuance of Government-wide policies as separate
instructions or for DOD issuance of such policies for defense agencies
and GSA issuance for other agencies. Provide for the granting of ex-
ceptions to established policies and procedures when justified.

Designate lead agencies to develop most Government-wide and
multi-agency policies and procedures in coordination with other agen-
cies. Participate, as appropriate, with the lead agency in coordination
with other agencies.

Establish Government-wide guidelines concerning the use of grants
and the policies to be followed in making grants.

Review and reconcile, where appropriate, those procurement policies
and procedures that are not Government-wide but affect two or more
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Government agencies, or their suppliers (for example, the number and
kinds of differing requirements placed on suppliers).

Make or obtain the final decision when controversy or irreconcilable
differences exist between executive agencies concerning procurement
policy or regulatory development. )

Develop and promote programs for the upgrading of procurement
personnel, including recruitment, training, career development, and
standards of performance and the conduct and sponsorship of research
in procurement policy and procedures. )

Monitor and revise instructions concerning reliance on the private
sector and maintenance of the in-house competence necessary to assure
that this reliance yields benefits commensurate with its promise.

Promote Government-wide exchange of information that highlights
successful ways to improve the procurement process.

Establish requirements for uniform reports and statistics on pro-
curement activities.

Establish advisory groups, as desirable, to provide counsel and ad-
vice and to serve as sounding boards for policies, procedures, and prac-
tices related to procurement.

Organizational placement for the Central Policy Office

Alternatives considered for the organizational placement of the
Office of Federal Procurement Policy ranged from placement in an
existing agency to the creation of an independent office. On the basis of
the functions to be performed and the authority to be vested in the
central authority, the Commission strongly favors placement in the
Office of Management and Budget.

OMB has broad Government-wide policy and management responsi-
bility and can relate procurement matters to other program and opera-
tional requirements. It has a large measure of responsibility for lead-
ership in all areas of management improvement and demonstrated cap-
ability for achieving interagency coordination and cooperation. It is
also in a central position in the Executive Office of the President, which
should make it effective in dealing with executive branch procurement
activities, GAO, Congress, and the public. Additionally, having a Gov-
ernment-wide perspective and no purchasing responsibilities, we be-
lieve OMB can consider procurement policy needs in a more objective
manner than can an agency engaged directly in procurement.

Within OMB, the Office of Federal Procurement Policy should be
headed by an experienced, high-level official. We recommend a Deputy
Director with no other responsibilities. This would ensure the identity,
level of authority, and continuity of effort necessary for leadership
toward effective management of the procurement function.

We recognize that the wishes of the President are of overriding
importance in the organization of his Executive Office. Therefore, we
have stopped short of saying that the office should only be in OMB.
Placement elsewhere in the Executive Office, as long as responsiveness
to Congress is assured, would be consistent with our recommendation.

Legislative base

The Office of Federal Procurement Policy should be established by
law. In the long run, only an organization solidly based in statute
can have the prestige, stature, and assurance of continuity of effort
necessary for so important a function. By enacting the basic statutory
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authority for the policy office, Congress can make clear the relation-
ship it intends to maintain with the executive branch in policy
development.

Erecutive branch action

We view the establishment of an Office of Federal Procurement
Policy as long overdue and urgently required. Therefore, recognizing
that the Congress will want to consider with care the legislation estab-
lishing the procurement policy office, we suggest the President give
immediate consideration to establishing the office by Executive order,
without waiting for the legislative process to be completed. The office
could then begin to give prompt attention to the problems highlighted
in our report and to work with Congress and the agencies in consider-
ing and implementing our recommendations.

Relationship of recommendation 1 to other recommendations

Throughout this report, we refer to the Office of Federal Procure-
ment Policy either in recommendations or in the accompanying text.
The purpose is to highlight the potential role of the office. We empha-
size, however, that such recommendations are not contingent on the
establishment of an Office of Federal Procurement Policy. Each of
our recommendations has merit independent of the existence of such
an office.

ArrenpIx B

Hearings oF Ap Hoc SuBcomMITTEE ON FEDERAL PROCUREMENT, Gov-
ErRNMENT OpErRATIONS COoMMITTEE oN S. 2198 anp S. 2510, OcTo-
BER 31, NovEMEBER 1, 2, 14, AND 15, 1973

PUBLIC WITNESSES

Witness, Position, and Organization

V. J. Adduci, President, Electronic Industries Association.

Professor John Cibinic, Jr., Director, Government Contract Pro-
gram, National Law Center, The George Washington University.

George M. Coburn, Secretary, Public Contract Law Section, Ameri-
can Bar Association.

Michael Forscey, Legislative Counsel, National Federation of Fed-
eral Employees.

Karl G. Harr, President, Aerospace Industries Association.

Edward C. Leeson, Iixecutive Director, National Council of Techni-
cal Services Industries.

J. M. Lyle, President, National Security Industrial Association.

John C. Magnotti, Jr., Secretary-Treasurer, National Council of
Professional Services Firms.

William C. McCamant, Executive Vice President, National Associ-
ation of Wholesale-Distributors.

Charles O’Connor ITT, Counsel, Scientific Apparatus Manufacturers
Association.

N. David Palmeter, Washington Counsel, National Office Machine
Dealers Association.

Matthew Perlman, Attorney at Law, and Clyde Webber, President,
American Federation of Government Employees.
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Witness, Position, and Organization

Tony Baldauf, Director, Office of Plant and Operations, Depart-
ment of AgI iculture.

John Erlewine, Deputy General Manager, Atomic Energy Commis-
sion.

Robert H. Marik, Assistant Secretary for Administration and Man-
agement, Department of Health, Education, and Welfare.

TALL Mendoha, Assistant Secretary of Defense (Installations and
Logistics), Department of Defense.

Bernard Mor itz, Deputy Associate Administrator for Organization
and Management, National Aeronautics and Space Administration.

Marshall J. Parker Associate Administrator for Procurement and
Management Ass1stance, Small Business Administration.

Douglas Siegal, Director, Office of Installations and Logistics, De-
partment of Transportation.

Arthur F. Sampson, Administrator, General Services Administra-
tion. ‘

Elmer B. Staats, Comptroller Geheral of the Unlted States, General
Accounting Office.

Frank Zarb Assistant Director, Office of Management and Budget.
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JRinety-thivd Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January;

one thousand nine hundred and seventy-four

An At

To establish an Office of Federal Procurement Policy within the Office of
Management and Budget, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Office of Federal Procurement Policy Act”.

DECLARATION OF POLICY

Skc. 2. It is declared to be the policy of Congress to promote econ-
omy, efficiency, and effectiveness in the procurement of property and
services by and for the executive branch of the Federal Government

(1) establishing policies, procedures, and practices which will
require the Government to acquire property and services of the
requisite quality and within the time needed at the lowest reason-
able cost, utilizing competitive procurement methods to‘the maxi-
mum extent practicable ;

(2) improving the quality, efficiency, economy, and perform-
ance of Government procurement organizations and personnel ;

(3) avoiding or eliminating unnecessary overlapping or dupli-
cation of procurement and related activities;

(4) avoiding or eliminating unnecessary or redundant require-
ments placed on contractor and Federal procurement officials;

(5) identifying gaps, omissions, or inconsistencies in procure-
ment laws, regulations, and directives and in other laws, regula-
tions, and directives, relating to or affecting procurement;

(6) achieving greater uniformity and simplicity, whenever
appropriate, in procurement procedures;

(7) coordinating procurement policies and programs of the
several departments and agencies;

(8) minimizing possible disruptive effects of Government pro-
curement on particular industries, areas, or occupations;

(9) improving understanding of Government procurement
laws and policies within the Government and by organizations
and individuals doing business with the Government ;

(10) promoting fair dealing and equitable relationships among
the parties in Government contracting ; and

(11) otherwise promoting economy, efficiency, and effectiveness
in Government procurement organizations and operations.

FINDINGS AND PURPOSE

Skc. 3. (a) The Congress finds that economy, efficiency, and effective-
ness in the procurement of property and services by the executive agen-
cies will be improved by establishing an office to exercise responsibility
for procurement policies, regulations, procedures, and forms.

(b) The purpose of this Act is to establish an Office of Federal
Procurement Policy in the Office of Management and Budget to pro-
vide overall direction of procurement policies, regulations, procedures,
and forms for executive agencies in accordance with applicable laws.
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DEFINITION

Sec. 4. As used in this Act, the term “executive agency” means an
executive department, a military department, and an independent
establishment within the meaning of sections 101, 102, and 104(1),
respectively, of title 5, United States Code, and also a wholly owned
Government corporation within the meaning of section 101 of the
Government Corporation Control Act (31 U.S.C. 846).

OFFYICE OF FEDERAL PROCUREMENT POLICY

Sec. 5. (2) There is established in the Office of Management and
Budget an office to be known as the Office of Federal Procurement Pol-
icy (hereinafter referred to as the “Office”).

(b) There shall be at the head of the Office an Administrator for
Federal Procurement Policy (hereinafter referred to as the “Admin-
istrator”), who shall be appointed by the President, by and with the
advice and consent of the Senate.

AUTHORITY AND FUNCTIONS

Sec. 6. (a) The Administrator shall provide overall direction of
procurement policy. To the extent he considers appropriate and with
due regard to the program activities of the executive agencies, he shall
prescribe policies, regulations, procedures, and forms, which shall be
n accordance with applicable laws and shall be followed by exeentive
agencies (1) inthe procurement of—

(A) property other than real property in being;

(B) serviees, including research and development ; and

(C; construction, alteration, repair, or maintenance of real
property ; '

and (2) in providing for procurement by recipients of Federal grants

or assistance of items specified in clanses (A), (B), and (C) of this

subsection, to the extent required for performance of Federal grant

or assistance programs.

(b) Nothing in subsection (a)(2) shall be construed—

(1% to permit the Administrator to authorize procurement or
supply support, either directly or indirectly, to recipients of Fed-
eral grants or assistance ; or

(2) to authorize any action by recipients contrary to State and
local laws, in the case of programs to provide Federal grants or
assistance to States and political subdivisions.

(¢) The authority of the Administrator under this Act shall apply
only to procurement payable from appropriated funds: mevia}zad
That the Administrator undertake a study of procurement payable
from nonappropriated funds. The results of the study, together with
recommendations for administrative or statutory changes, shall be
reported to the President of the Senate and the Speaker of the House
of Representatives at the earliest practicable date, but in no event
later than two years after the date of enactment of this Act.

(d) The functions of the Administrator shall include—

(1% establishing a system of coordinated, and to the extent
feasible, uniform procurement regulations for the executive
agencies;

(2) establishing criteria and procedures for an effective and
timely method of soliciting the viewpoints of interested parties
in the development of procurement policies, regulations, proce-
dures, and forms;
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(3) monitoring and revising policies, regulations, procedures,
and forms relating to reliance%)y the Federal Government on the
private sector to provide needed property and services;

(4) promoting and conducting research in procurement poli-
cies, regulations, procedures, and forms;

(5) establishing a system for collecting, developing, and dis-
seminating procurement data which takes into account the needs
of the Congress, the executive branch, and the private sector;

(6) recommending and promoting programs of the Civil Serv-
ice Commission and executive agencies for recruitment, training,
career development, and performance evaluation of procurement
personnel.

(e) In the development of policies, regulations, procedures, and
forms to be authorized or prescribed by him, the Administrator shall
consult with the executive agencies affected, including the Small Busi-
ness Administration and other executive agencies promulgating poli-
cies, regulations, procedures, and forms affecting procurement. To the
extent feasible, the Administrator may designate an executive agency
or agencies, establish interagency committees, or otherwise use agency
representatives or personnel, to solicit the views and the agreement, so
far as possible, of executive agencies affected on significant changes
in policies, regulations, procedures, and forms.

(f) The authority of the Administrator under this Act shall not be
construed to—

(1) impair or interfere with the determination by executive
agencies of their need for, or their use of, specific property, serv-
ices, or construction, including particular specifications therefor ;
or

(2) interfere with the determination by executive agencies of
specific actions in the award or administration of procurement
contracts.

(g) Except as otherwise provided by law, no duties, functions, or
responsibilities, other than those expressly assigned by this Act, shall
be assigned, delegated, or transferred to the Administrator.

ADMINISTRATIVE POWERS

Skc. 7. Upon the request of the Administrator, each executive agency
is directed to— ‘
(1) make its services, personnel, and facilities available to the
Office to the greatest practicable extent for the performance of
functions under this Act; and
(2) except when prohibited by law, furnish to the Administrator
and give him access to all information and records in its posses-
sion which the Administrator may determine to be necessary for
the performance of the functions of the Office.

RESPONSIVENESS TO CONGRESS

Skc. 8. (a) The Administrator shall keep the Congress and its duly
authorized committees fully and currently informed of the major
activities of the Office of Federal Procurement Policy, and shall submit
a report thereon to the President of the Senate and the Speaker of the
House of Representatives annually and at such other times as may be
necessary for this purpose, together with appropriate legislative
recommendations.

(b) At least 30 days prior to the effective date of any major policy
or regulation prescribed under section 6(a), the Administrator shall
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transmit to the Committees on Government Operations of the House
of Representatives and of the Senate a detailed report on the proposed
policy or regulation. Such report shall include—
(1§ a full description of the policy or regulation;
(2) a summary of the reasons for the issuance of such policy
or regulation; and
(3) the names and positions of employees of the Office who will
be made available, prior to such effective date, for full consulta-
tion with such Committees regarding such policy or regulation.
~ (c) In the case of an emergency, the President may waive the notice
requirement of subsection (b) by submitting in writing to the Congress
his reasons therefor at the earliest practicable date on or before the
effective date of any major policy or regulation.

EFFECT ON EXISTING LAWS

Skc. 9. The authority of an executive agency under any other law to
prescribe policies, regulations, procedures, and forms for procurement
1s subject to the authority conferred in section 6 of this Act.

EFFECT ON EXISTING REGULATIONS

Sec. 10. Procurement policies, regulations, procedures, or forms in
effect as of the date of enactment of this Act shall continue in effect, as
modified from time to time, until repealed, amended, or superseéed
by policies, regulations, procedures, or forms promulgated by the
Administrator. ‘

AUTHORIZATION OF APPROPRIATIONS

Skc. 11. There are authorized to be appropriated to carry out the
provisions of this Act, and for no other purpose—
(1) not to exceed $2,000,000 for the fiscal year ending June 30,
1975, of which not to exceed $150,000 shall be available for the
purpose of research in accordance with section 6(d) (4) ; and
(2) such sums as may be necessary for each of the four fiscal
years thereafter.
Any subsequent legislation to authorize appropriations to carry out the
purposes of this Act shall be referred in the Senate to the Committee
on Government Operations.

DELEGATION

Sgrc. 12. (a) The Administrator may delegate, and authorize succes-
sive redelegations of, any authority, function, or power under this Act,
other than his basic authority to provide overall direction of Federal
procurement policy and to preseribe policies and regulations to carr;
out that policy, to any other executive agency with the consent of suc
agency or at the direction of the President.

{(b) The Administrator may make and authorize such delegations
within the Office as he determines to be necessary to carry out the pro-
visions of thisg Act. ’

ANNUAL PAY

Skc. 13. Section 5315 of title 5, United States Code, is amended by
adding at the end thereof the following:
“(100) Administrator for Federal Procurement Policy.”.
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ACCESS TO INFORMATION

Sec. 14. (a) The Administrator and personnel in his Office shall
furnish such information as the Comptroller General may require for
the discharge of his responsibilities. For this purpose, the Comptroller
General or his representatives shall have access to all books, documents,
papers, and records of the Office.

b) The Administrator shall, by regulation, require that formal
meetings of the Office, as designated by him, for the purpose of estab-
lishing procurement policies and regulations shall be open to the publie,
and that public notice of each such meeting shall be given not less than
ten days prior thereto.

REPEALS AND AMENDMENTS

Sec. 15. The Federal Property and Administrative Services Act of
1949 (40 U.S.C. 471 et seq.) is amended as follows:

(1) Section 201(a) (1) of such Act (40 U.S.C. 481(a) (1)) is
amended by inserting “subject to regulations prescribed by the
Administrator for Federal Procurement Policy pursuant to the
Oﬂicc,e’ of Federal Procurement Policy Act,” immediately after
“(1)”,

(2) Section 201(c) of such Act (40 U.S.C. 481(c)) is
amended by inserting “subject to regulations prescribed by the
Administrator for Federal Procurement Policy pursuant to the
Office of Federal Procurement Policy Act,” immediately after
“Administrator,”,

(8) Section 206(a) (4) of such Act (40 U.S.C. 487(a) (4)) is
amended to read as follows: “(4) subject to regulations promul-
gated by the Administrator for Federal Procurement Policy pur-
suant to the Office of Federal Procurement Policy Act, to prescribe
standardized forms and procedures, except such as the Comptrol-

- ler General is authorized by law to prescribe, and standard pur- =

chase specifications.”.

(4) Section 602(c) of such Act (40 U.S.C. 474) is amended in
the first sentence thereof by inserting “except as provided by the
Office of Federal Procurement Policy Act, and” immediately after
“herewith,”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





