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Any such limited view of the Senate's responsibility
with respect to Supreme Court nominations is wrong, and
does not square with the clear intent of those who
conferred the "advice and consent” power upon the Senate.

In the Federalist papers, Alexander Hamilton wrote
that the requirement of Senate approval in the appointing
process would, in his words,

%« . . . be an excellent check upon
a spirit of favoritism of the President,
and would tend greatly to prevent the
appointment of unfit characters from
state prejudice, from family connection,
from personal attachments, or from a view
to popularity.”

Admittedly, the Senate has moved a considerable
distance away from Hamilton's ideal with respect to
appointments in the Executive branch. But that is
somewhat understandable. Cabinet members and other
officers in the Executive branch serve at the pleasure
of the President, and they are responsible to him.

The Senate has generally recognized that, unless
the President is given wide latitude in selecting his
Cabinet, he could not be held accountable for the
Executive branch of government.

Throughout our history, only 8 nominations for
Cabinet posts -- 8 out of 564 -- have failed to win
Senate confirmation.

And the last such instance, of course, was the
refusal in 1959 of a Senate majority, led by Senator
Lyndon Johnson, to confirm the nomination of Lewils
Strauss as Secretary of Commerce 1n President Eisenhower's
cabinet.

Although it has been unusual over the years for
the Senate to reject non-judicial appointments, interestingly
enough, 1t was not so unusual for Senator Lyndon Johnson.

In 1949, President Harry Truman nominated Leland
Olds -- not for a lifetime position on the Supreme Court --
but for a third term on the Federal Power Commission.
Since Olds had already served on the Commission for 10
years, and had been confirmed by the Senate twice before,
1t was difficult for anyone to argue that he lacked
qualifications.

But that did not deter the then junior Senator
from Texas. Although Olds was supported by Senator
Hubert Humphrey, Johnson played a key role in getting
the Senate to reject the Olds nomination.
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Afterwards , there was general comment in the
press that the real issue had nothing to do with
qualifications, but everything to do with government
policy concerning the regulation of natural gas.

The recent Evans-Novak book, Lyndon Johnson:
The Exercise of Power, adds this interesting footnote
To the story (and I quote):

"There seems little doubt that Ickes,
nursing his old grudge against Olds, was
egging on his protege (Senator Lyndon)
Johnson. Abe Fortas, who had been Ickes'
Under Secretary . . . although now in
private law practice, was the behind-the-
scenes counsel for Johnson, supplying him
with material and arguments against Olds."

Although there have been a few such notable
exceptions, generally speaking, the Senate has been
sparing with the exercise of its "advice and consent"
power in connection with appointments in the Executive
branch -- to non-judicial posts.

But the reasons for a limited or nominal Senate
role with respect to Executive branch appointments do
not apply when it comes to nominations for lifetime
positions on the Supreme Court -- the highest tribunal
in the independent, third branch of government.

A distinguished former colleague, Senator Paul
Douglas, put it this way:

t“Phe 'advice and consent' of the Senate
required by the Constitution for such appoint-
ments (to the Judiciary) was intended to be
real, and not nominal. A large proportion of
The members of the (Constitutional) Convention
were fearful that if judges owed their appoint-
ments solely to the President the Judiciary,
even with 1ife tenure, would then become
dependent upon the executive and the powers
of the latter would become overweening. By
requiring joint action of the legislature and
the executive, it was believed that the
Judicary would be made more independent.”

Throughout our history, there have beenl@no nations
submitted for the Supreme Court. Of that nu A or one-
sixth, have failed to win Senate approval.

Tncidentally, the question of qualifications or fitness
was an issue in only 4 of those 21 instances.
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When debating nominations for the Supreme Court,
the Senate has never hesitated to look beyond mere
qualifications to consider a nominee's philosophy, his
writings, his views on issues, charges of cronyism or
other matters.

There have been 16 nominations for the Supreme
Court submitted by Presidents during the final year of

their Administration.

History records that the Senate confirmef
~those (including Chief Justice Mar But “t¥e

Senate refused to confirm the othe' - generally
on the ground that the vacancy should.be” filled by the
new President.

In almost every previous instance, when a President
has had an opportunity during his last year in office to
submit a Supreme Court nomination, the vacancy came about
by reason of the death of a sitting justice.

Never before has there been such obvious maneuvering
to create a “vacancy” for a political purpose.

Coming at a time when the people are in the process
of choosing a new government, such maneuvering not only
demeans the Court but it is an affront to the electorate.

It suggests a shocking lack of faith in our
system.

And it may also register an astonishing vote of
no confidence in Hubert Horatio -- and his chances in
November.

I don't know who will be elected President in
November. But I do know that this Nation is seething
with unrest and is calling for change. A new generation
wants to be heard and demands a voice in charting the
future of America.

Particularly at this point in our history, the
Senate would be unwise to put its stamp of approval on
a cynical effort to thwart the orderly processes of
change.

What is the reason for such haste in denying the
people a voice in shaping the course of the Supreme
Court for years to come?

Of course, there is no urgent reason. Indeed, there
is not even a vacancy on the Supreme Court.

Incidentally, in considering the role of Chief
Justice Warren in all this, I ran across an interesting
commentary in The New Republic. It reads like this:
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“Executive officers serve under the
direction and at the pleasure of the
President. It is unobjectionable, and
often right, that they should make theilr
resignation effective at his pleasure . . .
But judicial officers are independent of
the President.

“It is perhaps a small, symbolic
point only, but the symbols of judicial
independence are not trivial; they are
an important source of judicial power
and effectiveness.

‘'The point, moreover, goes beyond
the symbolic, as Chief Justice Warren
himself ingeniously emphasized at his
press conference on July 5. He was
still in office, said the Chief Justice,
and would return to preside in the fall
if the Senate fails to confirm Abe Fortas,
of whom he thinks well.

“That may not have been intended as
a form of pressure, but it looked like it.
The pressure was in any event implicit in
the manner of Chief Justice Warren's
retirement. . . Retirements which are
effective on a date that is certain and
irrevocable, ensure that a replacement
will be considered on his own merits, not
as a choice between himself and his
predecessor.

"The practice of retiring or resigning,
as Chief Justice Warren did, effective upon
the qualification of a successor, is un-
precedented in the Supreme Court. It seems
to have grown up among the lower federal
judges. It has nothing to commend it."
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Back at the beginning of this crusade, before
Mr. Fortas and Mr. Thornberry were even named, I made
it clear that I would vote against confirmation of any
nominee by President Johnson to be Chief Justice --
whether he named a Republican or Democrat; a liberal,
conservative or a moderate.

I took the position, in view of the circumstances
and political purposes surrounding the resignation, that
it would be in the best interest of the Court and the
Nation if the next Chief Justice were named by the new
President after the people have an opportunity to vote
in November.

To be quite candid, I suspect that I might have
been a lonely figure standing there on principle 1f
President Johnson had not been so accommodating by
submitting the particular nominations that he did.

Now, I have several additional reasons to oppose
the pending nominations.

One additional reason is that I am convinced
Mr. Fortas and Mr. Thornberry were selected primarily
because they are close personal friends of long-standing
of President Johnson, and not because they are among the
best qualified in the Nation to fill the particular
positions.

The charge of ‘'cronyism" is not new to Senate
confirmation debates, but it is highly unusual for
any President to subject himself to that charge with
respect to a nomination for the Supreme Court of the
United States. And never before in history has any
President been so bold as to subject himself to the
charge of “cronyism" with respect to two Supreme Court
nominations at the same time.

Some say that if a “crony" -- nominated because he
is a "ecrony' -- is "qualified," he should be approved.
I reject this view because it diminishes public respect
for the Supreme Court -- at a time when there is a
desperate need to rebuild and enhance confidence in
the Court.

In the case of Mr. Thornberry, I am convinced, on
the basis of the record and personal knowledge, that --
while he is a good and a fine gentleman -- he is just
not (as Senator Norris Cotton put it) "Supreme Court
material."
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In the case of Mr. Fortas, while I am satisfied that
he is a brilliant lawyer, I am not satisfied that he
possesses an adequate sense of propriety and other
qualities which are particularly appropriate and necessary
to be Chief Justice of the United States.

When it comes to selecting the man in the United
States best suited to be Chief Justice, I would
prefer -- and I believe most people would prefer --
the type of lawyer who would not be asked to proposition
newspaper publishers on behalf of a Baker or Jenkins; and
who, if asked, would refuse.

Whatever our frailties as public servants, as
lawyers, or as members of the press, I am sure most
of us do not deserve the skepticism with which we are
often regarded by the public. Nevertheless, we can
never forget that our apparent motives, as well as
our actual motives, play an important part in determining
the degree of confidence which the public develops
towards the institutions with which we are associated.

I am confident that the public does not approve
of the admitted telephone call made by Mr. Justice
Fortas to a business friend, criticizing a public
statement that Vietnam war costs would run §5 billion
higher than Administration estimates. Incidentally,
the statement made at Hot Springs, and retracted after
Mr. Fortas' phone call, turned out to be very accurate.

I am confident that the public does not condone
the fact that Mr. Justice Fortas admittedly participated
in the decision-making process of the Executive branch
of government on such matters as the Vietnam war and the
Detroit riots.

But more disturbing is the fact that Mr. Fortas
stated to the Senate Judiciary Committee that he is proud
of his extra-judicial activities, and that he "did not see
anything wrong' with them.

Judges -- particularly Justices of the Supreme Court --
have no license to ignore the separation of powers
principle which is at the core of our system of government.

In 1942, President Franklin D. Roosevelt called upon
Chief Justice Stone for assistance in arriving at executive
decisions in connection with wartime rubber problems. In
response to the President's request Chief Justice Stone
replied as follows: ‘



“T have your letter of the 17th.
Personal and patriotic considerations alike
afford powerful incentives for my wish to
comply with your request that I assist you
in arriving at some solution of the pending
rubber problem. But most anxious, not to
say painful, reflection has led me to the
conclusion that I cannot rightly yield to
my desire to rcnder for you a service which
as a private citizen I should not only feel
bound to do but one which I should undertake
with zeal and enthusiasm.

"A judge, and especially the Chief Justice,
cannot engage in political debate or make public
defense of his acts. When his action 1is judicial
he may always rely upon the support of the defined
record upon which his action 1is based and of the
opinion in which he and his associates unite as
stating the ground of decision. But when he
participates in the action of the executlive or
legislative departments of government he 1is
without those supports. He exposes himself to
attack and indeed invites it, which because of
his peculiar situation inevitably impairs his
value as a judge and the appropriate influence
of his office.

“We must not forget that it is the judgment
of history that two of my predecessors, Jay and
Ellsworth, failed in the obligations of theilr
office and impaired their legitimate influence
by participation in executive action in the
negotiation of treaties. True, they repaired
their mistake in part by resigning their
commissions before returning to thelr judicial
duties, but it is not by mere chance that every
Chief Justice since has confined his activities
strictly to the performance of his judicial duties. . ."

Today, with respect for law at a low ebb, with our
ability to maintain order in our cities seriously in
question for the first time in our history, and with
sizable groups of Americans convinced that the basic
institutions of our society are a sham and a fraud,
the rewarding of an "old friend" with the Chief
Justiceship is uniquely inappropriate.
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If ever there was a time when a “Caesar's wife"
appointment would be of great value to reinforce public
confidence in the Supreme Court -- this is such a time.

If there were ever a time when “eronyism" was a
disservice to the Nation, this is the time.

lkven before the current controversy erupted, public
confidence in the Supreme Court had fallen to an all-time
low in modern history. According to a Gallup survey in
June, 60 per cent of the American people had an unfavorable
opinion of the Supreme Court.

Undoubtedly, much of this disfavor can be attributed
to widespread dissatisfaction with some of the more
controversial rulings of the Court in various fields.

But the prestige of the Supreme Court does not hinge
solely on the result it reaches in particular cases. I am
convinced that tnere are other, perhaps more compelling,
considerations which also influence the standing of the
Court with the people.

For example, the same Gallup poll reported that 61%
of the people favor a change in the method of selecting
Supreme Court justices. This strongly suggests that the
circumstances which surround an appointment of a justice
profoundly affect the capacity of the Court to merit
public confidence.

I deeply regret that President Johnson has seen fit
in this campaign season to drag the Supreme Court into
the political arena.

But in another sense, perhaps this debate can ultimately
serve a higher and a nobler purpose. For it can serve to
1ift the Supreme Court, once again, above and out of politics.

If we prevail, there will be hope that future Presidents
will select a Benjamin Cardozo for the Supreme Court, as
Hoover did -- not because of personal or political con-
siderations -- but because he was the most outstanding
jurist available in the land.

In this battle, we are right. Because we are right,
time is on our side.

And I'm confident that we are going to win.

TEEEE
























From the Office of 139-69
REP, TOM RAILSBACK

19th District, Illinois
1123 House Office Building
Washington, D. C.

(202) 225-5906

Contact: John Burnett

May 26, 1969
SPEECH OF REP, TOM RAILSPACK, R-ILL., DELIVERED ON THE HOUSE FLOOR 5/26/69

FOR IMMEDIATE RELEASE

Mr,. Speaker, serving on the nation's highest court is not and never can be a
part-time job. And yet, it apparently is considered just that by some of the men
who sit on the Supreme Court. We hear a lot of talk about requiring judges to make
a full disclosure of their income, We should prohibit our federal judses -who are
paid as much as $60,000 per year from receiving outside earned income for services
performed which necessarily detract from their judicial duties.

The resignation of Justice Fortas because of his financial dealings with con-
victed stock market manipulator Louis Wolfson; the $12,000 annual'payment to Justies
Willian O, Douglas by the Albert Parvin Poundation, which had dealings with the ILas
Vegas gambling industry; and now the rsvelation that President Nixon's choice for
Chief Justice--Warren Burger--has been paid $6,000 by the philanthropic Mayo
Foundation as a trustee, demand an urgent change in the laws on the federal judi-
ciary.

Mr. Burger's nomination by the President is a good one, I am not commenting
on the interests of this abte jurist with this worthy organization--a foundation
devoted exclusively to the advancement of medical technology. The President, in his
nationally televised statement, said Burger was & man of "unquestioned loyalty." I
concur in this,

But, the fact remains that at least two justices before him, namely Fortas and
Douglas, have received substantial amounts of outside income for outside work while
serving on the Supreme Court, thereby making their duties on the bench part-time
responsibilities,

A few days ago, I called upon Emanuel Celler, Chairman of the Judiciary Com-

mittee on which I serve, to begin public invéstigations into the financial dealings
- MORE -
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of not only Fortas and Douglas but of other federal judges as well.

As I said in my letter to the Chairman:

"My request is not based on wanting to impeach or punish any federal judge,
but rather to determine to what extent judges are receiving income from outside
sources” so that definitive legislation might result in correcting future impro-
prieties.

The inquiry is not a witch hunt. It ig to be a constructive investigation
aimed at determinipg the need fpr legislgt;ggwwhich may require federal jndges to
reveal outside financial interests, whether in the nature of honorariums, consiltant
fees or other remuneration; indeed, the result of our inquiry may be to propivit
entirely payment for work that is not directly related to a judge's responsibilitiec
on the federal bench,

T am well aware of the meeting called June 10 of the U, S. Judicial Conference
to consider financial disclosure ruler, It is my opinion that not only federal
judges but congressmen as well should diseiose all income earned while not perform-
ing their federal duties and should be prohibited from earning any outside income
whatsoever., They should, however, be able to receive out-of-pocket expenses for
lecturing, writing, ete., The money which goes into their pockets should end there,

This would take away any initiative for them to go gellavanting around the country

to subsidize their judieial income,

Members of the federal judiciary and indeed members of the Congress are being
looked at by the public with a critical eye, The opinion by many of many govern-
ment is already jaundiced by the Fortas Affair, by the Douglas matter, and by the
sometimes rather disparaging view of "those politicians in Washington."

Let us define the nebuleus guidelines of judicial conduct so that there can be
no opportunity for "impropriety” in the judiciary, much less any question about

confliet of interests,

230 -
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From the Office of P 142-69
REP, TOM RAILSBACK !/>

19th District, Illinois .

1123 House Nffice Building

Washington, D, C.

(202) 225-5906
Contact:; John Burnett

May 28, 1969

ADV, FOR AM's WED., JUNE 4, 1969

REP, TOM RATISBACK, R-ILL,, REPORTS FROM WASHINGTON

A few days ago, in a speech on the House floor, I spoke out against
apparent judicial impropriety bordering on misconduct by some of the men who
.81t _on the nation's highest tribunal-~the Supreme Court.

Serving on the High Court is not and can never be a part-time job.
And yet, it apparently is considered just that by at least two of the justices
who serve on it. There has been a lot of talk about requiring judges to make
full disclosure of their income. We should prohibit our federal judges who
are paid as much as $60,000 per year from receiving outside earned income for
performing services which necessarily detract from their judicial duties.

The resignation of Justlce Fortas because of his financial dealings
with convicted stock market manipulator Louis Wolfson and the $12,000 annual
payment to Justice William O, Douglas by the Albert Parvin Foundation, which
had dealings with the Las Vegas gambling industry, demand an urgent change in
the laws on the federal judieciary. .

The case against these two men is clear cut. Both Fortas and
Douglas, have received substantial amounts of outside income for outside work
while serving on the Supreme Court, thereby making their duties on the bench
part-time responsibilities,

I have called upon Emanuel Celler, Chairman of the House Judiciary
Committee on which I serve, to begin public investigations into the financial
dealings of not only Fortas and Douglas but of other federal judges as well.

I said in my letter to Chairman Celler:

- MORE -
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REP, TOM RAILSBACK, R-ILL., REPORTS FROM WASHINGTON

"My request is not based on wanting to impeach or punish any federal
judge, but rather to determine to what extent judges are receiving income from
outside sources" so that definitive legislation might result in correcting
future improprieties,

The investigation is not to be a witch hunt, It is to be a con-
structive inquiry aimed at determining the need for legislation which mey
require federal judges to reveal outside financial interests, whether in the
nature of honorariums, consultant fees or any other remuneration., Indeed, the
result of our investigation may be to prohibit entirely any payment for work
that is not directly related to a judge's responsibilities on the federal bench

Not only federal judges but congressmen ag well should disclose all
income earned while not performing their federal dutles and should be pro-
hibited from earning any outside income whatsoever. They should, however, be
able to receive out-of-pocket expenses for lecturing, writing, ete.

The money which goes into their pockets should stop there.

This would take away any initiative for them to go gallavanting
around the country to subsidize their judicial income.

Members of ‘the federal judiciary and indeed, members of the Congress,
are being loocked at by the public with a critical eye.r The opinion by many of
many in the government is already jaundiced by the Fortas Affair, by the
Douglas matter and by the sometimes rather disparaging view of "those politi-
cians in Washington."

We must set out immediately to define the nebulous guidelines of
judicial and congressional conduet so that there can be no opportunity for
impropriety in the government--much less any question about conflict of
interests.

The taxpayers deserve that much,

- 30 -
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By FRED P. GRAHAM

Special to The New York Times
WASHINGTON, Nov. 2—The
writings of William H. Rehn-
quist, encased in two thick
binders and lodged by him last
weekend with the Senate Ju-
diciary Committee, show that
President Nixon’s nominee to
the Supreme Court is an un-
varying conservative who be-
lieves that Justices invariably
write their own views into the

Constituion.

To those who have pored
over Mr. Rehnquist’s speeches,
articiles and statements, it has
become apparent that if Mr.
Rehnquist is seated and if he
follows his present philosophy,
he will be an extremely con-
servative Justice — but in a
markedly different way from
the conservatives of the Court’s
recent past. .

Hearings on Mr. Rehnquist, a
47-year-old Assistant Attorney
General, and President Nixon's
other nominee, Lewis F. Powell
Jr., a 64-year-old Richmond law-
yer, will begin tomorrow morn-
ing, with the interrogation of
Mr. Rehnquist first. His nomi-
nation has drawn more criticism
because of his strong conserva-
tive positions than has the
nomination of Mr. Powell. But
neither nomination appears* to
be in serious trouble.

. Believing as he does that the
{ personal philosophies of Jus-
| tices will be reflected in’ their
{ decisions, Mr. Rehnquist has
| written that the Senate should
[ “thoroughly inform itself of the
| judicial philosophy of a Su-
{ preme Court nominee before
| voting to confirm him.” Liberal
' Senators have already said that
they agree with this view and

. will question him closely.

S, Differs From Frankfurter

In recent years, the leading
lights of the  Supreme Court
conservatism were Felix Frank-
furter and John M. Harlan.

They frequently complained
that the Court headed by
former Chief Justice Earl War-
ren was too quick to write the
liberal ideas of the Justices in-
to the Constitution.. They called
for stricter adherence to 'stare
decisis, the doctrine that prior
decisions should be followed.

When Mr. Nixon has praised
strict constructionist judges he
has often’ cited Justice Frank-
furter as the example to be
, followed.

By these lights, Mr. Rehn-
quist, according to his own
statements, is far from a strict
constructionist. Instead, he is
the type of judicial activist
that Justice Waren was—ex-
cept that Rehnquist be-
lieves that it is time to read
conservative rather than liberal
meanings into the Constitution.

“Nor is the law ‘of the Con-
stitution just ‘there,” waiting to
be applied in the same sense
that an inferior court may

Council was considering an or-
dinance in 1964 to make- all
establishments serve everyone
regardless of race or national
origin, Mr. Rehnquist opposed it
in the name of individual lib-
erty. Mr. Rehnquist, then a law-
yer in Phoenix, wrote in a
pubished letter: “To the extent
that we substitute, for the de-
cision of each businessman as
to how he shall select his cus-
tomers, the command of the
government telling him how
he must select them, we give
up a measure of our traditional
freedom.”

QWhen there was a move to

eradicate “de facto” segregation
in the Phoenix schools, he op-
posed it on the following
grounds: “We are no more ded-
icated to an ‘integrated’ society’
than we are to a desegrated’
society. We are instead dedi-
cated to a free society, in
which each man is equal before
the law, but in which each
man is accorded a maximum
amount of freedom of choice
in his individual activities.”
gWhen some Federal em-
ployes began to sign statements
criticizing United States poli-
cies in iVietnam, Mr. Rehnquist
told the Federal Bar Associa-

5'c law that disobedience

tion that the employes could
dmot be tolerated, whether it

lose their jobs. “The Govern-
ment as an employer has a le-|b Violent or nonviolent dis-
gitimate and constitutionally ceg.ience. If force or the threat
recognized interest in limiting|o force is required to enforce
public criticism on the part of|te law, we must not shirk
its employes even though that|PM its employment.”
same Government as a Sov- n speeches and Congres-
ere.ign has no similar consti- testimony, Mr. Rehn-
tutionally valid claim to limit|qgist argued that the courts
dissent on the part of its citi-|goi play no role in shield-
zens,” he said in a speech. ig individuals from surveil-
QIn a speech on young pro-flage from Government agents.
testers’ resort to civil disobedi-|;2'said that citizens would be
ence to dramatize their oppo- ted by top officials in the
sition to Government policy,|eeeutive branch or by Con-
Mr. Rehnquist told the Newark|gess from errant or overzeal-
Kiwanis Club, “In the area of

lowing aggrieved subjects of
surveillance to go to court
“would balance the scale too
far against the interests of
proper law enforcement.” Ke
argued that organized criminals
and subversives would abuse
such court procedures to ex-
pose the Government’s surveil-
lance efforts.

QReacting to the criticisms
that during the Mayday pro-
tests in the District of Colum-
bia many individuals had been
swept into the police mass-ar-
rest net and held without op-
portunity to make bail, Mr.

declared “qualified martial law”
had existed. Police officials, he
said, “have the authority to de-
tain individuals during the pe-
riod of an emergency withcut
being required to bring them
before a committing magistrate
and filing charges against them.”

Throughout the writings
there are only a few references
to the Bill of Rights, and some
liberals on the Judiciary Com-
mittee have served notice that
thgy will qeustion Mr. Rehn-
quist closely tomorrow as to
his apparent tendency to see
governmental needs in sharper
focus than personal rights.

Rehnquist’s Statements Indicate He Would 3¢ an Activist Pressing Conservative Views

Mr. Rehnquist and Mr. Powell

furnished material to the com- *

mittee . after liberal members
asked them to submit their
public statements. There have
been no -indications of opposi-
tion to Mr. Powell by any or-
ganizations.

Today the Leadership Confer-
ence on Civil Rights, a coalition
of civil rights, liberal and labor
groups, announced that it
would oppose Mr. Rehnquist,
but not Mr. Powell.

However, most of the mail
that has been received by the
Judiciary 'Committee has been
favorable to both nominees.

s

Rehnquist replied that an un-

































