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MONDAY EVENING, AUGUST 28, 1972

FOR RELEASE ON DELIVERY EXPECTED AT 8:00 p.m. MONDAY

Let me say at the outset that Federal aid to nonprofit nonpublic schools has
a better chance of congressional enactment today than at any other time in the
2k years that I have served in the House of Representatives.

This does not mean success is assured. But it does mean we have reason to
be hopeful--in fact, maybe just a little bit optimistic.

Much work lies ahead, but I do believe we have a decent chance to come out
on top. The reason I say this is that we have the President of the United States
with us, and we have the chairman of the tax-law-writing House Ways and Means
Committee in our corner. That's a pretty good start.

As you know, President Nixon has repeatedly stated his strong belief that
nonpublic schools are a vital part of this country's educational system and has
vowed that he will do everything in his power to find a way to help them.

As long ago as March 3, 1970, the President declared in a Message on
Education Reform: "The nonpublic schools provide a diversity which our educational
system would otherwise lack. They also give a spur of competition to the public
schools--through which educational innovations come, both systems benefit, and
progress results. Should any single school system--public or private--ever acquire
a complete monopoly over the education of our children, the absence of competition
would neither be good for the school system nor good for the country."

In a speech before the Knights of Columbus in New York City in August 1971
the President stated: "We must see to it that our children are provided with the
moral and spiritual and religious values so necessary to a great people in great
times. And, as Cardinal Cooke has pointed out, at a time when we see those private
and parochial schools which lay such stress on these religious values, as we see
them closing at the rate of one a day, we must resolve to stop that trend and turn

it sround. You can count on my support to do that."

(more)
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Last April 6 President Nixon warned thatAnonpublic education faces "a crisis
of the first magnitude' and reiterated his commitment to Federal help for nonpublic
schools.

Speaking before the National Catholic Education Association at Philadelphia,
the President asserted: "I am irrevocably committed to these propositions: America
needs her nonpublic schools; that those nonpublic schools need help; that therefore
we must and will find ways to provide that help."

Last March the President's School Finance Commission recommended that
Congress consider tax credits, tax deductions or some other method to reimburse
parents for nonpublic school tuition. The next month--last April--the School
Finance Commission's Panel on Nonpublic Education urged Federal aid to ncnpublic
schools through tax credits, construction loans and tuition subsidies. As you know,
Ivan E. Zylstra of the National Union of Christian Schools was a member of the
School Finance Commission and of its Panel on Nonpublic Education and is now pushing
for Federal aid to nonpublic schools as secretary of Citizens Relief for Education
by Income Tax.

I feel as strongly as Mr. Zylstra that we must provide Federal aid to
nonpublic schools. . There are many reasons why I feel as I do.

I believe the needs of our nonpublic schools cannot be ignored by the
Federal Government or the financial burden on the country's public schools will
become intolersble.

I feel very strongly that parents should be able to choose between public
and nonpublic education for their children and that this freedom of choice is in
Jeopardy because of increases in tuition costs and the closing of so many nonpublic
schools.

It also seems only fair to me that parents sending their children to
nonpublic schools receive some measure of tax relief since they are, after s&ll,
taxpayers who carry a dual educational cost load.

As we all know, parents of nonpublic school children pay the cost of public
schcols as taxpayers while educating their children at their own expense ocutside
of the public school system. This dual burden has created a crisis in nonpublic
education which is clearly reflected in declining nonpublic school enrollments
and a rise in public school pupil loads.

The number of children in nonpublic elementary and secondary schools has
dropped by 1.4 million since 1963. These students have shifted to the public

(more)



-3

schools, pushing up public school costs by billions of dollars.

As the President's Panel on HWonpublic Education observed in its report dated
April 14, 1972, "If the decline (in nonpublic education) continues, pluralism in
education will cease, parental options will virtually terminate, and public schools
will have to absorb millions of American students."

The Panel continued: "The social and economic costs to the Nation are too
high to bear when compared to the lesser costs for effective public intervention."

I thoroughly agree with the Panel, and that is why I have cosponsored with
Rep. John W. Byrnes of Wisconsin, senior Republican on the House Ways and Means
Committee, a bill--H.R. 13020~-~which would give the parents of nonpublic school
children a 50 per cent tuition income tax credit up to $40OO per child, with a
phasing out of the credit for those taxpayers with incomes above $25,000.

Now, what has happened to nonpublic school tax credit legislation since
Mr. Byrnes and I introduced our till last Feb. 97

Ways and Means Chairman Wilbur Mills of Arkansas and Rep. James Burke of
Massachusetts, third-ranking Democrat on Ways and Means, introduced an identical
bill--H.R. 13495--and asked the Office of Management and Budget for a report on it.

In reporting on the bill, OMB Director Caspar Weinberger endorsed the
principle of tax credits for nonpublic school tuition but urged that the credit
be pegged at 100 per cent and limited to $200 per child.

Mills thereupon joined ﬁith Rep. Hugh Carey of New York, another Ways and
Means Democrat, to introduce a 100 per cent credit-$200 limit bill but coupled
the tax credit chapter with a chapter providing $2% billion a year in block grants
to the states for public elementary and secondary education. This bill is H.R. 161L1

Ways and Means began hearings on H.R. 16141 and on my bill and related bills
on August 14. The hearings continued through August 18 and will resume Sept. 5,6
and 7.

Administration witnesses supported the goals of Title II, the tax credits
for nonpublic school tuition chapter, while suggesting modifications. They opposed
Title I, the chapter providing massive block grants to public elementary and
secondary schools.

Title I of H.R. 16141 does not meet the President's educational finance
reform objectives. He seeks a fair and adequate system of school financing;
property tax relief; and preservation of local control of education. Title I

(more)
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does not meet the first two of these tests because its sid formula does not require
true value uniform property assessments but actual assessed valuations instead--and
it does not provide property tax relief. The Administration will continue to work
with Congress on this problem.

However, the Administration's endorsement of the general thurst of nonpublic
schocl tuition tax credits is unequivocal.

I personally believe Congress should approve nonpublic school tuition tax
credit legislation on its own merits.

I understand why Hugh Carey tossed in the equelization aid for public
schools.

Carey figures it would improve the chances of the nonpublic school tax
credit legislation if he packages with it a massive shot of Federal funds for the
public schools.

The courts have been ruling that the American educational system is not
properly financed. They are saying, in effect, that a program is needed to achieve
the equalization of educational opportunities within the several states. That is
the rationale behind Title I of H.R. 161kl.

However, I repeat that whatever the merits or deficiencies of Title I of
H.R. 16141, the Congress should proceed to enact nonpyblic school tuition tax
credits.

I have no pride of authorship. If it should turn out that the 100 per cent-
$200 limit proposal becomes the vehicle for nonpublic school tax relief, then I
would support it wholeheartedly although I personally feel the Byrnes-Ford bill
is preferable.

In any case, it is mandatory that the Congress enact legislation which will
enable the parents of nonpublic school children to enJoy some measure of tax
relief and to avoid at least to some extent a double financial load.

In my view, the United States Constitution guarantees Americans a freedom
of choice in education.

When rising costs of education make it difficult or even impossible in some
instances for parents to enjoy that freedom of choice, then the Congress must act.

Nonpublic schools are closing down in increasing numbers. Those that are
surviving have been forced to increase their tuition rates. The burden upon
parents has become very heavy. It is a situation which destroys freedom of choice.

(more)
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To give American citizens freedom of choice without penalty, the Congress
should provide tax credits for nonpublic school tuition.

I firmly believe that tax credits for nonpublic school tuition are
Constitutional.

The constitutionality test has hitherto been a stumbling block to aid for
nonpublic schools. It is my opinion that aid to parents would be constitutionally
acceptable.

As Treasury Secretary George P. Shultz pointed out in testimony before the
Ways and Means Committee last August 1L, the Internal Revenue Code has allowed
deductions since 1916 for contributions to nonprofit nonpublic schools and for
church contributions which are, in fact, used to support schools.

Said Secretary Shultz: '"The fact that the tax benefit would come in the
form of a credit, rather than a deduction, would serve to make the benefit more
uniformly available to all taxpayers, regardless of their marginal tax rates."

"We do not,”" he added, "believe the use of a credit as distinguished from a
deduction raises any constitutional protlems."

Congress should, then, hasten to enact tax credits for nonpublic school
tuition. This will not solve the problems of nonpublic school parents completely.
But it will help tremendously.

Federal income tax credits for parents of nonpublic school children are only
fair. And enacting this tax relief will strengthen our entire system of

elementary and secondary education in the United States.
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Let me say at the outset that Federal aid to nonprofit nonpublic schools has
a better chance of congressional enactment today than at any other time in the
2k years that I have served in the House of Representatives.

This does not mean success is assured. But it does mean we have reason to
be hopeful-~-in fact, maybe just a little bit optimistic.

Much work lies ahead, but I do believe we have a decent chance to come out
on top. The reason I say this is that we have the President of the United States
with us, and we have the chairman of the tax-law-writing House Ways and Means
Committee in our corner. That's a pretty good start.

As you know, President Nixon has repeatedly stated his strong belief that
nonpublic schools are a vital part of this country's educational system and has
vowed that he will do everything in his power to find a way to help them.

As long ago as March 3, 1970, the President declared in a Message on
Education Reform: "The nonpublic schools provide a diversity which our educational
system would otherwise lack. They also give a spur of competition to the public
schools--through which educational innovations come, both systems benefit, and
progress results. Should any single school system--public or private--ever acquire
a complete monopoly over the education of our children, the absence of competition
would neither be good for the school system nor good for the country."

In a speech before the Knights of Columbus in New York City in August 1971
the President stated: '"We must see to it that our children are provided with the
moral and spiritual and religious values so necessary to a great people in great
times. And, as Cardinal Cocke has pointed out, at a time when we see those private
and parochial schools which lay such stress on these religious values, as we see
them closing at the rate of one a day, we must resolve to stop that trend and turn
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Last April 6 President Nixon warned that.nonpublic education faces "a crisis
of the first magnitude" and reiterated his commitment to Federal help for nonpublic
schools.

Speaking before the National Catholic Education Association at Philadelphia,
the President asserted: "I am irrevocably committed to these propositions: America
needs her nonpublic schools; that those nonpublic schools need help; that therefore
we must and will find ways to provide that help."

Last March the President's School Finance Commission recommended that
Congress consider tax credits, tax deductions or some other method to reimburse
parents for nonpublic school tuition. The next month--last April--the School
Finance Commission's Panel on Nonpublic Education urged Federal aid to nonpublic
schools through tax credits, construction loans and tuition subsidies. As you know,
Ivan E. Zylstra of the National Union of Christian Schools was a member of the
School Finance Commission and of its Panel on Nonpublic Education and is now pushing
for Federal aid to nonpublic schools as secretary of Citizens Relief for Education
by Income Tax.

I feel as strongly as Mr. Zylstra that we must provide Federal said to
nonpublic schoels. There are many reasons why I feel as I do.

I believe the needs of our nonpublic schools cannot be ignored by the
Federal Government or the financiel bhurden on the country's public schools will
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and nonpublic education for their children andé that this freedom of choice is in
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taxpayers who carry a dual educational cost load.

As we 8ll know, parents of nonpublic school children pay the cost of public
schools as taxpayers while educating their children at their own expense outside
of the public school system. This dual burden has created a crisis in nonpublic
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schools, pushing up public school costs by billions of dollars.

As the President's Panel on Wonpublic Education observed in its report dated
April 14, 1972, "If the decline (in nonpublic education) continues, pluralism in
education will cease, parental options will virtually terminate, and public schools
will have to absorb millions of American students."

The Panel continued: "The social and economic costs to the Nation are too
high to bear when compared to the lesser costs for effective public intervention."

I thoroughly agree with the Panel, and that is why I have cosponsored with
Rep. John W. Byrnes of Wisconsin, senior Republican on the House Ways and Means
Committee, & bill--H.R. 13020~-which would give the parents of nonpublic school
children a 50 per cent tuition income tax credit up to $400 per child, with a
phasing out of the credit for those taxpayers with incomes above $25,000.

Now, what has happened to nonpublic school tax credit legislation since
Mr. Byrnes and I introduced our bill last Feb. 97

Ways and Means Chairman Wilbur Mills of Arkansas and Rep. James Burke of
Massachusetts, third-ranking Democrat on Ways and Means, introduced an identical
bill--H.R. 13495--and asked the Office of Management and Budget for a report on it.

In reporting on the bill, OMB Director Caspar Weinberger endorsed the
principle of tax credits for nonpublic school tuition but urged that the credit
be pegged at 100 per cent and limited to $200 per child.

Mills thereupon joined with Rep. Hugh Carey of New York, another Ways and
Means Democrat, to introduce a 100 per cent credit-$200 limit bill but coupled
the tex credit chapter with a chapter providing $2% billion a year in block grants
to the states for public elementary and secondary education. This bill is H.R. 161L1

Ways and Means begen hearings on H.R. 1614l and on my bill and related bills
on August 14. The hearings continued through August 18 and will resume Sept. 5,6
and 7.

Administration witnesses supported the goals of Title II, the tax credits
for nonpublic school tuition chapter, while suggesting modifications. They opposed
Title I, the chapter providing massive block grants to public elementary and
secondary schools.

Title I of H.R. 161L1 does not meet the President's educational finance
reform objJectives. He seeks a fair and adequate system of school financing;
property tex relief; and preservation of local control of education. Title I
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does not meet the first two of these tests because its aid formula does not require
true value uniform property assessments but actual assessed valuations instead--and
it does not provide property tax relief. The Administration will continue to work

with Congress on this problem.

However, the Administration's endorsement of the general thurst of nonpublic
schocl tuition tax credits is unequivocal.

I personally believe Congress should approve nonpublic school tuition tax
credit legislation on its own merits.

I understand why Hugh Carey tossed in the equelization aid for publie
schools.

Carey figures it would improve the chances of the nonpublic school tax
credit legislation if he packages with it a massive shot of Federal funds for the
public schools.

The courts have been ruling that the American educational system is not
properly financed. They are saying, in effect, that a program is needed to achieve
the equalization of educational opportunities within the several states. That is
the rationale behind Title I of H.R. 161Ll.

However, I repeat that whatever the merits or deficiencies of Title I of
H.R. 16141, the Congress should proceed to enact nonpyblic school tuition tax
credits.

I have no pride of authorship. If it should turn out that the 100 per cent-
$200 limit proposal beccmes the vehicle for nonpublic school tax relief, then I
would support it wholeheartedly although I personally feel the Byrnes-Ford bill
is preferable.

In any case, it is mandatory that the Congress enact legislation which will
enable the parents of nonpublic school children to enjoy some measure of tax
relief and to avoid at least to some extent a double financial load,

In my view, the United States Constitution guarantees Americans & freedom
of choice in education,

When rising costs of education meke it difficult or even impossible in some
instances for parents to enjoy that freedom of choice, then the Congress must act.

Nonpublic schools are closing down in increasing numbers. Those that are
surviving have been forced to increase their tuition rates. The burden upon
parents has become very heavy. It is a situation which destroys freedom of choice.
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To give American citizens freedom of choice without penalty, the Congress
should provide tax credits for nonpublic school tuition.

I firmly believe thet tax credits for nonpublic school tuition are
Constitutional.

The constitutionality test has hitherto been a stumbling block to aid for
nonpublic schools. It is my opinion that aid to parents would be constitutionally
acceptable,

As Treasury Secretary George P. Shultz pointed out in testimony before the
Ways and Means Committee last August 1ll, the Internal Revenue Code has allowed
deductions since 1916 for contributions to nonprofit nonpublic schools and for
church contributions which are, in fact, used to support schools.

Said Secretary Shultz: "The fact that the tax benefit would come in the
form of a credit, rather than a deduction, would serve to meke the benefit more
uniformly availsble to all taxpayers, regardless of their marginal tax rates.”

"We do not,"” he added, "believe the use of a credit as distinguished from a
deduction raises any constitutional protlems."

Congress should, then, hasten to enact tax credits for nonpublic school
tuition. This will not solve the problems of nonpublic school parents completely.
But it will help tremendously.

Federal income tax credits for parents of nonpublic school children are only
fair. And enacting this tax relief will strengthen our entire system of

elementary and secondary education in the United States.
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Warren P. Knowles April 14, 1972
David H. Kurtzman

William E. McManus The President

Duane Mattheis The White House

‘Wendell H. Pierce
William G. Saltonstall
W. B. Thompson
Clarence Walton Dear Mr. President:

Ivan E. Zylstra

Washington, D. C. 20500

On March 3, 1972 your Commission on School
Finance submitted to you its Final Report,
EXECUTIVE DIRECTOR covering the aspects of our study which were
Norman Karsh required by Executive Order 11513, dated
March 3, 1970.

Within the Commission you appointed a four-member
Panel on Nonpublic Education with directions to
report to you on matters of special concern to
the Nation's nonpublic elementary and secondary
schools.

The Report of the Panel on Nonpublic Education
is submitted herewith. In reading this report,
it is important to recognize that it represents
the views of the Panel members and that it has
been neither reviewed nor approved by the
Commission as a whole.

Respectfully submitted,

~a~

Neil H. McElroy

he Superintendent of Documents, U.S. Government Printing Office
For sale by the Sup Washington, D.C. 20402 - Price 60 cents
Stock Number 1780-0972
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President’s Panel on Nonpublic Education

1016 Sixteenth Street, N.W., Washington, D.C. 20036  (202) 382-1646

Clarence Walton, CHAIRMAN
William E. McManus

William G. Saitonstall

Ivan E. Zylstra

RESEARCH ASSOCIATE April 14, 1972
Raymond Bojleau
The President
The White House
Washington, D. C. 20500
Dear Mr., President:
I have the honor to submit to you the final report of the
President's Panel on Nonpublic Education which you “established
on April 21, 1970. Throughout its deliberations the Panel has
kept uppermost in mind your request for recommenlations "that

will be in the interest of our entire educatiomal system,”

Our findings confirm your initial assessment of the nomn-
public school situation: enrollments are falling and costg
are climbing. The trends, however, are neither inexorable
nor inevitable if certain initiatives are undertaken. We have
sought to discover reasons for, and implications of, enrollment
losses. While the causes are multiple, interrelated, and
difficult to isolate, the implications are clear. If decline
continues, pluralisﬁ in education will cease, parental options
will virtually terminate, and public schools will have to

absorb millions of American students. The greatest impact

The President Page 2

will be on some seven of our most populous States and on large
urban centers, with especially grievous consequences for
poor and lower middle-class families in racially changing
neighborhoods where the nearby nonpublic school is an
indispensable stabilizing factor.

The social and economic costs to the Nation are too high
to bear when compared to the lesser costs for effective public
intervention. The Panel, therefore, makes these four major
recommendations:

(1) A Federal Assistance Program for the urban poor
through a four-pronged approach which includes:
(a) reimbursement allowances to welfare families
for expenses connected with sending their children
to nonpublic schools as well as supplemental in-
come payments to the working poor for this same
purpose, (b) experimentation with voucher plans
for parents of imnmer-city school children,

(c) strict enforcement of the Elementary and
Secondary School Education Act so all children
receive the full benefits to which they are entitled,
and (d) adoption of a Commission on School Finance
recommendation for an urban education assistance
program to provide interim emergency funds on a
matching basis to large central-city public and
nonpublic schools;

(2) Federal income tax credits to parents for a portion
of nonpublic school tuition expenditures;

(3) A Federal construction loan program;

(4) Tuition reimbursements on a per capita allocation
formula in any future Federal aid program for education.

Because the crisis is most acutely felt by church-related
schools, notably Roman Catholic, the Panel has given serious

attention to the constitutional issue. It is persuaded that
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although direct aid to nonpublic schools is prohibited, aid
to parents and to children will pass judicial muster.
Anticipating that such recommendations may provoke a debate
of gignificance to all American education, the Panel presents

ecriteria which, hopefully, will prove germane and useful.

But the recommendations have not sought to evoke public
response only. Much can be done by the nonpublic school
community to help itself. Concrete suggestions, which can
be adjusted to the needs of different nonpublic schools, have
also been made. Conscious of the great needs in the public
sector, the Panel has acted on the premise that while non-
public schools need and deserve outside help, large efforts
of gelf-help are also required. A private voluntary enter-
prise (a waning aspect in American life) must retain
substantial responsibility for its own affairs, lest it

become private and voluntary in name only.

One final note: the next few years are critical to the
future of pluralism in education. Whatever is done must be

undertaken with a profound sense of urgency.

Respectfully submitted,

/” ) e f -,

arence C. Walton, Chairman
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PROLOGUE:
MANDATE

AND

BELIEFS

A.

Th

THE NATURE OF THE MANDATE set before the President’s
Panel on Nonpublic Education as well as the Panel’s related beliefs
must be clear from the outset. For this reason the Panel immediately
addresses itself to a clarification of these aspects.

Mandate

The President’s Panel on Nonpublic Education came into existence
on April 21, 1970, when President Richard Nixon established this
four-member group and charged it to do three things:

1. To study and evaluate the problems concerning nonpublic
schools;

2. To report the nature of the crisis confronting nonpublic
schools;

3. To make positive recommendations to the President for action
which will be in the interest of our entire national educa-
tional syster.

The Presidential mandate, therefore, directed the Panel’s investi-
gations into the formally structured programs carried on by schools.
In its deliberations, however, the Panel became keenly aware of an
important and sometimes overlooked fact: While schooling is
education, education is more than schooling.

Research findings which deal with early childhood learning may
turn out to be more significant than evaluations of present structures.
Small illustrations signal large issues. The fact that eighteen-month
olds reveal little difference in learning capacity and three-year olds
exhibit sharp differentials tells us how much more we need to know
about this critical and relatively short time span of early life. Little
is known of and less is done with ways to help parents understand
and fulfill their teaching role in the infant’s life, to encourage families
to help other families with the very young, to spur churches to go

1



beyond ritualistic preparations for baptisms, confirmations, or bar
mizvahs in their relationships to the child, and to deploy public
resources so effectively that teachers interact more constructively in
the parent-child relationships.

In a more enlightened day, we shall learn how to respond more
innovatively to the coming of a new and precious resource, the new-
born child. For the present, however, it is important to remember that
the Panel’s charge was to focus upon the child after he has entered the
formal schooling process. And even within this time frame and within
this institutional setting are enough complexities to excite the energies
of all and chasten the ambitions of most.

A proper response to the President requires answers to seven im-
portant quest{ons:

1. What is meant by nonpublic schools? ;

2. What positive features and what forces make their preserva-

tion a desirable and an achievable objective?

3. What negative factors severely jeopardize their future?

4. What are the added costs, economic and cultural, to the

American public if nonpublic schools decline and deteriorate?

5. What should government do in a constitutionally acceptable

and economically viable way to help nonpublic schools?

6. What should the nonpublic school community do for itself?

7. What criteria are most relevant when Americans engage in

the debate nn the future of American education?

Answers to these questions are governed by facts and conditioned
by beliefs. How the Panel’s conclusions have been affected by its
basic philosophy may be best perceived through a straightforward
statement of its own credo.

person, the child’s dependency on others for fulfillment, the primacy
of the parental role, the necessary supportive involvement of society
through its school systems, the large uncertainties on how growth
and maturity are best achieved. Because various people read these
implications in different ways, a summary of our convictions is ap-
propriate. Our credo is easy to state, noble to contemplate, difficult
to realize.

We believe that when parents send offspring to school, a unique
kind of contract comes into being. Parents, literally and figuratively,
ask the teacher: “Will you help our child learn?” They invite some-
one outside the family to participate in the quasi-mystical, highly
intimate, and deeply reverent enterprise of launching a human being
into the “being human” stream. Long before the child reaches adult-
hood, millions upon millions of stimuli (books and people, sights
and sounds, tastes and touches) will pound and batter the youth.
It is the teacher’s function to help sort out and transmit proper
signals; it is the teacher’s role to share in the parental respbnsibility.
Home and school unite in a sacred trust!

We believe nonpublic schools, in their variety and diversity, offer
important alternatives to state-run schools. It is conceivable that in
years to come a larger degree of diversity will become characteristic
of the public school system. But until public schools offer wider
alternatives, it is not only legal but right that nonpublic options be
available. Whether these nonpublic schools be rich or poor, tradi-
tional or experimental, boarding or day, church-related or not,
they have been, are, and should continue to be important parts of
the varied American educational scene.

B. We believe that men do not live by knowledge alone. They also
asic live by a set of human values—ethical, moral, and religious. The non-
Beliefs public schools consciously seek to explore the utmost reaches of these

When a child is born, one cycle in the miracle of human love
and human need ends. Another begins. The new cycle involves ques-
tioning and answering. Because the infant is totally dependent, it
becomes the task of others to answer by word and deed the two most
profound questions any society faces:

What is a human being?
What is being human?

The first query relates to fact: someone exists; the second relates
to fulfillment: existence is growth. Growth requires nurture and
direction, which are, in turn, the basic ingredients of the learning
process.

From such elementary observation emerge profound implications
dealing with the sanctity of individual life, the inviolability of each
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values and to inculcate in the young a respect for them. The secular
underpinning for these values is found in the seedbeds of Greco-
Roman civilization ; the spiritual base rests chiefly on a Judeo-Chris-
tian religious tradition. The resulting amalgam constitutes our demo-
cratic and American values. Some two centuries have not eroded the
importance of what a 1781 charter of a nonpublic school said so
well :

Goodness without knowledge is weak and feeble; knowledge
without goodness is dangerous. Both combined form the noblest
character and lay the surest foundation of usefulness to mankind.!

We believe a major purpose of education is to increase the indi-
vidual’s capacity for the generous enjoyment of life and the generous

* John Phillips, 1781.



sharing of his gifts; consequently, there must be realistic choice—
choice of job, choice of church, choice of neighborhood, choice of
school. Nonpublic school supporters, while understanding the tremen-
dous burdens placed on public schools, must continue to offer a
varied educational experience, use their freedom wisely, merit their
tax-free status, and earn a just measure of public support. They must
beware of frills, be willing to “make-do,” and be eager to cooperate
at every possible opportunity with other schools.

We believe that the true vision is not of schools, but rather of the
individual child for whose growth the school shares responsibility
with parents, church, and community. Nonpublic schools accept this
vision, and their record shows a continuing concern for the education
of enterprising, creative, and compassionate human beings—a re-
source on which the future of the Nation depends. It matters little
that their numbers are small, but it matters ever so much that their
quality is high, their contributions distinctive, their clients committed.
They must not only survive; they must flourish.

We believe that, as they flourish, they must ceaselessly remind
their patrons to do everything possible to assist the public schools
which themselves confront serious problems. The following quotation
from a nonpublic school principal’s letter to parents of his students
illustrates a point the Panel wholeheartedly endorses:

While you pay tuition at this school, you also pay taxes for the
support of your public schools. But paying taxes is not enough.
Parents of children in private schools owe concern and time to
the tax-supported schools. We are independent of many of the
pressures to which they are subjected, and we must use whatever
influence we have to support them in their monumental task.?

The Panel’s premise is clear: there is an interlocking set of rela-
tionships between all schools, and failure to recognize this elementary
fact can only resurrect or perpetuate narrow partisanships which ill
serve the Nation’s children.

It is from these philosophical perspectives that we judge. It is for
others to determine whether such perspectives make sense, and if they
do make sense, to help translate them into reality.

? Phillips Exeter, 1952.

CHAPTER 1|I

A BRIEF DESCRIPTION OF N ONPUBLIC SCHOOLS as re-
vealed in their variety, their current status, and their future will serve
as a helpful background for this study.

A.
Varied
Enterprise

While it is commonplace to divide nonpublic schools into two
basic types—independent and church-related—generalizations about
them, even when so classified, can be dangerously misleading. Some
are young institutions struggling for survival, and others are venera-
ble institutions with origins dating to early colonial days; some offer
revolutionary new curricula, while others are content with traditional
approaches; some are in great demand, while others face a threaten-
ing future.

The ten percent of total enrollment now included in nonpublic
sc}.lools does not suggest, at first blush, any considerable figure, but
this percentage represents 5,282,567 students. This number exceeds
by nearly 650,000 pupils the total public school enrollment in the
Nation’s largest State (California) and surpasses by 1,800,000 pupils
New York’s total public school enrollment. It is indeed a very sub-
stantial enterprise.

During the seventeenth and eighteenth centuries nonpublic
schools were chiefly small academies, seminaries, or dame schools.
Beginning in the nineteenth century and continuing into the
twentieth, increasing numbers have been church-related. Some 3,200
independent schools now range in kind from kindergartens to mili-
tary schools, from boarding (boys, girls, and coeducational) to
country day schools, from traditional and highly structured schools
to freedom schools characterized by innovation. Some recent addi-
tions, like the Street Academies and the Harlem Preparatory
School, have sprung up to meet minority needs and aspirations.



Far more numerous than the independents are the church-related
institutions, Catholic, Protestant, and Jewish. There are over 18,600
such establishments, the largest of which is Roman Catholic, whose
12,000 schools enroll 4.37 million pupils, constituting eighty-three
percent of the total nonpublic school membership.

The long history and multiple types of nonpublic schools make
several things clear: variety is as stimulating for education as
for other spheres; freedom to form such schools is highly esteemed;
and alternatives to public education are encouraged. By and large,
the support base does not rest on people of wealth but on working
families who have paid taxes to sustain public schools and who have

1%

PROTESTANT EPISCOPAL 1.0%

SEVENTH DAY ADVENTIST 1.0%
OTHER CHURCH RELATED 1.0%

From research, recorded testimony, and distillations of its own
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experiences, the Panel defines the present status of these schools in S
the following terms: ==
(J
1. The enormous potential of parent power is effectively §;§’
harnessed. mon /ok
2. Their teachers and students play a large part in decision- =5 / <=
making. = a,
3. Many are committed to experimentation. / Pl
4. Independent study and individual attention to students hold o
high priority. o
5. Special opportunities for improved education of American / -

Indians, Black Americans, Spanish-speaking Americans, and
other ethnic groups are being furthered. They will continue
to offer the children of both new and old Americans an oppor-
tunity to be educated as patriotic citizens, while, at the same
time, they maintain a link with the rich heritage that is ]
uniquely theirs.
6. Many free or community schools are working toward the ‘

65.8%
PAROCHIAL

Nonpublic School Enroliment Distribution

kinds of life style and education that parents and their chil-
dren increasingly seek. Respect for the whole person and for
warm interpersonal relationships is a faetor of increasing
importance.

7. Most people no longer see nonpublic schools as a divisive
force or as a threat to the public schools, but rather as an
integral part of American education, as partners with public
schools, and as a necessary witness to the values of volun-
tarism, pluralism, and diversity in American education. This
attitude becomes more evident in considering the following
items:

® A Gallup survey put the following question to a repre-
sentative sample of the American public: “As you know,
there is talk about taking open land and building new
cities in this country. New cities, of course, would include

ROMAN CATHOLIC 83%



people of all religions and races. If such communities are
built, should there be parochial and private schools in
addition to public schools?” Seventy-two percent re-
sponded yes, twenty-three percent no, and five percent no
answer. Respondents in areas where there are both public
and parochial schools answered eighty-four percent yes,
twelve percent no, and four percent no answer. .
Recent research has confirmed the Greeley-Rossi? find-
ings that Catholic schools, the largest segment of the
nonpublic school sector, are not a divisive force and
would be so regarded only by those few who still dream
about a melting-pot kind of American society at a time
when sociologists are saying that cultural pluralism urges
the conscious encouragement of ethnic and religious
diversity. Moreover, our research indicates there is room
to argue that the freedom to maintain the distinctiveness
that major segments of the population desire defuses dis-
ruptive impulses.

Research shows that public and nonpublic schools’ coop-
erative plans and programs have received solid support
from parents of children in both kinds of schools.

9. Nonpublic schools are rendering meritorious service in
inner-city areas where their continuance is crucially needed
for the education of economically disadvantaged children.
For this the following investigations offer buttressing data:

® A research study in Michigan has revealed that there is
“more evidence of equality of opportunity in the church-
related than in the public schools.” In terms of “educa-
tional advantages,” a child in a “low status” community
is “better off in church-related schools than in public
schools.” 7

® A comparable study in Chicago produced evidence that
Catholic schools “were not, as had been charged, filtering
off the most intelligent students in each area and leaving
the dregs in the public schools. In fact, the Catholic
school IQs fell farther behind the public school IQs in
poor neighborhoods than in wealthy neighborhoods.”
Catholic school pupils’ achievement was equal or superior
to that of comparable public school pupils where “per
pupil cost was only 59.8 percent as high as the public
school expenditure level.”.

@ In Chicago, “dollar outlays for instruction by the Cath-
olic schools were more evenly distributed across neighbor-

8. Public policy generally favors continuance of nonpublic § : !
schools. The executive, legislative, and judicial branches have hoods °£ varying wealth than was ‘hi case with the public
spoken : schools.” It was also reported that “public schools were

® The President of the United States has declared non- benefiting wealthy and white communities more than

public schools “provide a diversity which our educational
system would otherwise lack.”

® Acknowledging that nonpublic schools serve a public
purpose, the Congress and several States have enacted
laws for the benefit of nonpublic school pupils.

® The United States Supreme Court, in the Allen * textbook
decision, noted that legislative findings and court deci-
sions have recognized that “private education has played
and is playing a significant and valuable role in raising
national levels of knowledge, competence, and experi-
ence. . . . Considering this attitude, the continued will-
ingness to rely on private school systems strongly suggests
that a wide segment of informed opinion, legislative and
otherwise, has found that these schools do an acceptable
job of providing secular education to their students.” In
the Lemon %~DiCenso ¢ decisions, the Court did not re-
verse its findings in Allen, but only outlawed the Penn-
sylvania and Rhode Island patterns of aid to church-
related schools (not necessarily to all nonpublic schools)
because they involved the Court’s conception of illegal
“entanglement” of Church and State.

poor and Black communities, while the Catholic schools
were benefiting poor and Black communities more than
wealthy and white communities.”
10. The national mood favors voluntarism in education. This

assertion is made in light of these considerations:

® A nonpublic school is a voluntary enterprise. It begins
when a community of people decides to make a private
investment in nonpublic education. It continues as long
as the community maintains its support. It goes out of
business when its backers withdraw their support.

® The American investment of private funds in nonpublic
schools is unparalleled in any other nation of the world.
For example, in the Chicago Archdiocesan school system,
parents of about 20,000 eighth graders enrolled for next
September’s Catholic high school freshman class pledged
to spend in excess of $32 million for their children’s sec-
ondary education over a four-year period. That kind of
investment in private education is unheard of beyond the
borders of our Nation.

® There is a strong sentiment developing in favor of op-
tions, for example, the choice of one of several public
schools within a system or the choice of a public or non-

1 “Eow the Public Views Nonpublic Sthools” 1969, . . public school by way of a voucher plan. It would be

? Andrew W. Greeley and Peter F. Rossi. The Education of Catholic Ameri- utterly cynical to presume that all this interest in options
cans (Chicago: Aldine Publishing Co., 1966.)

* President Richard M. Nixon, “Message on Education Reform,” March, 7 All quotations in item 9 are taken from Donald A. Erickson and George
1970. . F. Madaus, Issues of Aid to Nonpublic Schools, Summary Analysis: Center

* Board of Education v. Allen, 392 U.S. 236, 243 (1968). for Field Research and School Services, Boston College, Boston, Mass., Sep-

® Lemon v. Kurtzman, 398 U.S. 569, 570 (1971). tember 17, 1971.

¢ Early v. DiCenso, 398 U.S. 89 (1971).
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is motivated only by racial considerations though, unfor-
tunately, racial prejudice of one kind or another is effec-
tively holding up general plans for options based entirely
on educational considerations.

10
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In addition to the positive aspects recorded above, there are other
grounds for optimism. Because 1971 brought Supreme Court deci-
sions that created considerable disappointment among nonpublic
school adherents, there is a tendency to view the recent past as one
of unrelieved gloom. A broader perspective leads to different assess-
ments. In point of fact, the year brought these five quite remarkable
developments which will be discussed individually:

8
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1. The Serrano ® decision in California (August 30, 1971) ;

9. The Washington Seminar for Nonpublic School Leaders
(May 19-20, 1971} ; ! i

3. Response by the U.S. Office of Education to a Panel rec-
ommendation of February 12, 1971; b

4. The Airlie House Conference in Virginia (November
15-17, 1971); S ,

5. The statement of the President’s Commission on School
Finance (March 6, 1972).

1. The Serrano Decision

The Serrano decision is of more than casual interest. Handed
down on August 30, 1971, by the Supreme Court of California,
the ruling declared that the State’s funding system, with its
heavy reliance on local property taxes, generated excessive
variations of expenditures per pupil among districts. Galiforni-
ans were being classified according to wealth; and classification
by wealth, said the Court, is intolerable when it 1nterft;res \'mth
the “fundamental” interests of individuals. Education is a
fundamental interest. b

The Panel, impressed by the Court’s high sensitivity to the
concept of equity, asserts its dedication to the same high ideal
and feels that Serrano (plus subsequent decisions in Minnesota,
Texas, Arizona, and New Jersey) signals important advances in
asserting the rights of all children to a fair share of tax resources.

Related to Serrano is a Texas ruling by a panel of three Fed-
eral judges. The Edgewood Texas School District (with a poor
and predominantly Mexican-American population) had a per
pupil expenditure of less than $300, as contrasted with $5,334
for the richest Texas district. As the New York Times editorial-
ized on December 25, 1971, “When the difference in financial
support is almost 2,000 percent, the result is a Tale of Two
Schools that makes a mockery of equal protection.” The Panel’s

Serrano v. Priest, (Cal. App.) 89 Cal. Rptr. 345 (1971).

concern with the right of every child to equal opportunity and
equal protection of the laws under the Fourteenth Amendment
explains its interest in—and approval of—the equity principle
expounded in these decisions.

2. The Washington Seminar for Nonpublic School Leaders

Another positive note was the immediate and affirmative re-
sponse to a recommendation made by the Panel, in its first
interim report (February 12, 1971), that there be held a high-
level meeting in Washington to review the nonpublic school
crisis in all its dimensions. As a result, forty-four leaders, repre-
senting five million youngsters enrolled in nonpublic schools,
gathered in Washington on May 19-20, 1971.

The Panel shared in these historic discussions out of which
emerged a decision to form a new organization called the Coun-
cil for American Private Education. CAPE, as it is familiarly
known, is a fledgling organization whose potential is yet to be
realized. To its credit, it has already undertaken serious efforts
to eliminate the insulation which has existed heretofore among
components of nonpublic school systems; and its charter incor-
porates a philosophy of cooperative relationships with major
public school organizations, such as the National Education
Association. Its determination to tell the story of nonpublic
education is commendable.

The Panel judges these to be important steps. It renders this
judgment because any review of school history demonstrates
that internecine rivalries—often petty and parochial in nature—
have worked to the detriment of children. The widely held and
misguided philosophy that what was done for one system must
invariably hurt the other will crumble only as common efforts
are made to enlist the support of all people at this critical time
in American education. CAPE’s founding requires CAPE’s
funding, and the Panel urges its financial support to major
foundations and sponsors of nonpublic schools.

3. The USOE Bridge

One of the Panel’s first recommendations called for creation
of a new structure within the U.S. Office of Education “to deal
directly with nonpublic schools and to make effective recom-
mendations to top officials in the Department of Health, Edu-
cation, and Welfare.” The Panel was led to this view by testi-
mony that the nonpublic sector was virtually ignored by public
officials: data were inadequate, liaison almost nonexistent, dis-
trust evident. It was the view of Commissioner Sidney Marland
that the proposed reorganization might prove dysfunctional and
that the proper response was rather a broadening of the Depart-
ment’s vision to embrace the entire educational system, includ-
ing the previously neglected nonpublic sector. To that end, a
coordinator for nonpublic educational services has been named
to provide a direct link between the Office of Education and
nonpublic schools.

This response is reasonable, and time must be allowed to
demonstrate its value. Appraisal should be undertaken and
publicly reported no later than December, 1974.

11
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4. The Airlie House Conference

The U.S. Office of Education sponsored a historic meeting at
Airlie House in Virginia on November 15-17, 1971, which
brought together approximately seventy educational leaders:
over thirty superintendents from large urban public school
systems and their nonpublic school counterparts. No such
meeting had been undertaken previously. It was encouraging to
note that common concerns for quality education permeate the
leadership of both the public and nonpublic schools. Even
in a group discussion on financing public and nonpublic edu-
cation which produced the most spirited and most divergent
views, the conference summary recorded these telling points: °

a. Plural school systems are generally favored by
everyone.

b. The problems of public and nonpublic city schools
are much the same, that is, eroding tax base and flight
to the suburbs.

c. There is some evidence that funding and providing
services to nonpublic schools help support public edu-
cation. The more people involved, the broader will be
the support of all education.

d. Nonpublic schools would be willing to submit to rea-
sonable regulations if they use public funds.

e. To help solve urban problems, a new coalition of
superintendents, mayors, and union leaders needs to
be formed.

The U.S. Office of Education is to be commended for this
effort, and the Panel recommends the sponsoring of similar con-
ferences. Initially, meetings of this sort cannot be expected to
produce blueprints for action, but they can go a Jong way toward
providing an atmosphere for constructive cooperation.

5. The Report of the President’s Commission on School Finance

In its final report the President’s Commission on School
Finance adopted the following positions:

a. The Commission recommends that local, State, and
Federal funds be used to provide, where constitution-
ally permissible, public benefits for nonpublic school
children, e.g., nutritional services such as breakfast
and lunch, health services and examinations, transpor-
tation to and from schools, loans of publicly owned
textbooks and library resources, psychological testing,
therapeutic and remedial services, and other allowable
“child benefit” services.

b. Aware that the provision of child benefit services alone
will not make a substantial contribution toward the
solution of the nonpublic schools’ financial crisis, the
Commission further recommends that governmental
agencies promptly and seriously consider additional
and more substantive forms of assistance, e.g., (1) tax
credits, (2) tax deductions for tuition, (3) tuition
reimbursement, (4) scholarship aid based on need,

®*USOE: Conference Summary, 1971.

and (5) equitable sharing in any new federally sup-
ported assistance programs.

c. Evidence is inconclusive in regard to the amount of
program participation that nonpublic school children
are receiving under Federal education programs for
which they are legally entitled. The Commission urges
that the Federal Government take action to guarantee
to nonpublic school children equitable participation in
all Federal programs for which they are eligible.
Though these programs would continue to be admin-
istered through public school systems, such action
would insure that all eligible children attending non-
public schools participate in federally aided programs.

Neither rhetorical flourish nor desire for self-fulfilling proph-
ecy prompts the Panel to welcome the Commission recommen-
dations as historic ones. The fact speaks for itsef. When the
Commission began its deliberations, it was difficult for the Panel
to anticipate that such support would have been achieved on
these delicate points. The action has been taken. The recom-
mendations are going forward to the President and to the Con-
gress. The points for well-tempered optimism are solid. The
possibility of imaginative and constructive action now lies before
us.

13
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LIKE OTHER SIGNIFICANT VOLUNTARY ENTERPRISES
in America, nonpublic schools came into being to fill an important
need not met by a public agency. They operate under the constant
and pervasive challenge of the market: if they fail to measure up to
client expectations or if a public agency better serves the purpose,
they cease to exist.

But education is not a genuinely free market because the public
sector holds a preponderant position which is buttressed by over
$45 billion of tax money. If a difference in the resource base makes
the existence of nonpublic schools precarious, the situation is ren-
dered more vulnerable because winds of change are sweeping every
major contemporary institution. Nonpublic schools feel the full con-
straint of, but do not enjoy the full benefit of, the market system.

A Rand Corporation report to the Commission noted that the
public school establishments of large cities exhibit an incapacity to
adjust and that outside pressures are required for innovation. Despite
this alleged inability to respond effectively, public school enrollments
have increased twelve percent since 1965, while nonpublic enroll-
ments have decreased by twenty-three percent. Possibly a paradox
is in the making. It is clear, however, that the public interest is
related to the all-important question: if nonpublic schools do not
survive, what consequences follow for public schools and for Ameri-
can society? Three major conclusions must be considered in ren-
dering a proper answer.

A. Public schools least able to accommodate additional pupils
would be the ones generally hardest hit by the tide of transfers.

B. Municipalities, already heavily burdened with rising taxes
for projected public education needs, would confront militant
demands for even higher tax rates to sustain crowded public
schools. )

C. Social costs may prove to be even higher than economic
ones, For larger cities, closing nonpublic schools would have
marked impact on housing patierns, unemployment ratios, and
racial stability.

1. Housing patterns are altered because people with
sufficient money flee from overcrowded schools and leave
the poor to endure deteriorating neighborhoods and
schools.

2. Unemployment ratios between rich and poor, black
and white become further distorted because overcrowded
schools have a higher proportion of dropouts.

3. Racial stability is most threatened where most
needed because neighborhood nonpublic schools are
frequently the major reason for holding whites in the
area.

Prudent policy-making requires analyses of major possible alter-
natives. If the accepted hypothesis is wholesale closing of nonpublic
schools, analysis of State and urban enrollment patterns, respectively,
reveals important conclusions. Modifications of estimates obviously
qualify the conclusion, and the following analysis draws heavily on
research authorized by the President’s Commission on School Finance.

A.

State
Nonpublic
Enrollment
Patterns

Nonpublic enrollments are concentrated in New York (789,110),
Pennsylvania (518,435), Illinois (451,724), California (398,981),
Ohio (339,435), New Jersey (298,548), Michigan (264,089), and
Massachusetts (205,011). These eight industrialized and urbanized
States are heavily encumbered by costly public services, with serious
financial crises a distinct possibility. Disquieting signs are already
appearing, such as extended public school holidays in Ohio because
of negative school levy votes, Pennsylvania’s fiscal brinkmanship
prior to recent tax legislation, and staggering budget demands on
California and New York.

Michigan is a dramatic case in point. Aware that its nonpublic
schools (which in 1970 enrolled 287,000 pupils, or some fourteen per-
cent of the State’s school-age children) were in financial trouble, the
legislature passed a bill authorizing use of tax funds for partial pay-
ment of the salaries of lay teachers in Michigan’s nonpublic schools.
The amount authorized for this purpose was limited to two percent
of the total State outlay for education. In effect, the law brought aid
to nonpublic school pupils at an annual rate of about $130 per pupil,
much less than the annual rate of $843 per public school pupil.

In November, 1970, the Michigan plan was overturned by voter
approval of a constitutional amendment. Subsequent court action
sustained the voters’ veto. Repercussions from Michigan were felt
across the Nation. Word reached the Panel that some nonpublic

15
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These seven states will lose
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1,416,122 nonpublic students.

school leaders in Michigan were considering a total shutdown of their
systems and that public school authorities were bracing for an ava-
lanche of transfer students from closed nonpublic schools. Further
reports indicated that parents of nonpublic school children were orga-
nizing a “vote no” crusade to defeat proposals for millage tax increase
to pay public school bills and that some parishioners were strongly
objecting to announcements of tentative plans to shut down parish
schools.

Because of the nature of this crisis and its possible meaning to other
States, the Panel met in Lansing on May 24, 1971, with a number of
business, education, and government leaders. After its investigation,
the Panel concluded: that the school controversy had left a large seg-
ment of Michigan citizenry frustrated and, indeed, bitter; that Mich-
igan’s leadership in quality nonpublic education had been seriously
impaired; that the large and financially hobbled urban centers, nota-
bly Detroit, would have to provide facilities for a substantial number
of transfer students; that the white ethnics and Blacks in Detroit who
prized their nonpublic neighborhood schools faced the dismal
prospect of losing such facilities in the near future; and that projec-
tions for the State’s educational budget suggested an increase from
$1.9 billion in 1970 to $3.7 billion by 1975—an increase that could
outstrip revenue by some ninety percent.

The inescapable conclusion is this: the prospect of massive dis-
locations exists in eight of the Nation’s most populous States.’

rban
Impact

The significance of nonpublic school enrollment for metropolitan
areas is suggested by a simple statistic: eighty-three percent of such
enrollment is found in these regions. In the twenty largest cities,
nearly two out of five school children are enrolled in nonpublic
schools. The top fifteen cities have the following enrollment figures,
which reveal, interestingly enough, that ninth-ranked Buffalo and
last-ranked St. Paul have percentages approximating that of Phil-
adelphia, where nonpublic schools enroll one of every three students.

* Economic Problems in Nonpublic Schools, p. 326.
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Nonpublic Pereentage o

City s i ‘:::a’;

New York City. ... ....... 358, 594 24.3
OO 7 Fiois it bl it 208, 174 27.3
Philadelphia............ E Sl e 146, 298 33.6
Dletiort S0 it A 58, 228 16.5
Los Angeles. .. voouvvioncnansines 43, 601 6.3
New Orleans. . c.ooumevuninsenns 41, 938 27.2
Cleveland. . ......... SR Lie 36, 922 19.4
Pittsburpgh. . .0 o o bo ey e e 36, 661 19. 4
BuHalo ., i oo e e b e 36, 623 33.8
TORIOI I S <0 ot st s el e T ; 35,237 27.1
Baltnore, - oo onniniinh el oo il 33,833 15.0
Chcionatl. s e oy s rarsnioriss 32, 653 27. 4
Milwaukee, ... ..oveennons 32, 256 19.8
San Francisco....... 29, 582 23.9
StPaal R e R 22, 267 30.3

In changing neighborhoods of such cities exist balances so delicate
that access to a school of choice affects a decision to move or to stay;
in the cities, too, are found other changing balances because unem-
ployment, poor housing, infant mortality, and crime hit the poor
with vengeance. For example, a statistical sampling of county unem-
ployment rates, welfare case loads, and housing vacancies as these
affect Chicago, Detroit, and Milwaukee reveals a consistently higher
city rate than found in adjoining communities. The obvious con-
clusion is that if the Nation needs vigorous cities, vigorous cities
need their nonpublic schools.

It is from these perspectives that a realistic assessment of the non-
public school condition must be undertaken. The strength of the
social fabric is at stake, and schools—all schools—are an essential
strand in that fabric. If the strand is weakened or severed, the un-
ravelling process will accelerate with potentially disastrous conse-
quences for the Nation. A weakening is at hand.

For the past five years, nonpublic school enrollment has been mov-
ing downward at an alarming six percent annual rate. If this trend
continues, enrollment will be about twenty-five percent less in 1975
than in 1970. The presently distressed area is Roman Catholic, where
exists a distinct possibility that within a fifteen-year period, 1965—
1980, enrollment may drop by almost sixty-five percent. Multiple
factors are at work, among which are:

1. Movement of children from neighborhoods where there are
nonpublic schools to neighborhoods where there are none;

2. Closing of nonpublic schools with resultant transfers to pub-
lic schools;

3. Parents’ reluctance to send children to financially troubled
schools;

4. Parental decisions to avoid high tuition rates;

5. Parents’ failure or inability to perceive any special educa-
tional and/or religious values in a particular school;

6. Lack of uniqueness;

7. Changing religious and cultural mores among parents in
suburban areas;

8. A lower birth rate in a particular locality.

It is simplistic to conclude from research on enrollment trends
that any single factor is so overriding that others can be discounted.
Indeed, for city families with marginal disposable incomes, the cost
may loom largest; whereas for suburban parents it may be distance
to the nearest nonpublic school, new mortgage responsibilities, or
secular attitudes.

While attention has been focused on Roman Catholic schools be-
cause they represent the largest and hardest-hit nonpublic segment,
the problem is not exclusively theirs. During the past two years, en-
rollments in independent schools have declined about eleven percent;
at military schools, ten percent; at boarding schools, four percent.
Despite present rates for boarding students in excess of $4,000 a
year, costs continue to outrun income. Ten years ago, only a quarter
of the Nation’s independent schools were operating with deficits; by
1971 the figure had doubled, and about twenty-five private schools
have closed doors since 1968. As Newsweek (January 31, 1972)
noted, “Most have been caught in a vicious circle: rising costs dic-
tate increased tuition which, in turn, serves to deflate enrollments.” 2

Transfer

Estimating cost of transferring all nonpublic school pupils to public
schools is exceedingly difficult. A research team from the University
of Notre Dame developed three categories, described as: (1) low
excess capacity formula, which assumes a decrease in public schools’
pupil/teacher ratios; (2) crude excess capacity formula, which as-
sumes no change in pupil/teacher ratios; and (3) high excess capacity
formula which assumes that the pupil/teacher ratios will rise to the
highest level experienced during the past six years. Using these
formulas, the researchers estimated the total cost in a range from
approximately $7.7 billion (low excess capacity formula) to approxi-
mately $4 billion (high excess capacity formula). The Panel believes

2 More complete data may be available in a report prepared by USOE.
Staff efforts to secure this so-called Kossoy Study were unsuccessful.

19



the higher estimate is more realistic in view of the trend to reduce
rather than to increase pupil/teacher ratios in public schools.

The problem would vary from State to State. In the rural and less
densely populated States of the South and West, nonpublic school
closings would have little effect. On the other hand, seven populous
industrial States (New York, Pennsylvania, Illinois, New Jersey, Cali-
fornia, Ohio, and Michigan) would be called upon to absorb seventy
percent of the costs associated with the transfer of nonpublic school
pupils to public schools.

These seven States would face a severe economic impact because:
(1) public school costs are already high in these areas; (2) public
school enrollments have not fallen as much as in other parts of the
Nation so that the capacity to absorb more students is restricted.

Even more than the State burden would be the city crisis. To
give this greater specificity the Panel considered results from research
by the School of Education of the University of Michigan. These
researchers sought to draw an “urban financial profile” and used
Chicago, Detroit, Milwaukee, and Philadelphia for their laboratories.

The question was this: Can the public school systems of these
cities, without securing additional facilities, absorb the pupils now
attending nonpublic schools if all the nonpublic schools were closed?
The researchers took into special account the Catholic schools, which
enroll the largest number in each of these cities. Important variations
exist.

In Chicago, A. Epstein and Sons, Inc., estimated rehabilitation
and replacement costs for the public schools and concluded that
$1,103,113,846 would be required, at current prices, to bring Chicago
school facilities into good condition. But the University of Michigan
researchers added:

If, in addition, it were necessary to provide facilities for
approximately 85,000 elementary pupils from the parochial
schools and 45,000 secondary pupils, it would be necessary to
increase this budget by at least $464,000,000. This would in-
crease the total to approximately 1.6 billion dollars.?

For Detroit, a building program to house adequately all public
school pupils would require a minimum expenditure of $234,000,000.
If all the Roman Catholic schools of Detroit were closed at once
and their students were to be housed by the Detroit schools, an
additional $174,500,000 would be required. The research report also
noted that if a massive shutdown of Detroit’s nonpublic schools were
to precipitate a large exodus of families from the city, “Closing non-

®The Financial Implications of Changing Patterns of Nonpublic School
Operations in Chicago, Detroit, Milwaukee, and Philadelphia, p. 97.

-

public schools might have greater financial implications for fringe
suburban areas than for the Detroit public school system.” *
Closing of Roman Catholic schools in Milwaukee would add
$47,800,800 in construction costs to the $76,000,000 program which
has been authorized.®
The summary of the University of Michigan for the three cities
was stated this way:

It has been projected that if all the nonpublic schools which
are experiencing financial difficulties, including many Roman
Catholic schools, were to be closed immediately, the additional
cost of housing pupils now in attendance would be as follows:
Chicago, $464,000,000; Detroit, $174,500,000; and Milwaukee
$47,800,000. These funds ($686,300,000) would be in addition

to resources required to fund the long-range construction pro-
grams for each of these cities.

If nonpublic schools in these three cities closed over a longer
period of time, the result would be that projected decreasing public
school enrollment might be correspondingly replaced by transfer
students from nonpublic schools. Slowly declining nonpublic school
enrollments might make it possible for the central city public school
systems, together with the public school systems of the surrounding
suburbs, to absorb substantial numbers of the nonpublic school pupils.
While the additional cost for capital outlay and operation would be
much the same whether students transferred to the city schools or
to their suburban counterparts, the financial impact would be dis-
tributed over a much greater area and a larger number of tax-
payers. But the eventual impact is real and very substantial.

Philadelphia would be in more serious straits. The University of
Michigan report indicated that between 1965 and 1971 the Phila-
delphia school district spent $381,163,000 for capital improve-
ments, but despite these herculean efforts the remaining capital
program proposed for 1972-77 still carried an estimated price tag
of $339,244,000. An additional $60,000,000 would be required in
1978, and annual expenditures of $40,000,000 for 1979-80 would be
needed to complete the currently envisioned capital program. Total
cost of all phases of the school building effort would reach $880,-
400,000. With inflationary pressures, the total cost could be over
$1,000,000,000.

The University of Michigan researchers further reported that:

Accommodating the 136,500 pupils now in the Roman Cath-
olic schools of Philadelphia in accordance with the goals and
priorities set forth would require a necessary additional expend-
iture of almost $600,000,000. Housing the 58,900 secondary
pupils will require about $290,000,000 and the 77,300 elemen-

4 Ibid.
® Ibid.
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tary pupils approximately $310,000,000 with no allowances for
inflation.
To consider adding a capital program of $600,000,000, even

if spread over the next decade, in the existing long-range capi-

tal program for the Philadelphia area seems outside the range
of credibility, because 1971 has been a year of crisis for the
capital program of Philadelphia public schools. In July 1971,
the capital program was halted with the Board of Education
announcement of the suspension of 28 projects which were to
have been completed during the next five years.

Even with the gradual phasing out to permit incremental absorp-
tion of nonpublic school pupils into the Philadelphia public schools,
“it would still be impossible for the public schools to provide for
them adequately in the existing facilities or with facilities now
projected. Even though fifty percent of the nonpublic school pupils
were to transfer to suburban schools outside Philadelphia, it would
be impossible for the public schools of Philadelphia to absorb the
remainder without incurring a crushing financial burden. The pres-
ent financial crisis has been brought on in part by the necessity of
the public school systems to rebuild the entire school plant, after
years and years of neglect.”

A blue ribbon task force, consisting of thirty-one prominent Phil-
adelphia businessmen (Jews, Protestants, and Catholics), has just
completed its analysis of the Archdiocesan schools and declared that
by 1975 the cumulative deficit will reach $55.4 million—even though
projected per student cost for 1975 is $478, as contrasted with
1971-72 per student costs in Philadelphia public schools of $1,027.
Transfers may help the financial status of public schools if State
aid increases, but even this prospect is inadequate. Commenting on
the task force report, School Superintendent Matthew Costanzo ob-
served that “if we had to take on the number of youngsters they
say they will drop, we’ll be in dire straits.”

The overall dimensions of construction costs are summarized in a
report by the National Educational Finance Project, which declared:

The school building shortage is a reality which cannot be
overlooked in school finance programs. Even with the unprece-
dented increase in school consiruction since World War II, a
deficit of 500,000 classrooms remained in 1968. This backlog
of needed construction accumulated during the Depression years
and World War II. Especially in urban districts antiquated and
educationally obsolete classrooms which normally would have
been replaced have remained in use.

Between 1948 and 1968 the number of classrooms constructed
each year increased from 30,900 to 75,400 and the average
expenditure per classroom increased from $32,815 to an esti-
mated $67,432. . . . In the decade of the 1970’s the Nation
will need approximately 120,000 classrooms per year at an
estimated annual aggregate cost of $7.8 billion in 1968-69
dollars. . . .

If these new construction needs are accurate, positive action
must be taken to provide the needed funds or a moratorium on
construction will result with millions of school children being ill-
housed and ill-educated.®

The Panel is persuaded that just to meet normal projections of
public school enrollment, the public burden will become heavy and
can become crushing if large numbers of nonpublic school pupils are
transferred into public schools. Apropos is the following statement of
the Commission on School Finance:

Cost projections are startling. Outlays for education will rise
substantially during the next decade if present trends continue.

Total expenditures of public school systems during the 1970-71
school year came to approximately $45 billion. During 1975-76,
according to projections provided to the Commission, expendi-
tures are estimated to reach $60 billion, and will continue climb-
ing to the end of the decade, so that in 1980-81, they will come to
some $64 billion. This is in 1970 dollars. If we assume that price
increases at an annual rate of three percent, these figures will be
approximately $69 billion for 1975-76 and $86 billion for 1980—
81. Paying for education is going to place enormous strains on the
Nation’s taxpayers. What is more, the cost of other public services
are going to climb at least as much if not more.”

In the Nation there are now 17,498 school districts, which vary
enormously in size and in resources; there are over 46,000,000 chil-
dren in the public schools alone, and the cost of education in these
schools will be slightly over $1,000 per child this year, compared with
half that sum just ten years ago. The Panel concurs with a Washing-
ton Post editorial of January 23, 1972: “Any new Federal fundings
sufficient to make any real differences to the local school districts will
have to run, in national total, to many billions of dollars. It is hard
to think of any other public responsibility that is simultaneously so
massive and so intricate.” Any serious thought about this massive
and intricate responsibility must include attention to the fiscal con-
sequences of widespread closing of nonpublic schools.

It is clear to the Panel that most public school budgets, already
heavily burdened by soaring costs for present and projected programs,
would have to be drastically revised if thousands of nonpublic school
pupils were added to public school rosters. Budget adjustments might
require double-shift classes, shortened calendars, cuts in enrichment
programs, and other reductions in quality. Yet, some public school
systems already are confronted with the prospect of having to re-
trench on important programs for their present student body. Addi-
tional students at this time would not lessen the difficulty of giving
adequate education to presently enrolled pupils.

® Future Directions for School Financing, National Education Finance
Project, pp. 29-30. ’
"The President’s Commission on School Finance, pp. 11-12,
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With recommendations from various groups' for early childhood
education, programs for exceptional children, vocational and adult
education at all levels, and for the special needs of the inner-city
schools, it is apparent that the magnitude of the challenge—when
put in the context of the rising cost of other social services—is
tremendous.

Not unrelated to the total problem is a disinclination of the Ameri-
can people to ratify and support additional revenues for the schools.
In 1965 approximately three of every four bond issues received
public support; in 1971 less than half were ratified.

The following table reveals a melancholy story:

BOND ISSUES

Public elementary and secondary school bond elections held, with
number and percent approved, 1965 to 1971

Number of elections

Percent

Fiscal year ending Total Approved Approved
19650 L il o 2, 041 1, 525 74.7
FORT 1, 625 1,082 66. 6
FORGEL, i e 1, 341 762 56. 8
FOT R el A 1, 086 507 46, 7

In summary the Panel concludes:

1. Projected costs to maintain the present level of public educa-

tion and to meet urban school construction needs are

prohibitive.

The history of rejected school bond issues is not encouraging.

The burden for transferring nonpublic school students to the

public sector will fall most heavily on States and center cities

which already carry heavy financial loads.

4. Collapse of the nonpublic schools in these areas may well
prove disastrous.

5. The social costs could prove more onerous and dangerous
than the economic burden..

LD

The American people thus face two basic choices:

1. Stand by passively while nonpublic schools decline and accept
the inevitable consequences of further increased taxes occa-
sioned by the transfer problem, or

2. Act on the premise that wise public policy requires interven-
tion at critical points to sustain a system which educates over

. five million youngsters, evokes a multi-billion dollar private
investment effort, and provides for parental choices.

The Panel concludes that public action is required, but this raises
very complex legal issues.

P

CHAPTER IV

CONSTITUTIONAL
FOUNDATIONS
FOR A

PUBLIC
RESPONSE

BECAUSE NONPUBLIC SCHOOLS MUST MEET both Federal
and State legal requirements and because at times sharply different
emphases separate the two, the question of aid to pupils enrolled in
these institutions involves complex issues of constitutional law.

A.

Th

Federal
Framework

Although the American Constitution is silent regarding educa-
tion, court interpretations of the First and Fourteenth Amend-
ments have developed a legal matrix wherein certain rights and
limitations are reasonably defined. Most basic is the parental right
of choice of a school for their children—a right safeguarded by
the Supreme Court’s Pierce * decision, handed down forty-seven years
ago in the Oregon school controversy occasioned by that State’s
effort to compel parents to send their children to public schools.
Although the decision in the 1925 Pierce case was keyed mainly to the
confiscation of private property without due process (the Oregon
statutes would have put all nonpublic schools out of business), the
Pierce decision did give legal sanction to a parent’s choice of non-
public school for State-mandated schooling.

In subsequent decisions, the Court removed any lingering legal
doubts regarding the parents’ right to send their children to a
nonpublic school. The Court’s latest thinking will be revealed in a
forthcoming decision involving Amish parents in Wisconsin who
have pleaded that they should not be required to send their children
to high school because formal education beyond the eighth grade
is inconsistent with Amish religious tradition. The case involves
profound questions about the public good, the State’s role as parens
patriae, parental rights, and religious freedom.

 Pierce v. Society of Sisters, 268 U.S. 510 (1925).
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It is one thing to assert parental rights over the education of
children and quite another to protect such rights when the exercise
thereof—partly in response to State requirements—is crippled for
social, religious, or economic reasons. Consequently, the Supreme
Court has been asked over the past 25 years to create a body of law
through interpretations of the First and Fourteenth Amendments,
with practically all cases hinging on the constitutionality of using
public funds for the benefit of pupils enrolled in church-related
schools. From these cases have come ground rules which affect every
recommendation for government action.

In the 1947 Everson ? decision, the Court upheld the constitution-
ality of a New Jersey law which provided tax-supported transporta-
tion for nonpublic school children on substantially the same basis as
for public school pupils. The key to this decision was that the law
could not deprive a citizen of a public service either because of his
faith or his lack of it. The Court, however, also ruled that the First
and Fourteenth Amendments prohibit tax aid for the direct benefit
to a church-related school. In effect, the Everson decision closed the
door to proposals for tax support of nonpublic schools but opened it
to a variety of tax-financed child-benefit services. In somewhat over-
simplified terms the judicial maxim was that aid to the nonpublic
school child is legal, but aid to the nonpublic school is illegal.

In 1968, the Court was asked in the Allen case to rule on a New
York law which authorized the loan of publicly owned textbooks to
nonpublic school children. Evidence during the case was presented to
show that loaned textbooks, at least indirectly, helped nonpublic
schools by relieving them of expenses which would have been passed
along to parents. In a decision with far-reaching implications, the
Court ruled that the constitutionality of the statute did not revolve
primarily around the question of whether a church-related school was
aided in some way, but of whether the statute had (a) a secular pur-
pose, (b) a secular effect, and (c) neither aided nor inhibited reli-
gion. The Court ruled that the New York textbook law complied
with these criteria.

In 1970, the Court took jurisdiction in the Walz ® case in which
the constitutionality of tax exemptions for church-owned real estate
was challenged. The Court conceded that tax exemption is surely a
form of substantial indirect aid to church institutions but that it was
preferable to taxing their properties because taxation would entangle
the State in church matters in ways not permissible under the First
Amendment. Thus was added the criterion of “excessive entangle-
ment.”

* Everson v. Board of Education, 330 U.S. 1 (1947).
3 Walz v. Tax Commission, 397 U.S. 664, 674 (1970).

-

In 1971, the Court ruled on three separate cases which were, how-
ever, consolidated for oral argument and were closely associated in
the Court’s verdict. The first (Tilton v. Richardson) involved the
constitutionality of the Higher Education Facilities Act of 1963,
which provided Federal construction grants for colleges and univer-
sities as long as the facility was not used for religious worship or in
connection with a divinity program. By a five to four vote the Court
upheld this Act and added the proviso that buildings constructed
with public funds could never be converted to religious purposes.

The other two cases (Lemon-DiCenso) related to religiously affili-
ated elementary and secondary schools. Involved in the Lemon case
was the constitutionality of Pennsylvania’s 1968 Act which authorized
the Secretary of Education to purchase certain secular educational
services from nonpublic schools, directly reimbursing those schools
solely for teachers’ salaries, textbooks, and instructional materials.
Reimbursement was restricted to courses in specific secular subjects;
textbooks and materials had to be approved by the Secretary, and no
payment would be made for a course containing any subject matter
expressing religious teaching, or the morals or forms of sectarian
worship. '

The DiCenso decision hinged on the validity of Rhode Island’s
1969 Act which provided a fifteen percent salary supplement to
teachers in those nonpublic schools where the average per pupil
expenditure on secular education was below that of public schools.
Eligible teachers were required to offer courses taught only in pub-
lic schools, with materials used in public schools; further, teachers
had to agree not to teach religion courses.

What did the Court decide? The following is apposite:

Every analysis in this area must begin with consideration of the
cumulative criteria developed by the Court over many years.
Three such tests may be gleaned from our cases. First, the statute
must have a secular legislative purpose; second, its principal or
primary effect must be one that neither advances nor inhibits
religion; finally, the statute must not foster “an excessive govern-
mental entanglement with religion.” *

On the basis of failure to avoid excessive government entangle-
ment with religion, the Court struck down the aid programs in
Rhode Island and in Pennsylvania. The opinion, written by Chief
Justice Burger, recognized that the Court’s “prior holdings do not
call for total separation between Church and State” and that “some
relationship between Government and religious organizations is in-
evitable.” The Court nevertheless declared that, unlike such neutral
services as bus transportation, lunches, or textbooks, it could not
“ignore the dangers that a teacher under religious control and dis-
cipline poses to the separation of the religious from the purely secular

* Lemon v. Kurtzman, 398 U.S. 569, 570 (1971).
27



28

aspects of the pre-college education. The conflict of functions ad-
heres in this situation.” -

In a concurring opinion, Justices Douglas and Black sounded a
sharply different note. Because sectarian schools allegedly afford “the
church the opportunity to indoctrinate its creed delicately or in-
directly, or massively through doctrinal courses,” ® such institutions
come under pervasive religious control. Justice Brennan’s separate
opinion ran along parallel lines. The practical effect was to have four
Justices (Brennan, Black, Douglas, and Marshall) take the position
that all direct aid to church-related schools, at whatever level and
in whatever form, is unconstitutional. The majority was unwilling
to accept this position.

In the Panel’s view the full Court had an inadequate perception
of realities in parochial schools because it failed to pierce the institu-
tional veil. The entire focus was on the powers of the hierachy, the
role of the pastors, and the teaching commitment of religious; ig-
nored were parents, teachers, and pupils who are now cut off from
certain forms of public assistance.

Others have launched sharper critiques. One such criticism holds
that, by judicial fiat, there is now a virtual disenfranchisement of
religiously committed people with respect to public policy questions
about which their churches have a strong position. They ask whether
the civil rights of Lutherans or Jews or Quakers are to be suppressed
under the guise of “no religious division” in the same way that the
civil rights of Negroes were curtailed by a Supreme Court ruling
(Plessy v. Ferguson,® 1896) that “separate but equal” treatment was
necessary for peace and order. Finally, it might be noted that some
constitutional lawyers feel the time has come to challenge the denial
of benefits to nonpublic school students on grounds that educational

- appropriations are public welfare benefits which should not be re-

stricted by religious conditions. The challenge should be mounted.

Whatever legal opinions are involved, the Panel shares Mr. Justice
White’s minority statement that not only has the majority decision
ignored the evidence in the Rhode Island case (“on this record
there is no indication that entanglement difficulties will accompany
the salary supplement program”) but that—

The Court thus creates an insoluble paradox for the State and
the parochial schools. The State cannot finance secular instruc-
tion if it permits religion to be taught in the same classroom;
but if it exacts a promise that religion not be so taught . . .

and enforces it, it is then entangled in the “no entanglement”
aspect of the Court’s Establishment Clause jurisprudence.

Repercussions from this decision have been many. Michigan, Con-
necticut, and Ohio had plans to use State funds for teacher salary

5 Ibid.
o Plessy v. Ferguson, 163 U.S. 537 (1896).

supplements, which have now been thwarted; plans for purchase of
secular educational services in Illinois and New York have similarly
fallen. Still to be decided are Maryland’s scholarship plan, tax credit
plans in Minnesota and Hawaii, and Illinois’ multiple approach,
which includes tuition vouchers for inner-city nonpublic school pupils.

In summary, the law is still being molded and shaped by both
judicial philosophies and political events so that the final phase in the
Federal drama over nonpublic school education is still to be enacted.

Requirements

Meanwhile, States labor with their special judicial problems. Under
the Tenth Amendment to the Constitution, “powers not delegated to
the Federal Government and not prohibited to the States are reserved
to the States or to the people.” Under these residual powers, New
York in 1894 adopted the Blaine Amendment, which effectively out-
lawed any form of public aid to nonpublic schools—a prohibition
subsequently emulated in one form or another by over forty States.

Having taken such action, the States’ logical step was to provide
free public school systems open to all—even though fiscal respon-
sibility for meeting these prerequisites fell on local communities. De-
spite constitutional restrictions and uncertainties, States have con-
tinued to enact laws to provide tax-financed auxiliary services for
nonpublic school children.

What emerges in States with a Blaine philosophy, however, is an
approach toward nonpublic education that is more restricted than
possible Federal initiatives; in other States the response is diluted by
uncertainty over how far public authorities may legally go to foster
the common good when church-related schools are involved. These
facets have serious implications for the general-welfare clause of the
Federal Constitution and for the level of possible public initiatives
the Panel deems most appropriate. In the wind are significant straws
which suggest enlargements in judicial constructions, and these will
be noted by policy-makers. Some of these indications are worth
noting.

Latest
Judicial
Benchmarks

Developments in State courts and in lower Federal courts indicate
that the “equal protection” clause of the Fourteenth Amendment
will increasingly be called into play. While the full significance of the
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Serrano decision is yet to be determined, it strongly suggests that the
judiciary has not relinquished the task of social reconstruction begun
in 1954 by the Warren Court. Citizens may soon have constitutional
rights to demand adequate and fair expenditures for essential public
services; hitherto these have been defined by references to such serv-
ices as fire and police protection. Now the courts hint that welfare,
clean air, and clean water may be conceived as “rights.”

In the American context, the previous task of social reconstruction
has been involved heavily with indirect redistribution of wealth; if
equality of treatment is supplemented by a due-process concept of
adequacy of treatment, then a formidable new stage in social engi-
neering awaits us. The Court has often shown itself responsive to
public opinion and to the needs of the times. Since public opinion
today is more aware of the importance of nonpublic schools, more
aware of parental rights, and more concerned with mounting educa-
tional costs, there is 