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THE WHITE HOUSE

WASHINGTON

January 10, 1977

Dear Mr. President.

In June 1975 you created the Domestic Council Review Group on
Regulatory Reform to help coordinate your government-wide
regulatory reform program. Under your leadership this
inter-agency effort developed both legislative and adminis-
trative recommendations for your decision.

Paul MacAvoy and I have had the pleasure of serving as the

Chairmen of this effort and as a result of your continued interest

in taking the many difficult actions necessary to reform Government
regulations, we have had the continued cooperation of the depart-

ments and agencies.

The issue of regulatory reform which you raised in the first
weeks of your Presidency has, under your leadership, become

a matter of keen National interest. Increased congressional
attention has been devoted to this program. Universities,
business and labor associations, and public interest groups

have begun to focus attention and resources on the complicated
and pervasive problems of Government regulation. Several

Ford Administration reform proposals have been enacted into law
and others have been given a serious hearing by the Congress.
The independent regulatory agencies have begun concerted efforts
to reform their internal processes and procedural improvements
have been made in many agencies so that better analysis and fairer
and more understandable regulations are promulgated.

Despite these gains, much remains to be done. Although there

is great concern about the fairness, effectiveness and efficiency
of government regulation, there is little agreement on the specific
problems or the possible solutions. To assist the future debate

in this area of critical public policy, the Domestic Council

Review Group on Regulatory Reform has prepared the attached

report. It summarizes what we have learned in working on your
program and outlines the history of regulation, our perceptions

of the problem, and possible future directions.



In closing, we want to thank you for your courage and wisdom
in the past thirty months in beginning a debate which will be
a central concern of public officials in the years ahead.

N

Edward C. Schmults
Deputy Counsel to the President

rely,

N

The President
The White House
Washington, D.C. 20500



THE WHITE HOUSE
WASHINGTON
TO: BOB LINDER
FROM: TRUDY FRY
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INTRODUCTION

In September 1974, President Ford convened a Summit Conference on
Inflation. The President had brought to Washington bankers and
economists, farmers and labor leaders, businessmen and consumers, as
well as leaders from state and local government. The purpose of this
conclave of national, state, and local leaders was to obtain a broad range
of views on the causes and possible cures for the Nation’s current eco-
nomic problems.

One of the most striking revelations produced by the Conference was
the almost unanimous agreement among its participants that govern-
ment regulation was contributing to our economic ills. Most conferees
held that, while regulation had achieved important benefits, it had also
extracted a price from the economy, often in higher prices or fewer jobs.

In his economic message to Congress on October 8, 1974,! President
Ford announced his intention to give a high priority to the issue of
regulatory reform. Since that time, the President has consistently sought
to make sure that essential regulations benefit the general public, not just
special interests; and has emphasized that the credibility of government
regulatory activity can be restored only if regulatory laws are equitably
enforced.

To assist in developing solutions to the Nation’s regulatory problems,
President Ford in June 1975 established a Domestic Council Review
Group on Regulatory Reform (DCRQG).2 This group was composed of
representatives from the Office of the Counsel to the President, the
Domestie Council, the Office of Management and Budget, the Council of
Economic Advisers, the Council on Wage and Price Stability, and execu-
tive departments and agencies which have important regulatory respon-
sibilities (Justice, Transportation, Treasury, Labor, and several others).
The Review Group met regularly to develop reform proposals for the
President’s consideration, and to oversee implementation of the Presi-
dent’s decisions.

This report is the DCRG’s attempt to describe its work over the past
two years. It is not intended to add significantly to the existing body of
specialized economic or legal research on the subject, but rather to
summarize our observations and experiences as an aid to future reform
efforts.

We believe that there is need for thoughtful, balanced and comprehen-
sive review of the regulatory reform issue. Much that has previously
appeared on this issue has been overly technical, biased, or shortsighted.
We hope this report is successful in taking the longer view.3




CHAPTER | Regulation: History and Definition

An Historical Perspective

Government regulations, in simple terms, are rules designed to direct
private sector action. The Federal Government’s use of regulation as a
tool to achieve the Nation’s social and economic goals dates back to the
earliest days of American history. In 1789, a government agency was
established to “regulate” the duties collected on imported goods. In that
same year, President Washington established a new federal agency to
“regulate” the payment of pension benefits for Revolutionary War
veterans.

The first major burst of federal regulation began, however, in the
closing decades of the nineteenth century. In 1887, Congress, responding
to pressures from some consumer groups— and with some quiet encour-
agement from the railroads themselves — established the Interstate
Commerce Commission (ICC).

In the early 1900’s, the Federal Government took some initial steps
toward legislating to protect public health. The Food and Drug Act was
passed in 1906 and the Packers and Stockyards Administration was set up
in the Agriculture Department in 1916.

In the 1930’s, as a result of the Great Depression, the use of regulation
was expanded dramatically. At this time, such agencies as the Civil
Aeronautics Board (CAB), the Federal Communications Commission
(FCQ), the Federal Maritime Commission (FMC), the Federal Power
Commission (FPC), the Securities and Exchange Commission (SEC), the
Federal Deposit Insurance Corporation (FDIC), the Federal Home Loan
Bank Board (FHLBB), and the National Labor Relations Board (NLRB)
were created.

Between 1940 and 1960, the establishment of new agencies slowed. In
this period, some previously established agencies were given additional
responsibilities.

Since 1960, a rash of new legislation has created new regulatory agen-
cies, or substantially expanded the regulatory authority of existing agen-
cies. Many of these new agencies, unlike most of their earlier counter-
parts, were established primarily to pursue social objectives rather than
to meet economic needs. Civil rights, the environment, workplace condi-
tions, private pension benefits, and consumer protection have become
principal targets for regulation. Agencies such as the Equal Employment
Opportunity Commission (EEOC), the Occupational Safety and Health
Administration (OSHA), the Environmental Protection Agency (EPA),
and the Consumer Product Safety Commission (CPSC) have swung into
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in at least three respects: their costs are identifiable, their economic
effects are at least broadly predictable, and they are subject to annual
examination by the Executive Branch and Congress as part of the budget
process. These three characteristics enable federal policymakers to make
relatively informed judgments on trade offs involved in the adoption of
particular policies.

With regulation, such informed judgments have rarely been possible.
Although the administrative costs of regulation, such as salaries paid to
government regulators and their staffs, are identifiable, the more impor-
tant costs of regulation — those borne by the private sector in order to
comply with federal regulation — usually are not. Also, there is no
organized system through which regulations are periodically examined or
modified. As a consequence, regulation normally proceeds without clear
understanding of the trade offs involved, leading to unique public policy
problems.

Almost everything government does requires the prescribing of rules.
Many such rules, however, apply only to internal government procedures
(such as civil service regulations) or are associated with federal procure-
ment or grant activities. Regulation, in the sense we are discussing,
differs from rules of this kind in that it places substantial cost burdens on
private sector organizations and individuals in addition to the taxes they
paY.

Federal regulation, then, may be defined as federal laws or rules
imposing government established standards and significant economic re-
sponsibilities on indiwiduals or organizations outside the federal estab-
lishment. Regulation is carried out through such means as: setting or
approving prices, fares, profits, interest rates, or wages; awarding
licenses, franchises, certificates, or permits; and establishing and enfore-
ing standards of behavior such as worker safety rules, requirements for
disclosure of financial or other information, and prohibitions of racial,
religious, or sexual discrimination. (See Appendix A for further discus-
sion of this definition and an inventory of 90 federal agencies with regula-
tory authority.)

Regulation may produce economic effects through control of market
behavior. For example, ICC restrictions on motor carriers specify what
commodities may be transported, which roads must be travelled, and
what rates can be charged for different services. Such restrictions di-
rectly affect the price of most goods. Other examples include FCC limita-
tions on the growth of cable television, and restrictions on price competi-
tion in brokerage commissions which were maintained prior to 1975.

Regulation also influences economic costs through standards imposed
on certain production processes, such as the EPA requirements that
coal-burning industries install stack scrubbers to reduce air pollution.
Other costs rise out of quality controls, such as Federal Housing Adminis-
tration (FHA) design and construction standards, which affect the pro-
duction of all building materials and household appliances.

4
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Inmany cases, regulation is not the most effective policy tool to achieve
desired social and economic results. But in some instances, regulation
clearly represents the best approach. In such instances, crucial questions
remain. For example, how are government regulations to be enforced?

Different methods of regulation require varying degrees of federal
involvement. In some areas, government relies on essentially private
action to enforce federal law. A law is written, penalties are designed to
correspond to real damages suffered, and the law is then enforced in the
courts through private or class action. This is the case with certain areas
of antitrust law such as the Robinson-Patman Act.

In other instances, the Federal Government relies on state and local
governments to provide the necessary enforcement. The federally man-
dated 55-m.p.h. speed limit, for instance, is enforced by the individual
states. When a state adopts more stringent worker safety standards than
those established by OSHA, the state assumes primary responsibility for
enforcement.

Most regulation, however, is enforced through direct federal action.
For example, the CAB establishes economic controls over prices and
entry in the airline industry, and monitors them through certification and
ratemaking procedures. EPA sets standards for water quality and con-
ducts periodic inspections to see that they are met. The SEC requires full
and fair disclosure of information on a company’s financial condition to
protect investors.

With these underlying characteristics of regulation in mind, we may
now proceed to consideration of some of the problems that have been
encountered or caused by government regulation in the United States.




CHAPTER Il  The Regulatory Problem

As government has increasingly relied on regulation to achieve public
policy objectives, some flaws in the regulatory process have become
glaringly clear. Thbo much public attention, however, has been directed
toward the more visible regulatory abuses and not enough consideration
devoted to the underlying problems.

For example, the formal nature of the rulemaking process often leads to
cumbersome, confused, and legalistic regulation. Undue focus on the
symptoms of delay and complexity, however, tends to divert attention
from the examination of alternatives to regulation that may offer more
effective means to accomplish a given purpose. Relieving the caseload
backlog in the ICC would be a beneficial management step, helping to
reduce some of the costs and frustrations with the current process. But
exclusive concentration on how the ICC can make speedier decisions begs
the question of whether it makes sense at all for the Commission to rule on
all new applications and to set rates.

Of course, we recognize that many symptoms must be treated without
waiting for more fundamental cures — if for no other reason, because
symptoms often can be dealt with administratively, while fundamental
reforms generally require legislation. The Ford Administration has car-
ried out many administrative and procedural reforms. At the same time,
President Ford has consistently insisted that major reform can come only
by addressing fundamental issues.

‘We should note before beginning a discussion of the problems of regula-
tion that our conclusions are heavily influenced by our experience over
the last two years. The DCRG devoted much of its efforts to examining
substantive issues of economic regulation in such fields as transportation,
finance, and communications where there was a respectable body of data
available. We also looked at some other areas such as agriculture, insur-
ance, environmental protection, and safety, but our work in these areas
was less complete. We recognize, therefore, that our conclusions may
have been skewed by our areas of concentration.

We realize that we are dealing with problems of great complexity. The
natural complexity of these issues is aggravated by the fact that the
regulatory system has been designed by specialists — lawyers,
economists, and scientists—who have some interest in making it difficult
for the lay public to assess the system’s strengths and weaknesses. In our
efforts to penetrate this morass, we may at times have fallen into the vice
of over-simplification. We believe that this risk has been worth taking if
we can enlarge public understanding of regulation.
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Problems of Management

Conventional wisdom holds that most of the shortecomings in regulation
result from unqualified personnel,! cumbersome organiz:«.l,tional struc-
ture,? or inefficient operating procedures.? While we believe that the
basic trouble with regulation lies deeper, we concur that reforms are
needed in these management areas.

Personnel

The criticism is frequently made that political considerations play too
large a role in selection of regulators.4 It has also bee.n charged that many
regulators are subject to conflicts of interest — either through direct
financial interests in the industries they regulate; or throug}{ the so-called
“revolving door” process under which regulators are recrultc?d from the
industries they are to regulate, serve in government for a period of time,
and then return to positions either as direct employees of a regulated
company or as legal counsel or consultants to one or more regulated
firms.5 ) o

Questions have also been raised about the ovel:all 1mpart1§1hty and
independent judgment of regulatory agencies. Critics have pointed out
that regulators often become captives of the industries they regulzitte. In
part, this is because federal agencies often must rely on industries for
data and other information.

Some crities have focused on the need to establish improved pay scales
and career opportunities that will encourage first-rate scientists,
economists, and other experts to serve in government.® Some identify the
cumbersome operation of the civil service system as a barrier to attract-
ing better people. -

While most regulators and their staffs are capable and committed
people, there is some justification for all these criticisms. The Ford
Administration has made substantial progress in dealing with many of the
personnel problems which critics have raised. But even more should. be
done, both administratively and legislatively, to secure the best possible
personnel for regulatory agencies.

We note, also, that part of the problem in attracting first-rate personnel
is that many agencies are so constrained by outmoded procedures that top
professionals do not view them as good places to work. Also, the Cor}gx.'es-
sional confirmation process has tended to place such emphasis on detailed
knowledge of how the agencies currently operate that the Executiv.e has
sometimes felt inhibited from selecting persons with fresh viewpoints.

Organization and Accountability of Agencies

Many critics of regulation have concentrated on how reg:ulatory agen-
cies are organized. The history of regulation shows no consistent pattern
of organization and accountability for regulatory functions. Con-
8

sequently, such agencies as the FDA and OSHA are located within
executive departments. Others, like the ICC, SEC and FCC, were set up
as so-called “independent agencies,” under the direction of multi-member
commissions. Still others, like FEA and EPA, are executive agencies,
under the direction of a subcabinet level administrator.

Each of these arrangements has its unique strengths and weaknesses,
but no one arrangement appears in all cases to lead to substantially better
performance.

Crities of regulation also point to instances of overlapping and conflict-
ing regulatory jurisdictions and mandates. In many cases, such overlaps
appear to lead to waste of resources, both by government and by the
businesses that must comply with differing and often conflicting rules.
Agencies with relatively narrow Jjurisdictions, such as the Federal Rail-
road Administration, are often in sharp conflict with agencies having
broader jurisdictions, such as OSHA, regarding particular safety and
health regulations.” These conflicts involve the Executive Branch in
time-consuming arbitration of jurisdictional disputes. Sometimes such
disputes may even lead to the inappropriate situation of having the
Supreme Court decide which Executive Branch agencies should regulate
what.®

Organizational structure of the regulatory system can be greatly im-
proved. The problems involved in developing a more effective structure
are more complex, however, than they may at first seem.

Concentrating regulatory authority in a single place may not always be
desirable. For example, several reorganization proposals have suggested
that three transportation regulatory agencies (ICC, CAB, FMC) be
combined, in order to develop a single, balanced, coordinated system of
regulation for transportation. Some experts, however, have proposed an
exactly opposite course: creation of separate regulatory commissions for
each mode of transportation. Although the latter approach would lead to
more rather than fewer agencies and higher administrative cost, it might
also provide cheaper, more efficient transportation for the consuming
public. Separate agencies regulating competing branches of the transpor-

tation industry might be more anxious to encourage innovation and
cost-cutting so that their branch of the industry would remain competi-
tive. Similarly, those who argue against consolidating the major federal
bank regulators point out that the existing structure allows banks some
measure of competitive flexibility.

Regulatory accountability problems have become more severe as reg-
ulation has grown increasingly complex. Many believe that neither the
Executive Branch nor the Congress possess effective oversight mech-
anisms to deal with the growing complexity of regulation. One reason for
inadequate oversight, as noted earlier, is that regulation is not subject to
the same scrutiny that other programs receive through the budget proc-
ess.

In the Executive Branch, interagency coordination of regulatory pro-

9

227-041 O - 77 -3
















Chapter lll Reforming Regulation: Past Attempts
and Current Status

For forty years, numerous studies and reports by businessmen,
lawyers, political scientists, economists, and consumer advocates have
argued that government regulation was in need of reform. Most of these
studies focused on the organizational structure and the internal proce-
dures of the regulatory agencies.

At first, experts seemed most concerned with the unique place of the
independent commissions in our system of government. Under President
Franklin D. Roosevelt, the Brownlow Committee criticized the constitu-
tional ambiguities of this “fourth branch” of government and recom-
mended that the independent regulatory commissions be fully integrated
into the Executive Branch.

During the 1940’s and 1950’s, two Hoover Commissions, under Presi-
dents Truman and Eisenhower, carefully reviewed the internal operations
of these agencies, concentrating on their internal management and pro-
cedures.

President-elect Kennedy received a special report on the regulatory
agencies which made numerous recommendations on how to achieve
better quality regulatory appointments and more Presidential oversight.

In 1971, the Ash Council presented a report to President Nixon recom-
mending that most of the collegial commissions be changed to single-
headed agencies and their leaders be made responsible to the President in
order to (a) attract more highly qualified administrators and staff, (b)
make the agencies more accountable to the President and Congress, and
(c) improve their internal management practices. However, the regula-
tory issue was so controversial that the Ash report was never translated
into legislative proposals. (An annotated chronology of these special

study commissions’ findings and recommendations is included in Appen-
dix B.)

President Ford’s Program

First Steps

Despite the fact that earlier studies had led to few real changes, by 1974
there was growing sentiment that regulatory reform was needed and
there was some feeling that it should deal with the broader consequences
as well as the management problems of regulation. However, there were
differing perceptions of how to attack the problem and which targets to
choose. The economists’ meeting at the 1974 Summit identified a number
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ruptey or fast approaching it. DOT had proposed reform and financing
legislation in 1973, but Congress had not acted.

Revisions were made in this earlier legislation and efforts were made to
accommodate the views of other agencies while building on DOT’s experi-
ence. Motor carrier and airline reform proposals were developed along
the same lines.

The job of building a regulatory reform program was not easy. Consid-
erable time was spent in obtaining reliable data. In some areas—financial
institutions and railroads—the work that had already been done was most
useful, but updated analysis was needed to reflect current economic
developments. In some areas of transportation regulation, there was a
good understanding of how regulation had actually worked over an ex-
tensive period of time and general reform proposals had been debated for
a number of years. But in other areas, such as airlines, communications,
insurance, and most social regulation, much less information was avail-
able, and government agencies had to carry out their own research and
analysis.

The other obstacle was that well organized and effective special inter-
ests began opposing our proposals even before they were submitted to
the President. These parties had been consulted and in some cases their
views were reflected in the proposals. However, many felt that although
the present regulatory structure left much to be desired, they would
rather accept the status quo than risk change.

A related problem was that in developing most of the legislative propo-
sals, we sought to deal with regulatory issues comprehensively. Although
we believe this was substantively the right approach, it made our propo-
sals more difficult to explain and to sell to the interest groups. For
example, in the truck legislation we did not address only the backhaul
problem or the unrealistic commercial zone issue. Instead, we tackled
rate, route, and entry restrictions, issues regarding agricultural exempt
carriage, and restrictions on private carriage. This made the proposal
more complex and more open to attack.

The only counter to many of these criticisms was our hope that by
helping the President develop a broad scale program, he would increase
public understanding of overall regulatory problems and therefore elicit
more effective public support. However, we knew that any proposal
would have to run a gauntlet of specific attacks. Good supporting evi-
dence for reform was needed in order to protect our credibility with
potential supporters, and with those not yet committed to serious reform.

Despite these obstacles, considerable progress was achieved in devel-
oping a coherent regulatory policy. The Administration vigorously sup-
ported reform of regulation of financial institutions and transportation,
repeal of the fair trade laws, and deregulation of natural gas, as well as
amendments to create price competition in the securities industry. (A
complete chronology of the program isincluded in Appendix C.)

In other areas further work is necessary before legislative reform can
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be recommended. For example, further study is necessary in the area of
statutory immunities from the antitrust laws. More work also is needed
on preparing reform of the Robinson-Patman Act, which prohibits manu-
facturers from offering price differentials without elaborate documenta-
tion. A third area where further study is necessary is in the area of federal
regulation of cable television. Although there is evidence that the growth
of this industry has been restrained by federal regulation, better analysis
is needed on what the consequences of deregulation would be.

Administrative Improvements

While we were developing proposals for legislative reform, work was
underway on administrative improvements to streamline and improve
regulatory procedures. Paperwork demands on the private sector were a
growing problem, and the President called for all agencies to reduce the
number of their forms by ten percent.3 The Administration hoped that
more attention would be paid to analyzing and easing the burdens of
regulation placed on the private sector

In addition, the President emphasized the need for reform during
several meetings with his Cabinet. Some important innovations have
resulted.

—The Secretary of Transportation directed that:4

* proposed regulations receive a thorough and clearly understand-
able analysis, complete with a discussion of alternatives;

+ the Secretary become personally involved in regulatory proposals,
at a point early enough to ensure that the staff receive appropriate
policy guidance;

* DOT regularly review its existing regulations to determine where
improvements and deletions can be made.

—The Departments of Labor and HEW have begun requiring early
public notification of their intent to regulate or to revise current regula-
tions. Labor has conducted public information meetings in various lo-
calities around the country to permit oral presentations to Department
officials.5

—HEW is now training regulators how to write clear and understanda-
ble regulations and an office has been set up within HEW to review and
coordinate all HEW regulations before they are issued.

— The Comptroller of the Currency in Treasury has issued a policy
statement® which the agency will use in reviewing applications for new
bank charters, mergers, ete. These guidelines were issued in order to
provide the industry and the public with a better understanding of the
basis for decisions.

In addition, the President established several short term task forces to
help individual executive agencies implement internal reforms.” The
Federal Energy Administration, the Occupational Safety and Health
Administration, and the Export Control Administration in the Com-
merce Department were selected as initial targets because of their highly
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visible regulatory problems and the likelihood that administrative re-
forms would in fact produce significant improvements.

The President also felt it was critical to impress upon the independent
commissions the importance of regulatory changes and he asked for their
voluntary cooperation. In order to avoid the appearance of “meddling”
with the “independence” of these agencies, the President first consulted
witn Congress. On June 24, 1975 the President met with a delegation of 24
Senators and Representatives, chosen by the Congressional leadership,
to discuss his objectives for regulatory change and restate his commit-
ment to work with Congress in order to secure the most lasting and
beneficial results for the American people.

After further White House and Congressional staff contact, the Presi-
dent invited the members of ten major agencies (ICC, CAB, FMC, FPC,
NRC, FTC, SEC, CFTC, FCC, CPSC) to a meeting in the East Room of
the White House on July 10, 1975.% Representatives from the press,
television, and radio were invited, not simply to bring public attention to
the issue but also to help reassure Congress that the Executive was not
“interfering” in the business of the independent agencies. For approxi-
mately two hours, the President listened to a constructive dialogue. Each
commission described its own objectives and problems. At the close of the
session, the President asked the agencies to cooperate with him on a four
point program designed to:

(1) improve analysis of the economic consequences of regulations;

(2) eliminate costly regulatory delay;

(3) better represent consumer’s interests; and

(4) find ways in which competition could work to eliminate some regu-
lation.

The agencies were asked for periodic progress reports regarding steps
they had taken to achieve these goals. These reports were analyzed and
reviewed by the President. They were also taken into account in the
formulation of the President’s budget. Nine months later, on April 8, 1976,
the President held a second meeting with the Chairmen and Vice Chair-
men of these same agencies and further progress reports were re-
quested.® In the past 18 months, the commissions have made some prog-
ress toward these procedural goals. However, much remains to be done
with regard to substantive changes which will permit greater competition
in the regulated industries and more effective approaches to regulation.

Costs and Benefits of Regulation

In his address following the Summit Meeting, President Ford launched
a program requiring that all major proposals for new legislation or regula-
tions be accompanied by an Inflation Impact Statement (I1S).1° These
statements would analyze the economie impact of the proposal on the
economy, the costs to consumers and businesses, and the effects on
productivity and competition. The IIS analysis was designed to contrib-
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ute to better regulations and legislation by forcing a comparison between’
the costs and benefits of various alternatives.

The effectiveness of the IIS program has been uneven during the past
two years. Some agencies have exhibited increased sensitivity to the
economic consequences of their decisions. However, it is not clear
whether the analysis is used, as intended, early enough in the decision-
making process to serve as an aid to comparing alternatives. Quantifying
expected benefits in a meaningful way has also proven to be a problem.
While the limitations of current analytical techniques were recognized, it
was nevertheless anticipated that the comparison of one set of costs and
benefits with other alternatives would help produce better decisions.

The Executive Order which established the IIS program was due to
expire on December 31, 1976. However, in December 1976, an evaluation
of the program recommended that with several modifications that would
strengthen the program (primarily in monitoring and compliance), the
Executive Order should be extended. President Ford approved a one-
year extension on December 31.

In addition to improving the agency analysis of individual proposals,
and in order to provide a foundation for longer term reforms, we began an
effort to identify the overall costs of regulation. The purpose was to
increase public understanding of the cumulative costs of regulation and to
try to quantify the impact of individual regulatory programs in order to
set some priorities for further investigation and reform.

In an April 18, 1975 speech!! on antitrust and regulatory reform,
President Ford pointed out that:

“Although it is difficult to come up with an exact price tag on the cost of
unnecessary and ineffective government regulation, some estimates I
have seen place the combined cost to consumers of government regu-
lation and restrictive practices in the private sector at more than the
Federal Government actually collects in personal income taxes each
year—or something on the order of $2,000 per family...”

The $2,000 figure used by the President was based on an Office of
Management and Budget compilation of 2 number of existing estimates of
the cost of regulation and private sector restrictive practices. The cost
figures varied in quality and in the precision with which costs had been
measured. Relatively more work had been done in estimating paperwork
costs and the costs of complying with environmental laws. Estimates had
also been made in areas such as transportation regulation which impose
costs on consumers in the form of higher than competitive prices.'? In
many other areas, little or no cost information was available. The main
question raised by these figures was to what extent the costs of govern-
ment regulation had grown. It was our view that regardless whether this
estimate was too high or too low, the fact that neither government nor the
private sector knew what the costs were was evidence enough of a
regulatory problem. Others, however, believed that the question was
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inappropriately framed. A study for a congressional subcommittee inves-
tigated the basis for the statement and concluded:

“In our opinion, OMB’s summary of the cost of regulation has substan-
tial shortcomings ... The OMB approach in this effort is akin to a
hypothetical corporation issuing an annual report which lists the cor-
porate expenses in its summary statement but neglects to report the
corporate revenues,”3

This criticism is accurate as far as it goes. OMB did not attempt to
quantify benefits even though it recognized that any decision on the
value of regulation should balance both costs and benefits. The study’s
criticism applies equally to the federal budget, which also says little about
the benefits of federal programs or about their effectiveness. The budget
captures, in a summary statement, the level of resources drawn from the
private economy to achieve various public purposes. We believe that the
lack of a similar accounting for regulation is partly to blame for some of
the failures of our regulatory system.

It was in part due to the lack of knowledge about the cumulative effects
of regulation that the President, in the spring of 1976, began looking at
approaches that would allow the Congress, the Executive, and the public
at large to address important regulatory cost/benefit trade-offs.

Setting a Four Year Agenda

By the spring of 1976, we had run out of “easy” targets. We also
believed that too much attention was being focused on the symptoms of
the regulatory problem (such as long delays and costly paperwork), and
not enough on the fundamental issue—whether there were more effective
and efficient alternatives to existing regulatory approaches.We were
convinced that before intelligent decisions about needed change could be
made, considerably more information was required.

We needed to know more about the consequences of present regulation
and about alternatives that would improve the present system, and this
information had to be made accessible to the Congress and the general
public. This seemed particularly true in the area of social regulation,
where resistance to even considering change could only be overcome by
hard facts on the costs and benefits of achieving a goal through alternative
methods.

In an effort to develop and evaluate the needed information and make it
accessible to the Congress and the public, the Administration submitted
the Agenda for Government Reform Act in May 1976.14 This legislation
was intended to encourage more fact gathering and analysis, and to
strengthen consensus within the Executive Branch, the Congress, and
the general public for serious reform.

The President’s legislation called for a four year timetable in which the
Executive Branch, relying heavily on public participation, would analyze
the impact of federal regulation on selected sectors of the economy, such
as agriculture, manufacturing, and retail trade. By looking at the cumula-
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tive impact of all regulations on individual industries, we hoped to dis- -
courage the agency-by-agency review which has often led to the “box
moving” syndrome (i.e. merely consolidating or reorganizing agencies)
characteristic of many previous reform efforts. We hoped that a look at
the total system of regulation would help to identify and resolve many of
the trade-offs that need to be made. For example, if energy and environ-
mental regulations conflict, we believed that the best way to resolve the
problem would be to analyze their consequences at the level of individual
industries. Sensible modifications could then be designed to insure that
we achieved the most realistic goals, fully aware of their economic costs in
terms of prices, jobs, and economic growth.

This sector-by-sector analysis was coupled with a call for Congress to
agree that it would at least consider and vote on the President’s proposals
ten months after the President’s submissions in January of each year. He
felt that any serious attempt at a comprehensive review of Federal
regulation would require some advance guarantee that Congress would
not kill it through neglect.

The Agenda was intended in part to help overcome the obstacles the
Administration had confronted in the earlier “targets of opportunity”
approach. These targets were limited because of the small number of
areas in which there had been adequate economic analysis. Moreover, the
comprehensive approach was designed to help diffuse the opposition of
powerful special interests which felt they were being singled out unfairly.

Simply put, the Agenda was designed to provide a disciplined approach
that would encourage cooperation between Congress, the Executive, and
the public (universities, citizen groups and affected interest groups) to
develop the needed information and bring about reform.

The Congress

While the Ford Administration was working simultaneously on several
fronts to deal with the regulatory issue, the Congress had a number of
related activities underway.

Studies

After the President submitted his proposal for a National Commission
on Regulatory Reform, Congress showed growing interest in regulatory
reform and authorized additional studies of the regulatory “problem.”

During Senate hearings on the President’s proposal, it became increas-
ingly clear that Congress views control over these agencies as its pre-
rogative. “Independence” has become a major issue in itself, and several
of these commissions now by-pass the normal budget, legislative, and
litigative coordination which OMB and the Justice Department carry out
to insure that Presidential policy is consistently applied. Congress has
also begun to call for increased independence for single-headed agencies,
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such as EPA, NHTSA, and OSHA, which have important, and highly
visible, regulatory responsibilities.

This Congressional concern makes it easier to understand why discus-
sions of regulation with the Congress have focused less on what should be
studied than on who should do the studying. Although the President’s
proposal for a National Commission was never reported from Committee,
the general concept that more attention to the regulatory problem was
necessary seemed to catch Congress in a receptive mood. In the past two
years, many bills have been introduced to study regulation, the level of
competition within industries, the need for more consumer protection, or
some other variation on the main regulatory reform theme. Each of these
bills called for extensive reviews, but none guaranteed that Congress or
the Executive would be obliged to take any action.

Despite Congress’ failure to enact any of these proposals, several
committees have, by resolution, undertaken review efforts of their own.
The Senate Government Operations and Commerce Committees are
jointly funding a review of proposed practices in regulatory agencies, and
the Subcommittee on Oversight and Investigations of the House Inter-
state and Foreign Commerce Committee has recently published the
report of its review of nine agencies falling under its jurisdiction.!®

It is impossible for us to predict what impact these studies will have.
Clearly, they have helped to sharpen Congressional and public awareness
of one or more aspects of the regulatory problem. We are disappointed,
however, by their emphasis on procedural and organizational issues, at
the expense of more fundamental concerns.

Management and Procedures

In addition to Congressional calls for further study, there has been a
rising tide of interest in developing management and procedural im-
provements. The major impetus for these proposals has come from mem-
bers of the Government Operations and Judiciary Committees. Unlike
other committees whose legislative jurisdiction tends to correspond to
the specific interests of certain constituencies (transportation companies,
environmentalists, etc.), the Government Operations and Judiciary
Committees have tended to take the broader view, looking at issues which
cut across industry and committee lines.

During the last two years, a number of bills were introduced which
would require additional Congressional oversight by making Executive
Branch agencies submit their proposed regulations for Congressional
veto or approval before they could take effect. In addition to Constitu-
tional objections to this concept of a one-House override, we are con-
cerned that such a system could lead to further confusion and delay.

There has also been a great deal of attention devoted to the manage-
ment and organization of regulatory agencies. A number of bills called for
changes in agency procedures. Still other bills proposed a statutory
requirement for agencies to conduct an inflation (or economic) impact
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analysis and to make these analyses available to the general public prior’
to final rulemaking.'® We have argued consistently for better analysis,
but rigid requirements could lead to substantial increases in paperwork
and more delays. Another approach proposed that in the future, inde-
pendent economic regulatory agencies be required to bear the burden of
proof in demonstrating that their decisions do not unduly limit competi-
tion in the industries within their jurisdiction. Such a standard is in-
tended to strike a new balance between regulatory laws and the antitrust
statutes. In principle, when coupled with judicial review, it could help
correct some of the bias against competition which has permeated much
economic regulation by the independent agencies.

The Congressional proposals that have received most attention from
the press and public have been ideas for “sunset” and “zero-base budget-
ing” legislation. Under these approaches, agencies would be required to
justify all their programs “from the ground up,” and Congress would be
called on to reauthorize these programs every few years. These new
requirements would apply to almost all agencies, and would affect large
spending programs, such as defense, as well as smaller regulatory agen-
cies whose budgets now receive relatively little attention. It is impossible
to tell whether such a system would help to correct the present weak-
nesses evidenced by splintered committee jurisdictions and the tendency
for authorizing committees to approve larger expenditures than they
know the Appropriating Committees will sanction, or that the Nation’s
budget can afford. One modified “sunset” approach dealt specifically with
regulatory agencies.!? It called for a five year review of clusters of
regulatory agencies, in order to see whether duplicative or contradictory
programs could be eliminated. This proposal was helpful in advancing the
discussion of needed reforms.

We firmly believe that some across-the-board, fundamental reviews are
necessary. But we question whether wide-spread zero-base and sunset
bills (or more limited versions) are politically realistic or administratively
feasible unless they are selective about the issues to be addressed.

Substantive Developments

Although we question the potential effectiveness of further Congres-
sional studies or added procedural requirements, a number of sound
developments have taken place in Congress during the last two years.

First is the fact that regulatory reform has become a truly bi-partisan
concern. Although the original moves were made by a Republican Presi-
dent, nearly 300 Senators and Representatives from both parties sup-
ported major regulatory reform legislation during the 94th Congress.

Second, Congress enacted several important pieces of legislation. The
Securities Acts Amendments of 1975!® put an end to nearly 200 years in
which brokerage commission rates had been established by the industry,
rather than by competitive market forces. Congress repealed the federal
authorization that had permitted states to enact resale price maintenance
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laws.1® These so-called “fair trade” laws in many cases resulted in higher
than necessary prices for consumers. The Railroad Revitalization and
Regulatory Reform Act?? eased some of the regulatory constraints that
have stood in the way of low-cost, efficient rail transportation.

Some important measures were never enacted, but received extensive
hearings which helped to advance the public’s understanding of complex
regulatory issues. The Financial Institutions Act was reviewed by both
Banking Committees, and passed the Senate, but did not receive ap-
proval in the House. A patent reform bill was passed by the Senate in
February, 1976, after nearly ten years of debate, and detailed hearings on
airline regulation were conducted in both houses.

Two further developments encourage us to believe that Congress may
continue to pursue substantive (as opposed to procedural) improvements,
particularly in areas of economic regulation. The Senate Commerce
Committee has embarked on a fundamental review of aviation regulatory
policy. And the House Interstate and Foreign Commerce Committee
conducted hearings on cable TV and issued a report. The Committee has
now concluded that meaningful decisions on cable cannot be made without
comprehensively reviewing the Communications Act of 1934 which estab-
lished the current FCC regulatory structure. These are examples of
excellent Congressional oversight.

Not all Congressional action has been aimed at reducing anticompeti-
tive economic regulation. For example, oil cargo preference legislation,
which would have offered additional regulatory protections to the mer-
chant shipping industry, was passed but vetoed by the President.?! Over
the past two years, Congress has also persisted in a tendency to add more
regulatory laws to the books, while doing little to remove outmoded and
ineffective laws. New laws, for example, have been enacted setting up
federal inspection for grain,2? and requiring federal safety and effec-
tiveness standards for medical devices.23 The Senate Banking Committee
reported out a bill which would have required new federal regulation of
investment advisers. Legislation to establish a consumer protection
agency received wide support, but was not enacted.

Congressional interest in reform has increased, particularly in cases of
economic regulation. Although Congress has given less attention to re-
forming social regulation, perhaps the results achieved through changes
in economic regulation will convince Congress that equally beneficial
changes should be made in other areas as well.

The Courts

The courts have played an increasingly active role in the regulatory
process. Regulatory decisions must not only be consistent with statutory
requirements as interpreted by the courts, but also adhere to complex
and changing due process requirements. In particular, the behavior of
regulatory agencies has increasingly reflected court imposed require-
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ments that their decisions be “fair” not only to the regulated firms but to
other concerned parties as well. Legal scholars have pointed to the fact
that the regulatory process has moved steadily toward a more expansive
balancing of the interests of many different groups affected directly or
indirectly by regulatory actions.2¢ While this has made regulation fairer
and more equitable, it has also contributed to the complexity of regula-
tory problems.

Increased judicial activity also appears to have resulted from overly
broad discretion exercised by the agencies and a failure of the Congress
and the Executive Branch to exercise their oversight and management
responsibilities. Many of the legislative proposals advanced by the Ford
Administration were aimed directly at the problem of overly broad
agency discretion in the exercise of economic regulatory authorities.

We were also concerned about growing problems arising out of in-
creased court involvement in the enforcement of many of the newer
regulatory statutes. Private citizens have increasingly resorted to court
action against EPA for its alleged failure to assure full compliance with
the law. In turn, the agency has devoted substantial resources to defend-
ing itself against more than a thousand suits, brought both by environ-
mentalists seeking sterner enforcement and by companies seeking relief
from what they regard as unfair application of the law.

Although the DCRG did not devote much attention to this aspect of the
regulatory process, we did recognize the Administration’s legislative
reform proposals would, if enacted, be litigated in the courts. We devoted
much time to trying to design proposals that would give clear legislative
guidance to the courts and the regulatory agencies.

These and other problems have led to an increased awareness of the
need to recognize the role of the courts and the judicial system as we
explore ways of improving the regulatory system.

The Private Sector

The efforts of the judiciary to ensure more adequate representation for
all interests affected by agency decisions reflect a growing public distrust
of the regulatory process. Over the past two years, the general public has
also become increasingly aware of the consequences of regulation and the
fact that the system seems to be out of control. As a result, individuals,
consumer groups, the academic community, labor groups, and businesses
and their trade associations have also played an increasing participatory
role in attempting to better understand and change the regulatory sys-
tem.

There has been growing emphasis on more direct democracy and public
participation in the regulatory process. For example, most consumer
interest groups have tended to attribute the regulatory problem to a lack
of consumer representatives on regulatory commissions or an inability of
consumer groups to participate effectively in regulatory proceedings.
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They have backed proposals to establish a separate consumer protection
agency, to permit class action suits, to pay intervenors, and to appoint
consumer representatives as members of the regulatory commissions.
Their recent interest in procedural remedies appears to be a change from
earlier activities in which some organizations concentrated on substan-
tive changes in economic regulation and published some interesting and
helpful volumes on the subject.

A few consumer groups have viewed regulatory reform as an effort to
“roll back” or eliminate many of the more recent environmental, safety,
and health regulatory controls. In these areas, they often have tended to
be critics rather than supporters of reform. In controversial areas, such
as airline and trucking legislation, we were disappointed that organized
consumer groups were not more helpful in encouraging the Congress to
act. Except for some help in selected areas, they provided little support.

Industry and trade associations have taken an active part on both sides
of the reform debate. Companies in regulated industries, such as airlines,
trucking firms, banks, and broadcasters, and some labor unions have
been highly critical of any attempts to change the economic regulations
which govern their operations. They are keenly aware that today’s pric-
ing and entry regulations control potential competition, thereby provid-
ing a measure of economic security. In many cases, they have paid for
certificates or franchises, and are opposed to any legislation which would
diminish the value of that investment.

The same firms that argue for economic protection have been highly
critical of health or safety regulations which tend to raise their costs of
operation. Manufacturers have generally resisted new product and/or
worker safety rules, especially when they appear unreasonably expen-
sive in relation to the experienced accident rate. However, when regula-
tion seems inevitable, or when a number of states have begun to exercise
their own authorities, these businesses have become among the most
vocal proponents for pre-emptive federal standards administered by a
single agency.

Labor unions have tended to reflect the economic interests of their
members. The Airline Pilots Association registered complaints against
the Administration’s air bill, and the Teamsters objected to proposed
changes in regulation of motor carriers. In both these cases, labor and
management have generally been on the same side of the economic issue.
Likewise, on some environmental regulations, labor and management
have spoken with a single voice, recognizing that investments in pollution
control equipment can cause firms to close or curtail operations, thereby
threatening workers’ jobs. For example, labor generally supported the
environmental variances sought by steel mills in the Mahoning Valley.
However, labor and management representatives have not always been
on the same side of regulatory issues. There has been a clear division on
some health and safety issues. For example, while management repre-
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sentatives have generally been quick to point out the costs of OSHA
rules, labor leaders talk more about their benefits. '

Lack of good data has begun to concern some of these groups. Until
recently, compliance costs, and their impact on consumer prices, have
been more conjecture than the result of detailed analysis. T help remedy
this problem, a number of companies have embarked on detailed account-
ing studies of the impact which government regulations have on their
operations. It is important to note, though, that those who must live with
regulation, and bear its costs, are only just beginning to understand and
quantify these impacts. Large industrial firms, which are accustomed to
detailed accounting analyses and the “bottom line” calculation, freely
admit that they have not spent enough time or money documenting the
effects of government regulation. Their contribution to the data base
should be very important in helping to frame the discussion of regulatory
costs and benefits. Individual companies’ efforts in this area have been
supported by broadly-based organizations, such as the Chamber of Com-
merce and the National Association of Manufacturers. These industry
groups have come out in favor of a long-range comprehensive review of
federal regulation, and we expect them to continue contributing to the
debate.

University economists, professional associations, and others in re-
search centers have produced thoughtful analyses on particular aspects of
regulatory reform. Their efforts have looked toward longer-term solu-
tions, but often overlook transition problems or the political impediments
to reform. Several university presidents have contributed to the discus-
sion by demonstrating how federal regulations are affecting the price
and quality of higher education.25
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CHAPTER IV The Challenge Ahead

The discussion to this point has described what has been tried before,
how we have locked at the regulatory reform problem, and what we have
learned. We have not prescribed solutions or outlined what should be
done because we believe there are no easy answers. Too many reformers
have fallen into the trap of believing that there is some simple panacea
which if properly legislated and implemented would solve the regulatory
problem. Many of the proposed “solutions,” such as better regulators,
“sunshine” laws, agency reorganization, and improved economic analysis,
have considerable merit. They must not, however, be oversold. We be-
lieve that lasting reform requires a comprehensive approach that not only
improves the procedures but also addresses the fundamental issues of
regulatory policy. In this concluding section, we will suggest a number of
steps that we believe should improve the management of existing regula-
tory responsibilities, and also identify some preliminary actions aimed at
dealing with more fundamental issues.

Improving Management

Better management of our regulatory responsibilities would make a
significant contribution to restoring the integrity and confidence in fed-
eral regulatory agencies. In the simplest terms, better management
means attracting the best people. It also means that regulators should be
accountable for their actions and that their decisions should be based on
the best information available.

Attracting Better People

Many proposals for improving the quality of regulatory personnel have
been made, including such things as the creation of a regulatory service
corps, advance publication of upcoming commission vacancies, and allow-
ing outside groups to submit nomination suggestions to the President.
However, none of these would appear necessary if (1) the Executive felt
freer to nominate the best people regardless of background, and (2) the
Congress carefully exercised its confirmation responsibilities.

Related to the quality of people is the issue of conflict of interest. If the
public is to have confidence in its regulatory agencies, regulators obvi-
ously must function impartially and in the public interest. We believe this
area deserves further exploration in order to assure that an appropriate
policy is fairly and consistently applied across the government.

Finally, we believe that every effort should be made to attract first-rate
career people into regulatory agencies, and to obtain a better mix of skills
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APPENDIX B: Previous Presidential Efforts to
Achieve Reform

During the past forty years, Presidential commissions and study
groups have counseled Presidents on problems associated with regula-
tory agencies.

President Franklin Roosevelt established the President’s Committee
on Administrative Management (the Brownlow Committee) to look at the
organization and functioning of the Executive Branch of government,
including the independent regulatory commissions. In its report to Presi-
dent Roosevelt in 1937, the Committee concluded that:

“The independent regulatory commissions constitute a serious and
increasing problem. They exist as areas of complete irresponsibility
within which important policy-determining and administrative func-
tions are being carried on. By that very irresponsibility they obstruct
effective over-all management in the Executive Branch of the Na-
tional Government. They hinder coordination of policy and coordina-
tion of administration.”

Report, 1937

T remedy this situation, the Committee proposed to integrate all of the
programs of the independent commissions into Executive Branch de-
partments. In the departments, these functions would be divided be-
tween an administration section, under the direction of a single adminis-
trator who would be a career civil servant, and a judicial section, which
would be administered by the department but otherwise independent of it
in making regulatory determinations.

In 1939 President Roosevelt requested the Attorney General appoint a
committee to investigate the “need for procedural reform in the field of
administrative law.” Although the report of the Attorney Generals
Committee on Administrative Procedure was issued in 1940, the recom-
mendations of the Committee were the subject of great debate until the
passage of the Administrative Procedures Act in 1946. The APA clarified,
strengthened, and increased the judicial nature of the procedures used in
the administrative process of the regulatory agencies.

President Truman vetoed legislation Congress enacted to exempt sur-
face transportation carriers from antitrust and competition. His veto
message issued clear warning to the Congress and the American people.

“[This legislation} would permit an important segment of the economy

to obtain immunity from the antitrust laws, and would do so without
providing adequate safeguards to protect the publicinterest. . . Acting
through these bureaus, groups of carriers could exercise a powerful
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APPENDIX C: Chronology of the Regulatory
Reform Program

The reform of government regulation has been a principal goal of
President Ford for more than two years.

“We must reassess, as I see it, the archaic, and often times rigid,
regulations which hamper the economy of the United States and
directly affect the American consumer . .. Meaningful reform of our
present regulatory system must be a part of the current effort to
respond to the consumer.”

White House Conference on Domestic & Economic Affairs,
April 18, 1975

“Regulations do not automatically expire when they have outlived their
usefulness. There is no systematic pattern of review and even when it
is acknowledged that changes are warranted, procedural delays often
result in obsolete rules remaining in force for years. Inshort, while the
intention of regulation is to protect consumers, it sometimes does just
the opposite.”

Chamber of Commerce Annual Meeting,
April 28, 1975

From the very beginning of the Ford Administration, action has been
taken by the President, by the Congress, by the regulatory agencies, and
by private groups to further the reform of regulatory activities and
policies. The following chronology of events highlights the range of these
activities carried out over the past two years. The chronology is not
intended to be exhaustive, but it tries to illustrate the national interest in
regulatory reform that was sparked by President Ford’s program.

Aug. 1974 Council on Wage and Price Stability

As one of the first acts of his Administration, President Ford asked the
Congress to authorize a Council on Wage and Price Stability to monitor
inflationary action on the part of the Federal Government as well as the
private sector. Congress passed this legislation and the Council was
signed into law on August 24, 1974.

Sept. 1974 Summit Conference on Inflation

A series of conferences on the basic causes of inflation were conducted.
A number of economists endorsed the reform of twenty-two government
regulatory policies that were outdated and inefficient and that were
having an inflationary impact on the economy.
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