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December 7, 1976
MR PRESIDENT:

Public Works Employment Act:
Prison Construction and Renovation

It was felt that some additional staffing was necessary
to that reflected in the attached memorandum prepared
by Jim Cannon on the above subject.

This additional staffing reflected the following
recommendations:

Jack Marsh - Recommends Option 2.

Alan Greenspan, Max Friedersdorf and Bill Seidman
all recommend Option 3.

Alan Greenspan offered some additional comments
to support his recommendation of Option 3. His
comments are at TAB D.

Jim Connor

Digitized from Box C52 of The Presidential Handwriting File at the Gerald R. Ford Presidential Library




.DECISION

THE WHITE HOUSE

WASHINGTON

December 2, 1976

MEMORANDUM FOR THE PRESIDE

FROM: JAMES M. CANNQ

SUBJECT: Public Work loyment Act:
Prison Cons ion and Renovation

This memorandum seeks your guidance on a proposal advanced
by the Attorney General for the earmarking of public works
construction funds for projects of construction and
renovation of State and local penal institutions.
Alternatively, the Attorney General suggests that you
direct a "high priority" be given to such projects.

BACKGROUND

On July 22, 1976, the Congress overrode your veto of the
Public Works Employment Act of 1976, thus enacting the
measure into law. As you know, the avowed purpose of
the Act is to stimulate employment through the creation
of public works jobs. Title I of the Act specifically
provided for the funding of projects for the construction,
renovation and repair of public facilities.

On October 2, 1976, you signed into law H.R. 15194, the
Public Works Employment Appropriations Act of 1976,
appropriating some $3.95 billion for public works projects
under the authorization act. Of this amount, up to $2
billion is available under Tltle I for construction and
renovation projects.

The Economic Development Administration (EDA) in the
Department of Commerce is responsible for the administration
of this program.

PROPOSAL

The Attorney General has recommended that you direct the.
Secretary of Commerce to dedicate up to one-fourth of the
funds available under Title I of the Act to be expended on con-
struction, renovation or repair of State and local
correctional facilities.



In the event you are opposed to an earmarking of these
funds, the Attorney General suggests that, at a ‘
minimum, you encourage State and local governments to
review their needs for construction, renovation and
repair of correctional facilities in applying for
Title I funds and direct the Assistant Secretary for
Economic Development to give "high priority" to these
applications.

DISCUSSION

The need for more prisons and for rehabilitation of
existing prisons is clear and compelling. As you pointed
out in a speech before the Florida Chapter of the Federal
Bar Association last February: ". . . America still has
the same prison capacity as in 1960, although crime has
doubled and the population has burgeoned.”

Because of overcrowding and dilapidation, many judges are
reluctant to send convicted prisoners to certain jails.
Indeed, approximately $300 million is required merely to
bring various correctional facilities now under federal
court order into compliance with federal court standards.
Moreover, many believe the corollary to mandatory minimum
prison sentences, as you and other responsible leaders
have advocated, is more prisons. Finally, as a practical
matter, dedication of up to one-fourth of the public works
construction funds to building new prisons and renovating
0ld ones would put "teeth" in your anticrime proposals.
Professor James Q. Wilson, of Harvard University, recently
advocated a program of this sort as a fundamental building
block of his theory on crime control.

It is clear that at least $500 million of the $2 billion
could be utilized effectively at the present time for the
purpose advanced by the Attorney General.

On the other hand, it should be pointed out that Title I
funds will be available for prison construction projects
and if a State or local government deems construction or
repair of a correctional facility to be a priority it may
apply to EDA for public works funds for the project. It
could be argued, therefore, that by dedicating a set
percentage of these funds to construction or repair of
correctional facilities you are limiting the flexibility

of State and local governments to set their own priorities.
Secondly, dedicating a portion of the funds to one purpose
would inevitably create pressures for similar dedications
for other purposes. Finally, certain timing problems are
raised by the proposal since it would require further delays
in the distribution of grants under the Act and could result
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in substantial embarrassment to the Administration for
its failure to alert State and local officials of the
dedication of prison funds in timely fashion.

The alternative recommendation advanced by the Attorney
General, to require "high priority" treatment for appli-
cations for prison funds would appear to be administratively
workable, albeit burdensome, at this stage. Although EDA
has all but finalized its consideration of applications

for Title I funds, the application period could be

extended slightly for the purpose of receiving additional
~grant requests for the construction or improvement of

prison facilities.

Attached @t Tab A) is a copy of the Attorney General's
proposal. Also attached are copies of the objections to

the proposal which have been raised by Commerce and OMB

(at Tab B) and Justice's reponse to those objections (at Tab C).

ACTION

Three options are available to you with regard to the
proposal advanced by the Attorney General. An affirmative
decision in this regard would be reinforced in your State
of the Union message.

1. Direct the Secretary of Commerce to earmark
up to one-fourth of the funds available
under Title I ($500 million) to be expended
on construction, renovation or repair of
State and local correctional facilities.
[Principal recommendation of the Attorney
General.]

Approve Disapprove

2. Direct the Assistant Secretary for Economic
Development to give high priority to appli-
cations for Title I funds to construct,
renovate or repair correctional facilities.
(Alternative recommendation of the Attorney
General. Recommended by Counsel's Office
and the Domestic Council.]

Approve Disapprove
3. Advise the Attorney General that you have

rejected his proposal. [Recommended by .
OMB and Commerce. ]

T ————————

~Approve Disapprove
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 21 976
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MEMORANDUM FOR: JAMES CANNON

) L 4
FROM: PAUL O'NEILL 0"”/

Acting Director

SUBJECT: . Draft Memo on Public Works and
Prison Construction

Your memorandum of October 16 asks for our views on the proposed
memorandum to the President regarding the potential use of Local
Public Works program funds, under Title I of the Public Works
Employment Act of 1976, for the construction of jails and prisons.
We do not believe the memorandum should be sent to the President.

I believe that the possibility of emphasizing certain types of
projects under the Local Public Works program was discussed a few
weeks ago at a Cabinet meeting and subsequently dropped as being
undesirable. As you note in your draft, it would tend to create
multiple, similar demands from other areas, such as for parks,
health care facilities, pollution abatement, etc. In addition,
such an emphasis would open the Administration to charges of sub-
verting the legislation. The clear intent of the law is to allow
local governments, as opposed to States and the Federal Government,
to select those projects which they considered of higher priority.

As well, there are practical timing problems with your recommendations.
The Department of Commerce has already published final regulations to
implement the program and will begin taking applications on October 26,
less than a week from now. Any changes at this point would delay the
starting date for the program. However, there is reason to believe
that several penal projects will be funded. The Department of Commerce
has been working with LEAA to ensure that high priority projects

which can be started within 90 days will be considered.

For the reasons I have noted above, 1 do not believe that there is
any real issue to be presented to the President. Therefore, your
draft memorandum should not be sent.

702 ZO‘I/’ .



Offire of the Attornep General
Washington, B. €. 20530

e, P 4 DD
November 24, 1976 JioV~* --»
MEMORANDUM FOR JAMES CANNON
ASSISTANT TO THE PRESIDENT
FOR DOMESTIC AFFAIRS _
SUBJECT: The Public Works Employment Act of 1976

As you know, the Department of Justice has urged that
a substantial portion of the construction and renovation funds
available under Title I of the Public Works Employment Act be
allocated for local penal facilities. The Department of
Commerce has responded that since the Act itself does not
authorize the executive branch to use a portion of the funds
for a specified type of facility, the Administration is pro-
“hibited from making such an application. For the reasons
outlined in the short memorandum that is attached (Appendix A),
that assumption is not supportable, For the reasons set forth
in the original Department of Justice memorandum (Appendix B),
the need for local penal facilities is crucial and realisti-
cally there appears to be no other source of funds to meet
that need.

I consider the opportunity presented to be of unusual
importance. This Administration has strongly and consistently
stressed the deterrent value of the criminal law. Yet where
there are no available penal facilitles there can be no real
deterrent value.

This Administration has been presented with a unique
opportunity to do something about the problem. It would be a
sad mistake if such an opportunity were permitted to pass.

I hope that you can bring this matter to the attention

of the President in the very near future, and I ask that you
convey to him my strong personal support for the program,

7@%?“{;{{’ T

Attorney General

Attachments
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Fundlng S ate and Loca’ Penal and Corroectional Facilities
under the Public Works Emplovment Act of 1376

This memorandum addresses the issue whether the Public
Works Emplov“ent Act of 1976 can be of assistance in helping
state and local governments meet their requirements fox
. adequate penal facilities.

Sumnary

he funds authorized by the Act can be used to aid local
governments in constructing new jails and in renovating old
ones. Such expenditures would be within thes purposes of
the Act, and the funds could be used guickly and efficientlw
within the alloted time limits. Such use of the funds could
not only have a potential effect in reducing the level of
the nation's crime, but could result in substantial savings
to the federal government by obviating a cons;derable amount
of proposed federal 3a11 constructlou.“”‘"‘

v Dlscu351on k

I. The Public Works “dolovmen+ Act of 19748,

A. "The Statute.

On July 22, 1976, Congress enacted the Public Works
Employment Act of 1976 (P.L. 94-369), an intended anti-
recessicn measure under which federal funds will be distributed
to state and local governments under the auspices of the
Economic Developrent Administration of the Department o‘
Commerce. Title I of the Act is intended to produce greaker
employrent through the funding of projects for the cons;r :ction,
renovation, and repair of public facilities. 1/ (A copy of
the Act is appendad at Tab A.) -

1l/ Only Title I of the Act is directly relevant to the
sub]ect of this memorandum. Title II, which seeks to avoid
recessionary budget cuts by prcviding grants to local
governmental units to be used for the maintenance of basic
governmental services, may have some marginal relevance.
Title III (amending the Federal Pullution Control Act) is
irrelevant. .



Section 11l of Title I of the Act authorizes an
moropriation of up to $2 billion for the period ending
eptembar 30, 1977. 2/ The money is to be distributed in
the form of grants of 120 percent of the cost of the
projects funded (Secticn 103(b)). The nmoney may also be
distributed as increased on;ributlona pate) n*ojecbs
initiated under other fzaderal legislation, raising the
federal share of such pro;ects to 100 percent (Section
. 104), and to projects initiated under state or local laws
requiring a contribution (Section 105).

RY

The monay is to be expended for construction,

novation, repair, or improvement of public works projects
(Section 103(a)), or tc produce plans, specifications, and
designs for such projects (Section 103(a)). It may not be
used for site acquisition (Section 106(b}), for building
certain. watar projects (Section 106(a)), or for maintenance
of projects constructed with funds from the Act (Secticn
106(c)). Since the purpose of the Act is to provide neaded
enployrent prompily, grants are to be conditioned upon
assurances that the projects can be started with on-site
labor within 90 days of approval (Secticn 106(d)).

The monay is to be allocated to projects through-
out the nation (Section 108(a)), with preferencas to areas
of high unamployment (70 percent, preferentially, to those
areas where unemployment exc2eds 6 1/2 pvercent and the
national average and 30 percent to those areas where tne
rate is below the national average but in excess of 6 1/2
perceﬂ*) (Section 108(c)). Priority is to be given to

rojects of local, as opposed to state, governments
(Section 108(h)).

B. The Imp’ementind Regulations

Under Sectlon 107 of the Act, the Secretary of
Commerce is to issue implementing regula ions within 30 days
of passage Those requlations were issued on August 20,
197s6, under the signature of the Assistant Secretary for

2/ On August 25, by a vote of 311-72, the House of Repre-
sentatives pagsed a bill (H.R. 15194) appropriating $2
billion for Title I projects. The next day the Senate
Appropriations Comnittee reported the ﬁouae bill to the
floor of the Senate, increasing the appropriation for the
whole bill by $500 millioan. It is likely that a conference
will be required after Senate passage.
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Eccnonic Development, and were published in the Federal
Register on Monday, August 23 (41 F.R. 35670). (A copy
is =z2ppended at Tab B.)

The regulations are nct restrictive. Fox the
most part, they merely srovide detail to the eligibility
aspects of the Act. However, Section 316.11l(c) of those
rggulations requires that any detention facilit ies funded
under Title I must ke in comollance with the provisions
of Part E of the Omnibus Crime Control and Safe Streets
Act of 1968 (42 U.S.C. 3750b(l), (4)-(9))." Those pro-
visions require that applications include a2 comprehensive
statewide program, an empnasis on community based
corrections, advanced design features, regicnal sharing
(where feasible and desirable), advanced correctional
practices, personnel standards, and érug and alcohol’
trzatment. Since only the flést of these requirements
would be particularly burdensome, and since it would
already have been met by state Dlannldg agencies in earlier
applications to LEAA for funds for penal or correczional
purposes, these regquirements do not appear to be a seriocus
Ear to the effective use of Title I funds for such.
purposes. 3/ . -

Conclusion: Funds under the Act may be used to build
penal and correctional facilities and to renovate existing
facilities. The strictures of the Acit, however, indicat=s
that the bulk of this monev would go to local comnmunities,
and thus that the funds used for such purroses would most
likely be available for jails rather than penitentiaries.

IX. The Need for Jail Constrnétion and Penovation.

. There %s an urgent, demoastrable need for construction
~and renovation of jails. The nature of the specific need
varies with the size of the community.

3/ The regulations (5316.10(qg)) limit p*o;ect costs to S5
million but permit the Assistant Sec*etary to walve the

limit for "good cause." This provision would affect onlj
a limited numocr of large, metropolitan jail construction

projects, and "good cause" in those cases would seem to be

apparent. .



Jails located in or near large metropolitan areas are
commonly overcrowded. 4/ The jail in Prince Georges County
is operating at 297% above capac1ty. Florida is using tents
and airplane hangars to house prisoners. Maryland has
purchased a "mothballed" freighter to use as a prison. The
Law Enforcement Assistance Administration has recently
resorted to authorizing the purchase of hundreds of trailers
for use as substitute facilities.

Most rural jails, although small (75 percent have
capacities of 20 or less), are still large enough to handle
existing and projected near-term needs. However, the
conditions of many of these jails have been described by
- knowledgeable authorities as anywhere from "despicable" to
"abominable."” Six percent are more than 100 years old; 12
percent are more than 75 years old; 25 percent are more than
50 years old. Eighty percent have no recreational facilities
available and many have no visitation facilities. Some have
totally inadeguate sanitation facilities. Many present
safety hazards -- to both inmates and staff -- as a result
of non-locking cell doors and antiquated security features.

These overcrowded and substandard conditions have a
drastic effect on the criminal justice system. Judges are
understandably reluctant to detain persons prior to trial
where such facilities exist, and, although evidence suggests
incarcaration of convicted offenders deters crlme, 5/ in
the last few years an increasingly number of serious
offenders has been sentenced only to probation, frequently
because judges are unwilling to send offenders to overcrowded

rd

4/ The 1972 census stated that five percent (or 167) of the
nation's jails were then overcrowded. Many experts now
allege that all urban jails are overcrowded and that rural
and county jails are nearing a crisis point.

S/ For a general discussion of the subject, see James Q.
Wilson, Thinking About Crime (New York, Basic Books, 1975);
Norval Morris, The Future of Imprisonment (Chicago, University

of Chicago Press, 1974); and Ernest van den Haag, Punishing
Criminals (New York, Basic Books, 1975).

>
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nal facilities have been found so
1 courts have ruled that being sentsncel tC
cruel and unusual punishment under the.
Eighth Amen t of the Constituticn. 6/ The states of
Alabana andé Louisiana currently have all their jails under
either court a:ttack or cocurt order. It is acknowledged by
all who have studied tha field that these local jails ar=
in serious nead of renovation, both for humanitarian and

P

correcticnal purposes., -

ail facilities. 1Indeed, in recent years
! ve

Other dstrimental consequences can be found where
overcrowded or poorly designed jails exist, since most jails
are rnulti-use facilities. Thirty percen* 0f jails housse
juveniles with adult offenders. Ten percent do not segre-
gate mental patients awaiting commitment. Scome sixty percent
do not segregatz pretrial detainees.

Conclusion: There is a pressing and widely-recognized

-need for jail construction and renovation. (A copy of a

recent GAO study that is in agreement with this conclusion
is attached at Tab C. See pp. 19-27).

-

6/ See,.e.g., Costello v. Wainwriqht, 525 F.24 1239 (5th Cir.
1976);‘F1nnay v. arkansas Bd. of Corrections, 505 F.24 194
§g§?)C1r. 1974); Gates v. Collier, 501 F.2d 129 (5th Cir.
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ITX. The W=ad for Federal Funds

Penal and correctional facilities have never ranked
high in the priorities of taxpayers. Even where some local
funds are available, thay are usually inadsguate to permit
the construction of modarn facilities. For example, while
correctional experts are in general agreem-“t that single
inmate cells shculd be the rule (for safety and privacy
purposes), local authorities are reluctant to build such

facilities because of their cost. Lo

{

tate funding may bz a more realist lC maans of pro-
viding adequate jails than local funding. Yet those states
which have inadsguate jails are also likely to ha»e in-
adaquate penitentiaries, and consequently statewids systems
can be expected to continue to receive higher prlorlty.

Past efforts at federal funding have not been parti-
cularly successiul because of two principal shortcomings.
First, the total federal funds available have bheen
inadequate for the purpose. The LEAA funds availzble for.
jail constructicn and repair, under Part E of the Safe
Streets Act, total $37 million for FY 1977 and $41 million
for FY 1578. Yet IEAA has projected a figurs of $300
illion as necessary merely to bring those correctional
facilities now under federal court orders into complianc
with court standards, and a joint ABA/LEAR study estimat
the cost of bring all correctional facilities up to such
standards at $3.5 to $4.7 billion. (A copy cf the A3SA/LExA
study is appended at Tab D.) Second, prcbhlems have been
encountered as a result of the requirenent that, as a
requisite to obtaining LEAA funds, the local goveraxent
supply up to 50 gpercent of the costs of such projects.

Some locales, even where uncder court order, have simply
been unable to raise the necessary revenua. Some are
reluctant to expend the required matcning funds because of
the view that the prorosed facilities are too expensive as
& result of what hey rerceive as unnecessarily high LZAX
standards (e.g., single occupant cells). Others, under
pressure from feaeral courts to renovate their jail svastems,
quite naturally resent being forced to expend local funds
at federal direction.

=
e3
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Tha avawlub111tv 0f federal funds an order of magnitude
e

greater than those previcusly available for penal facilities,
dispensed under a program that places no burden upon states
and localities to prodv:.co matching funds, should resolve mest

oZ the funding problems prev;ously encountered.

A further rationale for the use of federal funds for

such purpcses is the long-term savings that can accrue to &h
federal government. The Bureau of Prisons contracts with
local jails fcr housing of federal priscners (there are

soxe 6,100 federal prisoners, about one~faurth of the total,
in non~federal facilities). The inadeguacies of many local
jails, how=ver, has led to the construction by the Bureau ol
three federal Metropolitan Correctional Centers (MCC's).

The Bureau has determined that there is an immediate need for
construction of MCC's in three more metropol tan areas 7/,
and is studying the need for construction of ¥MCC's in 17 ad-
ditional cities. 8/ There is much to be said for aiding in

he improvement of local jawls and avoiding the construction
cf at least some of these MCC's, especially since the MCC's
already constructed have served the purpose of providing
modals for jail construction. The construction of a dozen
more such facilities could be avoided throcugh the use of
Title I funds to improve local jails. 9/

L

Conclusion: There does not appear to be any other
adequate, practicable source of funds for the building of
local penal facilities, and the use of Title I funds for
this purpose may result in substantial savings from other
parts of the federal budget.

7/ These netropol’tan areas are Baltzmore-Washzngton, Detroit,
and Phoenix. -

8/ These cities are Atlanta, Boston, Houston, Los Angeles,
Miami, Mew Orleans, Philadelphia, St. Louils, East St.
Louis, San Antonio, San Francisco, Sacramento, Tampa,
Tucson, and Orlando.

9/ The 17 cities indicated include some within the same state.
The strictures of tha Public Works Act would probably limit
construction to one jail per state, thus reducing to 12 the
total of MCC's that could be obviated.
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I¥. The Abilitv to Plan and Execute a Program of Construction
~ il

itnin tire Stataq Time Linlts.

Since the Public Works Employment Act is dasigned as
an immediate anti-recession measure,- it is replete with cro-
visions requiring the prcmpt expenditure of ths funds au-
+horized, Intelligent spanding for penal Zacilities can, in
fact, be accecmplished promptly. 10/

The federal government is in a unigue- position to plan
and execute an expedited program of constructicn of penal and
correctional facilities. The Bureau of Prisons has had ieng,

high-level exparience with planning such facilities. ts
National Instituta of Corrections is designed *o vrovids
technical assistance to local penal and correctional authori-
ties, and the Bureau's task force on jails is nearing compla-
ion of its work. Morecver, the National Clsarinchouse for
Criminal Justice Planning and Architecture (an LEAA~-fund=d |
group at the Uaniversity of Illinois) has developed comsorensen-
sive plans not only for general applicaticn but for specifi
application as well; it has plans for renovating all corrac-
tional facilities in Nevada, Illinois, New Jersey, Hawaii,
and Oklahoma, &among others, and has specific plans for a
number of local jails. 11/ (An example of cne such plan is
attached at Tab E. See pages 67-93.) T '

The above groups can readily be formed into a task for
to set specific standards for applicants. Althouch, in the
past, local authorities have opposed national standards
because of the ccst of their implementation, with 100 percent.
federal funding such objections should be avoided.

10/ Such a utilization of Title I funds would help in other
ways to achieve the purpose of the legislation. Secticn
316.10(2) (2) (i) (C) of the implementing regulations states
a strong preference for labor intensive crojects.

Experts on penal and correctional architecture have
advised the Departmant of Justice that jail facilities
are more labor intensive than other public works projects
because they require little capital for special egulzTent
or expensive frils, they are not subject to prefabrica-
tion, and they use a wide variety of labor skills.

These include at least five county jails in Texas,
Indiana, and Nebraska. State and county plans are being
developed for Oregon; Colorado, MNew Hampshire, Tennessae,
and New Mexico: Kentucky and Kansas have completed their

[
~



) Conclusion: If sone portion of the Title I funds are
"earmarked £or correcticnal purposes, they can be expended
within the timetable of the Act with a substantial level of

efficiency.

Ve The amonnt of Funds Meeded.

Using as a base figure the $300 million that LEAA has
pro“ec;ed as necessary merely to cocmply with existing court
orders, and adding to that figqure approximately $180 million
estimated as necessary for construction, expansion, and
renovation in a dozen large cities where the federal needs
are greatest 12/ and an additional $100 million for renovaticn
of small jails not presently under court order, the sun of
$§530 million would be an appropriate benchmark. Of cours
these figures are estimates, and the need for funds is grEate*

than is reflected by these figures. Moreover, it cannot be
determined which areas o0f the country would be eligible for
funds under the unamploVﬂenu formula used in the Act. Never-
theless, $580 million appears to be a reasonzable workinc
estimate A substantially smaller program would do no more
thian enanla localities to comply with court orders. A sub-
stantlally larger pregram might lead to undesirable inef-
ficiency in expenditure.

Conclusion: A sum of money between $500 million and
$600 million can efFectlvely be expended for this purpose
in th° coming year.

VI. Argum nts Against Such a Program.

The chief arguments against this program would be anti-
prlson sentiment and the existence of greater priorities.

The arguments regarding anti-prison sentimen%, 13/ can
be disposed of on the merits. In any evenit, the force of
any such arguwon;s could be reduced by concentrating 1n1t*a11y
on renovation of exlsglng facilities since many of those who
are opposed to prison expansion are strongly in favor of
modernizing existing facilities.

12 / They would be selected from among those cities targeted
for MCC construction.

13/ Such sentiment is divided among those who-believe that no
one should be incarc2rated and those who feel that tax
money should not ba wasted building "country clubs" for
criminals.
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ing priorities are of greater
concern, sinca many lec ities may indesd hava more urgent
needs. Certzainly institutions for the'mentai‘v ratarcéed,
hospitals, and the 11<c will to many be moxes attractive
projects than jails. Nevartineless, g1"en tu- national
preoccupation with the prcblem of crime and the pectential
of such a construction program for helping indirectly to
maet that problem, the expenditure for prison facilities
seenms clearly justlzlable. Moreover, since -the sum
suggested is only one-fourth of that authorized, other
priorities should be able to be.dealt with under the Act.
Conclusion: There appear -to be no insurmountable
arguments  against such a program. '

The arguments rega

Recommendation . - : -

The first recorded reference to building a jail in
Axerica aonears to be a 1632 order by the c1tv of Boston
reguiring “a people pan to be constructed w1tb all
convenient spe=d.” We still tend to address the issue
enly when, under ail the circumstances, we find it
convenient. The Public Works Emplovmanit Act seems to have
made addressing the problem surprisingly convenient at
this time, and the opportunity should not be lost.

'U o

ima g m
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THE SECREZTARY OF CTMAMZIRED
Washagien, D.C. 2023d

Jidues PP & 52

ifr. Jaxzes Cannon . ,
Assistart to the President ] GOT 21 1373

Tor Domestic AfTairs
Tha Thits House
Was’ingtq;igg. C. 20500

J‘o’% ‘,’ s e waa”

Dear Jinwmnzses iy .

o This is in reply to your reguest for c
regarding your Draft Memorandun transmitting the Depart-
ide ir '
o

that up to 25% of the $2 billion appro ioy
Title I of the Public Works Employment Act of 1976

(*LPW") be exsended for State and local correctional
facilities. 1In the alternative you prcpose for the

President's censideration: (1) encouragement of Stata
and local governzent to submit LPVW resguests for correc-
ticnal facilities, with EDA to give high priority to
these applications, or (2) calling uron such governzents
to give priority attention to such facilities wvhen '

applying for Title I funds.-

It is our position that -the LPVW Act does not
authorize this Department (2) to set aside a portion of
LPW funds for a specified type of Tfacility, or (b) to
set a high priority Tor ccrrectional facilities. There-
fore of the three oninions presented by you, the last
option remains as the only one without legal objection.

. The LP¥ requires grants to be for public works
projects submitted by State or local governzents when
the projects are related to existing plans znd prozra:cs
of a local or regionzl nature. (Secticn 108(d) and (g)
of LPW.) The only priority authorized for projects by
LPU is for the minimum and maxinum amounts to be granted
within a State (81C03(z)) and for local governmant
projects (2108(b)). Because of the time constraints
contained in LPW, the projects.of necessity and desizn
are those that have been planned but have not been buiit
because of lack of funding. Consequently the statute
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does not authorize the -Federal Government to sel aside
funds for specificd facilities or to crcate a priority
for such facilities. :
Ynile we wounld not of courss guestion the legelity
of the third suggzsciesd option, cailing upon State and
local govsrnmants to give pricrity attsnition to consiruc-
tion, renovation, and repair of correctional facilitises
in a2pplying Tor Title I funds, we do gquestion the wisioxn
of invelving the President in such a move at this lzate
date. HNotice has already been publishzd in the Federal
Register that EDA will begin receiving applicaticns
under tze LPW prograz on October 26, 1976. Our communi-
cations with prosgective appliicants strongly indicate
that applicetions aliready prepared or heow in final
stages of completion and involving requests for many
times the a:o"“t of progran resources availa®tle will be
filed in the very early days of the progra=. We urgenily
suggest that any effort toward a dramatic chanrnge in ths

progran a2t this late date would not be vwell received
c

el e
- the many thousands of State and local offi Ve
developed thelr provosals and kindled their expsctations
on the freedom of choice which 1s now implicit in the
progranc. :
Attached for your information are the published L2
ion.

regulations and a copy oL the LPW appllczc

.Sincerely5

- Lol St .
' Elliot L. Richardson )

Enclosure






Criticism of the Department of Commerce view that Public
Works Employment Act funds may not be dedicated
for construction of local penal facilities

It is the view of the Department of Commerce that funds
authorized under Title I of the Public Works Employment Act of
1976 may not be dedicated for a particular purpose, and thus
that the Department of Justice proposal to dedicate a substan-
tial portion of such funds for the construction and renovation
of local penal facilities is not permissible under the Act.

We disagree.

The view of the Commerce Department is set forth in the
following paragraph of the letter dated October 21, 1976:

"The LPW requires grants to be for public
works projects submitted by State or local
governments when the projects are related to
existing plans and programs of a local or
regional nature. (Section 108 (d) and (g) of
LPW.) The only priority authorized for pro-
jects by LPW is for the minimum and maximum
amounts to be granted within-.a State (8108(a))
and for local government projects (8§108(b)).
Because of the time constraints contained in
LPW, the projects of necessity and design are
those that have been planned but have not been
built because of lack of funding. Consequently
the statute does not authorize the Federal
Government to set aside funds for specified
facilities or to create a priority for such
facilities."

The first sentence appears to suggest that the Act
requires that the funds be spent only on existing plans. The
sections cited for this position, however, do not establish
such a requirement. Section 108(d) merely states the formula
for priorities under the Act as they are related to unemploy-
ment rates. Section 108(g) simply requires that the specific
requests of local communities be related to existing regional
development plans "so as to avoid harmful or costly inconsis-
tencies or contradictions . . . ." Moreover, even if the Act
did contain such a requirement, the fact is that there is an
abundance of well-developed, existing plans for local penal
facilities. Indeed, this was pointed out in the initial
Department of Justice memorandum as a strong factor in support
of the practicality of the Justice proposal.



The second sentence states that the only priorities
"authorized" under the Act are the minimum and maximum amounts
available to each state and the preference for local projects.
In fact, there are other priorities, such as that mentioned
in section 108(d), but is is misleading to refer to these as
the only priorities authorized since to do so suggests that
other priorities are not authorized. In fact, these are the.
only priorities required, and nothing in the Act limits or
bars the Executive Branch from inserting other priorities.

The broad language of section 103(a) of the Act suggests
strongly that the discretion lodged in the Secretary can be
exercised as he sees fit unless constrained by the specific
restrictions established elsewhere in the Act. The contrary
assumption of the Department of Commerce would ultimately lead
to the conclusion that Congress has granted the Secretary dis-
cretion to act only in a haphazard fashion and has barred him
from acting in an orderly fashion. Yet the regulations issued
by the Department of Commerce in implementation of the Act
indicate that Commerce previously has taken a different view.
Those regulations establish priorities beyond those specified
in the Act and mentioned by Commerce. For example, priorities
of a virtually absolute nature are given for :projects under
$5 million and for projects taking less than two years to
complete. See 41 FR 35673 (proposed sections 13 CFR 316.10
(g) and (h)).

In short, there is no legal basis for assuming that the
Act limits the discretion of the Secretary in any way other
than as explicitly set forth in the Act itself. None of the
explicit limitations interfere with the discretion of the
Secretary to secure a collateral benefit from the legislation
by allocating a portion of the funds for particular purposes
serving both state and national interests.¥* Thus a portion
of the funds may properly be set a51de for the purpose urged
by the Department of Justice. .

* Neither would the use of the funds in the manner proposed

be restricted by the Impoundment Control Act of 1974 (31 U.S.C.
1400-1407). That Act curtails executive discretion only to the
extent that such discretion is applied to withhold or delay

the expenditure of appropriated funds.



it is the view of the Departmant of Commerc
ﬁw*ﬁor'"aﬂ undar Title I of the Public Works Emplovme
”975 nay not be dedicated for a parb'rh;ur purpose, and thus
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works projects submitted by State or local
gove,“‘enbs when the projects are related to
existing plans and programs of a local or

" regional nature. (Section 108 (d) and (g) of
“LPW.) The only priority authorized for. pro-
jects by LPW is for the minimum and maximum
amounts to be granted within a State (8108(a))
and for local government projects (8108(b)).
Because of the time constraints containsd in

" LPW, the projescts of necessity and design are
thosa that have been planned but have not been
built bezcause of lack of" fundvng. Conseguently
the statute does not authorize the Federal
Govarnment to set aside funds for specified
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facilities.™

The first sentence appears toc suggest that the Act
”@qulres that the funds be spen+ only on existing plans. The
sections cited for this position, however, do not establish
such a requirement. Section 108(d) m=rely states the formula
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The sacond sentence states that the cnly oriorities
“apthorized" uvnder the Act are the minimun and maximum amountis
zwallable to each state and the preference foxr local projectes
Tn fact, there are other priorities, such as that mentiocnad
in s=ction 108(38), but is is misleading to refer to thase as
the only pricrities euthorized since to do s¢ suggests that
other priorities are not zauthorized. In fact, these are the '
only priorities reguirad, and nothing in the Act limits or
bars the Executive Branch from inserting other priorities.

The ‘broad language of saction 103(a} of the Act suggests
strongly that the discretion lodged in the Secretary can be
exarcised as he sees fit unless constrained by the specific
restrictions established elsewhere in the Act. The contram
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assumption of the Department of Commerce would ultimatelv lead
to the conclusiocn that Congress has granted the Secretary dis-

=~retion to act only in a haphazard fashion and has barred him
Zrom acting in an orderly fashion. Yet the regulations issu=2
w:'Lhe Department of Commerce in implementation of the Act
ndicate that Commerce previously has taken a different view.
Nnose regulations establish priorities beyond those specified
in the Act and Wantloned by Commerce. For example, priorities
ef a virtually absolute nature are given for projects under

35 million and for projects taking less than two vears to
complete, See <1 FR 35673 (proposed sections 13 CFR 316.10
{g) and (h})).

In short, theres is no legal basis for assuming that the
Azt limits the discretion of the Secretarvy in any way other
than as explicitly set forth in the Act itself. None of the

wplicit limitations interfere with the discretion of the

Secretary to secure a collateral benefit from the legislation
by allocating a portion of the funds for particular purposes
sexrving both state and national interests.* Thus a portion
©f the funds may properly be set aside for the purpose urged
by the Department of Justice. .

* Neither would the use of the funds in the manner provosed

be restricted by the Impoundment Control Act of 1974 (31 U.S.C.
1400~1407). That Act curtails executive discretion only to the
.extent that such disc¢retion is applied to withhold or delay

the expenditure of approzriated funds.
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THE CHAIRMAN OF THE
COUNCIL OF ECONOMIC ADVISERS

WASHINGTON

December 6, 1976 -

MEMORANDUM FOR Jfgf

FROM: ALAN GREé&SP

This is in response to your request for my comments
on the December 6 memo on earmarking $500 million of
Federal funds for state and local government correctional
institutions, under the Public Works Employment Act of
1976.

The purpose of the Act was to let state and local
governments allocate the funds among public works .
.projects in the way they deemed most efficient. State
and local governments are presumably the best judge of
their own requirements with regard to correctional
institutions and other projects. Experience indicates
that when constraints are imposed on the resource allo-
cation for public works projects, in some areas projects
with low priorities may be funded while other, high
priority porjects, cannot be funded. I do recognize the
special law enforcement problems created by crowded and
antiquated correctional facilities. Although there is a
Federal interest, state and local governments can apply
for funds for correctional institutions if they feel such
a need.

I, therefore, urge the adoption of option 3, that the
Attorney General's proposal be rejected.

O\WTIOn,

<.
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W3NS

777g-191®






S— sy BCMORANDUM WASHINGTON © | L.OG NO.::
Time:

FOR ACTION: Jack Marsh . cc¢ (for information):
Alan Greenspan ’
Bill Seidman

lMax Friedersdorf
FROM THE STAFF SECRETARY

DUE: Date: Monday, December 6 Time: 2:00 p, m.

SUBJECT:

Cannon memo (12/2) re: Public Works Employment Act:
Prison Construction and Renovation

ACTION REQUESTED:

For Necessary Action X_ For Your Recommendations

Prepare Agenda and Brief i —_Draft Reply

For Your Cvomments Draft Remarks

REMARKS:

- @pled3 -

tH
PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate ¢ Jim € '
delay in submitting the required material, pleas F@ honnor
telephone the Staff Secrotary immediately. or the President



THE WHITE HOUSE

. ACTION MEMORANDUM WASHINGTON - LOG NO.:
Date: ‘ ' Time:
FOR ACTION: Jack Marsh cc (for information):

Alan Greenspan
Bill Seidman
ax Friedersdorf

FROM THE STAFF SECRETARY

DUE: Date: Monday, December 6 Time: 2:00 p. m,

SUBJECT:

Cannon memo (12/2) re: Public Works Employment Act:
Prison Construction and Renovation

ACTION REQUESTED:

For Necessary Action X _ For Your Recommendations
—— Prepare Agenda and Brief _ Draft Reply
For Your Comments ——— Dratt Remarks
REMARKS:

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate ¢
delay in submitting the required material, pleas
telephone the Staff Secrotary immediately.

Jim Connor
For the President
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in substantial embarrassment to the Administration for
its failure to alert State and local officials of the
dedication of prison funds in timely fashion.

‘The alternative recommendation advanced by the Attorney
General, to require "high priority" treatment for appli-
cations for prison funds would appear to be administratively
workable, albeit burdensome, at this stage. Although EDA
has all but finalized its consideration of applications

for Title I funds, the application period could be

extended slightly for the purpose of receiving additional
~grant requests for the construction or improvement of

prison facilities.

Attached @t Tab A) is a copy of the Attorney General's

proposal. Also attached are copies of the objections to

the proposal which have been raised by Commerce and OMB

(at Tab B) and Justice's reponse to those objections (at Tab C).

ACTION

Three options are available to you with regard to the
proposal advanced by the Attorney General. An affirmative
decision in this regard would be reinforced in your State
of the Union message.

1. Direct the Secretary of Commerce to earmark
up to one-fourth of the funds available
under Title I ($500 million) to be expended
on construction, renovation or repair of
State and local correctional facilities.
[Principal recommendation of the Attorney
General.]

Approve Disapprove

2. Direct the Assistant Secretary for Economic
Development to give high priority to appli-
cations for Title I funds to construct,
renovate or repair correctional facilities.
(Alternative recommendation of the Attorney
General. Recommended by Counsel's Office
and the Domestic Council.]

Approve Disapprove

3. Advise the Attorney General that you have
rejected his proposal. [Recommended by
OMB and Commerce. ]

v

Approve Disapprove





