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THE WHITE HOUSE

WASHINGTON

July 19, 1976

MEMORANDUM FOR THE PRESIDENT

THROUGH: L. WILLIAM SEIDMAW JAMES CANNO&'AL

FROM: WILLIAM F. GOROG

SUBJECT: Selective Enforcement Audit (SEA) Procedures

In response to your request for a review of the SEA procedure which
would be applied by the Environmental Protection Agency to the
automobile industry, I have concluded a series of meetings with
EPA, OMB and industry representatives, held to determine if the
issues involved could be resolved to the satisfaction of all
concerned.

BACKGROUND

EPA first proposed SEA regulations in December of 1974. Such re-
gulations were authorized by the Clean Air Act of 1970 in order to
allow the EPA Administrator to determine whether automobiles or
engines being manufactures "do in fact conform" to emission stand-
ards. The Clean Air Act of 1970 authorized the use of SEA on a
discretionary basis, while mandating four other enforcement programs
for dealing with emissions control. These include:

a. Certification of emission control systems prior to
production (operational since 1971);

b. Production warranty (promulgation in process);

¢. Five-year, 50,000-mile performance warranty
(development in process);

d. Recall authority (operational as needed).

The proposed regulations would authorize EPA to order manufacturers
to select and test vehicles in accordance with a sampling plan de-
vised by EPA. EPA estimates that a total of 800 cars per model
year would be subjected to testing inclusive of the entire industry.



Upon review of EPA's initial SEA proposal, OMB determined that the
regulation would cause a de facto tightening of emission standards,
due to the stringency of test procedures involved. EPA altered

the regulations from their original form, thereby solving the problem
of de facto emissions. However, OMB believes that there are several
important issues which remain to be resolved, and which stand as major
criterion which to base a decision on SEA.

First, OMB questions whether SEA is in fact needed, as
determined partially by whether or not currently produced autos con-
form to standards. 1976 manufacturer production data indicates that
95% of the vehicles produced would pass EPA's proposed test. EPA
believes that this data is too limited to be representative of all
model lines, that the validity of the data is questionable and that
without an enforcement program, manufacturers would not maintain
effective quality control. OMB maintains the position that the burden
of proof rests with EPA in determining before promulgation of regula-
tions that vehicles are being produced out of compliance. Furthermore,
OMB holds that the combined use of the four mandated enforcement pro-
cedures provides sufficient incentive to the industry to produce
vehicles that conform to emissions standards.

Second, OMB questions the cost-effectiveness of the proposed
SEA regulations. EPA's latest estimates indicate that SEA is highly
cost-effective; however, OMB believes that the assumptious concerning
cost-effectiveness are highly speculative, maintaining that no definitive
case has been made to support the institution of SEA.

Third, OMB questions the need for SEA in light of the present
or impending use of the four mandatory enforcement programs intended
by the Clean Air Act of 1970. EPA states that SEA is critical to the
overall emissions control enforcement strategy because it guarantees
improved quality control, while giving States that are in the process
of implementing Inspection and Maintenance Programs proper assurance
that vehicles do in fact meet standards at the point of manufacture.
OMB, in turn, believes that the use of production warranties, which
warrant against defects in manufacture and recall authority provide
a full substitute to SEA.

In summary, the divergence of positions between OMB and EPA is consistent
with divergent views of the Administration's position on regulatory
reform. EPA's position as articulated by Russell Train, holds that

the final decision on this issue should rest with EPA, since the policy
of the Administration to date has been to allow the appropriate course

in a regulatory matter to be determined by the respective Agency.



OMB holds that regardless of this view, any new regulations must be
strongly justified on a cost/benefit basis.

LEGISLATIVE CONSIDERATIONS

On June 24, 1976, Senator Edmund Muskie sent a letter to Russell Train
inquiring as to why selected enforcement audit procedures had not been
finally promulgated, noting that five and a half years had elapsed
since the passage of the Clean Air Act of 1970. The Muskie letter
also stated that "because of the continued failure on the part of the
Agency to exercise the authority intended by Section 206 (B)(1), the
Committee on Public Works has included in the pending Clean Air Act
Amendments a provision mandating the institution of an assembly-line
test procedure." Muskie also asked Train to inform him immediately

as to the date of promulgation for the SEA regulations and if such
regulations were not to be promulgated, what the explanation for such
decision was.

Russ Train believes that immediate issuance of SEA regulations might
defuse efforts directed at mandating the institution of assembly line
test procedure, thereby allowing EPA to operate on this issue with
greater flexibility under the authorization of the 1970 Clean Air

Act. The House Clean Air Act Amendments of 1976 do not contain a pro-
vision dealing with selective enforcement audit procedures.

PRESENT STATUS

I have been unable to resolve the conflict over this issue between

OMB and EPA. It is my understanding from talking to Russ Train that
he intends to transmit to the White House today a Memorandum outlin- -
ing his intentions to promulgate SEA in its present form tomorrow,
barring your objection. The White House Counsel's Office advises

that while it would be unlawful for you to attempt to prevent issuance
of an SEA program, you are empowered to direct the manner and duration
of such a program.

RECOMMENDATION

That you do not object to issuance of the SEA program, but that you
direct Russell Train to combine the certification and SEA programs to
prevent bureaucratic duplication. You should also advise the Admin-
istrator that you want an analysis of results of the SEA program
after it has been in effect for twelve months, the purpose being to
establish the basis for either discontinuing the SEA program or com-
mencing phase out of the certification program.

If you approve, the necessary action will be taken.

_ﬁ ﬁ Approve Disapprove
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