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THE WHITE HOUSE 

WASHIN'GTON 

June 2t 1976 

ADMINISTRATIVELY CONFIDENTIAL . 

MEMORANDUM FOR: JAMES CANNON 

FROM: 

SUBJECT: 

JAMES CONNORJ-t! 'b 

Policy Options for Improving Procedures 
Under Section 13 (c) of the Urban Mass 
Transportation Act of 1964, as Amended 

The President reviewed your memorandum of May 28 on the above subject 
and approved the following: 

Instruct Secretaries Usery and Coleman to 
address the specific proposals as outlined in 
the above memorandum and, within one week, 
submit final, joint recommendations to me for 
decision. 

Please follow-up with appropriate action. 

cc: Dick Cheney 

.. . 

Digitized from Box C41 of The Presidential Handwriting File at the Gerald R. Ford Presidential Library



THE WHITE HOUSE 

WASHINGTON 

June 2, 1976 

MR PRESIDENT: 

Policy Options for Improving Procedures 
Under Section 13 (c) of the Urban Mass 
Transportation Act of 1964, As Amended 

The attached memorandum was staffed to Messrs. 
Friedersdorf, Seidman, Lynn and Buchen. 

They all concur in the recommendation made by 
Jim Cannon that you instruct Secretaries Usery and 
Coleman to address the specific proposals. 

OMB made some specific comments about the situation 
and they are attached at TAB C. 

Jim Connor 



ll'HE FRESIDJJ.;.~.~ l' HAS SEEN Ud.o&. 

THE WHITE HOUSE DECISION 

WASHINGTON 

May 28, 1976 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

BACKGROUND: 

POLICY OP FOR IMPROVING PROCEDURES UNDER 
SECTION 13(c) OF THE URBAN MASS TRANSPORTATION 
ACT OF 1964, AS AMENDED 

Section 13(c) of the 1964 UMTA Act (Amended) requires that 
before any Federal assistance is granted, The Secretary of 
Labor must certify that "fair and equitable" arrangements 
have been made for transit employees "affected" by the grant. 
There are no published regulations governing 13(c). The 
presumption has developed that each and every grant of Federal 
dollars "affects" transit employees, and DOL has adopted a 
procedure whereby localities' applications for UMTA funds are 
forwarded directly to transit union representatives in the 
geographical area requesting funds. The unions and the transit 
operators then engage in collective bargaining to arrive at 
protective arrangements which the Secretary of Labor can certify 
as "fair and equitable." Union rules generally then require that 
the agreement be subject to the approval of the International 
Union. For this reason, DOL almost never certifies an agreement 
unless the International has approved it - but it can do so. 
UMTA may not make a grant until the DOL certification is obtained. 

Transit operators, city and county officials, and UMTA heads 
have consistently expressed dissatisfaction with Section 13(c), 
and complaints from localities, documented as far back as 
1967, have become more vehement in recent months. The principal 
complaint is that unions use the 13(c) requirement and management's 
need for the UMTA funds to indirectly raise bargaining issues 
unrelated to the UMTA grant. This feeling is not well documented, 
but then it is not the kind of matter which lends itself to 
documentation. 

In 1974, an informal DOL-DOT task force was established to 
examine 13(c) procedures and make recommendations. At the staff 
level an impasse soon occurred and there was little result 
except for an increased tendency on the part of each Department 
to blame the other for any problems in the 13(c) process. 
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Within recent weeks we have heard of Section 13(c) problems in 
such diverse locations as Omaha and Lincoln, Nebraska; Los Angeles, 
California; Albuquerque, New Mexico; Nassau County, New York; and 
Ocean County, New Jersey. In some instances we have been able 
to help expedite the process through Domestic Council inquiries. 

On March 9, 1976, the Board of the Southern California Rapid 
Transit District "reluctantly" approved a 13(c) agreement citing 
"economic duress." 

On March 30, 1976, the Board of the National Association of 
Counties passed a resolution requesting a thorough Federal 
review of 13(c) procedures which were found to "allow labor 
organizations to hold hostage needed UMTA grants;" and "make 
management of transit operations in an orderly, efficient and 
cost effective manner impossible." 

A current draft GAO Report, being made at the request of Senator 
John Tower, will include the following results of interviews with 
12 local grantees on 13(c) effects. Eight of the 12 feel DOL 
procedures put them in an uneven bargaining position with the 
unions; none of 26 unions contacted felt they were in an uneven 
relationship. 

CURRENT ADMINISTRATION ACTIONS: 

On March 24, 1976, Jim Connor requested DOL and DOT to prepare a 
joint memorandum outlining 13(c) problems and possible Administration 
solutions. The Departments, unable to agree, have submitted 
separate papers. (At Tab A: DOT's submissions of April 8, 1976, 
and May 28, 1976; at Tab B: DOL's submissions of April 7, 1976 and 
April 21, 1976.) 

In mid-April the Domestic Council convened a meeting of the 
Administrator of UMTA and the Counselor to the Secretary of Labor 
in an effort to achieve some agreement on steps which could be 
taken. After an hour or more of discussion, it was apparent 
that representatives of the two Departments could not even agree 
on the issues to be discussed or the facts surrounding the 
implementation of 13(c). The meeting did lead to the second 
series of memoranda from the two Secretaries and at least some 
clarification of the issues. 

Our discussions with all levels of the two Departments, including 
the two Secretaries, have been frequent and extensive but I do 
not believe Bill Coleman and Bill Usery have ever discussed the 
matter with each other. 
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In early May the Domestic Council convened separate meetings 
with leading transit management representatives and with the 
local government groups (National Association of Counties, etc.) 
to get first hand descriptions of their perception of the 
problems with the implementation of 13(c). 

Since last fall there have also been numerous contacts with 
interested local officals, such as Pete Schabarum who serves on 
the Board of the Southern California Rapid Transit District. 

Transit management and local government officials have expressed 
considerable pleasure at our willingness to look into the 13(c) 
process but also some concern at the slow progress they perceive 
us to be making. 

DISCUSSION: 

Although some critics of Section 13(c) would like us to assault 
its philosophic underpinnings, legislative change is clearly 
unattainable and probably undesirable. The root of most of 
the problem, in any event, is not Section 13(c) but the way it 
has been implemented. 

There is little dispute that workers who are adversely affected 
by the grant of Federal money should be recompensed. The grants 
themselves, however, should not be the vehicles for escalation 
of wages and benefits. 

Because DOL and DOT have basically not worked together on this 
issue, we have been unable to define specific proposed Administration 
action. We have, however, identified several steps which we believe 
can and should be taken. 

RECOMMENDATIONS: 

I recommend that you instruct Secretaries Usery and Coleman to 
address the specific proposals which follow and, within one week, 
to submit final, joint recommendations to you for decision. 

AGREE ____ 7~~~~~Sl~------- DISAGREE __________________ __ 
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I recommend that the specific proposals to be addressed in­
clude: 

1. Simplification of procedures under existing law. For 
example: 

SET TIME LIMITS 

DOL could set time limits for the negotiation of 
agreements, after which the Secretary of Labor 
could make his own determination of what arrange­
ments constituted "fair and equitable" protection. 
DOL could provide conditional certifications so 
that UMTA funds could flow before critical deadlines 
were reached (end of the fiscal year, or exhaustion 
of local operating funds) . 

MULTI-YEAR CERTIFICATIONS 

Instead of having each grant of Federal dollars 
give rise to a new 13(c) agreement (often more 
than one per year per city) DOL could establish a 
policy of granting multi-year certifications which 
would be good for all grants made within a specific 
period of time (three years) subject to review 
based upon the union or an employee showing "adverse 
impact." 

SINGLE CERTIFICATION FOR SINGLE GRANT 

Only a single certification should be required for 
a given capital project, even if such a project is 
funded through several successive grants or grant 
amendments. (This would be the case for a new 
rapid transit system, where UMTA makes a multi­
year commitment~of funds and liquidates that 
commitment over time with a series of annual 
grants. Under present practice each such annual 
grant requires a separate 13(c) agreement, collectively 
bargained and certified.) 
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NEGATIVE DECLARATIONS WITH CHANGED BURDEN OF PROOF 

DOT and DOL could establish categories of capital 
grants that historically have had minimal, if any, 
adverse impact on transit employees. Such cate­
gories would include bus and rail car purchases 
which result in no reduction in fleet size. In 
such cases, there could be a simple departmental 
declaration that no adverse impact is likely to 
occur, and that no specific 13(c) arrangement need 
be negotiated. 

This would shift the present burden of proof from 
local transit operators (to prove that the Federal 
dollars will not harm employees) to the unions (to 
prove that there is an adverse impact.) 

A review procedure could be provided whereby an 
employee or union could ask for special protective 
arrangements in connection with any grant based 
upon a showing of a substantial prospect of "adverse 
impact." 

AGREE DISAGREE 

2. Promulgate and Publish Regulations 

Regulations were 
finalized. Such 
participating in 

AGREE 

drafted in 1974 and 1975 but never 
guidelines would assist all parties 
the 13(c) process. 

t# DISAGREE 

3. I recommend that the Domestic Council be charged with 
co-ordinating thi~o~. 

AGREE ~7 DISAGREE 

in 





t•1EfviORANDUM FOR: 

SUBJECT: 

THE SECRETARY OF TRM~SPORTATION 

WASHINGTON, D.C. 20590 

THE PRESIDENT 

Labor Protective Arrangements Under Section l3(c) 
of the Urban Mass Transportation Act 

This memorandum is in response to your request for a report 
addressing the major problems posed by the implementation of 
Section 13(c) of the Urban Mass Transportation Act. You have 
asked that the Secretary of Labor and I jointly analyze the 
problems, indicate what actions this Administration might take, 
and propose a timetable for action. 

I. Background 

Section l3(c) has been a prov1s1on of the Urban Mass Transportation 
Act since 1954. That provision states: 

"It shall be a condition of any assistance under section 3 
of this Act that fair and equitable arrangements are made, 
as determined by the Secretary of Labor, to protect the 
interests of employees affected by such assistance. Such 
protective arrangements shall include, without being limited 
to, such provisions as may be necessary for (1) the preserva­
tion of rights, privileges, and benefits (including continuation 
of pension rights and benefits) under existing collective 
bargaining agreements or otherwise; (2) the continuation of 
collective bargaining rights; (3) the protection of individual 
employees against a worsening of their positions \'Jith }~espect 
to their employment; (4) assurances of employment to employees 
of acquired mass transportation systems and priority of re~ 
employment of employees terminated or laid off; and (5) paid 
training or retraining programs. Such arrangements shall 
include provisions protecting individual employees against 
a \'torsening of their positions \-'lith respect to their employment 
which shall in no event provide benefits less than those 
established pursuant to section 5(2)(f) of the Act of 
February 4, 1887 (24 Stat. 379), as amended. The contract 
for the granting of any such assistance shall specify the 
terms and conditions of the protective arrangements. 11 
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This 1 anguage was i nsp·i red by a specific anti -1 abor action taken 
in Dade County, Florida, in anticipation of ·an UiHA gr·ant. The 
provision was designed to protect employees of private transit 
companies which in 1964 were just beginning to receive Federal 
subsidies; at that time, the rush to conversion to public owner­
ship had not yet begun. The statutory reference to the 1887 Act 
(as amended in 1940) incorporates the standards regarding worsening 
of employees' positions developed by the Interstate Commerce 
Commission in the context of mergers and/or consolidations of 
rail companies. 

The legislative history of Section 13(c) clearly indicates that 
Congress contemplated collective bargaining as a method of arriving 
at the labor protectjve arrangements to be followed in the transit 
industry, although the statute calls for "arrangements" not 
"agreements". The Secretary of Labor, in reliance on this legis­
lative history, has followed a procedure under v1hich DOL staff 
fon'!ards applications for UMTA assistance to national transit 
union representatives ~vho then forward them to local unions. The 
unions and transit operators then engage in collective bargaining 
to arrive at the protective arrangements which the Secretary of 
Labor certifies as fair and equitable within the meaning of the 
law. The national union typically plays a more dominant role in 
this bargaining than the local, such that local desires to settle 
are sometimes subverted. UMTA does not make a grant until the 
DOL certification is obtained. 

While the 1964 Act covered principally capital grants under 
Section 3, the 1974 Act extended Section l3(c) to capital and 
operating assistance formula grants under Section 5. Having seen 
1 3 (c) operate from the 1 oca 1 1 eve l , \'I hen I became Secretary of 
Transportation in March of 1975, I raised the issue with Domestic 
Council staff and with Secretary of Labor Dunlop. The Secretary 
of Labor responded affirmatively and used his good offices in the 
Spring of 1975 to develop a model agreement which could apply to 
the formula grants, including those for operating assistance. This 
National Agreement was negotiated by transit union representatives 
and representatives of the American Public Transit Association, 
and was signed in July of 1975. The National ·Agreement is a useful 
step toward simplification of Section 13(c) administration, but its 
provisions are now raising problems of their own. 

I I. Prob 1 ems 

The problems with the operation of Section 13(c) might be 
categorized as follows: 
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1. Applicability. As a general matter, there is a substantial 
question as to whether protective arrangements developedin the con­
text of public subsidies to privately owned transit companies and of 
railroad mergers and consolidations are appropriately applied to 
\'that is now a publicly mvned transit industry. He now know, through 
twelve years of experience with the UMTA program, that the charac­
tet·istic result of UMTA grants has been to expand, not contract, the 
labor force involved in mass transportation. The potential for 
employee displacement and disadvantage as a result of most Ui.JTA 
grants is slight, as demonstrated by the small number of claims for 
benefits under the protective arrangements which have been negotiated. 
Therefore, Section 13(c) is probably producing very little in terms of 
necessary protection, while its operation is causing significant 
frustration, red tape, and intrusion on labor-management relation­
ships as summarized below. 

2. Labor union veto. A major problem with the operation of 
l3(c) has been the fact that it gives labor unions an effective veto 
power over Ut'1TA grants, and thereby upsets the balance of po'tJer 
between labor and management. 

This arises, in part, because Secretaries of Labor have been unwilling 
to determine, on their own motion, \·:hat arrangements are "fair and 
equitable-11 and have instead left the matter to collective bargaining 
between the parties. However, DOL sets no time constraints on the 
collective bargaining process and has issued no regulations to guide 
the operation of the law. From the transit authorities• point of view, 
collective bargaining under such conditions is unrealistic since, 
while the unions can bargain indefinitely, management has to get the 
UMTA capital grant before the end of the fiscal year (or UfHA \·Jill 
reallocate the funds elsewhere to prevent their lapse) or before 
shut-downs of service occur in the case of operating assistance 
grants. The problem is complicated by the fact that the bargaining 
is really done by the national unions, \•Jhich have no real stake in 
the specific community • s receipt of the WHA funds. 

Some transit operators have further alleged that labor's effective 
veto over UMTA grants gives labor an important hostage in collective 
bargaining on issues unrelated to labor protection--e.g., wages, 
working conditions, etc. Hhile such abuses have not been documented 
by transit operators, such a prospect certainly exists. 

3. Impression of clumsy management. The operation of Section 
13(c) also creates a strong public impression of Federal intervention 
in local affairs and of clumsily managed Federal programs. From the 
point of view of good program management, Ut'HA cannot reliably plan 
which capital projects will receive funding in any given year because 
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of the uncertainties of Section 13(c) negotiations, especially 
toward the close of the fiscal year. 

4. Burden of proof. Another problem arises out of the fact 
that DOL has·rollo~tJed Interstate Cornrr.2rce Commission practice in 
requiring the transit authority to sustain the burden of proof that 
an Ui'1TA grant will not have an adverse effect on labor, rather than 
placing that burden on labor to de~onstrate some potential harm. 
In the context of operating assistance funding, where the UMTA 
subsidy funds have a pervasive effect in support of the entire 
program of the transit authority, it is completely impossible to 
disprove any relationship bet\veen a specific management action and 
the general UMTA subsidy. Thus, practically any employee ~~1ho 
receives less pay--for instance, due to an adjustment in service-­
could make a claim for displacement benefits, and the operator 
would have an extremely difficult burden of proof to carry in 
rebutta 1. 

5. National Agreement. A number of specific problems are 
cited by transit authorities as a result of the operation of the 
National Agreement associated with operating assistance grants. 
They argue that, at the very most, it should only serve as a guide 
and that no such agreement should be made rigidly applicable 
nationwide; they allege that the Department of Labor has been 
unwilling to accommodate specific geographic differences. They 
further argue that the National Agreement contains a great number 
of specific provisions that overly constrain management decisions-­
for example, a requirement that a 60-day notice plus 80-day 
appeals/arbitration period be given to local unions before any 
schedule or route modification can be implemented. 

6. Stifling innovation. A final problem has to do with the 
impact of l3(c) in terms of limiting development of service 
mechanisms in transit which do not involve the use of salaried union 
drivers. For example, there is much interest in exploring the use 
of "paratransit

11

--shared ride taxis, vanpools, jitneys, subscription 
buses, etc.,--as an adjunct to normal ttansit service. But any use 
of Ui'-lTA funds to sup port such services, even if the funds pass 
thl~ough the transit operator by subcontract, can be vetoed by the 
national and local unions which may view paratransit as a threat 
to maintenance and expansion of the transit authority labor force. 
Not only can this have a seriously inhibiting effect on innovation 
in the transit industry, but it perils the continued survival of 
the private taxi industry \'lhich \·tould likely benefit from paratransit 
development. Taxi operators see some of their business undercut by 
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government subsidized public and private non-profit organizJtions, 
and yet cannot themselves gain access to the public funds in 
appropriate cases. 

III. Proposed Remedies 

A number of options for administrative action are available which 
might alleviate the problems cited. 

As an initial matter, however, it is clear that Section 13(c) is 
being misapplied in connection with Section 5 grants for operating 
assistance, as opposed to capital grants under that Section. It 
is self-evident that making Federal funds available for op~rating 
subsidies to deficit-ridden public transit authorities can only 
help, not hurt, the employment status of transit employees. In 
fact, it is the availability of the Federal money ~·;hich itself is 
forestalling curtailments of service and job terminations in a 
great many cases. 

Therefore, I believe that the Secretary of Labor should provide an 
immediate "negative declaration" to cover Ur•1TA Section 5 operating 
assistance grants. Under such a procedure, borrowing the practice 
used in crinnection with environmental clearances, the Federal official 
determines in advance that there is no significant likelihood of 
adverse impact as a result of the Federal grant, and a lot of needless 
red tape is by-passed. 

This is wholly consistent with the statute, since Section 5 funds are 
available at local option for either capital or opet·ating assistance. 
Congress had to apply l3(c) to Section 5 in order to cover the 
capi~al grant aspect. 

What follows, then, is a set of options in generally ascending 
order of departure from current practice to rectify the prob 1 ems 
of 13(c) as they apply to all categories of W·1TA capital grants. 

1. Multi-year certifications, with stronger DOL role. DOL 
could provide that its certification would be good for all grants 
made within a specific period of time, say, three years, subject to 
review based upon an employee showing that a specific grant raised 
a substantial prospect of adverse impact that could not reasonably 
have been foreseen at the time the Section 13(c) agreement was 
negotiated. In addition, DOL would set time limits for the 
negotiation of agreements, after \·;hi ch the Secretary of Labor 
would mak~ his own determination of what arrangements constituted 
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fair and equitable protection. Further, DOL would provide con­
ditional certifications, based perhaps upon an extension of the 
existing 13(c) agreement then in force with that transit property, 
so that Ui~TA funds could flov1 before critical deadlines were reached 
(end of the fiscal year, or exhaustion of local operating funds). 
During the period of the conditional certification, collective 
bargaining caul d continue or the Secretary of Labor caul d revi e1·1 
the facts and make his own determination. 

Further, only a single certification should be required of a given 
capital project, even if such a project is funded through several 
successive grants or grant amendments. This would be the case for a 
new rapid transit system, \·:here WHA makes a mu1ti-yea~· commitment 
of funds and liquidates that commitment over time with a series of 
annual grants. 

2. Negative declarations with changed burden of proof. 
Alternatively, DOT and DOL could establish categories of capital 
grants that historically have had minimal, if any, adverse impact 
on transit employees. Such categories would include bus and rail 
car purchases which result in no reduction in fleet size. In 
such cases, the Secretary of Labor would make a blanket negative 
declaration--as suggested above for operating assistance grants-­
that no adverse impact is likely to occur, and that no specific 
l3(c) arrangement need be negotiated. A review procedure would 
be provided v1hereby an emp 1 oyee or union could ask for speci a 1 
protective arrangements in connection \•Ji th any grant based upon 
a showing of a substantial prospect of adverse impact._ As an 
additional protection, the standard UttlTA capita 1 grant contract 
could require a certification by the transit authority that no 
adverse employee impact \'lould result from the grant. This cer­
tification could be specific as to lack of adverse impact--i.e., 
no loss of pension rights, protection of collective bargaining 
rights, etc. 

For categories of capital grants for which such negative declarations 
were not appropriate, the streamlined approach described under 
option 1., above, would pertain--i.e., three-year certifications, 
time limits on negotiations, and conditional certifications as 
funding deadlines approach. 

3. Federal definition of fair and reasonable arrangements. 
As an alternative to the above options, DOL and DOT could collaborate 
to identify 1 abor protect-; ve arrangements for capita 1 grants \·lhi ch 
\'JOuld be enforced through the WHA grant contract. This \'/Ould observe 
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the strict requirement of the law, which does not in fact speak 
to "agreements" at the local level but only "arrangements 11 certified 
by the Secretary of Labor. Previous collective bargaining experience 
provides ample basis for identifying a set of reasonable protections; 
a limited appeal procedure might be made available to handle p~r­
ticular local conditions. 

Such federally determined protective arrangements would be carefully 
dra1vn to ensure that productivity impl~ovements remained possible, 
subject to whatever constraints on them were forthcoming from normal 
collective bargaining. I strongly believe that it is inappropriate 
for the Federal Government to enforce the Section 13(c) provision 
in a way that 1 imits pub 1 i c trans it authority management prerogatives 
to make productivity improvements. I find no basis for believing that 
the Congress intended othen1ise. In fact, for us to take any other 
position would run counter to the recent collectively bargained 
contract settlement in New York City where cost-of-living increases 
are to be financed by productivity improvements. Federal requirements 
can hardly be more restrictive in this regard than such a labor 
management settlement. 

4. Limitation of Section l3(c) to public takeovers. A further 
alternative might be to limit the operation of Section l3{c) to the 
protection of employee rights during the period of public takeover 
from private transit companies. This approach finds a basis in the 
origin of the legislative language in the history of railroad merger 
and consolidation practice. Accordingly, any U1•1TA capital grant 
made, say, three years after the time of public acquisition \'IOUld 
be deemed to require no further protective arrangements. 

5. Legislative approaches. As an alternative to the above 
options which might be pursued by administrative action, ~tJe might 
elect to seek legislation which would constrain the impact of 
Section l3(c) in capital grant situations. Such legislation 
might, for example, limit the impact of the provision to public 
takeover situations as suggested in option 4. Outright repeal 
of 13(c) is deemed very unlikely. -

IV. Next Steps and Timetable 

This memorandum has outlined the major issues and suggested actions 
\'lhich I have \•Janted to present, and I have ~tlelcomed the opportunity 
to do so. However, there remains the task of bringing about some 
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effective resolution of the positions of the Departments of 
Transportation and Labor. 

I suggest that this can best occur by yow· designating someone 
to oversee a thorough interaction bet\veen representatives of the 
two Departments> and to stick with it until something is accomplished. 
Past efforts have not been particularly effective. I believe the 
missing ingredient may have been a persistent White House convenor 
or mediator to ensure results. 

It Haul d seem to me that a month to negotiate ~t:oul d be enough to 
identify both common ground and sharp differences. I consider 
all of my suggested remedies except the fifth (legislative 
approaches) do-able within three months, if agreed to during 
the first month. 

,..,.... .. , ----
~~:c~ 0. {(J)f;.,~ 

William T. Coleman, Jr. 

I) 
. /)(-
v 
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t1Ett;OrU\t-iDU1-1 FOR THE PRESIDENT 
ATTEf1TIOil: James E. Connor 

Secn:>tary to the Ca!Yi net 

Subject Section 13(c) of the Urban Mass Transportation Act, 
Labor Protective Arrangements. 

This is in reply to Bill Use1~·s April 21, 1976 memorandum which 

commented on the review of prob 1 e:ns and proposed act·i ons in my 

April 8, 1976 memorandum. 

The DOL reply followed the organization of our initial memorandum. 

He vlill adhere to that format in this commentary, for ease in tracking 

the written dialogue. 

The DOL memorandum made t't!O initial comprehensive observations before 

commenting on individual problems and proposed remedies. The first 

was that there is on the part of public bodies and transit systems a 

widespread lack of understanding of the employee protection requirements 

and the procedUl-es utilized by the Department of Labot' in processing 

grant applications for certification purposes, as well as some opposition 

to the specific letter of the law or its intent. It is said that as a 

result many of the DOT proposals are contrary to the law, and that 

11 DOT's position on these matters cannot be accomplished through 

adm·inistrative action, but instead vmuld require amendment to the existing 

legislative requirements. 11 
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All th2t merely begs the question as to what the law intends or 

requires. We suggest there is considet·ably more admin·istrative 

license than DOL indicates. As far as lack of understanding is 

concerned, we believe the Department of Labor can help minimize 

this problem by taking certain steps r~ecommended by consultants to 

DOL and by others as wi 1·1 be cited 1 a ter---s teps to ·j ssue guidelines 

and criteria or boundat~y conditions to assist the co 11 ecti ve 

bargaining process. 

The second initial observat·ion emphasizes that since the passage of 
. 

the Act DOL has made over 1350 certifications, and was unable to do so 

in only a handful of cases. A comment by a consultant to DOL that the 

Department's performance had been 11 Uni formly exce 11 ent 11 \'/as mentioned. 

We do not wish to or intend to detract from the Department's record, 

measured statistically. Hov1ever, the same consultant \vho commended the 

Department also noted that "the stat·istical record does not tell the 

whole story", and made recommendations based on their conclusion to 

"surface the problems inherent in the pl~esent administrative practices 

vii th a vi ev1 to strengthening them. 11 The prob 1 ems cited by the consultant 

(Jefferson Associates, January, 1972) were: 
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11 The delay i11 l~eaching ugreernents as required by 13(c) 
of the Urban Mass Transportation Act, which critically affects 
other aspects of the grant process. 

11 --Poor initial understanding of the requirements of l3(c) on 
the part of grant applicants. 

11 --Poor cornmunication betvJeen the Department of Labor and the 
Department of Transportation in coordinating the needs of grant 
applicants. 

11 --Reluctance of the Secretary of Labor or his designated 
representatives to assume affirmative responsibility for developing 
crite1~i a vii th respect to the types of provisions that may be necessary 
to insure that workers' interests are adequately protected in the 
different types of situations that may arise. This may be caused by 
the Secretary's historic reluctance to pin dmvn relevant criter·ia for 
fear of limiting the bargaining process, or it may be simply a failure 
to properly disseminate developed criteria for the guidance of the 
parties. In either case, the result is the same. 

"--The unv;i ll i ngness of the Department of Labor to 1 imi t by 
practice the amount of time given to the parties for voluntarily 
reaching agreement and relating .that time frame to the overall objectives 
of the grant program. Although it is understandable that the Secretary 
would not normally wish to intervene in the informal prn s if it is 
working well, in cases where the parties clearly are at impasse, h~ 
should move more forthrightly and expeditiously. 

"..;-The fai 1 ure of the Department of Trans porta ti on propel~ly 
inform grant applicants of their full responsibilities u~~er 13(c) in 
a complete, accurate and timely fashion, as the application proceeds 
through DOT and other departments. 

These are quite similar to the types of problems we have cited, and 

to which our proposed remedies are addressed. 

PROBLHiS 

This discus~ion will follow the six problems cited in our initial 

memorandum, and DOL's April 21 reply. 

1. Applicabili_ty 

DOL's counterpoint, that the lack of large numbers of employee claims 

is no indication that Section l3(c) is producing little in tenns of 
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necesscn~y protection, is probably right. At leust it's not an 

unqualified indication. We would concede that the development of 

specific protective arrangements for pat't"iculat project situations 

can resolve many issues that would otherwise lead to claims, that 

claims ar-e in effect resolved by the parties in advance. 

VJe strongly disagree v1ith DOL's statement that it is "simply not true" 

that 13(c) has caused "significant frustration, red tape and intrusion 

on labor management relationships." Reports of interviews by third 

parties (e.g., GAO and Jefferson Associates), correspondence, 

newspape itorials, and a recent NACO resolution (attached) attest 

to these ,,lems. Some of this is cited further on. DOL suggests 

that an.;,- .1blems arise out of "the labor management and collect·ive 

bargain~ relationships which are allowed to operate and not from 

any Feder-al instrusion on these t'elationships.'' This avoids the 

basic criticism that DOL has essentially abdicated its responsibility 

to the unions, permitting the collective bargaining process to run 

altogether too long and without sufficient guidance. 

VJith reference to the quote from the report prepared by Ut,1TA staff fol­

lm·ling a November 20, 1975 Conference and Symposium on Transit Industry 

Labor-t·1anagement Research, it lllust be said that this was merely a staff 



of a meeting attended heavily by academic researc!,el~s, and does not 

represent an UHTA pos ft·i on. Further·rnore, in a Februal~y 9, 1976 1 etter 

to UMTA in behalf of the ,;u1erican Public Transit Association, David E. 

Fox, Staff /\ttorney , stated that "the conclusions ... regarding the 

attendees' agreement relative to the effect and importance of 13(c) is 

inaccurate. The APTA representatives were not panelists and did not 

comment on this point. To construe this silence as agreement would be 

incorrect.'' Fox asked that his letter be made part of the official 

UMTA files ~~lative to the November 20, 1975 seminar. 

Nevertheless, we by no means allege that l3(c) is the main cause of the 

magnitude and general composition of the problems and issues facing the 

industry in the area of labol~ relations. Our principal focus is the 

effect of the provision, and its implementation, on effective management 

of the UMTA grant-in-aid programs. 

2. Labor union veto 

The DOL memorandum, in reenforcing the point (with which we agree) that 

Congress contemplated collective bargaining as a method of arriving at 

the protective arrangements to be followed, quoted from the March 28, 

1963 Report of the Senate Committee on Banking and Currency to the 

effect that "it is expected that specific conditions normally will be 

the product of local bargaining and negotiations, subjett to the basic 

standard of fair and equitable treatmc:nt." Hm·:evel~, the Committee also 

indicated that the Secretary of Labor \·:as expected to develop criteria 

for the administration of the l<11'J. In the very next sentence of the 
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Report quoted this ·is said: "The Comm-ittee expects thut the Secretary 

of Labor in addition to providing the Administrator with technical 

assistance 1·1ill assume responsibility for developing cr·iteria as to the 

types of provisions that may be considered as necessary to insur'e that 

workers' interests are adequately protected against the kinds of adverse 

effects that may reasonably be anti ci pa ted in different types of 

situations." 

The DOL memorandum cites the five cases (Denver, Delaware, Chicago, 

Detroit, Boston) in which determi nations of protective arrangements v1ere 

made by the Secl~etary over union objections. It is said that "this 

fact tends to discredit the'union veto pov1er' charge." Frankly, when 

one realizes that this is less than one-half of one percent of the total 

certification actions considered by DOL, it may be thought that the fact 

reenforces the assertion that the Department is essentially a conduit of 

applications to appropriate unions, and lets the process continue unduly 

unconstrained. Further, in these five cases, which were extreme, the 

intervention by DOL was not self-generated; it was urged by Uf•1TA. 

With reference to regulations to guide the operation of the law, the 

DOL memol'anclum states that "vJith cooperation and involvement by repre­

sentatives from Uf~Tf-1, regulations in the form of guidelines ~·Jere drafted 

during calendo.r years 1974 and 1975"; further that the proposed regulations 

had the internal approval of DOL officials, but ''when final UMTA concurrence 

and/or comment was sou9ht, none could be obtai ned and the [H'Oposed 

regulations 1-:en: never finalized." The implication seems to be that 
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negotiations were doing well up to the point of obtaining a final 

DOT clearance or comment, which never came. 

It is important that the circumstances of that interaction be made 

more clear. The negotiations were undertaken as a result of a meeting 

betv;een former Ur•lTA Administrator Frank Herri nger and DOL Undel~ Secretary 

Schubert. An informal task force was established in 1974 to look into 

13(c) procedures and recommendations. After mucf1 time and discussion, 

UMTA staff eventually took the initiative and drafted a suggested 

regulation in November of 1974 providing much discretion to the 

Secretary of Labor with respect to particu·lar projects i·thile providing 

a definite procedure, with time limits, for the certification of all 

projects. The regulation also sought to open the question of classi-

fication of projects. It would have allowed UMTA to forecast approvals, 

as well as give timely assurance to applicants that their funding needs could 

be met. 

DOL did not critique the ur~TA draft, but subm·itted its own proposed 

regulation, which was quite similar to one it proposed in 1971-72 following 
a 

an OMS report (May 20, 1971) on l3(c) issues. It called for/more burdensome 

formal procedure than now exists, was without meaningful time limits, and 

made no distinction betv1een the various types of projects administel~ed 

by Ui•lTA. In effect, the negotiations were seen by UHTA staff to be at 

an impasse, and guidance was sought on a course to take. It is conceded 

that there was no formal response, though the impasse condition was 

cOI;mlllnicated and understood at the staff level. 
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The issues are the sam2 we are reviewing at the present time. Hopefully, 

the involveiTient of u th-ird party convenor v:ill help us see the issues 

through to some conclusions. 

Finally, v:ith t~espect to the "union veto" issue, though the documentation 

on labor's holding the 13(c) agreement hostage to issues unrelated to 

labor pl~otection is sketchy, there is a more definite record on the 

extent to which an unequal bargaining relationship may exist between 

the unions and grantees in negotiating employee protection agreements. 

Thts situation is discussed pointedly in a May 20, 1971 report of 

Vincent Puritano. Program Coordination Division, OMB, to Associate 

Director Arnold R. \·JebeL Referring to interviews v:ith city officials 

in five cities, Puritano reported: "They claim, unanimously.that the 

city not only was forced in each case to either agree to the union '··s 

interpretation of 13(c) requirements or lose the grant but that DOL 

officials provided minimum help and guidance and backed the union 

position in no uncertain terms and always over that of the cities." 

A GAO Report being made at the request of Senator John Tower, and still 

in draft, will report on the results of interviews with 12 grantees on 

this issue, among others. The draft reports that in eight of the 12 

places, the grantees felt in an uneven bargaining position because of 

the procedures being followed. None of 26 unions contacted felt they 

were in an uneven relationship. 
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3. Imore~;s·ion of c·l umsv mJnaqernent 
---..1.----------~----........ ·-~----"""--------

The point we are in~eracting on under this heading essentially is 

that of unconstrained time for collective bargaining, and the 

difficulty this presents in program management with respect to planning 

which capital projects will receive funding, especially toward the 

close of the fiscal year. The DOL memorandum suggests there always 

VJi 11 be t-isca l year--end crises, and that avoidance of them "seems to 

be most vii thin the contra 1 of app l·i cants and Ui,1TA." Some such 

crises al~e \'Jithin Uf-ITA's control; this set of problems is controlable 

by DOL. 

We think that the concluding statement in Chapter V, Recomnendations, 

of the Jefferson Associates Report is constructive on this point. It 

reads: 

"The Department of Labor should make it clear to grant 
applicants and to the unions in its infotmation bulletins 
and in its education pl'ogram that the Secretal~y v1ill 
exercise his power to ce;~tify 13(c) agreements in cases 
whel~e the parties ar·e unable to reach an agreement by 
themselves or with the help of third parties. The 
parties should be reminded that the bargaining proce~s 
cannot be endless, that time limits are important and that 
these time limits are tied closely to the timing of the 
total grant application process. It is the duty of the 
Secl'etary to affirmatively dcve 1 op the conduct of the 
bargaining to complement the total needs of the gl~ant 
applicant without endangering the rights of individual 
employees as guaranteed by the provisions of l3(c). 1\ll 
participunts should always keep in mind that the pul~pose 
of the Urban Mass Transportation Act of 1964 was and is to 
encourage the development and growth of mass transit systems 
across the country. Participc.nts have a l~espons·ibi-lity to make 
this legislation work. There are problems to be solved. If 
the sys tcllls ate not improved, and they VJi 1·1 not be ·impl'oved 
\'Ji thout Feclc~~a 1 assistance, emp 1 oyee protection agreements 



-10-

will be meaningless. If pressing for legislative rights . 
ignores realities and frustrates change, little will be gained. 
If local bargaining, which the Congress chose to rely on, is 
to have any meaning the parties themselves must give it meaning. 
The Department of Labor can be a catalyst, a resource and even 
a broker in certain situations. But if one or the other party 
chooses to press the most it can out of the legislation and to 
ignore real problems, the employees and the public will be 
the losers ... 

4. Burden of proof 

Though we thought we were only making one point (the second, below) 

under this heading, the DOL sees us attempting to make two points: 

first, that the DOL requires development of protective arrangements 

even if there is little likelihood of adverse impact on employees; 

and second, the impossibility of grantees carrying the burden of 

proof in operating assistance cases that the commingled Federal funds 

were not the 11 Cause 11 of some specifi.c employee grievance. 

With reference to the first point, the DOL memorandum cites the last 

sentence of 13(c) requiring the grant contract to 11 Specify the 

-- terms and conditions of the protective arrangements .. , and interprets 

this to clearly contemplate the development of specific arrangements 

in each and every project situation. This is an obvious non sequitur. 

Our position is that case-specific collectively bargained arrangements 

are appropriate in each project situation in which it can be expected that 
negative declarations should be made or 

employees will be affected as a result of a project; in other cases,; 

standard form protective arrangements can be included in the grant 

contract without need for a new round of clearances and collective 

bargaining. 



~J·i th respect to the second point, the DOL memorandum quotes the 

definition of 11 project'' as used ·in the National Agreem2nt for 

Section 5 protective 2rrangements, and concludes that employees 

are not in fact provided protection against adverse effects unrelated 

to the Federal assistance. We cannot agree with DOL. 

The definition of 11 Pl'oject 11 in the Nat i ana 1 Ag;~eement does not conform 

to the definition of 11 project'' as used in the grant contract. In fact, 

the definition in the National Agreement specifically compounds the 

problem we are pointing to: The term 11 Project, : . . sha 11 not be 

limited to the particular facility, service, or operation assisted 

. . . but sha 11 inc 1 ude any changes .. which are a result of the 

assistance pl~ovided. 11 The very issue is--v:hat is a 11 result" of the 

Federal operating assistance? 

Under the Section 5 grant contract, when the funds are used only to 

financially assist operating costs, the term 11 pt·oject" has no particular_ 

identity. It is _defined simply as a certa·in sum of money which is part 

of the total sum of money need eel to opel~ate an enti l'e system. No 

particular services or parts of the operation are described as the 

project. The project is money, a proportion of total costs. Thet·efore, 

the "burden of pt·oof" provision is simply not operational. It is 

imposs-ible to administer, unless one concludes· either that everyth·i_.!:l_g_ 

done by the system manu.ger is a t'esult of the "project" (money accepted) 
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vJe be 1 i eve; that our 1\pr·i l 8, 1976 memorandum l'ecogni zes this rea l·i ty 

in describing a possible "negat-ive declaration" procedure for Section 5 

operating assistance grants, with a changed burden of proof leaving 

it to the employee to sho'.-: how he was harmed as a result of the grant. 

Perhaps the negative declaration should be used for operating assistance 

grants un1Ci_?.2_ a specif·ic ot~ discrete service or operation is described 

as being the subject of the grant. In the latter cases, protective 

arrangements would be specified.· 

5. tlational__Agreement 

Our basic point with reference to the National Agreement for Section 5 

was that it is a useful $tep toward simplification of Section 13(c) 

administration, but its provisions are now raising problems of their 

own. DOL takes exception to our statement that grantees allege that the 

DOL has been unvJi 11 i ng to accommodate specific geographic differences, 

stating that the agreement has been applied in a number of instances, 

both with and without modification; and that arrangements other than 

the National Agreement have also been utilized. 

The spirit of our comment is to encout~age such fl exi bi 1 ity. Noh-Ji th­

standing the DOL 1 S counterpoints, some large transit systems have been 

quite critical of the lack of DOL flex·ibility, and the less sophisticated 

smaller properties in particular need some guidance in the use of such 

an agreement. 
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Hith specific reference to the Los Angeles complcdnt about the provision 

in the Agreement requiring a 60-day notice plus 80-day appeals period 

before schedule or route modifications can be implemented, the DOL 

memorandum cites its letter of detennination that the provision clearly 

was not intended to apply to normal schedule and route modifications. 

This is a reasonable and helpful ruling, but the broadness of the 

Agreement language is causing problems. 

6. St"iflina innovation 

The DOL memorandum takes exception to our statement that 13(c) has a 

"seriously inhibiting effect on innovation in the transit industry", 

and that it "peri 1 s the continued survi va 1 of the private taxi indus t1·y 

which would likely benefit from paratransit development.'' It is sai~ 

that DOT determines the projects v;h i ch are eligible for F edeia 1 funds, 

and that certain taxi or taxi-related projects have already been funded. 

The taxi/paratransit issue is a serious one. The National Agreement 

for Section 5, v;hich was spavmed by the l3(c) requirement, contains a 

provision which p~actically closes off the use of Section 5 funds to 

finance service contracts between transit systems and taxi and paratransit 

operators. It provides that the designated recipient of funds (i.e., 

common 1y t1·ans it authorities) must use its 0\·m 1 abor force in offering 

services financially assisted by Sect·ion 5 funds. Transit management 

thereby foregoes options for innovation in the nature of integrated 

fixed route bus se1~vice and shared-ride demand responsive taxi serv·ice. 
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And taxicab companies are foreclosed from assistance which could nJeJn 

the critical difference in their survival as priv~te enterrrises and in 

where taxi operation would be most cost effective. This is just one 

example, and it has occurred in practice on several occasions. 

A few paratransit demonstrations have been developed, and more are 

needed. So far, ho1·1ever, the city govel~nments, not transit authorities, 

have been doing the contracting with taxi companies, thereby avoiding the 

prevailing wage rate issue and similar controversies which will be 

present v1hen tl'ansH authorities and pal'atransit oper·ators have to 

confront one another. 

Indicative of the gro~·ting aHareness of the complexity of emerging issues 

ts the following excerpt from the March 16~ 1976 address of Dan V. 

t·~aroney, Jr., International President Amalgamated Transit Union, to the 

TRB Meeting on Paratransit Development: 

"The 1 abor po 1 icy issues presented by group-ride tax·i 
services, especially if operating or capital assistance 
to such services is provided under the Urban Mass Trans­
portation Act, are even more difficult and complex, because 
taxi and tJ~ansit operations are typically coextensive and 
competitive in their coverage. It has recently been 
recognized that the emet'gence of shan:d-ride taxi services 
as a form of paratransit eligible for funding under the Urban 
t~ass Transpot·tation Act, poses the issue of tu.xi-transit 
cor~,petition in a very direct mannel~. As stated by Pt~ofessor 
Altschuler's paper presented at the October 1975 Williamsburg 
conference on raratransit, such group-ride taxi services bring 
into question the legal and policy definitions of the term 
'mass transportation• and 'affected employee• that have guided 
Federal pol·icy over the past dozen years. A host of extre;:1ely 
difficult questions are presented, such as how to integrate 
ttixicabs into transit planning, transit subsidy pol-icy, and 
publicly subsidized competition. Finding an appropl·iate labor 
policy to ~Jovorn the vat·ious applications of such shared·-ride 
taxi services will also be difficult. From the viewpoint of 
Ot'ganized tl~ansit labor, the ·introduct-ion of shared-ride taxi 
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service into the various UMTA programs gives rise to a serious 
concern that the ultimate effect may be to destroy conventional 
transit jobs and to undercut the transit worker's earnings' 
potential, by substituting lm<~ \-Jage non-unionized taxi drivers 
for the better paid organized transit worker. 

~~~~hat, then, should be the government's labor policy where 
such shared-ride taxi services are to be integrated into 
the regional multimodal public transportation system, in 
accordance with current planning requirements and other 
UMTA policy statements and directives?" 

We need to be mindful that these are tough issues, and also that 

collective bargaining will inevitably tend to protect the status quo. 

Best results may not be possible in the absence of appropriate guide-
. 

1 i nes and criteria vlhi ch permit and encourage innovation. 

PROPOSED REMEDIES 

In the discussion under "burden of proof" above, we took up the subject 

originally discussed at this point in our April 8 memorandum--the 

suggestion of a "negative declaration" procedure with respect to 

_Section 5 operating assistance grants. We think this is a viable and 

permissable administrative option for the typical Section 5 grant and is 

consistent vlith the law. The statute requires DOL to certify that labor 

protections are in place for employees "affected by such assistance. 11 

We read this to mean "adversely affected," and that DOL should make a 

negative declaration, subject to rebuttal, that the typical Section 5 

grant involves no adverse impact. Protection arrangements could be 

appropriate when the project is defined discretely, as a particular 

service or operation. 
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1. l!;ult·i-year cer-tificiltions, \·lith stronqei~ DOL role 
----~ -~- - --

The DOL memorandum comments that "applicants can seek to and do 

negotiate multi -yeo.r project, multi -year protective agreements 11 

and that this is in keep-ing wHh the 11 Spirit of the development of 

protect-ive arrangements through collective bargaining. 11 vle believe 

that under this heading we are essentially suggesting some variations 

on this theme, with DOL encouragement. In particular, we think it 

appropriate to settle for a single certification for a given capital 

project funded through several successive grants or grant amendments. 

Under this topic, the DOL memorandum reiter'ates 11 that it is neither 

appropriate nor useful to set fixed time 1 imits on negot·i ati ons. 11 

As stated in other parts of this memorandum, we take exception to 

this position, and believe DOL is in a minority opinion on this point 

among evaluators of the l3(c) process. The problem with the 

option, however, is that it does not go far enough. 

2. Negative declarations with changed burden of proof 

The DOL memorandum calls our suggested categorization of projects and 

use of a negative declaration of impact statement a questionable practice 

undel~ the statutory language \'l'hich states that "the contract for the 

granting of any such assistance shall specify the terms und cond-itions 

of the ~wotect-i ve arrangements. 11 
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We simply can't agn:c \•lith such a nC!rTO':I construct·ion of the 

Depat'trnent's administrative license. \·lith respect to our suggestions 

for categorizing projects by level of impacts, and develop·ing 

com:nensuntte certification procedures, it is interesting to note 

thut the administration of Section 13(c) beqat'_l_ in this marmet'. 

A Januat~y 7, 1965 letter and memm·'andum from John C. Koh 1 ( f·i rs t 

Adnri n is tr·ator of the mass trans porta ti on pl~ogram) to James J. Reynolds, 

Assistant Secretary of Labor confirmed their agl~eement about such a 

system and described it. This procedure was abandoned at an early 

date by DOL in favor of the current method of operating; in view of 

several years' experience, we think it is ~orth reviving. 

3. Federal definition of fair and r~asonable arrangements 

As an alternative to the above options, our April 8 memorandum suggested 

that DOL and DOT could collaborate to identify labor pt·otective arrange­

ments for UtHA grants \vhi ch h'oul d be enforced through the grant contract. 

The DOL memorandum considers this contrary to the expressed congressional 

intent r2garding collective bargaining, and cites the negotiated National 

1\greemc:nt as an approach reflecting the spidt of the legislative intent. 

It seems apparent that there are alternative means to keep faith with 

legislative intent. SUl·ely, years of collectively bal·gained ag1·eements 

could serve as a basis for standard protectio~s to be included in UMTA 

contracts---an approach well within the legislative intent. On the point 

of the i'lbi1ity of the Secreta1·y of Labat' to act on his own motion in 

defin·ing acceptable arran~wments, a January 19, 1967 letter to tk. GPorge 

O'B1·ien, Bus. Agent, Div. 589 (a Boston local) from John t•1. Elliott, 
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Inten1ational Pl'esident, Amalgamated Tl'unsit Union, makes very clear 

the Union's understanding of th~ law. Excerpt: 
11 In other wor'ds, Sec. l3(c) of the Act merely requires the 
Secretary of Labor to determine l'lhilt is fa·ir and equitable 
to employees and to specify v1hat pl'Otections shall be in­
cluded in the contract between the Federal Government and 
the applicant for Federal assistance. An employee pro­
tection agreement between the union and the applicant is 
not a requirement of the Act. The failure to reach such 
anagi'eement vii 11 not prevent the r~uthori ty from obtai n·i ng 
Federal funds. -

11 The second point to keep in mind is that in the absence of 
any agreement with Division 589, the Secretary of Labor will 
decide what is required to protect the members of Division 589. 
The Secretary vlill simply make the deterrn·inations required 
by law, irrespective of the views of the union, and these 
will be incorporated in the contract of assistance between 
the P.uthori ty and the Federa 1 Government. D·i vision 589 
wi l1 not be a party to this contract and may not be ab 1 e 
to enforce these protections without the intervention and 
assistance of the Federal Government. There can be little 

doubt that any protections awarded by the Secreta1hy of 
Labor will not be as good as the union-negotiated pro­
tections cont0i ned in an agreement betv1een the Authority 
and Division 589." 

The DOL memorandum suggests a lack of clarity in our intent in a 

paragraph in which we discussed the need to ensure that 13(c) protective 

arrangements should not preempt productivity impr-ovements, subject to 

whatever constraints on them were forthcoming from normal collective 

bargaining. We do not know how to be more clear about this, except 

to relate the discussion to that under the 1'burden of proof" problem--i.e., 

all adverse effects should not be able to be attributed to operating 

assistance grants, as seems possible under the National Agreement language. 

The DOL memorandum, in contending that our suggested limitation of the 

Clppl ication of 13(c) vwuld v·iolate congressioni'\1 intent, quotes a paragr-aph 
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of the 1963 Report of the House Ga.nk-i ng and Cun·cncy Co!Jmri ttee on the 

transportation legi~lation. The Report referred to recognizing that 

\'lOrkel'S may be .,adversely affected as the result of the introduction 

of ne· .. , equ·ipment or the reorganization of existing transit opet'ations." 

It also contained other language generally supportive of DOL's 

pos'ition. 

\·le agree that the DOL counter-argur;;ent on this proposed remedy is \1Jel1 

taken, though ~;e also th·ink the mainstream of the legislative history 

provides a basis for our proposal. In any case, 12 years' experience 

with the application of 13(c) could now be a basis for reconsideration 

of intent. 

S. Legislative approac~es 

Under this heading we noted the option of accomplishing the preceding 

clarification or amendment of intent through legislation. The five 

proposed categories of r8nedies in our memorandum were in an ascending 

order of departure from current practice. We stated our view that 

legislative amendment would be the least likely option to succeed. 

Hmvever, we do not rule it out as a possibility~ particularly with 

respect to Section 5 problems, if it is thought that there is no 

administrative remedy. 

NEXT STEPS AND TIMETABLE 

The DOL memorandum sugg(~sts, "If the Section 13(c) pr~ogram operated as 

hils been alleged by DOT and others, mod-ification would be caned fot'." 

This ·is the question, to be sure, a11d we trust these \•n'ittcn exchan9cs 

are helpful in shedding light on it. 
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Fi na ny, in refcrri ng to studies currently unden;ay (some funded by 

DOT), the DOL nK~r;Joru.ndum su9gests it \·/Ould not be appropr·iate to 

rnodHy the Sect-ion 13(c) program until the results are knovrn. vJe 

disagree. The problems are well known, and solutions are readily 

available through early administrative action. 

vJe look forv.Jard to the opportunity to confet~ on this subject. 

William T. Coleman, Jr. 

Attachments 
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MEMORANDUM FOR THE PRESIDENT 

ATTENTION: JAt·1ES E. CONNOR .. 

SUBJECT: 

SECRETARY TO THE CABINET 

SECTION 13(c), URBAN t•1ASS TRANSPORTATION ACT OF 1964, 
AS At~ENDED 

This responds to Mr. Connor's memorandum of March 24, 1976, requesting 
a status report on Section 13(c) of the Urban Mass Transportation Act 
of 1964, as amended. 

Section 13(c) requires that, prior to the Secretary of Transportation's 
approval of grants under the Act,. the Secl~etary of Labor must certify 

,. that fair and equitable arrangements have been made to protect the 
interests of employees affected by such assistance. Minimum provi­
sion~ that must be included in such arrangements are stipulated in the 

. statute. In addition, the Senate and House reports on th~ legislation 
expressed the intent of Congress that wherever possible specific pro­
tective arrangements should be develo[{ed through local negotiations 
and collective bargaining. · 

Section 13{c) is based on the 'principle that employees in an industry 
should be afforded a measure of protection from adverse affects on their 
e1nployment which result from organizational and technological adjustments 
carried out under the aegis of Federal law and with the support of public 
funds. 

t·~ajor Problems 

From the point of view of the Department of Labor, the major adminis­
trative problems involve coordination of Department of Labor certifi­
cation activity with Department of Transportation project priorities 
and the lack of understanding of and knowledge a~out employee protec­
tion requirements and procedures on the part of many grant applicants. 
The first problem is a matter which is repeatedly addl~essed by the 
two Departments v;ith va1·yi ng deg1·ees of success. The secon~prob 1 em 
can be ameliorated by the preparation and di_sserojnatiol'l __ o_fjnfol"'ma:: __ _ 

__ ... ti ona_l __ !!laJ~rj CJ.l_~once_~~ i!l_~~~ct ~ ~n_ ~~-( <::J~_:_:::=::c==cc.:_=~c:c-~== :__ c.:c ~:c.:c--=.c.:=---===--:-:-:.:: ... 

The Department of Labor understands that the current controversy 
concerning Section 13(c) is not normally presented in the context of 
the above cited problems. Rather, there is strong opposition to the 
terms and conditions required in order that the statutory employee 

,., 



I 
.'\, ( 

Page Tvw 

protective provision be satisfied and, further, substantial resistance 
by some--particula1·ly public bodies \vithout experience in collective 
bargain~ng--to the procedure (collective bargaining) used to arrive at 
specific protective arrangements. ,This opposition and resistance 
breeds conflict in the processing of projects for protective arrange­
ment certification purposes. 

The opposition to the type of protective terms and conditions required 
is primarily directed at the so-called 5(2}(f)-type benefits. The 
reference is to Section 5(2)(f) of the Interstate Commerce Act) which 
requires the development of arrangements to protect the interests of 
employees affected by railroad consolidations. Section 13(c), Ul•HA, 
requires that protective arrangements thereunder ''include provisions 
protecting individual employees against a v;orsening of their positions 
which shall in no event provide benefits less than those established 
pursuant to section 5(2)(f) .•• " 

The resistance to the procedure used in the development of protective 
arrangements is to a large degree an expression of opposition to 

1 • public employee collective bargaining. In an attempt to remove the 
strain from individual applicant bargaining situations, and also to 
better enabie the program to cope with the high volume of applicatiuns 
anticipated under the operating assistance formula grant program · 
enacted in 1974, the Department of Labor supported and encouraged 
an industry-initiated effort to develop a 11 model 11 protective agreement. 
This effort proved successful with the consummation of such an agree­
ment in July, 1975, bet\':een the American Public Transit Association 
whose membership carries some 90+ percent of transit riders and six 
national union or union affiliated organizations representing the 
great majority of transit employees. 

The industry was apparently quite divided in its support of the "model" 
agreement prior to its approval by the Association's governing body and, 
unfortunately, has become even more fragmented since with the·.· ··_· 
''model 11 agreement becoming a focus for both internal industry debate and 
an attack on Section 13(c)~ 

Analysis of Problef11~ 
'. 

The record of achievement of certification action under Section 13{c) 
belies the charges leveled against its administration. Since the 
passage of the Act, the Department of Labor has made in exce~s of 1350 
certifications, including almost 250 under the new operating assistance 
grant program. · In only a handful of cases has the Department been 
unable to make the required-certification. Billions of dollars of 
Federal funds have been made available under the grant program for 
the improvement of public mass transportation; expenditures for 
employee claims have been minimal. 

--
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Many of the objections voiced about Section 13{c) go to its specific 
requirements (particularly ~he 5(2)(f)-type protection benefits) and : 
as such would require legislative action to change. The Department 
of Labor does not believe such action is appropriate, nor is it likely 
that the Congress would be receptiv~ to any proposed amendment to 
Section 13(c). 

Follovling a Conference and Symposium on Transit Industry Labor-t,~anagemcnt 
Relations Research held at the Department of Transportation on November 
20, 1975, the follm'ling surrunary and conclusions v:ere prepared by staff 
of the Urban Mass Transportation Administration: 

1. Of the many factors v1hi ch affect transit 
industry labor-management relationships, the 
provisions and implementation of Section 13(c) 
of the UMTA Act appear to be among ~he least · 
significant, either in arriving at contractual 
agreements or in the substance of those agree­
ments. Although the perception by those not 
involved in collective bargaining of the 
influence of 13(c) ranges from 'no effect' to 
'blackmail,' the perception by the parties 
themselves is that 13(c)·is not a significant 
issue in negotiations. It was the judgment 
of the researchers and most of the partici­
pants that if 13(c) had never~been enacted, the 
problems and issues facing the industry in the 
area of labor relations vwuld be similar, if 
not identical in magnitude and composition. 

2. It was generally agreed that the attention 
and level of importance given to the ramifications 
of the jurisdictional dispute [DOT-DO~ involving 
13(c) is misplaced and unwarranted. Such a con­
frontation takes out of context the overriding 
concern of the Act as a whole, which must be the 
Federal interest and the public interest in assuring ~ 
a viable and a responsive mass transit system. It is 
in this framework that labor's and management's 
responsibilities, whether on the 13(c) i~sue or in 
the broader content of labor-management relations, 
should be assessed. 

The Department of Labo~ subscribes to the above statements. 

At the moment, there al~e at least five major studies at varying degrees 
of completion which are directed at or touch on Section 13(c). These 
studies are as follows: 

.-
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1. Labor Relations Pt~oblerns, Practices, and 
_flo _1_i -cfe_s ___ 1 ~~~JJ1e~T r_~_~1C-I~~9u s fl~y 
DOT funded: Univet'sity of Hisconsin 
Final repor't date: Septernber, 1976 

2. lrnp_ro~i!!g_Urban Tr~IJ~it_Productivitl_ 
Ut~TA funded: Harvard University 
Final report date: September, 1976 ~· 

3. _6_n~)'_? is ot_U~ i 00_?2-~at:J~ern~~tJ:~_i_ghts, and 
the Public Interest in Mass Transit 
1Jt1fAfunded:Uni vers i tyoft~orth-Fl ori da 
Final report date: June, 1976 

4. Study-of cost impact of Section 13(c), 
to include impact on collective bargaining 
and technological change. 
DOL Office of the Assistant Secretary for 
Policy, Evaluation and Research 
Final report date: December, 1976 

5. General Accounting Office review of 
OOL's administration of Section 13(c) 
undertaken at request of Senator Tower 
Final report expected: June~ 1976 

Recommended Action 

Given the amount and scope of research efforts cw~rently underway, 
there is certainly no need for further study-at this time. The 
results of current studies will produce a data and information base 
upon \'v'hich any necessary decisions can be made; 

Action can be taken now to prepare for the receipt and review of 
information generated by the current studies. Also, prior to- the 
availability of that information in final report form, efforts can 
be directed to promoting more effective program coordination 
between DOT and DOL. Because we believe the Settion 13(c) controversy 
is symptomatic of broader based labor-management problems in the 
transit industry, the action recommended belm'l is directed-4t that 
broad base. 

The Department of Labor recommends the ~reation of a permanent DOL-DOT 
comnittee with the major purpose of promoting improved labor-management 
relations in the transit industry. In addition to this major purpose, 
the committee should be responsible for coordination between DOT and 
DOL on priorities concerning the UMTA grant program and review of the 
results of current research effot·ts as they relate to Section 13(c) 
for the purpose of detennining \·Jhether any recommendations should be 
made concerning the administration of Section 13(c). 
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Follm'v'ing creation of the committee, consideration should be given to 
e s t a b 1 i s h i n g a d i r e c t an d. ·co n t i n u i n g l i a i s on v-Ii t h the i n d u s t r y a n d 
ot·gan i ze.d 1 abor, perhaps through an advisory commit tee. 

Timetable '-

A 1 though the cormnittee recommended herein is in tended to be· permanent, 
a specific deadline may be set for a report on Section 13(c) ff 
necessary. Inasmuch as current research will not produce final l 
reports until as late as December, 1976, it is proposed that the 
committee have until March, 1977, to revieH study results and arrive 
at any recommendations. 



U.S. DEPARTMENT OF LABOR 

OFFICE OF THE SECRE-:-;..RY 

WASHING"fON 

April 21, 1976 

MEMORANDUM FOR THE PRESIDENT 

ATTENTION: James E. Connor 
Secretary to the Cabinet 

SUBJECT: Section 13(c), Urban Mass Transportation Act of 1964, 
as amended 

This men10randum follows up on a meeting held on Tuesday, April 13, 
1976, between David H. Lissy of the Domestic Council Staff, Adminis­
trator Robert E. Patricelli and Robert McManus of the U.S. Depart­
ment of Transportation's Urban Mass Transportation Administration, 
and John C. Read, Executive Assistant/Counselor to the Secretary 
of Labor. At the conclusion of the meeting it was agreed that the 
Department of Labor would prepare a memorandum in re sporise to 
the DOT Memorandum for the President dated April 8, 1976, concern­
ing Section 13(c) of the Urban Mass Transportation Act of 1964, as 
amended. A copy of DOT's April 8, 1976 memorandum is attached. 

Prior to commenting on individual items in the DOT men1orandum, 
there are some initial comprehensive o"'::>servations that must be 
made. First, we believe that there is among public bodies, transit 
systems, and others who become involved in the UMTA grant process 
a widespread lack of understanding of the employee protection require­
ments and the procedures utilized by the Department of Labor in 
processing grant applications for certification purposes. There also 
is a strongly-felt opposition by some to the specific statutory protec­
tion requirements. This lack of understanding and opposition is 
reflected in the overall thrust of the DOT memorandum. Thus, 
many of the proposals set forth therein are contrary to the specific 
letter of the la'.v. Others run counter to the statute's spirit and intent. 
Accorrnnodation of DOT's position on these n1.atte rs cannot be 
accomplished through administration action, but instead would require 
amcndm.ent to the existing legislative requirements. 
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As a second initial observation, we '.vould emphasize that since the 
pass;•s;e of the Act, the Department of Labor has made in excess of 
1350 certifications. In only a handful of cases has the Departrnent 
been unable to mal-::e the required certification. Given the n1any 
diverse and con1plex situations in which the protection requirern.cnts 
must be in1plemented, we believe that this r~cord is com1nendab1e. 
A 1971 evaluation by an outside contractor concluded that the Depart­
lnent of Labor's performance in adnliriiste;ring Section 13 (c) had been 
"uniformly excellent. " 

PROBLEMS 

Six problem areas are cited in the DOT memorandmn, as follows: 

1. Applicability. 

DOT questions whether "protective arrangen1.ents developed in the 
context of public subsidies to privately owned transit companies and 
of railroad mergers and consolidations are appropriately applied to 
what is now a publicly owned transit industry. " 

There is very little room for administrative discretion under Section l3(c) 
in this area. Section 13(c) requires that protective arrangements cer­
tified there"t.L.J.der "shall include provisions protecting individual employees 
against a worsening of their positions which shall in no event provide 
benefits less than those established pursuant to Section 5 (2)(f)" of the 
Interstate Commerce Act. (Underscoring added.) This language 
could not be more clear. The Secretary of Labor cannot certify protec­
tive arrangements under Section 13(c), UMTA, which do not include 
Section 5(2)(£). ICA, benefits or the equivalent thereof. Moreover, we 
believe it appropriate that a uniform level of protections apply to 
employees who are affected by Federally sponsored and/or funded 
activity, no matter what particular industry is involved. \Vhat ·should 
vary from industry to industry is the application of the required levels 
of protection to place them in harmony with particular industry and 
area practices. This can be and is best accon1.plished through negotia­
tions between industry and employee representatives. 

Interestingly, no Federal funds are involved in normal Section 5(2)(f) 
applications, merely the Federal (ICC) approval of a private industry 
"consolidation". In the transit industry application on the other hand, 
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substantial Federal grant n1.oney accompanies the employee protection 
requirernents, and under the UMTA operating assistance program, 
grant n1.oney can be used to pay ernployee protection costs. 

DOT 1 s me1norandnnc acknowledges that employee claims for benefits 
under Section 13 (c). have been small in nurnber and states "[T)herefore, 
Section 13 (c) is probably producing very little in terms of necessary 
protection, while its operation is causing significant frustration, red 
tape, and intrusion on labor-management relations ... " The lack of 
large numbers of employee claims is no indication thatSection 13(c). 
is producing "little in terms of necessary protection". The develop­
ment of the specific protective arrangement for application to a 
particular project situation resolves many issues that '.vould other-
wise lead to clai1ns. This is particularly true in the area of preserva­
tion of pension and other fringe benefit programs. Claims for protection 
of such benefits are in effect resolved by the parties in advance. 
Similarly, arrangements to give retraining and priority employment 
rights to en1ployees who would otherwise be deprived of employment 
as a result of the Federal assistance reduce the number of future 

claims. 

The claim that Section 13 {c) causes "significant frustration, red tape, 
and intrusion on labor-management relationships n sirn.ply is not true 
as a general proposition. Comments on specific points raised in the 
DOT nlCmorandum with respect to this the1ne are set forth below. 
\Ve would merely point out here that no evidence or documentation 
has been offered in its support. Also, we would cite the following 
two statements concerning Section 13 (c) contained in a report prepared 
by UMTA staff following a November 20, 1975 Conference and Sy1nposium 
on Transit Industry Labor-Managernent Relations Research: 

l. Of the many factors which affect transit industry 
labor-xnanagement relationships, the provisions 
and implementation of Section 13(c) of the Utv'iTA 
Act appear to be an1.ong the least significant, either 
in arriving at contractual agreements or in the 
substance of those agreunents. Although the 
perception by those not involved in collective bar­
gaining of the influence of l3{c) ranges fro1n 'no 
effect' to 'blackmail, 1 the perception by the parties 



·. 

- 4 -

thernsclves is that l3(c) is not a significant issue in 
negotiations. It was the judgrnent of the researchers 
and m.ost of the participants that if l3(c) had never 
been enacted, the problerns and issues facing the 
industry in the area of labor relations would be 
sirnilar, if not identical in 1nagnitude and corn.posi­
tion. 

2. It was generally agreed that the attention and level 
of importance given to the ramifications of the 
jurisdictional dispute [DOT-DOL] involving 13(c) 
is misplaced and unwarranted. Such a confronta­
tion takes out of context the overriding concern of 
the Act as a whole, which must be the Federal 
interest and the public interest in assuring a 
viable and a responsive mass transit system. It 
is in this framework that labor's and managen1ent 1 s 
responsibilities, whether on the l3(c) issue or in 
the broader content of labor-management relations, 
should be assessed. 

·whatever frustrations and recl tape exist in the process arise out 
of the L1.bor-xnanage1nent and collective bargaining relationships 
'\Vhich are allowed to operate and not from any Federal intrusion 

on these relationships. 

2. Labor unions veto. 

The DOT 1nemorandun1 states that the operation of Section l3(c) 
''gives labor unions an effective veto po·w-er over Ulv1TA grants. 11 

The memorandum then goes on to expand on the problems which 
arise fo1· grant applicants in the bargaining process utilized by 
Secretaries of Labor in the development of protective arrangen1ents 
under Section l3(c). 

The DOT memorandum itself states that "[T}he legislative history 
of Section l3(c) clearly inclicates that Congress contemplated col­
lective bargaining as a 1nethod of arriving at the labor protective 

. arrangernents to be followed in the transit industry ... 11 To quote 
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fron1 the Report of the Senate Cmnn1ittce on Banking and Currency 
dated March 28, 1963: JJThe comn1ittce does not believe that it is 
feasible to enumerate or set forth in great detail the provisions that 
rnay be necessary to assure the fair and equitable treatment of 

employees in each case. In this regard, it is e:>..'"Pected that s~cifi:5.:_ 
conditions will be the product of local bargaining and negotiation, 
subject to the basic standard of fair ancl equitable treatment." 
(underscoring added) 

In point of fact, we would note that v.-e have had to make "determina­
tions'' of protective arrangements over union objections in project 
situations in Denver, Delaware, Chicago, Detroit, and Boston. This 
fact certainly tends to discredit the ':union veto po\c~er 11 charge 

The DOT rnemorandum states that the Department of Labor "has 
issued no regulations to guide the operation of law". \Vith coopera­
tion and involvement by representatives from UMTA, regulations in 
the form of guidelines were drafted during calendar years 1974 and 
1975. Those regulations received the i_n.ternal approval of Depart.1nent 
of Labor officials. However, when final UMTA concurrence and/or 
comment ;.vas sought; nDne could be obtained and the proposed regula­
tions were never finalized. 

The DOT memorandum alleges that "labor's effective veto over UMTA 
grants gives labor an important hostage in collective bargaining on 
issues unrelated to labor protection ... 11 However, the memorandun1 
admits that "such abuses have not been docun1ented." We of course 
would be interested in reviewing any factual situation supporting this 
allegation, however it is ou,r belief based on twelve years 1 experience 
under the statute and over 1350 certification actions that abuses of the 
process have been virtually nonexistent. 

3. Imnression of clu-msy n1anagement. 

The basis for this problern area is that 11 UMTA cannot reliably plan 
which capital projects "\vill receive funding in any given year because 
of the uncertainties of Section 13(c) negotiations. 11 

Vic "\vould point out here that UMTA ancl the applicants for assistance 
ahvays have the n1ost control over tirn;_ng of grant application processing 
and l3(c) negotiations. At the request of certain applicants, we have 
connnenced negotiations prior to subn:.ission of a project application to 
UMTA and occasionally have been in a position to certify a project 
prior to Ul\1TA 1 s. fonnal referral of it to us. 
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There arc and always will be certain fiscal year-end crises. 
HoweveT, avoidance of such crises seerns to be n1ost within 
the control of applicants and UMTA. 

4. Burden of proof. 

The DOT mernoranclun1 apparently seeks to make two points under 
this heading: first, that the Deparhnent of Labor requires that 
protective arrangements be developed even if there is little likeli­
hood of adverse impact on employees 2~:J.d secondly, that grant 
recipients must carry the burden of proof in clai1ns cases and 
are therefore at a disadvantage, particularly in the context of an 
operating assistance grant situation. 

With respect to the first point, we would refer to the last sentence 
of Section 13(c), which states that "[T]he contract for the granting 
of any such assistance shall specify the terms and conditions of 
the protective arrange1nents. 11 (underscoring added) Interpreted 
in the context of the legislative history, we believe that this language 
clearly contemplates the developrnent of specific protective arrange­
ments in each project situation. The Department of Labor has 
continually interpreted Section l3(c) as requh·ing the development 
of protccti~ .. re arrangements in a.dvance of final project appro"".tal, so 
that all parties will be aware of their rights and obligations thereunder. 
Also, in the event of disputes as to whether valid clai1ns exist, or as 
to the proper adrninistration of those claims, procedures will be 
available in the protective arrangement for the orderly resolution o£ 
such disputes. 

With respect to the second point raised in the DOT men10randurn 
under the "Burden of proof" heading, it would seern that DOT is 
concerned that employees may now be protected against ~ny adverse 
effect that tal;:es place during the course of UMTA assistance, whether 
or not the adverse effect is a result of that assistance. The model 
agreement, which was negotiated for specific application to operating 
assistance projects, defines the terms ''Project" and "as a result of 
the Project" as follows: 

The tern1 "Project 11
, as used in this agreernent, 

shall not be li1nited to the particular facility, service, 
or opr~ration assisted by Fec~eral funds, but shall 
include any changes, \vhether organizational, 
operational, technological, or otherwise, :_which 
are a result of the assistance pro\·iclec1. The phrase 
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11as a result of the Project'' shall, when used in 
this agreetnent, include events occurring in 
anticipation of, during, <:telcl subsequent to the 
Project and any program of efficiencies or 
cconon1ies related thereto; provided, howeve1·, 
that volume J;:_~_ses and falls of business, or changes 
in volmne and character of e~nployment broug:ht 
about by causes other than the Project (including_ 
any econon1ies or efficiencies unrt':lated to the 
Project) are not within the purvie\v of this agreem.ent. 
(underscoring added)-

On the basis of the underscored language, it is clear that employees 
are not provided protection against adverse effects unrelated to the 
Federal assistance. 

Finally, we would point out that under most protective arrangements 
claiming em.ployees have an obligation to identify the project and 
specify the pertinent facts of the project relied upon. The burden 
is then placed on the grant recipient to prove that factors other than 
the project affected the employee. The rationale for this arrange­
ment is that normally only the grant recipient possesses the informa­
tion necessary to establish the validity of or disprove an individual 
employee 1 s claim. \Vere the burden of proof on the employee, he 
would find it impossible to meet in virtually every case because of 

. the lack of availability of necessary factual information to him. 

5. National Agree·ment. 

The DOT memorandu:m states incorrectly that the 11Department of 
Labor has been un-.;villing to accommodate specific geographic 
differences 11 in connection with the operation of the so- called 
National Agree1nent. At the time the industry and union representa­
tives who negotiated the National Agreement presented that agreement 
to the Secretary of Labor, they also proposed the utilization of certain 
specific procedures which themselves conten1plated possible modifi­
cations to the National Agreement. The National Agree1nent has been 
applied in a number of instances both with and without modification. 
In still other instances, other arrangen1ents than the National 
Agrcerncnt have been utilized. 

The DOT menwrandnm then states that the 11National Agrcen1.ent 
contains a great number of specific provisions that overly constrain 
1nanagement decisions- -for exa1nple, a requiren1ent that a 60-day 
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notice plus 80-day appeals/arbitration period be given to local 
unions before any schedule or route modification can be irnple­
rnentec1. 11 

The National Agreement was negotiated by highly skilled and 
capable negotiators on the industry side. In toto, we believe 
that it com.pares quite favorably frorn. the applicant side with 
previously negotiated Section 13 (c) agreen1ents. 

The specific National Agreement provision cited in the DOT 
n"lemol·andllil."l- -and interpreted therein as requiring that 11 a 60- day 
notice plus 80-day appeals/arbitration period be given to local 
unions before any schedule or route modification can be imple­
mented11--\vas addressed and highlighted by the Department of 
Labor in the context of a recent proceeding to determine its 
appropriate application to a Los Angeles, California operating 
assistance grant. In its January 29, 1976 letter of determination 
in that case, the Department of Labor found that the notice pro­
vision clearly \Vas not intended to apply to normal schedule and 
route modifications. To quote from the Department of Labor's 
determination: 

11L~.clecd, it is difficult to construe any events ar1s1ng 
'as a result of' an operating assistance project which 
-..vould require notice and negotiation of what are commonly 
called implementing agreements. The n1.ere acceptance of 
Federal operating assistance funds certainly does not 
make every action of the District 'a result of the Project'. 11 

6. Stifling innovation. 

The DOT n1.emorandum states that Section l3(c) has a nseriously 
inhibiting effect on innovation in the transit industry. " 

Vle are aware of no idea or experirnent2~l method of operation 
jeopardized or prevented by Section 13(c). Over the past year '\ve 
have been able to develop protections for novel and experin1ental 
endeavors such as the Knoxville van pooling and Rochester dial-a­
ride projects. To quote Daniel Roos of MIT who studied the 
application of Section 13 (c) to para-transit projects: 11IVlany labor 
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difficulties arise from approaching labor unions with susp1c1on 
and n'listrnst. 11 Professor Roos noted that problerns existed; 
he stated th?_t "[Vv)e tend, however, to exaggerate those labo·r 
probleins and thus establish potential conflict situations behveen 
labor and management. 11 

We do not understand the statern.ent that Section 13(c) "perils the 
continued suTvival of the private taxi industry which would likely 
benefit from paratransit developm.ent. 11 DOT determines the 
projects and applicants which are eligible for Federal funds and 
it is our understanding that certain taxi or taxi-related projects 
have already been funded. 

Proposed Rernedies 

DOT proposes six remedies 11to rectify the problems of l3(c} as they 
apply to all categories of UMTA capital grants. 11 Prior to listing 
those remedies, however, the DOT memorandum states that "it is 
clear that Section 13(c) is being misapplied in connection with 
Secfion 5 grants for operating assistance ... 11 The DOT me1norandum 
suggests that the Secretary of Labor use alternative administrative 
practices from those used in capital grant situations in applying 
Section l3{c) to operating assistance grant applications. It is stated 
that this is ''wholly consistent with the st;:;dute 11 and that 11Congress 
had to apply 13(c) to Section 5 in order to cover the capital grant 
aspect, 11 apparently suggesting that Congress may not have intended 

-that l3(c) apply to operating assistance grants under the Section 5 
formula grant progran1. 

We would point out here that during the consideration of the legislation 
which eventually beca1ne the National Mass Transportation Assistance 
Act of 1974, and provided Federal money for the first time for the sub­
sidization of operating expenses, DOT proposed a "technical revision" 
to a. pending bill -,vhich would an'lend it so as to make Section l3(c) 
inapplicable to operating subsidy grants. The Deparhnent of Labor 
opposed the proposed revision and it apparently was not seriously 
considered by the Congress. The language of the statute in Section 
5(n)(l) clearly applies Section 13(c) to operating assistance projects 
and the legislative history supports its application just as for the 
capital grant program. 
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The Departrnent of Labor's con1.n1ents on the six options set forth 
in the DOT ruemorandun1. follow under the san1.e headings as used 

by DOT: 

l. :Multi--year certifica~ions, with stronger DOL role 

In accordance with what we interpret to be the legislative mandate, 
the Department of Labor approaches the development of protective 
arrangements on a project by project basis. For n1any applicants 
and projects, this produces a multi-year certification. The model 
agreement is in effect a multi-year protective arrangement for 
application to operating assistance grants. 

In the light of a legislative history calling for the development of 
specific protective arrangements through collective bargaining in 
the context of particular projects it is inappropriate for the Depart­
ment of Labor to attempt to predetermine such arrangernents. 
Applicants can seek to and do negotiate multi-project, multi-year 
protective agreements. This is in keeping with the spi1:it of the 
development of protective arrangements through collective bal·gain­
ing. It appropriately limits such arrangen1ents, ho>;vever, to 
specifically anticipated project situations. 

The Department of Labor continues to feel that it is neither appropriate 
nor useful to set fixed time limits on negotiations. Instead, the 
Department expects involved parties to make a good faith effort to 
reach agreement on appropriate and mutually acceptable protective 
arrangements. If, having made a good faith effort to reach agree­
ment, the parties find themselves unable to consummate an agreement, 
either party may request that the Secretary of Labor determine the 
terms and conditions upon which he will base his certification. As 
pointed out earlier, this is a process that is most in the control of 
applicants and the Department of Transportation. 

2. Negative declarations with changed burden of proof. 

The DOT suggested categorization of projects and use of a negative 
declaration of impact staten<ent is a questionable practice 1mcler the 
statutory language, which states that "[T]he contract for the granting 
of any such assistance shall specify the terms and conditions of the 
protective arrangenlents. " (-underscoring added) Attempts to develop 
specific protections only after claims of adverse in1pact are made 
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v;ould obviously be difficult. lYe have repeatedly interpreted 13 (c:) 

as requiring protective arrangernents in advance of project approval 
so that all parties will be aw·are of their rights and obligatiol1.s . 
theretmder. Also, should disagrceTnents arise as to whether V<l.li..d 
claims exist, procedures are already in place for the resolution of 
snch disputes. 

3. Federal definition of fair and reasonable arrangements 

This DOT suggestion is in our view contrary to the expressed 
congressional intent. The recently negotiated national or 1nodel 
agreement, on the other hand, is an approach '\vhich reflects the 
spirit of the legislative intent and sets forth a set of presum.ably 
reasonable protections for application in the majority of project 
situations while allowing for modification to accomrrtodate special 
local circumstances. 

Both industry and union representatives have raised the possible 
future develop1nent of other model agreements for application to 
other types of UMTA projects. This approach is in keeping with the 
spirit of the development of specific protective arrangements through 
collective bargaining as opposed to by Government fiat. 

The DOT memorandum at this point devotes a paragraph to the 
relationship of employee protective arrangements and productivity 
improvements. 

"\Ve are not completely clear as to the intent of this paragraph. 
However, the Report of the .House of Representatives Committee 
on Banking and Currency when it reported out the Urban J\1ass 
Transportation Act of 1963 bears on this point in attempting to 
strike a balance between public and private interests: 

Although the problem of vrorker protection may arise 
in only a limited number of cases, the com1nittee 
nevertheless believes that the overall im.pact of the 
bill should not be permitted to obscure the fact that 
in certain communities individual workers or groups 
of workers may be adversely affected as the result of 
the introduction of new equipment or the reorganization 
of existing transit operations. The principle of protecting 
workers affected as a result of adjustments in an 
industry carried out under the aegis of Federal law 
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is r..ot new, particularly in the transportation industry. 
Thus, railroad employees for years have enjoyed 
Federal protection against adverse effects attendant 
upon railroad consolidations. The problen1.s of workc r 
protection presented by the bill are not necessarily 
identical to those presented under other laws. The 
corrnnittee believes, however, that workers for whom 
a standard of benefits has already been established 
under other laws should receive equally favorable 
treahnent under the proposed new program. The 
committee also believes that all vrorkers adversely 
affected by adjustments effected u..YJ.der the bill should 
be fully protected in a fair and equitable manner, and 
that Federal funds should not be used in a manner that 
is directly or indirectly detrimental to legitimate 
interests and rights of such workers. 

4. Limitation of Section 13{c) to public takeovers. 

DOT 1 s proposal here would clearly violate the Congressional intent. 
Note the reference in the House report cited immediately above to 
workers "adversely affected as the result of the introduction of new 
equipment or the reorganization of existing transit operations. n 

5. Legislative approaches 

The Deparhnent of Labor does not believe that efforts to amend or 
repeal the employee protection provisions of the Urban Mass 
Transportation Act are appropriate. Moreover, it is highly unlikely 
that the Congress ;,vill be receptive to any proposed amendment to 
Section 13 (c). 

NEXT STEPS AND TIMETABLE 

DOT's mernorandum proposes steps to achieve the "effective resolution 
of the positions of the Departn1.ents of Transportation and Labor. 11 As 
suggested at the outset, the Department of Labor seriously questions 
whether problems exist to the extent one would be lead to believe by 
the DOT n1.e1norandun1.. If the Section l3{c) program operated as has 
been alleged by DOT and others, 1nodification "\Vould be called for. 
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}Iowever, the record of more than 1350 successful certification::~ 
during the past twelve years does not support the modification 

. proposals. 

The DOL memorandurn forwarded to Dr. Connor on April 7, 1976 
listed some five current studies underway \vhich are directed at or 
touch on Section 13(c). Three of those studies are DOT funded. A 
fourth is being conducted by the General Accounting Office. It would 
not be appropriate to xnodify the Section 13 (c) program until the 
results of these studies are Y.Jlown . 

. /mjl Q 
~!~¢::~~· 

Attachment 

.cc: James Cannon 
Secretary Coleman 





EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

June 1, 1976 

MEMORANDUM FOR JIM CONNOR 

FROM: 

SUBJECT: 

DAN MC GURK 

Jim Cannon Memo on Section 13(c) 
UMTA Act of 1964 

We think the memorandum to the President somewhat under­
states the difficulties involved. The underlying papers 
clearly indicate that one of the main reasons that the 
"problem" has not been resolved by the two departments 
is that Secretary Usery does not agree there is a problem. 

Second, the specific proposals listed on page 4 have all 
been proposed by Secretary Coleman and specifically 
rejected by Secretary Usery. 

It is obvious that a lot of hard work by someone outside 
the two departments is going to be necessary to get the 
two departments to work out a joint decision paper that 
hones the disagreement down to its essentials. I think 
the Domestic Council would be a fine forum for this if they 
recognize the amount of staff time it is going to take. 
However, no solution is likely unless the Department of 
Labor accepts the fact that there is a problem. 

l).,.M-LW 




