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THE WHITE HOUSE

WASHINGTON

May 22, 1976

ADMINISTRATIVELY CONFIDENTIAL

MEMORANDUM FOR: PHILIP BUCHEN

FROM: JAMES E. CONNOR//Q&
SUBJECT: Posthumous Pardons

The President reviewed your memorandum of May 18 on the
above subject and has approved your recommendation that
he decline to have the Department of Justice consider
further the request for pardon made by Otto Kerner prior
to his death,

" Please follow-up with the appropriate action.

cc: Dick Cheney
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THE PRECIDENT HAS SEEN. ...
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THE WHITE HOUSE

WASHINGTON

May 18, 1976

MEMORANDUM FOR: THE PRESIDENT
FROM: PHILIP BUCHEK/I/’-J
SUBJECT: Posthumous Pardons
BACKGROUND

At the time of the terminal illness of Otto Kerner
of Illinois, he, his family and friends sought to

make it possible for you to consider granting him

a pardon from the Federal tax fraud crime of which
he had earlier been convicted.

Under current rules governing petitions for pardons,
it is provided that no petition for pardon in

cases involving violation of income tax laws should
be filed until the expiration of five years from
the release of the petitioner from imprisonment.
Under the circumstances of the Kerner case, the
petitioner sought from the Deputy Attorney General
a waiver of this waiting period based on the
medical evidence that the petitioner would not
survive the five year period and would probably

die within a matter of months. This waiver was
granted and the Department of Justice started to
process the petition for a pardon, without regard
to the waiting period, so as to determine whether
or not the petition on its merit warranted favor-
able action by you. This process was just barely
begun when Otto Kerner died.

Now, the surviving family of Otto Kerner and his
friends are urging that the Department of Justice
proceed to treat the initially filed request for

a pardon as one which could lead to a posthumous
pardon by you. Under these circumstances, I asked
the Department of Justice to advise me on whether
a posthumous pardon could be validly granted by
you.



The Department of Justice files show that the same
issue was raised in 1956 by the then Attorney General.
The opinion at that time by the Office of Legal
Counsel was that the President does not possess the
power to issue a posthumous pardon. (A copy of this
opinion is attached at Tab A.)

I am further advised by the Department of Justice that
there has been no instance either before of after this
opinion which indicates that the President of the U. S.
has issued a posthumous pardon, except for one instance
where the pardon was issued to a grantee under the
mistaken impression that he was still alive when in
fact he had died just before the date of the pardon.

DISCUSSION

If you were to take the innovative step of issuing a
pardon for a deceased person merely for its symbolic
effect, I do not see that anyone would have standing
to challenge this action on your part. However, such
a step on your part would undoubtedly provoke consider-
able public discussion and would undoubtedly lead to
other requests from families of persons formerly
convicted of Federal crimes who have since died. This
possibility would make it almost mandatory that some
criteria be developed for judging when to grant and
when to decline requests for pardons in favor of
deceased persons, and the Department of Justice would
have to be instructed to set up a machinery for
handling such requests.

RECOMMENDATION

I recommend that you decline to have the Department of
Justice consider further the request for pardon made
by Otto Kerner prior to his death.

Concurring in this recommendation are: Messrs. Cannon,
Friedersdorf, Marsh, Seidman and Hartmann.

Opposing are: --=-

Messrs. Lynn and Austin had no comments.

APPROVE RECOMMENDATION

DISAPPROVE RECOMMENDATION

Attachments



MEMORANDUM FOR THE ATTCRNEY GENERAL

Re: The President's power to
. issue a posth\;rn us pardon

This is in response to your request {ox our advice on the
above question. The Constitution, Article II, Section 2, vests
in the President "Power to grant Reprieves and Pardong for
Offenges againeot the United States.' The authoritics dealing with
the question whether this power extends to the isguance of post-
hwmous parcdons are few and not of recent date, .

At its December 1871 term, the Court of Claims held in
Meceldrim v. United States, 7 Ct. Cl. 595, tl}‘at where an inaividusl
guilty of giving aid or comfort to the rebellion of the Southiern
States died without pardon and beforc the P

csident's General
o

~ Amnesty Proclamation of December 25, 1868 (15 Stat. 711), the

proclamation did not obliterate the olicase, and his administratrix
therefore could not maintain an action for the procccds of hig
captured property in the Treasury. It further appeared that the
President had issued a special parcon but the intcotate died sliortly
after its isvuance and never accepted it. In a subsequent cane,
Sierra v, United States, 9 Ct, Cl, 224 {(Dec. T., 1873), the court
held on thc authority of its decision in the Mceldrim case that the
Amnesty Proclamation of 1868 was "“inoperative as to one wiho had
died before its issue.' See also Scoti's Case, 8 Ct., Cl. 457

(Dec. T., 1373).

A% an carlier date, in 1864, the President had before him
the question whether he could remit a fine after the death of a man
convicted of aiding and rcscuing a deserter, the court having im-
posed a sentence of a 5500 fine. Attorncy General Bates advised
the President that he had this power., 11 Cps. A.G., 35. He sald
that it might be doubt{ul on technical principies whether the
President could grant a deed of pardon to a man after his death,
since as Chief Justice Marshall says, in Uaited Statcs vs. Vilson,
(7 Pot., 161,) 'a pardon is a deed, to the validity of which delivery

ie esscntial, and delivery is not complcete without acceptance’, and,

of course, there can be no delivery to and acceptance by a dead
man' (p. 36). However, he continued (pp. 36-37):



ok % g digtinction exists between the act of a per-
don by which 2 :xan is relicved of corporal puaish-
ment for guilt and the act sor ronission of a fine
wiiich 6perates on his cotate only. The technical

reason which may (I do not say will) prevent a h

pavdon freom eperating in fiover of a dead man,

doc¢a not apply to the remission of o {ine, for

that raay be accepted by tho heirs to the cstate

whoese intercsats are affected by it. The distine-

tion between pardon of corporal punishment and

remiseion of a pecuniary fine ic recopnized by

the act of February 20, 1863, chap. 46, which

givea the President the {full discrctionary power

to remit the one without disturbing the other,®

In my opinion you have the 'powcr to

remit the fine imposed on the late John Caldwell,

notwithstanding his death, by an instrumant

reciting the circumstances of the case. N

The deed concept of a pardon as expressed by Chief Justice
Mavrehall was approved in Durdick v, United States, 2306 U.S. 79,
and on tint basis it was held that the Dresident “Ycannot force a par-
don upon a man, ' However, in __3_3'i;»;"..1c v, Derovich, 274 U.8. 450,
the Supremao Court held that the reasoning of the Burdick case was
not to be extended 0 the comsmutation of 'a death sentence to life
imprisonment. Without overruling Durdick, the Court did say
{p..486) that "A pardon in our days is nct a private act of grace
from an individual happening to posscss power." Ilowever, it would
scern that as the law now stands a pavdoa, except in the situation
involved in Pcrovich, must be considered as in the nature of a deed
g0 that to be cifcctive it has to be accepted., Moreover, the law
is well~gettled that in the absence of statute a deed to a deceascd
party is ineiicctual to pass title to real property. Davenport v, »
Lamb, 13 Wall, 416; N.te, 148 A L., 252, '

*See, 18 U.S,C. 3570, providinz that when an individual is sentenced
to two kinds of punishment 'the onc Pecuniary and the other corporal,
the President's remispion in whole or in part of cither kind shall nct
impair the legal validi*y of the other kind or of any portion of ecither
kind, not remitted,

*%#Thiz opinion has never been subsequently cited.



The Pardon Attorncey advisces wo that with the exeeplion of
! 1 ™ 2N ., - “yy 1w S ge mm e sy vm
the finc case above {11 Cps. L. G, 35}, ne has found no vocord of

D - . 3 <3 L.—,.-.s-— i (URURE N TN LRy Y, -
the President issulng a posthwmneur savdaa. Me {urther oiaten tha

¢
it hag always boena the view ol ic ¢/lice that it would nat Lo practical
to issuc pardens to deceasced persons i hourh porsonally he "weuld
not cbjcct in hardship cases nuch as cancs of widows of Govaeriunent
Rl <+

caaployees who ave dcprived of aulz_‘.\:iticu to follow {lie precedint

cutabliched 10 the Caldwell case /11 Cas, ALG. 35, supra a/ o u

where an estate is invelved rather than a person. I would cowisel
azainst, however, the practice of recommending pardons for

[ 3 2N
deeceased persong for the mere purncse of clearing the name, ctc.
There is no doubt that many widows and survivors would want that
done, ' 2

Unless the deed theory of 2 pavrdson is to be rejected, which
I do not belicve iz warranted under e:;istin'ﬁ; decisiong, it s my
opinion that the President docs not nocsess the power to ignue a
posthumous pardon; he does bave the powaer, as established by the
opinion of Attorncy General

;)

tes, to remit a fine posihumously,
Unless theéxre is vecasion to do 6o, I fcel that we should leave open
-

the quection whether Attorney General Duteg! reasoning az to |
remicaion of a finc may be c:dended to affording reliel, by wey of

a posthuracus pawvdon, with rerpect to a Government annuity, as
suzgested by the FPardon Attorney, .

/z/ . Lee Rankin
J. Lee Jankin
Assistant Attorney Genoral
Cliice of Legal Counsel
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THE WHITE HOUSE

WASHINGTOMN

May 22, 1976

ADMINISTRATIVELY CONFIDENTIAL

MEMORANDUM FOR: PHILIP BUCHEN

t &
FROM: JAMES E, CONNOR
SUBJECT: Posthumous Pardons

The President reviewed your memorandum of May 18 on the
above subject and has approved your recommendation that
he decline to have the Department of Justice consider
further the request for pardon made by Otto Kerner prior
to his death.

- Please follow-up with the appropriate action.

cc: Dick Cheney
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THE WHITE HOUSE

WASHINGTON o
wefof

May 18, 1976

MEMORANDUM FOR: THE PRESIDENT

FROM  PHILIP BUCHEm
SUBJECT: Posthumous Pardons
BACKGROUND

At the time of the terminal illness of Otto Kerner
of Illinois, he, his family and friends sought to

make it possible for you to consider granting him

a pardon from the Federal tax fraud crime of which
he had earlier been convicted.

Under current rules governing petitions for pardons,
it is provided that no petition for pardon in

cases involving violation of income tax laws should
be filed until the expiration of five years from
the release of the petitioner from imprisonment.
Under the circumstances of the Kerner case, the
petitioner sought from the Deputy Attorney General
a waiver of this waiting period based on the
medical evidence that the petitioner would not
survive the five year period and would probably

die within a matter of months. This waiver was
granted and the Department of Justice started to
process the petition for a pardon, without regard
to the waiting period, so as to determine whether
or not the petition on its merit warranted favor-
able action by you. This process was just barely
begun when Otto Kerner died.

Now, the surviving family of Otto Kerner and his
friends are urging that the Department of Justice
proceed to treat the initially filed request for

a pardon as one which could lead to a posthumous
pardon by you. Under these circumstances, I asked
the Department of Justice to advise me on whether
a posthumous pardon could be validly granted by
you.

A

St




The Department of Justice files show that the same
issue was raised in 1956 by the then Attorney General.
The opinion at that time by the Office of Legal
Counsel was that the President does not possess the
power to isswie a posthumous pardon. (A copy of this
opinion is attached at Tab A.)

I am further advised by the Department of Justice that
there has been no instance either before of after this
opinion which indicates that the President of the U. S.
has issued a posthumous pardon, except for one instance
where the pardon was issued to a grantee under the
mistaken impression that he was still alive when in
fact he had died just before the date of the pardon.

DISCUSSION

If you were to take the innovative step of issuing a
pardon for a deceased person merely for its symbolic
effect, I do not see that anyone would have standing
to challenge this action on your part. However, such
a step on your part would undoubtedly provoke consider-
able public discussion and would undoubtedly lead to
other requests from families of persons formerly
convicted of Federal crimes who have since died. This
possibility would make it almost mandatory that some
criteria be developed for judging when to grant and
when to decline requests for pardons in favor of
deceased persons, and the Department of Justice would
have to be instructed to set up a machinery for
handling such requests.

RECOMMENDATION

I recommend that you decline to have the Department of
Justice consider further the request for pardon made
by Otto Kerner prior to his death.

Concurring in this recommendation are: Messrs. Cannon,
Friedersdorf, Marsh, Seidman and Hartmann.

Opposing are: -——-

Messrs. Lynn and Austin had no comments.

APPROVE RECOMMENDATION

DISAPPROVE RECOMMENDATION

Attachments
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MEMORANDUM FOR THE ATTCRNIEY GENERAL

Re: The Preoesident's power to
- isgue a posthumous pardon

This ic in response to your reguest for our advice on the
above gucstion, The Constitution, Avticle II, Section 2, vesta
in the President "Power to grant Reprieves and Pardong {for
Offenses againgt the United States. ! The authoritics dealing with
the question whether this power extends to the issuance of poat-
humous parcons are {ecw and not of recent date, -

At ite December 1871 texrm, the Court of Claling held in
Mcldrim v, United States, 7 Ct. Cl. 5%5, that where an ingividual
puilty of pgiving aid or comfort to the rebellion of the Southiern
States died without pardon and befoxce the President's General
Amnesty Proclamation of December 25, 1868 (16 Stat. 711, the
proclamation did not obliterate the olicnse, and his administratrix
therefore could not maintain an action for the procceds of his
captured property in the Treasury. It further appeared that the
President had issued a specizl parcon but the inteatate died sh‘ortly
after its issuance and never accepted it, In a subzequent case,
Sicrra v, United States, 9 Ct. Cl. 224 (Dec. T., 1873), the court
held on the authority of its decicion in tue Mcldrim case that the
Amncaty Proclamation of 1868 was "“inoperative as to one viio had
died before its issue." Sce ulso Scott's Case, 8 Ct., Cl. 457
(Dec. T., 1373).

A%t an carlier date, in 1864, the President had before him

“the question whether he could remit a fine after the death of a rnan
e

convicted of aiding and rescuing a deserter, the court having im-
poscd a sentence of a 5500 fine., Attorney General Bates advised
tho Pregident that he had this power. 11 Ops. A.G. 35. He said
that it snight be doubtful on technilcal principies whether the
President could grant a deed of pardon to a man after his death,
since as Chicf Justice Marghall says, in United States vs. Viilson,
(7 Pot., 161,) 'a pardon iz a deed, to the validity of which delivery

RL cssential, and delivery is not complcte without acceptance', and,

of course, there can be no delivery to and acceptance by a dead
man'" {p. 36). However, he continued (pp. 36-37):



between the act of a per-
don by which & :nan is relieved of corporal punishe-
the act sor ramission of a fine
hig esiate enly. The technical
reason wihich may (I do not say will) prevent a °
pardon frem operating in faver of a dead man,
do¢s not apply to the reraission of a {ine, for
that yaay be accepted by tho hicicrs to the cstate
whose interests are affected by it., The distinc=~
tion between pardon of corporal punishment and
remiseion of a pecuniary fine ie recornized by
the act of February 20, 1863, chap. 46, which
giveo the President the {ull discrctionary power
to remit the one without disturbing the other,®

w
wiiich opecrates on

In my opinion you have the 'powcr to ’
remit the {ine iniposced oa the late John Caldwell,
notwvrithstanding his dcath, by an instrumeaent
reciting the circumstances of the case, ™™

The deed concept of a pardon as expressed by Chief Justice
Mavehall war approved in Durdick v. United States, 236 U.S. 79,
and on tiat basis it was held that the Dreaident Ycannot force a par-
don upon a man.' However, in Bildle v. Merovich, 274 U.S, 450,

—

—

the Supreme Court held that the reasoning oi the Burdick case was
not t¢ be extended to the commutation cf a death sentence to life
imprisonment, Without overruling Durdick, the Court did say
{p..486) that "A pardon in oux days is nct a private act of grace
from an individual happening to posseszs power. " Ilrwever, it would
sc¢ern that as the law now standa a pardoun, oxcept in the gituation
‘involved in Perovich, must be considered as in the nature of a deed
so that to be cifective it has to be accepnted. Morcover, the law

is well-gettled that in the absence of statute a deed to a deceasced
party ig inciicctual to pass title to real property. Davenport v. '
Lamb, 13 Wall, 416; N.te, 148 A L. R, 252, ‘

¥See, 18 U.S.C. 3570, providing that when an individual is sentenced
to two kinds of punishment “the onc Pecuniary and the other corporal,
the President's remission in whole or in part of cither kind shall not
impair the legal validity of the other kind or of any portion of either
kind, not ramitted. ™

*%¥This opinion has never been subsequently cited.
' 4



The Pardon Attorney advioces ws that with the exeepnlion ol
the finc case above {11 Cps. .G, 335), az hos {ound no vocoend of
the President issuing a posthanoua nardsa, Me further slaten that
it hau 2ivways been the view of Hic oJice that it weuld nat Lo pravtical
to insuc pardoens te deceasced persens wMbough porsonally he "would

on
not ¢bjcet in hardship cases nuch ae cancs of widows of Govacuincent
cmployees who ave deprived of annuitico to {ollow the precedint
cutablichoed in the Caldwell casce /11 C=e. AJG, 35, = Py PR

where an estate is invelved rather Gian a person. 1 would cowsel

agzainst, however, the practice of recoramending pardons for
deccased persouns for the maexe purseae of cleariay the name, cte.
There is no doubt 1hat many widows and survivors Wwould waut tahat
done, ' : a7

Unless the deed theory of @ pavdson is to be reojected, vhich

I do not belicve iz warranted \mdcr ciisting declsions, it is my

opinion that the President docs not possess the poxor o igsue a

pasthumous pardon; he does bave the pswer, as established by the

oninicn of Attorncy General Dates, to remit a fine pnr:i!u.mfm 1y,

y 1 £cr;l that wo should leave opcen
g! reasoning an to

Unless théxre is vccagion to do 6o
tho question whcther Attorney General Dute
remission of a fine maay be c.ucndcd to affoxaing reliel, by way of
a posthuracus pavdon, with rcepect to a Govermment annuity, as
suggested by the FPardon Attorney. .

/s/ J. L.ece Rankin
J. Lec [ankin
Assictant Attorney Genoral
Cftiice of Legal Counsel



THE WHITE HOUSE
WASHINGTON

Bob Linder -

The attached is presently being

staffed. I thought you would be
interested.

Trudy Fry
5/19/76
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MEMORANDUM
OF CALL ~

To:

D YOU WERE CALLED 'BYMWERE VlleED BY—

OF (Organization)

[ PLEASE cALL ——> ERONE HO-

] wiLL caLL Acan [ 18 WAITING TO SEE YOU
[[J ReTURNED YOUR cALL {T] WISHES AN APPOINTMENT

MESSAGE
W

RECEIVED BY DATE~ /;\ / \;S@

STANDARD FORM 63 aro: mo—ow—l I-1 352-359 63-108
REVISED AUGUST 1967
GSA FPMR (41 CFR) 101-11.6




MEMORANDUM
OF CALL —
[0 you WERE CALLER BY—  [] YOU WERE VISITED BY—

OF (Organization)

[] PLEASE cALL ———3 RHOHE NO.

[J wiLL cALL AGAIN ] 18 waiTing TO SEE YOU
[] RETURNED YOUR CALL [] WISHES AN APFOINTMENT
MESSAGE

TM"‘ M‘ ”la/y

o~

%W

RECEIVED BY DAT! / TIME ﬁ!
STANDARD FORM 63 6P : 1909—c4s—16£60341-1 332-589 63-108

REVISED AUGUST 196
GSA FPMR (41 CFR) lOl—ll L



MEMORANDUM

OF CALL e
J0: ~ ==

[J YOuU WERE CALLED BY—  [] YOU WERE VISITED BY—

[ PLEASE CALL =3 RHOES(I0-

[J wiLL cALL AGAIN [ 1s waming TO SEE You

[J RETURNED YOUR CALL [[] WISHES AN APPOINTMENT

MESSAGE

YL W?wyug'

o Pagalew
N2z
WA NE

RECEIVED BY ? //i

/J'"

STANDARD FORM 63 3 1060—o48—16—80842-1 w’
REVISED AUGUST 1967 are
GSA FPMR (41 CFR) 101-11.6

ss-m’



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON L.OG NO.:
Date: May 19, 1976 Time:

FOR ACTION: cc (for information):

Jim Cannon Jack Marsh

Max Friedersdorf Brent Scowcroft Bob Hartmann

Jim Lynn Bill Seidman Tim Austin

FROM THE STAFT' SECRETARY

DUE: Date: Friday, May 21 Time: Noon

SUBJECT: - f//7~ /o5 Far

Philip Buchen memo dated 5/18/76 re
Posthumous Pardons

ACTION REQUESTED:
- _ For Necessary Action X __ For Your Recommendations

. Prepare Agenda and Brief — Draft Reply

Draft Remarks

X _*For Your Comments

REMARKS: ..

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipal

Jim Connor
delay in subinitting the required material, ple :

For th i
telephone the Staif Secretary immediately. e President



NATIONAL SECURITY COUNCIL

19 May 1976

The NSC feels that this does not come under their
purview. I am therefore returning to you for

further appropriate handling.

Loretta Braxton
X3723 or 3724



THE WHITE HOUSE .
ACTION MEMORANDUM WASHINGTON ) L,OG NO.:

Date: May 19, 1976 Time:

cc (for iniormatio;n) :

FOR ACTION:

Jim Cannon Jack Marsh
Max Friedersdorf Brent Scowc;oft Bob Hartmann
Bill Seidman Tim Austin

Jim Lynn

FROM THE STAFF SECRETARY

DUE: Date: Friday, May 21 Tire: Noon

SUBJECT:

Philip Buchen memo dated 5/18/76 re
Posthumous Pardons

ACTION REQUESTED:

w— For Necessary Action

Draft Rerply

- Prepare Agenda cnd Briel

X _*For Your Cormments — . Draft Remarks

REMARKS:

-
PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipat Jim Connor

X For Your Recommendations

delcy in submitting the reguired muaterial, ple
v o qute P For the President

-telephione the Staff Secretary immediately.



THE WHITE HOUSE

WASHINGTON

May 18, 1976

MEMORANDUM FOR: THE PRESIDENT
FROM: PHILIP BUCHEm
SUBJECT: Posthumous Pardons
BACKGROUND

At the time of the terminal illness of Otto Kerner
of Illinois, he, his family and friends sought to
make it possible for you to consider granting him
a pardon from the Federal tax fraud crime of which
he had earlier been convicted. '

Under current rules governing petitions for pardons,
it is provided that no petition for pardon in

cases involving violation of income tax laws should
be filed until the expiration of five years from
the release of the petitioner from imprisonment.
Under the circumstances of the Kerner case, the
petitioner sought from the Deputy Attorney General
a waiver of this waiting period based on the
medical evidence that the petitioner would not
survive the five year period and would probably

die within a matter of months. This waiver was
granted and the Department of Justice started to
process the petition for a pardon, without regard
to the waiting period, so as to determine whether
or not the petition on its merit warranted favor-
able action by you. This process was just barely
begun when Otto Kerner died.

Now, the surviving family of Otto Kerner and his
friends are urging that the Department of Justice
proceed to treat the initially filed request for

a pardon as one which could lead to a posthumous
pardon by you. Under these circumstances, I asked
“the Department of Justice to advise me on whether
a posthumous pardon could be validly granted by
you.



The Department of Justice files show that the same
issue was raised in 1956 by the then Attorney General.
The opinion at that time by the Office of Legal
Counsel was that the President does not possess the
power to issue a posthumous pardon. (A copy of this
opinion is attached at Tab A.)

I am further advised by the Department of Justice that
there has been no instance either before of after this
opinion which indicates that the President of the U. S.
has issued a posthumous pardon, except for one instance
where the pardon was issued to a grantee under the
mistaken impression that he was still alive when in
fact he had died just before the date of the pardon.

DISCUSSION

If you were to take the innovative step of issuing a
pardon for a deceased person merely for its symbolic
effect, I do not see that anyone would have standing
to challenge this action on your part. However, such
a step on your part would undoubtedly provoke consider-
able public discussion and would undoubtedly lead to
other requests from families of persons formerly
cdnvicted of.Federal crimes who have since died. This
possibility would make it almost mandatory that some
criteria be developed for judging when to grant and
when to decline requests for pardons in favor of
deceased persons, and the Department of Justice would
have to be instructed to set up a machinery for
handling such requests.

RECOMMENDATION

I recommend that you decline to have the Department of
Justice consider further the request for pardon made
by Otto Kerner prior to his death.

Concurring in this recommendation are:

Opposing are:

APPROVE RECOMMENDATION

DISAPPROVE RECOMMENDATION

Attachments



MEMORANDUM FOR THE AT TL’{'\MY GENERAL

Re: The President's power to
- issuc a posthuraous pardon

2

This is in response to your reguest for our advice on the
above gucstion., The Constitution, Axticle II, Section 2, vesta
in the President "Power to grant Reprieves and Pardons for
Offensces againot the United States ! The authoritics dealing with
the question whether this power extencs to the issuance of post-
hwumous parcdons are f{ew and not of recent date.

i

At its Dcccm‘) r 187} texrm, the Court of Claimsg held in

Meldrim v. United ftates, 7 Ct. Cl. 5%5, that where an individual
guilty of giving aid or comfoxt to the rebellion of the Southern
States dicd without p arocm and beforc the President's General

Amnesty Proclamation of December 25, 868 (15 Stat, 711), the
proclamation did not obliterate the clicnse, and his administratrix
therefore could not maaintain an action for the procceds of his

captured property in the Treasury. It further appeared that the
President had issued a special parcon but the intestate died ohortly
after its iscuance and never accepted it. In a subsequent cane,
Sierra v, United States, 9 Ct. Cl. 224 {(Dec., T., 1873), the court
held on the authority of its decigion in tiie Mcldrim case that the
Amnecaty Proclamaiation of 1868 was "inoperative as to one viio had
died before its lssuc. ' Sce also Scoti's Case, 8 Ct. Cl. 457
{Dec. T., 1373).

t an carlier date, in 1364, the President had before him
the question whether ke could remit a fine after the death of a man
convicted of aiding and rcscuing a deserter, the court having im-
posed a sentcnce of & 5500 {inec. Attorncy General Bates advised
the President that he had this power. 11 Cps. A.G. 35. He sgald
that "it might be doubt{ul on tcchnical principles whether the
President could grant a deed of pardon to a man after his death,
since-as Chicf Justice Marshall says, in United States vs. Vilson,
(7 Pot,, 161,) 'a pardon is a deed, to the validity of which delivery

is essential, and delivery is not complete without acceptance', and,

of course, there can be no delivery to and acceptance by a dead
man'" (p. 36), However, he continued (pp. 36-37):



K deox g digtinction exists between the act of a par-
don by which o :ian is reliceved of corporal puainh-
¢z sor raminaion of a fine

v. The technical
reason which miay (I do not say will) prevent a h
paxiden {frem operativg in favor of a dead man, -
do¢a not apply to the rewaigsion of a fino, for
that yaay be accepted by the ficirs to the cestate
vhose interceats are affected by it, The diatinc-
tion between pardon of corporal punishment and
romineion of a pccuniary‘iinc ie recopnized by
the act of Fchruary 20, 1863, chap. 46, which
giveo the President the full discrctionary power
to remit the onc without dinturbing the other,*

-
K

In iy opinion you have the 'powcr to
remit the iine imposcd oa the late Joha Caldwell,
notwitnstanding his death, by an instrumeaent
reciting the circumstances of the cage, ™™
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wiiich opcrates on hi

The deed concept of a pardon as exprescsed by Chief Justice
Marehall was approved in Durdick v. United States, 236 U.S. 79,
and on tint besis it was held that the DPresident Ycannot force a par-
don upon a man.' However, in Biidle v. Perovich, 274 U. S, 450,
the Supremae Court held that the reazoning of the Burdick case was
not t& be extcnded to the commutation of a death sentence to life
imprisonment, Without overruling Surdick, the Court did say
(p..486) that "A pardon in our days is nct a private act of grace
from an individual happening to possess power." ilowever, it would
scern that as the law now stands a pardon, except in the sifuation
“involved in Xcrovich, must be considered as in the nature of a deed
50 that to be cifective it has to be accepted, Morcover, the law
is well-gettled that in the absence of statute o deed to a deceasced
party is inciicctual to pass title to real property. Davenport v,
Lamb, 13 Wall., 416; N.te, 148 A.L.2, 252, :

*See, 18 U.S,C. 3570, providing that when an individual is sentenced
to two kinds of punishment '"the onc Pecuniary and the other corporal,
the ¥resident's remission in whole or in part of cither kind shall not
impair the legal validity of the other kind or of any portion of cither
kind, not romitted.”

*%This opinion has never been subsequently cited.
L4
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The Pardon Attorncey advines

wg that with the execejdion of
the finc case above {31 Cps. A G, 33), =t hos {ound 0o yocord of

"1

the Prog 1"* Wt ipsuing a posthancur pardaa. He further oiates that
it hay alvways boon the view of Tic olice (hat it would nat Lae practical
to insue r.».“‘:-:f.-n:: ¢ daccagced persens Lhoursh personally he Twould

»

on
not cbjcct in hardship cages nuch as cans
cmployecs who av

cutabliched in the

s of viidows of Cov‘.:'.‘.mcr.u

rived of annuitics to {ollow the p; ccedant
2awell case /11 Cpe. AJG. 35, supra YERE"

where an cstate is inveived rather than a oy

o
f".-
S~

son. I would couaisel
azainst, however, the practice of recosramending pardons iforx
deceased persons fox the mere purnose of clearing the name, cte.

There is no doubt that many wic 5

done. "

-

ows and survivors would want that
"

P

Unless the deed theory of a pavdzsn is to be vejacted, which
I do not belicve iz warranted under exdsting declrions, it is my

opinion that the President does not possess the power to igowe a

panthumouﬂ pardon; he does have the powaer, as eéstablished by the
t ¢

oninien of Attorncey General Dates, to remit a fine posthuimmonnly,

Unless thexe is ovccasion to do 60, I icel that wo should leave open
the quection whcther Attorney Gencral Dutes! rcasoning az to

remlssion of a fine may be c:iended o afiording “ehc., b" oy of
a posthumcus pavdon, with rcrpect to a Govermment ann -, as
suggested by the Pardon Attorney. .
L J
/s/ J. Lee Rankia )

J. Lec Rlankin
Assistant Attorney Geneoral
Cliice of Legal Counsol

e



THE WHITE HOUSE

WASHINGTON

May 20, 1976

MEMORANDUM FOR: JIM CONNOR
FROM: MAX FRIEDERSDORF /¥, é :
SUBJECT: Phil Buchen memo dated 5/18/76 re

Posthumous Pardons

The Office of Legislative Affairs concurs with subject memnm.



THE WHITE HOUSE

- ACTION MEMORANDUM C AW ASHINGTON LOG NO.:

Date: May 19, 1976 Time:

cc (for information):

FOR ACTION:

Jim Cannon Jack Marsh
Max Friedersdorf Brent Scowcroft Bob Hartmann
Jim Lynn Bill Seidman Tim Austin

FROM THE STAFF SECRETARY

DUE: Date: Friday, May 21 Time: Noon

SUBJECT:

Philip Buchen memo dated 5/18/76 re
Posthumous Pardons

ACTION REQUESTED:

For Necessary Action X __ For Your Recommendations

Draft Reply

—— Prepare Agenda and Brief

—X_*For Your Comsments ——— . Dratft Remarks

REMARKS:

R A

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipal Jim Connor

delay in submitting the required material, ple
’ For i
telephone the Staff Secretary immediately. the President _



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:
Date: May 19, 1976 Time:
FOR ACTION: cc (for information):
Jim Cannon Jack Marsh
ax Friedersdorf Brent Scowcroft Bob Hartmann
Jim Lynn Bill Seidman Tim Austin

FROM THE STAFF SECRETARY

DUE: Date: Friday, May 21 Time: Noon

SUBJECT:

Philip Buchen memo dated 5/18/76 re
Posthumous Pardons

ACTION REQUESTED:
—— For Necessary Action X For Your Recommendations

Prepare Agenda and Brief Draft Reply

X _ For Your Comments ____ Draft Remarks

REMARKS:

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipat
delay in submitting the reguired material, ple
telephone the Staff Secretary immediately.

Jim Connor
For the President





