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THE Wi-ll T E H 0 US F~ 

W A ~~ ti I t~ G T 0 N 

May3, 1976 

ADMINISTHATIV ELY CONFIDENTIAL 

MEMOH.ANDUM FOR: ED\VAHD SCHMULTS 

THROUGH: PHIL BUCHEN 

FP-..OM: 

SUBJECT: Guidelines and Procedures 
for Presidcnti<ll Review of 
____ c_J_A_B D c: c i ~3 ions ___ _ 

The President reviewed your Jnernorandunl of Aprill5 and 
approved the following: 

ltc1Y1 3 - Snbstantivt: O:)tions as to the S~e of Presidential Rc,-ic\v 

Option C - Do not limit authority by a definition of foreign 
policy, but declare intention to cxercis e r eviev; 
power only on n1a iter s which arc deeme¢1 to be 
of truly Presidential concern; and direct 
executive agencies to present to the CAB on the 

record any views which they may have on regulatory 
policy. 

Item 4 - :r:_~oc_edu~c:l OEJjons as to Contacts \~:ith \\T.J1.it~ House Staff 
and Inatters to be Presented to CJ\B 

Option E- 1'viinin1ize White House procedures: Bar contact by 
private parties with the 'White House staff; require 
that Executive agencies state their e.conornic and 
regulatory views in the Doard 1 s proceeding and give 

the Board notice of any intention to rnake additional 
reconnnenclations to the President on defense or 
foreign policy grounds; views of private pariic~s 
would be conveyed to the President through the 
depa rtn1ents; in each category cxc cptions woul cl be 
pl'rn,itted as rl'qtlired by foreign policy or defense 
llCL'dS, 

• 
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Hem 5 - Other Section 801 Matters 
---·------~---------~--'-· 

Approved. 

Option H- E2_tu!Jlis}1_]?_T0<;5:clur_c:_s_~? makejudicial rev·i.~~v 1)0ssible 
in a 1 in1itcd class of cases 

Approved 

Option I- Issue an Executive Order en1bo~.1:ing rcforrn.s 

No decision was made on this item - The follov;i.ng 
notation was made in connection with the "pro" and ''con" of 
this n1atter ''? 11 

Please follow-up with appropriate action. 

cc: Dick Cheney 

.. 

• 

-----



April 30, 1976 

MR PRESIDENT: 

Ouldeliaee &Dd Procedure• for 
Prealdential Review o4 CAB Decieione 

Some exteneive commeata were received aa a reaulte of our 
at&fflns of the attached memo ral'ldum. 

BreDt Scoweroft aaree1 that the Preaic:tentlal review of CAB declalona 
ahoulc:t be revised and concur• in the col'laenaua whleh baa developed 
in aupport of Option C. Hia further commeuta are at TAB A. 

At Bill Seidman' a aus&eetton CIEP prepared aome detailed comments 
concernlna their feelina• on thia aubjeet. (TAB B.) 

Bill Seidman'• recommendation• are included with other eenior 
ataff member a ' vote a on the variou.a ieauea. Hie ac:tdltional comment• 
are at TAB C. 

Item 3 • Substantive Optiona aa ~the Scfte of Prealdential Review 

Option C • Do aot limit your authority by a definition of forellta 
policy, but declare your intention to exerciae your review 
power only on mattera which you deem to be of truly 
Prealdentlal concern: and direct executive aaenciea to 
preaent to the CAB on the record any viewa which they 
may have on reaulatory policy. 

Favored by Meaara. Marah, Lynn, Seidman, Cannon 
and Seoweroft. 

Item 4 • Procedural Options aa to Contacta with White Houae Staff and 
Mattera to be P~W~ented to CAB 

Option E • M.nlmize White Houae procedure. Favored by Jack Marah 

Option F • Make no cbanae -Favored by BUl Seidman 

Item 5 • Other Section 801 Mattera 

• 



Option 0 • Authorize Releaee of the Board•• recommended declelon: 

Approved by Mea ere. Mareh and Seidman 

Option H • EetabUeh procedure• to make judlela1 review poeeible 
ln a limited clae • of cae ee 

Approved by Jack Mareh and Bill Seidman 

Option l • Ieeu~ an !!•cutlve Order embodtly reform• 

Approved by Jack Mareh with chanae .. See TAB D 

Disapproved by Bill Seidman 

Since the attached memorandum waa prepared by Ed Schmulte 
the CAB • ent a memorandum which Ed Schmulte think• should be 
made a part ol the packace. See TAB E. 

Jim Connor 

• 
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./>,.prill5, 1976 

MJ!:.MORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: Guidelines and Procedures for 
Presidential Revie\V of CAB Decisions 

The Presidential power to approve or disapprove CAB decisions in 
international cas cs is coxn.i.ng under increasing criticism, and 
proposals have been 1nade that Congress pass legislation to lilnit 
t_he substantive grounds o£ review and assure procedural fairness •. :/ 
To address the concerns that have been raised, this n1e1noranchnn 
proposes options to inlprove the Presidential review process by 
revising the substantive grounds of re\ciew and imposing certain 
procedural requirements. 

1. Background 

(a) The Presidential Authority to Review CAB Decisions 

The President has two kinds of review authority over 
CAB decisions under Section 801 of the Federal Aviation Act: 

Uncle r 801 (a) Board actions affecting the 
certificate of an air carrier -- i.e., route 
awards and mergers -- affecth1g overseas 

>!'/ On April 6, the Aviation Subcotr.Inittee of the Senate Conunerce 
Committee began hearings on the Administration's proposed 
Aviation Act (S. 2551 ). The Suhcoxn.mittee may broaden the 
hearings to include regulatory reform ncatters not included 
inS. 2551 and a review,of the President's approval authority 
over CAB decisions • 

• 
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or foreign air transport;-ction <::.re subject to 
the approval of the Prcsi.dent. :J 

Under 80l(b), if the CAJ3 exercises its power 
to disapprove an ini:ern;::ttional fare schedule, 
the President m.ay disapprove that order not 
later than 10 days follo\ving subm.if; sion to 
the Pres ide nt. ':":'I 

(b) Rationale for the Authority: LegJ.,?lative History 

The Congressional purpose in giving the power of approval 
to the President in international and overseas cases was in recognition 
of the President's unique constitutional responsibilities for foreign 
policy and national defense. It was felt that there were both foreign 
policy and defense aspects to the choice of routes and carders, and 

>:'I "The issuance, denial, transfer, amendment, cancellation, 
suspension, or revocation of, and the tern1.s, conditions, and 
limitations contained in, any certificate authorizing an air 
carrier to engage in ov~rseas or foreign air transportation, 
or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air 
carrier under section 1372 of this title, shall be subject to 
the approval of the President. Copies of all applications in 
respect of such certificates and permits shall be transrnitted 
to the President by the Board before hearing thereon, and all 
decisions thereon by the Board shall be submitted to the 
President before publication thereof. 11 49 U.S. C. 1461 (a) 

,;,,;,1 "Any order of the Board pursuant to section 1482(j) of this title 
suspending, rejecting, or canceling a rate, fare, or charge for 
foreign air transportation, and any order rescinding the effective­
ness of any such order, shall be subtnitted to the President before 
publication thereof. The President m.ay disapprove any such 
order when he finds that disapproval is required for reasons of 
the national defense or the foreign policy of the United States not 
later than ten days following subn1.ission by the Board of any 
such order to the President." 49 U.S. C. l46l(b) 

• 



-3-

the setting of rates. The floor debat(~f; n1ade spcc.ific reference to 
the irnportancc that foreign nations attached to ai:rJine nEt.t:tcrs. 
Defense was e:mphasi.zed in conn.cction with the selection of flight 
paths and access by forcdgn carriers to areas near U, S. defe:nsc 
installations, and in the selection of airport sites, The argunlt~nt 
was made that such derisions \Vere executive in character and 
should be left to the President. 

As a legal matter, therefore, the review authority under 
both 801 (a) and (b) was intended to preserve the prerogatives of 
the President in matters of defense and foreign policy, and should 
be exercised only for those purposes •. :/ These crii:eria are very 
broad, but they do suggest that Presidential review should not, for 
the most part, be concerned with errors of fact or law, or with 
econ01nic questions, that do not arise fron1 s01ne defense or foreign 
policy concern of the President. At the same ti.tne, it is clear that 
matters of international econ01nic policy frequently will be inextri­
cably interwoven with foreign policy considerations. Thus, it will 
_be often difficult (and sometimes not desirable) to separate 11economic 
questions 11 fr01n 11foreign policy 11 concerns. 

(c) Problems Raised 

Over the years, aviation con1.nwntators have raised a 
number of proble1ns with respect to the White House review 
process: 

(1) Substance. There are no guidelines as to the kinds 
of substantive is sues appropriate for consideration by the President. 
Continuing disagreement arises within the Executive Branch and the 
White House staff over what issues are relevant. Political and 
economic factors are often invoked by interested parties, and there 
have been allegations that the President 1 s power has been abused. 
The An1erican Bar Association, despite a study conclusion that the 

>!'/ Technically, only 801 (b) refers specifically to defense and 
foreign policy, but the legislative history indicates that this 
later amendrnent w·as expressive of the purpose behind 801 (a) 
as well. 

• 
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power has not been abused, is on record in favor of a partial witl1-
clrawal of this Presidential power,!) and Senator Magnuson is said 
to be planning legislation that vvou1c1 bar the President from deciding 
which airline should receive an award, 

(2) Proce_cl_ure_:;. Tbere are no procedural restrictions 
governing access by interested parties to rncrnbers of the White 
House staff. 1\1any interested parties seek to argue their cases 
inE parte contacts with the staff, while others scrupulously avoid 
any cotYllTmnication with us. This situation is perceived by som.e to 
be both unfair and conducive to appearances of irnpropriety. It is 
all the n1.ore so, the critics assert, in light of the open hearing on 
the record before the CAB. A sim.ilar problem is said to exist in 
the departrnents and agencies. 

(3) Rele~se _of CAB Decision. The CAB is barred by 
statute from publishing its recommended decisioa until after 
submission to the President, and in practice this has been inter­
preted to mean that the CAB should not publish its decisions until 
the President acts. However, in fact during the White House staff 
review, some parties obtain copies of the opinion surreptitiously, 
while others are unable to address their arguments to the specifics 
of the Board 1 s decision. A court case is pending which seeks 
release of the recom.mended decision .of the Board. 

(4) Judie ial Review. The courts presently will not review 
Section 801 orders because until the President approves thetn they 
are not sufficiently 11 final'' and after the President acts on thern, they 
constitute 11 political action 11

• In deciding Section 801 cases, however, 

':'I The Decernber 31, 1975, Report of the CAB Advisory Committee 
on Procedural Reforrn, with some vigorous dissents, end or sed 
the ABA 1 s sornewhat am.biguous proposal to withdraw the 801 
authority 11 in a rnanner which vvill preserve the President 1 s 
constitutional rights and obligations in the fieldsof national 
defense and foreign relations while rem.oving dotne stic political 
considerations frorn the decision-rnaking process and assuring 
availability of judicial review. 11 (p. 24) 

• 
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the Board engages in cornplex adjudication of regulatory issues that 
in all other cases are subject to judicial review. Lacking judicial 
review, parties -- and departrn.ents and agenc ic s -- have alleged 
legal and factual errors of a ldnd that vvould norrnally be decided 
by courts as grounds for Presidential disapproval. It is possible 
that a disclaimer of Presidential interest accom.panying approval of 
a Board decision would encourage the courts to review legal errors 
by the Board. :/ 

2. The Basic Dilemma 

These problents arise because the statute superim.poses executive 
approval on an adjudicative type administrative proceeding. This is 
unique to the CAB. The is sues that corne before the Board include 
questions of the irnpact of route awards on com.peting airlines, 
compatibility of a route award or fare decision with the overall 
route or fare structure, econom.ic viability of the route and the 
ability of the carriers to perform. Resolving these questions fairly 
calls for the full panoply of clue process --hearings with witnesses, 
a formal record, the right to introduce evidence and a more or less 
adversary hearing. The White House is not equipped to duplicate or 
review all of the aspects of such a process. That kind of review is 
the normal function of the courts, not the executive function of 
insuring that the dccis ion is compatible with defense and foreign 
policy objectives of the President. 

The temptation has been irresistible, however, for the interested 
parties and governn1.ent agencies to reargue many of the same 
economic issues decided by the Board. When this is done through 
ex ~rt~ contacts at the White House or in the departments and 
agencies, the procedural safeguards to assure fairness are lacking 
and appearances of impropriety can arise. 

There are no simple solutions to these problems. But it is 
clear that there has been an increasing tendency to argue here matters 
that relate prim.arily to economic and regulatory issues decided by 

You attempted to do this in the recent Allegheny decision. 
Allegheny was not appealed and, thus, there is no court 
decision confin:ning or rejecting this approach . 

• 
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the Board, and \Vhich son1c nlay view z,_s having only a rernote 
connection to defense cH :foreign policy o1Jjective<; as such. Action 
to im.pro\re the Section 80 l rc view process should be viewed by 
many as a significant "good governrnent 11 effort on your part; 
inaction nl.ay result i.n a reduction or loss of your -existing po-vvcr. 

The questions raised are thus both substantive and procedural: 
Substantively, what should be the proper scope of the terms "defense" 
and "foreign policy"? Procedurally, what changes should be made in 
the White House review to address the concerns expressed about the 
perceived "fairness" of the process? The answers to these questionr; 
may be interrelated, since a broad substantive reviev; arguably 
creates a greater need for forr:nal procedures than if substantive 
issues were largely excluded. Vie begin, therefore, with the sub-­
stantive options. 

3. Substantive Options as t~ the Scope of Presidential Review 

Option A: A broad, flexible definition as used in the past 

Under this option, the scope of the Presidential review of 
CAB dec is ions would not be changed. The meaning of 11defense" 1s 
fairly clzar and has not been the subject of controversy. The 
expansive term is "foreign policy", which has been broadly inter­
preted to en1brace a variety of Presidential policies, including 
competition, anti-inflation policies, errors of law, regulatory 
reforrn, and the financial health of the international U.S. flag 
carriers. 

Pro: 

A broad, flexible interpretation enables the President 
to correct n1any overly restrictive, anti-competitive 
attitudes of the CAB in international markets. In 
the context of regulatory reform, it is possible to 
inl.pletnent procornpetitive international policies 
under existing authority without waiting for legislative 
acti.on. It also enables the President to carry out 
directly other Presidential transportation and 
economic policies with significant foreign policy 
overtones. 

• 
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It preservet> rnaxirnurn .fJexibility to reject decisions 
on fon~ign policy ground'.;, and it Jeav·es the present 
opeu--endc;d scope of fo·reign policy undim.ini.shed. 

Critics of the present process assert that it 
involves the President in a review on the 
m.erits of issues better left to the CAB's 
regulatory expertise and deprives parties 
of judicial revie·w of issues with no defense 
or foreign policy significance. 

1v1aintenance o£ the status quo may lead to 
Congressionally imposed restrictions. 

Option B: Issue a definition of d_efense and foreign policy 

· Under this option, after appropriate consultation with the 
governn1ent agencies involved, the tern·1 "foreign policy" would 
be defined for Section 801 purposes to include certain matters 
and exclude others. Thus, an Executive Order could prescribe 
that foreign policy considerations will include, for example, one 
or n:1ore of the following: 

Pro: 

Questions of international aviation policy, 
which can be further defined to include or 
exclude issues of con1petition, transportation 
policy and financial health of the airlines. 

Anti-inflation objectives. 

De-regulation objectives. 

The rationale for Presidential consideration 
of certain issues would be 1nore clearly stated 
than in the past, thus reducing appearances that 
the power is being abused • 

• 
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Providing specific: criteria \vould give the 
parties a basis for presenting their argurnents 
to the President. 

Attempting to define in 2.dvance what are and 
are not foreign policy issues cannot be done 
with precision.':.) The State Departrnent 
points out that attempting to define the 
elements of "foreign policy" would alm.ost 
certainly result in a practical lim.itation of 
its scope. 

In practical effect, there might be no change 
in term.s of what argum.ents the parties would 
n1ake. 

Setting specific grounds for Presidential 
review could s tin.1.ulate the parties to appeal 
to the President with greater frequency and 
create additional pressure for procedural 
formalities. It could also imply the creation 
of substantive rights and lead to judicial review 
of the Presidential action. Justice suggests that 
if the Supreme Court disagreed with the 
Presidential definition of 11foreign policy 11 it 
could lead to judicial review of Presidential 
decisions. 

For example, in the Service to Sa~!:_ case, the State 
Department raised the issue of the desirability of a direct 
circle route to the :tvlic rone s ia market as a foreign policy 
n1.atter, but this is also an issue that the Board rnust con­
sider. The State Departn1ent also argued the prospective 
ilnpact of Japan.ese pressure for additional routes to the 
United States on other airlines, but tbis is again an issue 
that tnust be considered by the Board . 

• 
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If the "foreign policy-' 1 definition_ includes some 
concept such as 1 '·int:,~rnationa) aviatior> policy" 
or "international cconornic policy", i.t will be 
argued th<1-t the President ca.n substitute his 
regulat~ory polic ic f' for those of the GAB in 
international cases. If it is decided to refrain 
frorn what can be alleged to be "regulatory 
intervention", Option C would appear to be 
more effective than a definition of "foreign 

policy. " 

_9ption C: Do not lin•i!__you~· a~_thorit:y_~~ __ clefini_tion of _:f_~re ig_!:_l 
policy, but declare VOlE intention t~-,?__ exer_c:_~-~-Y~~r 

r?view power only on lTlCltters which you deen1 to be 
of truly Presidential concern; and dire_<::_! executive 
agencies to present to tl~e CAB on the record any 
views which they may have on regulatory poli~ 

A more practical approach than defining "foreign policy", 
which could result in a contraction of Presidential power, would 
be to signal your intention to place greater reliance on the CAB 
process to ascertain facts, decide routine economic questions 
and, in general, establish regulatory policies. Presidential 
power would be fully preserved, since the President is the judge 
of what issues are irnportant enough to rise to the level of a 
Presidential foreign policy concern. Less ilnportant matters 
can be dismissed on the ground that they don't rise to that level 
of concern, without saying that the President lacks power to 
consider then1, In son"le cases, where the executive agencies 
are concerned that the facts of record on which the Board based 
its decision are out of date, you can request adequate fact findings 
as a predicate for your defense or foreign policy judgm_ents. 

The Inajor innovation would be to force executive agencies 
to categorize their views as either (a) so exceptional as to warrant 
Presidential consideration under Section 801, or (b) as regulatory 
issues that should be presented to the Board (and on the record, 
except as confidentiality may be required for reasons of national 
security). In the past, there has been no rnandate to n"lake such 

• 
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a choice, which has led to the a:cguing of all agency policies 
through the Sectwn 801 review, without regard to their level o£ 
ilTifJOrtan.ce or relaiionshirJ tD lJresidcn.tial cot1cern.s. 1 1l1e esser'lcc~ 

of this option is to sort out the i[3sues of detail tha.t don't warrant 
Presidential attention by establishing a test of defense or foreign 
policy i.n~1portance r(J.ther than a restriction on the extent of the 
President's powers. 

The policy represented by the option would recognize that while 
the President has oiole responsibility for the conduct of foreign 
policy, Congress has a substantial role in prescribing international 
econom.ic policy, and it has given the Board regulatory power over 
international as well as dornestic aviation questions. Since the 801 
pov,rer is a recognition of the Presidential power to conduct foreign 
policy, it does not diminish that power to suggest that the President 
need not review those economic and regulatory issues in international 
aviation cases which have been thoroughly aired before the Board 
and do not have a material impact on foreign policy. 

While it is i1npractical to set forth, in a hard and fast manner, 
categories of issues that should not be reargued before you, under 
this option you would ordinarily refrain fro1n considering issues of 
competition, inflation, financial health of airlines, the viability of 
routes, or transportation objectives, which fall within the adm.inistra­
tive competence of the Board. While the possibility that such issues 
could rise to the level of a foreign policy issue in particular cases 
cannot be excluded, the point is that foreign policy should not be 
invoked by government agencies and interested parties merely as 
a rationale for Presidential review of rnatters better left to CAB 
expertise. Of course, there will be cases where considerations of 
international trade or economic policy will be important components 
of foreign policy and so of Presidential concern. For example, 
maintaining competitive, financially viable U.S. carriers on specific 
routes may be a foreign policy objective in itself. And, as the State 
Departlnent notes, the negotiating costs of proposed Board decisions 
are a foreign policy concern that can be addressed only in that 
context. 

• 
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Since the real problc~n here may be one of attitude or appro.J.ch 
of the Executive Branch agencies in n1aking 801 reconnncndations, 
an enl.pha~.;is on procedural i.rnprovenwnis ZLnd the function of the 
Section 801 review process n1.ay encourage U:1e agencies to take a 
more restrictive approach and to view the President's approval 
power, not as a lever for rnaking regulatory policy across the board 
in international aviation cases, but as a rnechanisrn to protect his 
own prerogatives on 1natters of defense or foreign policy. :J 

This option would not prevent the Cotmcil on International 
Economic Policy, or the Departments of State, Justice, Comrn.e rce 
or Transportation fl·orn injecting substantive policy views on all 
issues into CAB proceedings, and on grounds including, but not 
limited to, defense and foreign policy. This n1.ay an.d should be 
done on the record before the Board. Such substantive policies 
which are '.vithin the purview of the Board should be separated 
wherever possible from the grounds which should occasion 
Presidential review under Section 801. 

Pro: 

The President's power to review international 
aviation rn.atters would not be contracted but, 
as a practical matter, the scope of Presidential 
review '.Vould be reduced in n1.any cases by 
encouraging governn1.ent agencies and interested 
parties to abide by CAB resolution of the issues. 
(This does not, of course, mean that such purely 
executive concerns as foreign policy would be 
debated before the Board.) 

':'/ The 1nere filing of a protest by a foreign government should not 
suffice to create a foreign policy reason to disapprove or modify 
the Board's decision. It should be recognized that private parties 
lobby foreign govermnents as well as our own, and that foreign 
govermnents arc receptive from tirne to tilne to the protection 
of vested interests. The criterion sbould be not whether the 
foreign governn1.ent agrees \Vith the CAB's dec is ion but whether 
that clisagreen-lent is serious enough to cause a foreign policy 
problem if the decision is allowed to stand . 

• 



-12-

' 1•• t' t·ason that the Section 801 power has becotne 
. " ' ,,)Jienl to som_e aviation cornrnentators is that 

• i Ill' i ·r view it has been used to review the substance 

1 ,· 1:nlatory issues better left to the CAB. Thus, 
.,. ,. :1l'guc that the only effective solution is to 

, . .- ludc regulatory issues wherever possible from 
· · ·,·::idcntial review • 

. : ,, ould avoid the need for formal procedures (such 
.t:-< those referred to in Option D) to better assure 
.. ~t • process within the White House. The Counsel's 
. !lice believes that this Option fits best with 
''t'('cedural Option E below. 

The President's role in determining regulatory 
:)olicy in international aviation would be reduced. 
I:nplementation of an Executive international 
a\·iation policy might have to rely on other means 
than the Section 801 authority. 

:-:any particular case, it may be difficult to 
:;eterrnine which arguments rise to a level of 
~ruly Presidential importance. 

To the extent that submission of foreign policy 
·.·iews is done in summary form or consists 
· ·•erely of conclusions, it may be unsatisfactory 
'J.J the parties, leadirig to further criticisms. 
( nc;re may also be cases in which such limited 
Jforrnation will not enable the CAB to make 

·r,; meaningful analysis that makes a difference 
i n its decisions. 

• 

A broad, flexible definition 
as used in the past. 

B: Issue a re strictive definition 
of defense and foreign policy . 
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C: Do not lirDit your authority by 
a definition of fo1·eign policy, 
but declare your intention to 
exercise your review power onJy 
on n1atters \Vhich you dee:cn to be 
of truly Presidential concern; and 
direct executi.ve agenci.e s to pre sent 
to the CAB on the record any views 
which they rnay have on regulatory 
policy. (Recornrn.ended by Counsel 
to the President, the Departrnents 
of State, Justice, Defense, CorDlnC rce 
and Transportation) 

Cor-nr-x1ent: 

4. Procedural Options as to Contacts with White House Staff and 
Matters to be Presented to CAB 

Option D: Adopt form::ll pr_oced1..ne s for the Pre sideniial review. 

Ex parte contacts with Wbite House personnel would be banned. 
Written comments from the parties would be accepted by the White 
House staff, but a docket would be established so that copies were 
available to all interested parties. Oral contacts by private parties 
would be limited to meetings or hearings to which all interested 
parties (private and government) would be invited. All written 
materials submitted by government agencies would be r-nade part 
of the public record subject_ to the usual exceptions for national 
security and proprietary information. 

Pro: 

This would regularize the review process and 
hopefully limit appearances of impropriety. 
The arguments for this Option are strongest 
if substantive Option A or B is selected as it 
wonld accon1r-nodate a bro<:1.d substantive 
review of Board decisions . 
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The cxistenc<: of Stich procedure::; invites the p;:t:ctie:; 
to reargue the sarne is;:::ucs already decided by the 
Board. 

It wo'~tld involve the \Vbitc~ House staff in a kind of 
ope rationa_l activity and level of detzdl that go 
beyond its norrr1al functions. 

In sorne ca:::es, Defense and foreign policy issues 
require confidential internal con1nmnications 
rather than on the record presentations and so 
establishing a docket for corrununications of the 
agencies would create n1ore problen1s than it 
would solve. 

Option E: Minimize \Vhite Hou5'~r~:::_enu~~~_:_ _ _I~-~~ conta~ts by 
private parties with the '~Yl?~itc House_ staff; require: 

_the3.t Exc:~~!:i-_::~ __ '?:ge_l!C::i5:' s s t<~!c _!:_heir e cor::_~Jrl:lic an~~­
regulat_c~ny views _in the Board '_s proceeding and _gi_:_:_<:_ 
the Board not_ir:::.'! of any in_tcntion to 1nake ad~ditional 

rec?_n1i~~E:da~_io_:~s to_ the P.E-=:Eident on _<:!-efens_e or foreign 
policy grounds; views of T!.!:_iVa~_E_:'Utie_s wou.ld be __ con­
veyed to the Pres i_dent thr~:gh t_he ~-(:j_?a rtn-1ents__:.jn 
eacl~category except ions would be perrnitten as required 

~-~eigr'.:_J2~ or defense needs 

This Option is the procedural counterpart of substantive Option C 
which would place greater reliance on the CAB regulatory process, 
thus minimizing the substantive scope of review and the more 
formal procedures that would be rnost appropriate under Options A 
or B. Executive agencies could express substantive views on 
matters beyond the scope of 801, but on the record before the 
CAB. Purely economic or regulatory argun1ents vvould have to 
be made initially to the Board. As to matters subject to 801 
review, they should indicate whether they will have a recon1r1:1enda-. 
tion or objection if such an issue is identifiable during the proceeding 
before the Board. The 80 l review process would be limited to 

• 
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genuine foreign policy ar;d defcr~sc isf;tws '\vhi.ch norrnalJ.y involve 
confidential comrnunic;,,tions rather than :forn1al proceclnr(:S. To 
provide smne discipline and to irnprovc the Board 1 s ro]e as exp'C!rt 
advisor to the Presi.c1£:nt, executive ;-:::gcncies v;hich prec;ent a point 
to the Pres i.dent that they have not Li_,adc to the Board could be: 
required to explain why the Board was not given an opportunity to 
consider it. There are, of course, legitin:1ate reasons for agencies 
to change tlwir views o:1 the basis of new facts or circurnst;<_nces, 
or sin:1ply upon reconsideration; but to the extent possible, the 
Board should be given the first opportunity to consider then1. 

Pro: 

Con: 

Ex .E_rt~ contacts with the White House staff would 
be elin1inated. 

The President and his staff would be freed fl·orn 
involvetnent in substantive issues decided by the 
CAB. 

Executive participation in form.ulating international 
aviation policy would be preserved, but in many 
cases would be separated from_ the 801 review. The 
threat of legislative restriction of the 801 power 
should also be reduced. 

As to 801 issues of foreign policy and defense, their 
discussion typically requires confidential co1nm.unica­
tions which makes it difficult for the State Departr:nent 
to explain its vie\vs on the record. This disadvantage 
should be nwre apparent than real, however, since the 
staternents required by Defense and State to the CAB 
on 801 matters could be limited to their conclusions 
and so much of their reasoning as does not require 
confidentiality. As long as the Board knows what 
that objection is, it can fratne its recornn:tencled 
decision either to avoid that objection or, in the 
alternative, to state what its decLd.on \vould be if 

• 
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the President c.~.gr':.:es with the Deparirnental viev'' 
or what tbe Eoa.1·d v.rould recomn1end if he disagrees. 
Exceptions would be allowed for cases in vvhich foreign 
policy ernbarr<'.sE;rnent could result frcnn disclosure 
of the sole fact that the Sta.l:e Departrnent bas rn.ade 
a reco1nrnendation, though executive agencies should 
be inforrncd, subject to normal classification 
safeguards. 

Some parties v,rill complain that they are denied 
accesc> to the Pncsident on foreign policy issues, 
though lcgitirnate exceptions would be possible. 

Option F: 1v1ake no change 

Pro: 

Preserves maxirn.urn. access by all parties. 

Con: 

Presents an appearance of unfairness. 

Dec is ion: 

Approve Option __ D: Adopt formal procedures for the 
Presidential review. 

E: 

• 

Minimize White House procedures: 
Bar contacts by private parties 
with the White House staff; require 
that Executive agencies state their 
econoini.c and regulatory views in 
the Board's proceeding, and give 
the Board notice of any intention 
to m.ake additional recoiTunenda­
tions to the President on defense 
or foreign policy grounds; private 
parties' views vvould be conveyed 
to the President through the 
departrnents; exceptions vvould 
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be pcrn1HJed as required by 
foreign policy or defense needs. 
(Rcconrcnendeci by CounsP1 to 
the Presi.dcnt and the Departn1.cnts 
of State, Justice, Defcn::.:e, Conunerce 
and Transportation) 

F: Make no change 

Comn1ent 

5. Other Section 801 Matters 

..Qption G: Authorize release of the Board 1 s rec01nmended dec is ion 

As noted on page 4, paragraph (3) above, after sending its 
recommended decision to the President, the Board has followed 
the practice of not maJdng the decision public until the President 
acts.. However, in fact, the decision is often leaked to the parties 
prior to action by the President. In unusual cases, there n1ay be 
a defense or foreign policy reason for withholding all or part of 
a Board decision. A screening process that vvould give the President 
an opportunity to object to release within 5 days should accom1nodate 
this require1nent. 

Pro: 

Con: 

There is no need for confidentiality other than 
possible defense or foreign policy reasons, which 
are accom.modated by a 5 -clay notice and opportunity 
for you to prevent release. 

There is a lawsuit pending to compel release 
which cot1ld be rendered n10ot by your action. 

Making the CAB decision available to the parties 
rnay result in rnore appeals to the President. This, 
however, already happens despite the lack of 
formal release • 

• 
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Approve by Counsel 
to the Prcsic1cnt, <:u1cl ti!c DepartnH~3-! 1.s of State, 
Defense, Justice, Conune:cce and T1·ansportation) 

Disapprove 

~-ion H : _ E s t a. b l i s ~~_1)~::2!2 e :_9~!~-e s _ _!2__1:r_~ a~::_~~J2-l cJ i c j~c:~L_ r c vi c v1 J?.~-~: s i b !_C: in 
a lirnHecJ class of cases 

As indicated earlier, the purpose of barring judicial revww of 
Section 801 cases is that courts s houlcl not pass on gue stions of foreign 
and defense policy. The point is sound where Presidential 2pprov<.<.l 
or disapproval is based on such policies. However, in Section 801 
cases where the President ''routinely'' approves CAB decisions and 
believes there are no n"laterial fon:ign policy or defense is sues in­
volved, one can argue that there is no apparent reason for depriving 
the parties of the opportunity for judicial revievv of errors by the CAB. 
This would also relieve the President of the dHcmma of having to 

, decide alleged errors of law or approving an order that would likely 
be overturned by a court were judicial review available. But there 
is som.e doubt as to the power of the President to confer, by Executive 
Order or otherwise, jurisdiction upon the courts even in this lirnited 
class of cases since all depends upon the willingness of the courts to 
accept the invitation for review which might be provided; the Depart­
ment of Justice believes, however, that there is a good chance the 
invitation would be accepted. 

The only category of cases in \vhich this issue arises is "routine" 
approvals which are not based on any substantive defense or foreign 
policy objective. Disapprovals y,·.culd always be based on son1e 
Presidential decision and thus should not be subject to judicial review. 
In the case of approvals, assun1ing the absence of son"le defense or 
foreign policy basis of app1:oval regardless of possible legal error, 
you could indicate in your approval that no defense or foreign policy 
purpose would be thwarted by subjecting the Board 1 s decision to 
judicial review. (You did that in a recent Allegheny decision, but 
no party appealed and so there is no judicial decision on this approach. ) 

Under this option, as part of a restructuring of the Section 801 re­
view proccs s, and to assist you in deciding whether or not to express 
11 no objection" to judicial review of the CAB aspects of a case, you would 
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request in an Executive OrdeT tl''-'.L the execuli,-e ~Lgencics iclenhfy anv 
purely leg<tl errors j_n the: CAB proceedings ;;n,cl :;tate wlJc:ihcr there 
a·.re any foreign policy or defense objections to juchci<:l1 1 c,view. 

Pro: 

Con: 

The reason for barring jndi cial rc\'lC\V in inter­
national cases is that. Presidential decisions on 
rnatt:ers of defense and foreign policy are not 
revie\vable. I£ the President does not 1nake any 
defense or foreign policy decision, but f'i.rnply 
has no objection to the order, the reason for 
barring jv.clicial review does not apply. 

Preserves the parties' rights and avoids argnrncnt 
of legal errors during the Presidential review process. 

Increasing access to the courts is a significant and 
concrete elen1ent of reform that v.o uld add credence 
to your action as good govern~ment; ornis sion of this 
elexnent could attract criticisrn for not doing the 
\vhole job. 

This step might lead to Tll.uch broader judicial rev1evv 
vvhich could diminish Presidential power in Section 801 
matters. The Departn'lent of Justice cautions that the 
courts might carry this to the point of reviewing all 
orders that relate to don1estic carriers (thm.1gh recent 
judicial and legislative attitudes indicate there .may be 
a shnilar risk if you do not seek to render at least son1e 
orders reviewable). Justice regards this as an acceptable 
risk. 

The question of judicial review can be handled on a case­
by--case basis (as you did in Allegbeny) without a specific 
pronounce1nent now. 

Once the President begins to "select" which party can 
seek judidal review and which party cannot, a whole 
new area of controversy may be introduced into the 
Section 801 process. Those who no-vv clairn that the 

• 
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present bar ic; judicial J'C\·'ievr is arbit:r<;ry rnav 

assert tb:~.L you arc being ''selectively" arb~.trary 
in pcr.rnitting judicial revic-N in sorne cahef3 but 
not in oHlcrs. 

Appro•,re (Hecorrunencled by Counsel to the 
Preniclcnt and tbe Deparhnents of State, Justice and 
Comrnerce) 

Disapprove -···---- (Recoinm.enclcd by the Depart­
ment of Transportation) 

There is presently no published guideline on conduct of the 
Presidential review under Section 801. If yov decide to .make sig­
nificant substantive or procedural changes, an Executive Order 
would be an effective way of stating your policy. An illustrative 
draft ern.bodying the recornn.l.ended Options C, E, and G and a section 

'which as stunes that you wish to address the gue stion of judicial review 
is attached. Since the issuance of an Executive Order involves a 
separate clearance procedure, an Order ·would be processed a;•d 
sul)Initted to you following your decisions herein. 

Pro: 

Con: 

If you decide to make a substantial change such as 
proposed in Options C and E, an Executive Order 
would be an affirmative statement of your intention 
to intprove what sorne view as an unfair process 
and serve as a guideline for conduct by governrnent 
agencies and private parties. 

If you decide to n1ake no substantial change, 
is suing an Order would serve no clear purpose. 

Approve ______ (Reconl.mended by Counsel to 
the President, the Departments of State, Defense, 
Justice, Commerce and Transportation) 

Disapprove _____ _ 
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In ;-1dclition to tJ;c options presc.·nLecl above, there h;;Lve been 
reccm:1111eltdz,tions that the Chairrnan of the CAB be included in ihe 
'v\Thite Bovse revie·vv process <tnd that the internal staffing proccchnc 
be reviev..red and reviseC1. Tl1c fonncr n·1ay be desira.'ble on pa:rbcnh,_r 
occasions, and can ahvays be clone on a discretionary basis. Hov.'·· 
ever, it does not appea.r desirable to bind yourself at this ti.rne to 
such a procedure by any forn1al action. 
arrangen1ents can be reviewed following 
Section 801 process and the'/ need not be 
Order. 

Lil'.:cvJise, internal staffi;-1g 
your decisions on the 
included in an. Executive 

There has also been a recornrnendation by the Depart.ment of 
Transportation that a 90 -day tin1e lirnit for the President's decision 
be imposed. While it is true th.at delay has been a probJen1, the 
Counsel to the President believes this is largely a sy1nptom of the 
substantive and procedural problenlf3 discussed above, and that it 

'·\vould be undesirable for the Prcsid(:nt to impose a tin1e lj111it on 
hin1.self. Svch a provision would also risl<: s1.1bjecting the Presidential 
decision process to judicial review. 

We have also omitted fron1 the listing of Options a proposal 
that the President abstain from reviewing the Board's decision on 
the choice of carrier. No agency supported this Option and it lacks 
any persuasive rationale since the selection of a carrier will in 
some instances involve foreign policy considerations . 
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E.XECU TIVE o::z.nr·:H. 

PRESIDEl·-r'I'li1 ... L J\I>PROV .r'\L OF DECISIONS BY THE CIVIL 
AER.ONAUTICS 130/' .. F .. D PURSUANT TO SECTIO:i-J 801 

OF THJ<: FEDERAl_, A Vl/\TION ACT 

By virtue of the authority vested in xne by the Constitut:io:n 

and laws of the United Sta.tcf>, in:.::luding Section 80 l of the Federal 

Aviation Act as a1ncnded (49 U.S. C. 1161 ("Section 801 ")}, it is 

ordered that: 

Section 1. If within 5 husines s days after rec(~ipt of copies 

of a recon1xnended decision of the Civil Aeronautics Board ("The 

Board") subrnitted to the President under Section 801, the Secretary 

of State, the Secretary of Defense, or the Assistant to the President 

for National Security Affairs does not furnish to the Chairman of 

the Board a letter objecting to the release of such decision, the 

Board is authorized to release the text thereof. I£ objection is 

raised to part but not all of a reconunended decision, only that 

part as to which a defense or foreign policy objection to disclosure 

has been raised shall be withheld. A lack of objection to release of 

a rccorruncnded decision irnplics nothing with respect to pos siblc 

defense or foreign policy obj cctions to the content thereof • 
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Section 2.. Orders involving foreign 2cnd overse:c;.s air 

transportation ceri.Hicate s of U. S. carriers that are suGj ect 

to the a.pproval of the President are not subject to judicial revic\v 

when the President approves or disapproves an order for reasons 

of defense or foreign policy. All disapprovals necessarily are 

based on such a Presidential decision, but approval by the 

President does not necessarily in1ply the existence of any defense 

or foreign policy reason. For the purpose of assuring whatever 

, opportunity is available under the law for judicial review of the 

proceedings before, and order of, the Doal'd, departrnents and 

agencies which make recon1mendations to the President pursuant 

to the Section 801 approval process should state separately any 

alleged legal errors and indicate whether there is any defense or 

foreign policy reason why, if the order is approved, the President 

should not state in his approval that no defense or foreign policy 

purpose would be thwarted by subjecting the Board 1 s proceedings 

and order to judicial review. 

Section 3. In order to in1prove the process whereby recornlnen­

dations are rnadc to the President for review under Section 801, 

the following guidelines should be observed in rnaking reconl.rnen-

elations for Presidential action under Section 801. 

• 
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H.ecornJYlClll;;:;tions oy dr:p;:rtrnents and agencies to the 

President 1n connccLion \vith decisions of the Boa:d whicharc 

subject to approval by t];c President under Section EWl s}Jc:dl st;;,te 

specifically \vhat fo1·eign policy or defense objectives form the 

basis for such reco.rrlmenc1ations. Recornrn.endations by depart.n1.ents 

and agencies witl1 respect to regulatory n.1ati:ers, other than those 

involving consiclc;·ations of defense or forejgn policy (including 

international negotiations costs) which are the subject of recorn.rnen-

elations to the President under Section 801, shall be rnade to the 

·-.Board, on the public record, in accorcLc.nce with the proced-c:tres 

of the Board. While sonl.e is sues will inevitably involve both. 

questions of regulatory policy and foreign policy, departments 

and agencies should make a conscientim.1s effort to present as 

much of their views on regulatory matters on the record in pro­

ceedings before the Board, and raise only matters of defense or 

foreign policy that are of uniquely Presidential concern in the 

course of the review under Section 801. Changed factual conditions 

following the closing of the Board record nl.ay provide the basis 

for a recomnwndation that U:te case be returned for new fact 

findings as a basis for the President's review • 
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Section 4. Dcpari.JncnL::: and agencies wbid1 ini<~nd to rnal'e 

reconHTlcndatioHs to tl1c :F'rcf>ident on n1attcrs of defense or foreign 

policy for purposes of Sect:iun 801 and :have such intentions .,,_,hile 

the n:tatter is pcn.ding before the Board, shall, consistent -,uith the 

confidential-ity required fo~ reasons of defense or foreign policy, 

make the existence of such intentions and the conclusions to be 

recornmended known to the Board in the course of its proceedings. 

The requirernents of defense or foreign policy may, in appropriate 

cases, require that the existence of a defense or foreign policy 

recon1mendation rexnain confidential. Any recowJ1J.endation n1ade 

to the President by a department or agency in the course of the 

Section 801 approval procc s s that has not previously been conveyed 

to the Board shall be so identified, together with an explanation as 

to why the Board was not notified. No provision of this Executive 

Order is intended to prevent any agency for good reason frorn 

changing its position and conveying such changed position to the 

President, 

Section 5. Persons within the Executive Office o£ the President 

shall follo\v a policy of (a) refusing to discuss rnatters relating to 

the disposition of a case subject to tbe approval of the President 

under Section 801 with any interc ster1 private party, or an at:i.orney 
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or age11t for any r:uch party, prior to the President's clcci~~ion; 

and (b) referring <tny w-ritten cornnrtu1icatlon f1·on1 an interestuJ 

private party, or an attorney or agent for any such party, to the 

appropriate clepaortrneni: or agency. Except:!.ons to this policy may 

be n1ade when the head of an appropriate departme::nt or agency 

finds that direct v.;rittcn or oral cornnl.unication. betwc en a private 

party and a per Eon \vithin. the Executi\-e Office of the President is 

needed for reasons of defense or foreign policy, 

Section 6. Deparbnents and agend e s which nJ.ake rcconJ.nl.en-

··· elations to the President pursuant to the Section 801 approval process 

shall (a) establisl1 public dockets for all \vritten co1nrnunications 

(other than those requiring confidential tJ·eatrnent be':cause of defense 

or foreign policy concerns) behveen their officers and enl.ployces 

and private parties in connection with the consideration of such 

reco1n1nendations and (b) prec.:.cribe such other procedures governing 

oral and written communications as they dee1n appropriate. 

Section 7. The guidelines set forth :in Sections 1 through 5 of 

this Executive Order are intended solely for the internal guidance 

of the departments and agencies to facilitate the Presidential review 

process, and not to confer rights on any private parties . 
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Section 8. To JHovidc: for a.. trallt;ib.un pe1·iod, Sections l, 

2, 5 and () c;hall apj.•ly only to those reconuncndcd decL:;ions of 

the Board subJYlittccl to the Prcs:iden',~ 30 days after the effective 

date hereof and Section~::; 3 aDcl ·1 Clhall apply only to proceedings 

docketed at the Doard 30 days after the effective date hereof. 

THE WBITE HOUSE 
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MEJvlO.HANDUI'/1 FOI\.: 

FROM: 

SUBJECT: 

'J./' {. , __ , ! ' (_ 

~. i ; 

' ' 

April 1(;, 1')7{) 

JIM CONNOR 

ED .')CIIIvfULT 

Men1ora.ndurn. to the Presicknt on 
Guidance and Procedures for 
Presidential Re--ri.e\v oi CAB 

D ~ d_:c~i o 12_ s d c. t r::_9_!~EE}.l J2~_19 7 !) __ _ 

V!hen the above n1e.morandun1 is subm.ittcd to the President, I 
believe it should be accon1panicd by the attached letter from 
Chairrnau Hobson of the CAB. Spe;cLing for the CAB, Chc:drman 
Robson states that the 11 proceduret; sun·ounding Executive Branch 
revie\v of international aviation decisions have been persistently 
criticized as overly clanJe ctinc, subject to unseen influences .. 
and open to second guessing by Executive agencies on econon1ic 
arguments wbich neither the Board nor the parties have had a 
fair opportunity to consider or rebut in the hearing process. 11 

Chairrnan Robson states that the reforrns proposed by the 
rnenl.o:randunl would be a vast in1provernent in the Presidential 
review process and advises that the Board strongly urges that 
the President approve such reforms. 

Attachment 
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The President 
The WllitEc: House 
\Vashington, D. C. 2Cl~~oo 

Dear Mr. President: 

1 i-\l 1 

1·,: ;> 

The Board is adv-ised tbat there are under consider<!tion a 
num.bcr of proposed reforrnc:; rcl:.:~ting to proc,;dtlrefC; for inter-­
national av:i::,tion dec:i5ions \Vhich are rcv:Lcwahle by the Pre.3idsnt 
under various provi8io:ns of the I<'edcral Avia.ti.on Act. \Ve 
understand that among the reforms under consideration are the 
follo\ving; 

1. Steps to better a;:;sure that review of CAB 
recommend eel international <;viaUon dr:;cisions will 
be directed to foreign policy and national security 
considerations. 

2. Proced1lres to permit publication of CAB 
recommended decisions at or about the thne the Board 
submits the decision to the President for review, 
instead of withholding publication until after the President 
has acted, as has been the practice. 

3. Procedures under which comn11micatjons to 
the Executive Br8nch from outside private parties which 
relate to international cases under rcv~i.evr by the Executive 
Branch would be required to be made public through the 
n1aintenance of public dock:ets or some similar device. 

4. Hequirements for Executive Branch agencies to 
make economic or aviation policy arguments as form.al 
participants in CAB proceedings rather than after the 
decisions have been submitted to the President for bis 
review. 
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Mr. Prcside:nt, the procech~rcs surrov_nc]Lr:[[ ExcC:ll_jj_\7 C 

B:r·o.11cJ1 J:'C\rie\v of interr1:..1.tio11Cll 8.\1iatiox1 clecisio_n.(_; l1~i.\re 1)eerJ y)c;r­
si.stcntly cr:i.tle:ized as overly clandcstluc, f3nb:jcct to unseen 
influences, and open. to :-=:eeond gnciJS.ing by Executive agencies on 
econonlic argurncnts wbi(:h neither the Board nor the partie[.:; have 
had D .. fair opportunit:y' to consider or rebut in the hearing proc:E:ss. 

\Ve believe tL<J.t refmTns along the lines we understc.md &.ct.! 
under consideration wo-uJ.d rnark a vnst ilnprO\lCrnent in the sydtern 
under v!'oich international a•,dation decisions 8_::.~e re-,;iewed by the 
Executive and that these reforms can be accmDpJ:l.shed without 
compromise of the President 1s lcgitinwte interest in foreign policy 
and national security considerations in these rnatters. Accordingly, 
the Board strongly urges th::tt you app:cove such reforms. vVe stand 
ready to provide any assiE.,tance VIC can in their hnplem.entatlon • 
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ACTION MEMORANDUM 

Date: A]pril 17. 

THE WHITE HOUSE 
.I 

W ,\ S II tf.fl'TON 

Time: 

LOG NO. : 

FO:ty'ACTION: 
v1'im Cannon 
vJim Lynn 

V: Jack Marsh 

cc (for information): 

V"':~u Seidman 
V-Brent Scowcroft 
VMike Dunn--

J Max Friedersdorf 
FROM THE STAFF SECRETARY 

DUE: Date: Wednesday, April 21 Time: 10 A.M. 

SUBJECT: 

Edward Schmults Memo 4/15/76 
re Guidelines & Procedures for 
Presidential Revi ew of CAB Decisions 

ACTION REQUESTED: 

__ For Necessary Action ___K_ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

~-For Your Comments -· _ Draft Remarks 

REMARKS: 

t ( >"(]) . Ill /U * . 

~ ~~~u. ..v /{U ~'v~ 

/QL.v .,l-6~~ }'/{~~ z::-a) 
_ ~~ ~:.r. r 11k" 

~'L 
£ 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any questions or if you anticipate ( 
delay in submitting the required material, pleas 
telephone the Staff Secretary immediately . 

• 

Jim Connor 
For the President 



THE WHITE HOUSE 

WASHINGTON 

April 21, 1976 

MEMORANDUM FOR JAMES E. CONNOR 

FROM: 

SUBJEC'l': 

L. WILLIAM SEIDMAN .fvJ$ I 
( 

Cowuents on Edward Schmults' April 15, 1976 
Memorandum regarding Guidelines and Procedures 
for Presidential Review of CAB Decisions 

I recommend that in addressing the issue of defining the scope 
of Presidential review of CAB decisions that the Presid~nt 
not limit his authority by a definition of foreign policy, but 
declare his intention to exercise his review power only on 
matters which he considers of truly Presidential concern and 
tlwt he direct executive agencies to present to the CAB on 
the record any views which they may have on regulatory policy. 
(Option C). This position retains the President's flexibility 
while meeting most of the legitimate concerns that have arisen 
regarding the scope of the President's involvement in review­
ing CAB decisions 

I recommend that we not change our current procedures regard­
ing contacts by private parties with the White House staff. 
Totally barring contacts by private parties with the White 
House staff seems unnecessary and unduly restrictive. The 
problem of excessive contacts by private parties with members 
of the White House staff could be substantially reduced if 
the process whereby recommendations for Presidential review 
of CAB decisions were significantly expedited. (Option F) 

Since the President's role is to review defense and foreign 
policy considerations it seems appropriate that the prepara­
tion of recommendations be undertaken through the NSC/EPB 
during a period of no longer than 20 or 30 days. 

I recommend authorizing release of the Board's recommended 
decision. (Option G) 

I recommend not establishing procedures to make judicial 
review possible in a limited class of cases. (Option H -
Disapprove) 

In accordance with my above recommendations I see not reason 
to issue an Executive Order on the conduct of Presidential 
review under Section 8 01. (Option I - Disapprove) 
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April 21, 1976 

MEMORANDUM FOR JAMES E. CONNOR 

FROH: 

SUBJECT: 

. .,,JJ 
\\1. S'I'EPH EN PIPER);-' 

Com@ents on Edward Schmults' April 15, 
1976 Memo re Guidelines and Procedures 
for Presidential Review of CAB Decisions 

Subsequent to my earlier memorandum today on this subject, 
Mr. Seidman requested that CIEP comment separately. Mike 
Dunn, in his absence, has asked that I forward CIEP's 
comments on Ed Schmults' April 15 memorandum for the 
President directly to you. 

While that memorandum represents a valuable examination 
of means to improve the review process itself and public 
appreciation of the President's actions on international 
CAB cases, some revisions should be made before it is 
submitted for the President's decision. 

Suggestions for Improvement 

It is argued persuasively on page 3 that the President's 
review authority is and should be limited to foreign 
policy and defense considerations. I agree. However, 
there is too much of an effort to separate regulatory 
matters (to be heard before the CAB) and foreign policy 
matters (to be weighed in the 801 review process); see 
for example the last paragraph on page 9, the second 
paragraph on page 11, and page 3 of the proposed Executive 
Order. International economic policy and trading relation­
ships are an inherent aspect of foreign policy; exchange 
of international air routes, balance of benefits deriving 
from exchanged route authority, the competitiveness of 
U.S. vis-a-vis foreign carriers, and hence the viability 
of the u.s. international air route system are important 
components of this aspect of U.S. foreign policy. Thusi 
the last paragraph on page 10 goes too far in limiting 
appropriate matters of interest for Presidential review. 

The second paragraph on page 10 also tries to separate 
international economic policy from foreign policy by 
stating, inappropriately, that the "Congress has a sub­
stantial role in prescribing international economic 
policy," while "the President has sole responsibility 
for the conduct of foreign policy." 

• 
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A fund~mental concern, not addressed in the memorandum, 
is the quality of the 801 case decision memoranda that 
are prepared for the President. The present coordination 
process should be modified to assure that it focuses on 
the key issues and provides solid recommendations to 
the President in a timely manner. Such discussion should 
be in paragraphs l(c) or 2 on pages 3-5. 

The options fail to come to grips with the basic problem 
of implementation. Who decides or how do we decide in 
specific cases what is or is not a proper foreign policy 
concern, or what rises to a sufficient level of significance 
to warrant Presidential modification of a Board position. 

There may be no way of an a priori resolution. Nonetheless, 
it should be recognized as a major problem, regardless of 
the election of options A, B, or C. 

In fact, this is the major difficulty with the present 
procedures. 

Since reviews should be founded upon foreign policy and 
national defense considerations, the final Presidential 
decision memorandum might usefully be reviewed by an agency 
having foreign or defense responsibilities in the 
Executive Office. This staffing procedure, routine in 
other matters, would provide a double-check that foreign 
policy/national defense arguments are appropriately pre­
sented to the President. 

The draft Executive Order might be revised to provide for 
this procedure, the comment in the first paragraph of page 
21 notwithstanding. Adoption and announcement of such 
a procedure would help to mollify the complaints that 
the President is acting on 801 cases for reasons other 
than foreign policy or national defense. 

The public release of CAB decisions, after review for 
foreign policy sensitivity, is good. However, Option G 
(and Section l of the proposed Executive Order) should 
be limited to 80l(a) cases. The BOl(b) cases must be 
handled within 10 calendar days (5-8 business days), 
so that no benefit derives from their public release 
after 5 business days. We should save the time required 
to screen them for foreign policy sensitivity • 
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While I have no comment on the legal precedent question 
raised by Option H, I doubt we should invite the reviewing 
agencies (here and in Section 2 of the proposed Executive 
Order) to advise the President on possible legal errors. 
Better, I believe, to leave legal review to the parties 
and the courts, than to have agency findings as to possible 
legal errors used as ammunition in court suits. Certainly, 
if a case has a glaring legal deficiency, the appropriate 
review agencies will, as is now the case, call this to 
the President's attention, without the explicit direction 
to comment on possible legal errors. 

Section 4 and the corresponding parts of Option E (which 
I otherwise favor) should be dropped. As stated above, 
the regulatory and foreign policy matters are not easily 
separable. We should not place the burden of trying 
to maintain such a distinction upon the departments 
and the Board. The desired result of the section will, 
I believe, be achieved by Section 3. 

Additional specific comments are attached. 

cc: L. William Seidman 
J. M. Dunn 
William F. Gorog 
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Specific CoMnents Reqarding 
Guide fi n·(:;-s-ancT-P :co c ecJ i]"":[- c ~; f c~ r 

Pres:ld.cn~l-:_ial Heview of ·cj~j-":\-]~cisions 

1. Re footnote on page 1, some witnesses have already 
testified in the Senate hearings in favor of revising 
the authority and process for the Presidential reviews 
pursuant to Section 801. 

On April 13, Edward J. Driscoll, President of the 
National Air Carrier Association, said: 

Congress should specify that Presidential review 
of international CAB cases be limited to considerations 
of foreign policy and national defense . 

• · Congress should define foreign policy considera­
tions. 

CAB decisions in international cases should be 
made public before the President reviews them. 

Time limits should be established for the President's 
review. 

The House Aviation Subcommittee will begin hearings next 
month. 

2. Re para(b) on page 2, the Congress did not give this 
approval power to the President; execution of foreign 
policy is his power inherently under the Constitution. 
Therefore the first sentence might be rewritten to read: 
"In enacting Section 801, the Congress recognized the 
President's unique ... " 

3. Re para(3) on page 4, it should not be inferred that copies 
of the Board's decision are leaked from the Executive Branch. 
Many leaks come from the CAB. Most often leaks are not 
copies of the Board decision 1 but rather a generalized oral 
summary of it. Thus, no party knmvs the specifics of a 
Board decision. We agree that the most fair solution is for 
all parties to have equal, accurate knowledge. 

The leaking and the ex parte pressures cited in para (2) 
only become onerous whci1 the Presidential revieH process 
is prolonged. 
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4. Re top of page 5, a paragraph (5) might be added to note 
the criticism raised against delays in the PresidentiaJ_ 
review process. While all 80l(b) cases are handled with-
in 10 days -- as required by the statute -- and many very 
routine 80l(a) cases take about 2-3 weeks, it is not unusual 
for contentious cases to endure long delays. {liJe do not 
refer to cases where delays are consciously imposed for 
foreign policy reasons -- as part of the USG bargaining 
strategy.) 

The President has stated his desire to speed up the 
regulatory process -- such reform could begin in the 
Executive Office by example. 

One witness in Senate testimony on S.2551 last week called 
for amendment of 80l{a) to provide a 30-day Presidential 
review period. 

5. Re last para on page 5, vle agree that "there has been an 
increasing tendency to argue here matters that relate 
primarily to economic and regulatory issues ... " This is 
because the Executive Office review process has not focused 
sufficiently on foreign policy considerations. Option C, 
discussed below, will not itself reverse this tendency. 
The key here is in the drafting of the Presidential decision 
memorandum on the individual CAB cases. 

6. The footnote on page 7 unfairly criticizes State, by taking 
State's argument out of context. The foreign policy matter 
raised by State {and other departments) was the competitiveness 
of U.S. carriers vis-a-vis foreign carriers (here JAL). The 
circle route would have placed U.S. carrier{s) on an equal 
competitive footing. The Board's decision would have allowed 
JAL an advantage. The impact of Japanese pressure for other 
routes is a foreign policy matter properly of concern to State 
and the President, and less important in the rank of CAB issues. 

7. Re first point on page 9, this "con" is artificial. The 
alleged argument can be made more easily under options A 
and C, than here under option B. The wording also infers 
that international economic and aviation policy is an in­
herent component of foreign policy. As foreign governments 
accord economic and aviation matters great significance in 
their foreign policies, we cannot separate them from ours. 

8. Re page 11, para 2, we would delete CIEP from this list, 
and suggest the addition of Defense . 
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9. Re page 12, con, it is said on page 3 that the review 
authority is (should be) limited to foreign policy and 
defense considerations. It is inaccurate to say that 
option C would reduce the President's role in interna­
tional regulatory policy, as it implies (falsely) that 
801 is an appropriate vehicle for policy implementation. 
(Policy implementation should be through the Congress to 
modify the law or through the Board to modify the imple-
mentation of the law.) 

The key "cons" on option C are that it invites considera­
tions tangential to foreign policy and does not address 
the practical matter of how the decision is to be made 
regarding whether a case, position, or argument rises to a 
level of truly Presidential importance. 

• 
10. Option D on page 13, would be unworkable. As drafted, it 

would ban contacts between White House personnel and Execu­
tive Branch departments who are parties to CAB cases. It 
does not distinguish between USG personnel and civic parties. 
Departmental correspondence to the President is not usually 
made a part of the public record. 

11. Re the last para on page 14, it would be cumbersome, if 
not unworkable, for Executive agencies to indicate to the 
Board which arguments in a case would give rise to their 
subsequently making foreign policy recommendations to the 
President. We would delete: ~ 

from option E, the phrase "give the Board notice 
of any intention to make additional recommendations to 
the President on defense or foreign policy grounds." 

the last full s~ntence of page 14. 

section 4 of the proposed Executive Order . 

• 



COUNCIL ON INTERNATIONAL ECONOMIC POLICY 

WASHINGTON, D.C. 20500 

April 21, 1976 

MEMORANDUM FOR JAMES E. CONNOR 

FROM: W. STEPHEN PIPE~ 

SUBJECT: Comments on Edward Schmults' April 15, 1976 
Memo re Guidelines and Procedures for 
Presidential Review of CAB Decisions 

In J.M. Dunn's absence, the response forwarded by Mr. 
Seidman will serve as CIEP's response as well. 

cc: J.M. Dunn 
Roger Porter 

• 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE \\'JI!TE JICH SE 

April 28, 1976 

JAMES CONNOR (fp 
C:::· 

BRENTSCOWCROFT -

2267 

Edward Schmults 1 Memo on Guidelines 
and Procedures for Presidential Review 
of CAB Decisions 

I agree that the Presidential review of CAB decisions should be revised 
and concur in the consensus which has developed in support of Option C. 
It would have been useful to have some criteria for deter1nining cases 
"of truly Presidential concern." Since none en1erged from this review, 
we will have to rely upon this declaration of intent to filter out many of 
the reargued kinds of cases which have heretofore reached the President. 

I have a few general comments a..'1.d have attached a separate page with 
minor notations. 

Option E Versus Option F 

The proposed Option E could be read to preclude officials from foreign 
embassies from discussing aviation problems with rne unless recom­
mended Lll wriUng by the Secretary of State. Such restriction would be 
undesirable and hnpracticable. Barring White House contacts with other 
private parties may also be politically unrealistic. I therefore support 
Option F and the provisions of the Executive Order to ensure that there 
are no barriers to Vvhite House contacts. 

Public Disclosure Process 

The inclusion of ten-day rate cases (Section 801 (b)) in tl1e proposed five­
day public disclosure process poses a proble1n. Since such cases rrmst 
be acted upon by the President within ten days, the imposition of an addi­
tional screening for pu.blic disclosure at the m.idpoint of that period creates 
an unnecessarily cumberson1e administrative burden without providing any 
substantial benefit to the timely public dissemination of information on the 
proceedings. 
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Format 

Given the length and complexity of the draft mexnorandum, an Executive 
Summary migl"tt he useful for the President . 
• 
Attached is a page of suggested changes in the text . 
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Cmnrnents on Draft 1v1emorandmn frmn J\1r. SclLmults to the President 
of April 15, 1976 conccrninf! Presidential Revie~l of CAB Decisions 

Page 2,_£_a<·a (bj_ --Congress did not give the po,ver of approval to the 
President, but drafted legislation which recognized his constitutional 
authority. 

Page 4, para (3) -- The second sentence is smnewhat Tnisleading since 
most leaks involve oral summaries (which are often inaccurate) rather 
than copies of the opinion. Accurate information provided to all parties 
would obviously be the equitable solution. The likelihood of leaks, however, 
is related to the length of time a case is under review; improved procedures 
for timely treatment could reduce n1any leakage problems and would be 
consistent with regulatory reform. 

Pag~ --The footnote to the first "con" does not accurately express State's 
position in the Saipan case and should be revised or dropped. The issue was 
the competitiveness of US carriers vs JAL and the negotiating price of intro­
ducing a new US carrier. 

Page 14 -- Delete: 

a) from the definition of Option E the phrase "give the Board 
notice •••• foreign policy grounds.'' 

b) last full sentence on the page: "As to matters •••• before the 
Board. " 

Page 16, para (1) -- Foreign policy "embarrassment" is not the issue. 
The resultant weakening of negotiating positions is the key problem in 
disclosure. 

Proposed Executive Order 

Section 1 -- should treat cases under Section 80l(a) only --not ten day 
cases. 

Section 4 -- The following sentence, suggested by State Departn~ent~ should 
be inserted after the second sentence of this section: "No provision of this 
Executive Order is intended to prevent any agency which has not notified the 
Board of its intention to make recmnmendations to the President from 
making such recomrnendations for good reason or to prevent any agency 
for good reason from changjng its position and conveying such changed 
position to the President." 
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EXECUTIVE OIZDEH. 

FOfi_ Jl,Ll.JS 'I'HATI"VJ~ 
:P(JP.l'OSE~; Oi;I,Y 

PRESIDENTIAL APPROVAL OF DECISIONS DY THE CIVl L 
AERONAUTICS DOARD PURSUANT TO SECTION 801 

OF THE FEDERAL f',_ VlATION ACT 

By virtue of the authority vested in 1ne by the Con.stitution 

and la\vs of the United States, including Section 80 l of the Federal 

Aviation Act as a1nended (49 U.S. C. 1461 (!'Section 801 ")), it is 

ordered that: 

Section l. If within 5 business clays aftc:c· receipt of copies 

of a reco1n1nended decision of the Civil Aeronautics Board ("The 

Board") subrnitted to the President under Section 801, the Secretary 

of State, the Secretary of Defense, or the Assistant to the President 

for National Security Affairs does not furnish to the Chainnan of 

the Board a letter objecting to the release of such decision, the 

Board is authorized to release the text thereof. If objection is 

raised to part but not all of a recommended decision, only that 

part as to which a defense or foreign policy objection to disclosure 

has been raised shall be withheld. A lack of objection to release of 

a recomn~ended decision irnplies nothing with respect to possible 

defense or foreign policy objections to the content thereof • 
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Section 2. Orders involving fordgn and overseas air 

transportation certificates of U. S. carriers that are subject 

to the approval of the p'i·esident arc not subject to judicial rev1ew 

when the President approves or disapproves an order for reasons 

of defense or foreign policy. All disapprovals necessarily are 

based on such a Presidential decision, bnt approval by the 

President does not necessarily in1ply the existence of any defense 

or foreign policy reason. For the purpose of assuring whatever 

opportunity is available under the law for judicial review of the 

proceedings before, and order of, the Board, departnJ.ents and 

agencies which make recor:nrnendations to the President pursuant 

to the Section 801 approval process should state separately any 

alleged legal errors and indicate whether there is any defense or 

foreign policy reason why, if the order is approved, the President 

should not state in his approval that no defense or foreign policy 

purpose would be thwarted by subjecting the Board 1 s proceedings 

and order to judicial review. 

Section 3. In order to irnprove the process whereby reconnnen-

dations are 1nade to the President for review under Section 801, 

the following guidelines should be observed in rnaking reconrrnen-

dations for Presidential action under Section 801. 
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RccolT111lcncbtiorJS l>y depa1·trrH:nts and agencies to the 

President h1 connectjon with dcdsions of the Board which are 

subject to <lpproval by the President under Section 801 shall state 

specifically what foreign policy or defense objectives form the 

basis for such recon1;ncndations. H.econlnlendations by departments 

and agencies with respect to regulatory rnatters, other than those 

involving considerations of defense or foreign policy (including 

international negotiations costs) which arc the subject of reconnn~n-

elations to the President under Section 801, shall be 111ade to the 

Board, on the public record, in accordance with the procedures 

of the Board. Vvhile son1e is s11c s will inevitably involve both 

questions of regulatory policy and foreign policy, departments 

and agencies should n1ake a conscientious effort to present as 

much of their views on regulatory 1natters on the record in pro-

ceedings before the Board, and raise only n1atters of defense or 

foreign policy that are of uniquely Presidential concern in the 

course of the revie\v under Section 801. Changed factual conditions 

following the closing of the Board record may provide the basis 

for a reconnnendation that the case be returned for nev; fact 

findings as a basis for the Presiclent 1 s review • 
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Section 4. Dcpartrnents and e1gc:ncic r> which intend to ma);:e 

recon11-n.endations to the President on nlatters of defense or foreign 

policy for purposes of Seci:ion 801 ancl have such intentions while 

the Tnalter is pending bc:~fore the Board, shall, consistent \vith the 

confide:ntiality required for reason.s of defense or foreign policy, 

rnake the existence of such intentions and the conclusions to be 

reconJ.nJ.ended Jcnown to the Board in the course of its proceedings. 

The requirements of defense or foreign policy n-1ay, in appropriate 

cases, require that the existence of a defense or foreign policy 

reco-mmendation remain confidential. Any recommendation xnade 

to the President by a departrnent or agency in the course of the 

Section 801 approval process that has not previously been conveyed 

to the Board shall be so identified, together with an explanation as 

to why the Board was not notified. No provision of this Executive 

Order is intended to prevent any agency for good reason from 

changing its position and conveying such changed position to the 

President. 

Section 5. Persons within the Executive Office of the President 

shall follow a policy of (a) refusing to discm>s rnatters relating to 

the disposition of a case subject to the approval of the President 

under Section 801 with any interested private party, or an attorney 
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or 2.gcnt for any S1JCh p2l'ty, prior lO the J'~t'C~:ic1e·r·)J 1 s clcclccdon; 
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written conltnunica.l:ion fron1 <ln L1tcre <.;ted 
I\ 

alJd (b) refer ring any 

private party, or an att"orney or agent for any such party, to the 

appropriate departnwnt or agency. Exceptions to this policy n1ay 

be rnadc when the head of an appropriate depa:ri:xnent or agency 

finds that direct v;r:itten or oral cornrnunication between a private 

party and a person within· the Executive Office of the President is 

needed for reasons of defense or foreign policy. 

Section 6. DepartnJ.ents and agencies \vhich Tnah:e recon1n1.en-

elations to the President pursuant to the Section 801 approval process 

shall (a) establish public dockets for all written C011J..munkations 

(other than those requiring confidential t:reabnent because of defense 

or foreign policy concerns) between their officers and e1nployees 

and private parties in connection with the consideration of such 

recon1.n1endations and (b) pre~>cribe such other procedures governing 

oral and written con1n1unications as they dee·m appropriate. 

Section 7. The guidelines set forth in Sections 1 through 5 of 

this Executive Order are intended solely for the internal guidance 

of the departments nnd agencies to facilitate the Presidentia] review 

process, and not to confer rights on any private parties . 
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Section 8. To provide for a transition period, Sections 1, 

2, S and 6 sha]] apply only to those:: rccornrnc:nded decisions of 

the Board suhrnittcd to the President 30 clays after the effective 

date hereof and Sections 3 and 4 sh~dl apply only to proceedings 

docketed at the Board 30 days after the effectJve date hereof. 

THE \\TI-ll TE I-IOUSE 

., 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

Apri116, 1976 

JIM CONNOR 

EDSCHMULT~ 
Memorandum to the President on 
Guidance and Procedures for 
Presidential Review of CAB 
Decisions dated Apri115, 1976 

When the above memorandum is submitted to the President, I 
believe it should be accompanied by the attached letter from 
Chairman Robson of the CAB. Speaking for the CAB, Chairman 
Robson states that the 11procedures surrounding Executive Branch 
review of international aviation decisions have been persistently 
criticized as overly clandestine, subject to unseen influences, 
and open to second guessing by Executive agencies on economic 
arguments which ~either the Board nor the parties have had a 
fair opportunity to consider or rebut in the hearing process. 11 

Chairman Robson states that the reforms proposed by the 
me·morandum would be a vast improvement in the Presidential 
review process and advises that the Board strongly urges that 
the President approve such reforms. 

Attachment 
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CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 20428 

The President 
The White House 
Washington. D. C. 20500 

Dear Mr. President: 

April 15, 1976 

IN REPLY REF'IER TO: 

The Board is advised that there are under consideration a 
number of proposed reforms relating to procedures for inter­
national aviation decisions which are reviewable by the President 
under various provisions of the Federal Aviation Act. We 
understand that among the reforms under consideration are the 
following: 

1. Steps to better assure that review of CAB 
recommended international aviation decisions will 
be directed to foreign policy and national security 
considerations. 

2. Procedures to permit publication of CAB 
recommended decisions at or about the time the Board 
submits the decision to the President for review. 
instead of withholding publication until after the President 
has acted. as has been the practice. 

3. Procedures under which communications to 
the Executive Branch from outside private parties which 
relate to international cases under review by the Executive 
Branch would be required to be made public through the 
maintenance of public dockets or some similar device. 

4. Requirements for Executive Branch agencies to 
make economic or aviation policy arguments as formal 
participants in CAB proceedings rather than after the 
decisions have been submitted to the President for his 
review. 
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Mr. President. the procedurea •urrouad.i.DI Exeeutlve 
:Sraneh renew of lllterDatloaal aviatiOll deeiaions have beell per­
aistently e:rttielzed as overl7 elaadestbte. subject to Ull8eea 
t.nnuences. aad open to second pessift& by Executive ageaelea 011 

economic argumeata wtdeh aetther the Board nor the partietl have 
had a fair opport'UDity to consider or rebut Ia the heariag process. 

We believe that reforJU alaag the tiDes we uaderstaad are 
\Ulder conaiderathm would mark a vast improvement 111 the system 
under which latenaational a'Ylatioa deeia10118 are reviewed by the 
Executive and that these reforDUI caa be aeeompllahed without 
eompromi8e of the Preaidertt'a leatttmate ifttereat iD forei.p policy 
and national security couiderati0118 ta these matter•. AccordtDgly. 
the Board atroacly urges that you approve auch reforms. We ataad 
ready to provide aay uslatal'lce we can iD their lmplemeatattoa. 

• 

Respectfully ;roure. 

J ..... ~ Il Robson (Signed) o.uL . 

John E. Robaoa 
ChairmaD 



THE CHAIRMAN 
OF THE 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 20428 

OFFICIAL BUSINESS 

The President 

The White House 

Washington. D. C. 20500 

POSTAGE AND FEES PAID 

CIVIL AERONAUTICS BOARD 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 20, 1976 

JIM CONNOR Q 
MAX FRIEDERSDORF hJ. • 
Edward Schmults memo /15/76 
re: Guidelines & Procedures for 
Presidential Review of CAB Decisions 

The Office of Legislative Affairs has reviewed subject 
memorandum and offers no comment • 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 23, 1976 

JIM CONNOR / 

JIM CAVANAU~/ . 
Comments on~mults Memo of 4/15/76 
on Guidelines and Procedures for 
Presidential Review of CAB Decisions 

We concur with Ed Schmults' memo on guidelines and 
procedures for Presidential review of CAB decisions 
and support Option c . 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 23, 1976 

JIM CONNOR 

' \\·'j JIM CANNON,'</ 
:1 ;.-('.? 

'··-···- ''{ ' 

11(~3 

Comments: Schmults Memo of 4/15/76 on 
Guidelines and Procedures for 
Presidential Review of CAB Decisions 

The President is empowered to review CAB decisions 
only when those decisions relate to international 
routes or fare schedules. Although this process does 
not directly raise domestic issues, the credibility of 
the Presidential decision-making process which Schmults' 
thoughtful memorandum addresses, cuts across the 
domestic/international line. 

Several brief comments are in order: 

1. Option C (Declaration of Presidential intention to 
exercise review power only on matters which the 
President deems of truly Presidential concern, etc.) 
appears to be the most desirable option. However, 
it may beg the ultimate question in that it does not 
set forth the standards by which to determine what 
is "truly Presidential" nor how that determination 
is made. It states only: "The President is the 
judge of what issues are important enough to rise 
to the level of a Presidential foreign policy 
concern." To the extent possible, a specific method 
should be spelled out so that the Presidential 
review process is less subject to attack as arbitrary 
and capricious. 

An example of why a more detailed process would be 
helpful is found in the last paragraph on page 10. 
The first sentence states that the President would 
ordinarily refrain from considering economic issues. 
The third sentence states that there will be 
economic issues which will raise important foreign 
policy considerations. 

2. Option H (Judicial Review of CAB decisions in a limited 
class of cases) fails to provide for a final 
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decision-making ~recess in a case where the court 
reverses a CAB decision, but there are no foreign 
policy considerations. 

RECOMMENDATION .. 
Due to the sensitive nature of these issues and 
decisions, I recommend that a revised memorandum be 
drawn up to address the questions presented . 

• 
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Jim -

-
THE WHITE HOUSE 

WASHINGTON 

You said you wanted to review this 
package. 

I informed Mr. Schmults office that 
they were to add the comments from 
the Departments before the item could 
be staffed. I asked when they asked 
for the staffing back from the Departments 
and I was told March 10 --- I said I felt 
that was not enough time if the matter 
was to go - fully staffed - to the President 
no later than Mar::ch 12. 

Trudy 3/4/76 
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THE WHITE HOUSE 

WASHINGTON 

Jim -

This is a disaster --

I told Jane that --- when they do 
a memo they are to get the 

comments from the Depts. before 
it comes here --and we get the 
staff comments. 

So many pages 
the President. 

it is not fair to 
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THE WHITE HOUSE 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

WASHINGTON 

March 3, 1976 

JIM CONNOR 

ED SCHMULTS~ 
Proposed Guidelines and 
Procedures for Presidential 
Review of CAB Decisions 

Attached is a draft Presidential decision memorandum concerning 
possible changes in the manner in which orders of the Civil 
Aeronautics Board that require Presidential approval under 
Section 801 of the Federal Aviation Act are processed within the 
White House. 

The matter is one of considerable urgency, both because of a pending 
court action (concerning release of CAB decisions before action by 
the President) and because a decision on the recommended reforms 
should be made before a major new CAB case comes to the White 
House, which could be at the end of this month. The recommended 
decision would involve the processing of an executive order following 
action on this decision memorandum, which adds to the time pressure. 
For these reasons, the memorandum should go to the President no 
later than Friday, March 12. ---·-" "'" .. ~. - , ... _. ... 

Since the issues involved and the proposed executive order affect 
a number of Executive Agencies outside the White House, I am 
submitting copies for clearance simultaneously to The Departments 
of State, Defense, Justice, Transportation and Commerce. 

cc: The Attorney General (Attention: Messrs. Scalia and Kauper) 
The Secretary of State (Attention: Robert Ingersoll) 
The Secretary of Defense (Attention: Len Niederlehner) 
The Secretary of Commerce 
The Secretary of Transportation (Attention: John Barnum) 
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REVISED DRAFT 3/3/76 

ME1v10RANDU1v1 FOR THE PRESIDENT 

FROM: 

SUBJECT: 

EDWARD C. SCHMULTS 

Guidelines and Procedures for 
Presidential Review of CAB Decisions 

The Presidential power to approve or disapprove CAB decisions in 
international cases is coming under increasing criticism, and 
proposals have been made that Congress pass legislation to limit 
the substantive grounds of review and assure procedural fairness.*/ 
To-address the concerns that have been raised, this memorandum 
proposes options to improve the Presidential review process by 
revising the substantive grounds of review and imposing ce:ctain 
procedural requirements. 

1. Background 

(a} The Presidential Authority to Review CAB Decisions 

The Presidenthas two kinds of review authority over 
CAB decisions under Section 801 of the Federal Aviation Act: 

. . 

Under 801 {a} Board actions affecting the 
certificate of an air carrier -- i.e., route 
awards and mergers -- affecting overseas 

~</ The Aviation Subcommittee of the Senate Commerce Committee 
will begin hearings on the Administration's proposed Aviation Act 
(S. 2551) on April 6. The Subcommittee may broaden the hearings 
to include regulatory reform matters not included in S. 2551 and 
a review of the President's approval authority over CAB decisions • 

. . - -:--.-~ ~ ·- ---- ---. 
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or foreign air transportation are subject to 
the approval o£ the President.>:~/ 

Under 80l(b), if the CAB exercises its po·,<..-er 
to disapprove an international ·fare schedule, 
the President may disapprove that order not 
later than 10 days following submission to 
the President. >:~,~I 

(b) Rationale for the Authority: Legislative History 

The Congressional purpose in giving the power of approval 
to the President in international and overseas cases -.,vas in :::-ecognitioa 
of the President's unique constitutional responsibilities for foreign 
policy and national defense. It \~as felt that there were both foreign 
pol~cy and defense aspects to the choice of routes and carriers, and 

.,_I ::· "The issuance, denial, transfer, amendment, cancellation, 
suspension, or revocation of, and the terms~ conditions, and 
limitations contained in, any certificate authorizing an air 
carrier to engage in overseas or foreign air transportation, 
or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air 
carrier under section 1372 of this title, shall be subject to 
the approval of the President. Copies of all applications in 
respect of such certificates and permits shall be transmitted 
to the President by the Board before hearing thereon, and all 
decisions thereon by the Board shall be submitted·to the 
President before publication thereof. 11 49 U.S. C. l46l(a) 

::<:!</ "Any order of the Board pursuant to section l482(j) of this title 
suspending, rejecting, or canceling a rate, fare, or charge for 
foreign air transportation, and any order rescinding the effective­
ness of any such order, shall be submitted to the President before 
publication thereof. The President may disapprove any such 
order when he finds that disapproval is required for reasons of 
the national defense or the foreign policy of the United States not 
later than ten days following submission by the Board of any 
such order to the President. 11 49 U.S. C. l46l(b) 

:~t' ··:- ~;. ;::::,;~f;;:~·· --~ ;.~;:::;.~·.:: -:--::7~; .:;:~::;~.:::.:;:; :':'; ·-:::".-::,;-:;;;,;:::-~~.:;::";.::,:·,:::::;::~.·~ '-::-~;~,:~~"7:~~~-~~-~-~:~-: :-4~:..: .,.~~ 

-: -.--.' . 

• 



-3-

the setting of rates. The floor debates made specific reference to 
the irrlportance that foreign nations attached to airline matters. 
Defense was emphasized in connection with the selection o£ flight 
paths and access by foreign carriers to areas near U.S. defense 
installations, and in the selection of airport sites. The argument 
was made that such decisions were executive in character 2.ncl should 
be left to the President. 

As a legal matter, therefore, the review authority under 
both 801 (a) 2.nd (b) was intended to preserve the prerogatives of 
the President in matters of defense and foreign policy, and should 
be exercised only for those purposes. These criteria are very 
broad, but they do suggest that Presidential review should not, for 
the_ most part, be concerned with errors of fact or law, or with 
economic questions, that do not arise from some defense or foreign 
policy concern.of the President. At the same time, it is often . 
difficult (and sometimes not desirable) to separate "econow.ic questions 11 

from "foreign policy 11 concerns. 

(c) Problems Raised 

Over the years, aviation commentators have raised a number 
of problems with respect to the White House review process: 

(1) Substance. There are no guidelines as to the kinds 
of substantive issues appropriate for consideration by the President. 
Continuing disagreement arises within the Executive Branch and the 
White I;Iouse staff over what issues are relevant. Political and 
economic factors are often invoked by interested parties, and there 
have been allegations that the President's power has been abused. 
The American Bar Association, despite a study conclusion that the 
power has not been abused, is on r_ecord in favor of a partial with­
drawal of this Presidential power, ~:<j and Senator Magnuson is said 

·'·f .,. The December 31, 1975, Report of the CAB Advisory Corrnnittee 
on Procedural Reform, with some vigorous dissents, endorsed 
the ABA' s somewhat ambiguous proposal to withdraw the 801 
authority 11 in a, manner which will preserve the President's 
constitutional rights and obligations in the fields of national 
defense and foreign relations while removing domestic political 
considerations from the decision-making process and assuring 
availability of judicial review. 11 (p. 24) 

• 



to be planning legislation that would bar the President from deciding 
which airline should receive an award. 

(2) Procedures. There are no procedural restrictions 
governing access by interested parties to rnembers of the White 
House staff. ivlany interested parties seek to argue their cases 
in ex parte contacts with the staff, while others scrupulously avoid 
any communication with us. This situation is perceived by some to 
be both unfair and conducive to appearances o£ impropriety. It is 
all the more so, the critics assert, in light of the open hearing on 
the record before the CAB. A similar problem is said to exist in 
the departments and agencies. 

(3) Release of CAB Decision. The CAB is barred by 
statute from publishing its recommended decision until after 
submission to the President, but in practice the Board 1 s decision 
c o~tinues to be withheld following. submission until after the President 
has acted. As a result, during the White House staff review, some 
parties obtain copies of the opinion surreptitiously, while others are 
unable to address their arguments to the specifics of the Board 1 s 
decision. 

(4) Judicial Review. The courts presently will not review 
Section 801 orders because until the President approves them they 
are not sufficiently "final" and after the President acts on them, they 
constitute "political action". In deciding Section 801 cases, however, 
the Board engages in complex adjudication of regulatory issues that 
in all other cases are subject to judicial review. Lacking judicial 
review, parties -- and departments and agencies -- have alleged 
legal and factual errors of a kind that would normally be decided 
by courts as grounds for Presidential disapproval. It is possible 
that a. disclaimer of Presidential interest accompanying approval of 
a Board decision will operate to preserve judicial review with 
respect to errors by the Board.>!< I 

2. The Basic Dilemma 

These problems arise because the statute superimposes executive 
approval on an adjudicative type administrative proceeding. This is 

-··I ... You attempted to do this in the recent Allegheny decision. There 
is as yet no court decision confirming or rejecting this approach • 
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unique to the CAB. The issues that come before the Board include 
questions of the impact of route awards on corn.peting airlines, 
compatibility of a route a\vard or fare decision with the O\··erall 
route or fare structure, economic viability of the route and the 
ability of the carriers to perform. Resolving these questions fairly 
calls for the full panoply of due process -- hearings with witnesses, a 
formal record, the right to introduce evidence and a more or less 
adversary hearing. Neither the White House nor the Executive 
Branch generally is equipped to duplicate or review all of the aspects 
of such a process. That kind of review is the normal function of the 
courts, not the executive function of insc:ring that the decision is 
compatible with defense and foreign policy objectives of the President. 

The temptation has been irresistible, however, for the interested_ 
parties- c1nd government agencies to reargue many of the same 
economic issues decided by the Board. When this is done through 

·-ex parte contacts at the White House or in the departments and 
agencies, the procedural safeguards to assure fairness are lacking 
and appearances of impropriety can arise. 

There are no simple solutions to these problems. But it is 
clear that there has been an increasing tendency to argue here matters 
that relate primarily to economic and regulatory issues decided by 
the Board, and which some may view as having only a remote connection 
to defense or foreign policy objectives as such. Action to improve the 
Section 801 review process should be viewed by manyas a significant 
"good government" effort on your part; inaction may result in a 
reduction or loss of your existing power. 

The questions raised are thus both substantive and procedural: 
Substantively; what should be the proper scope of the terms 11defense". 
and 11foreign policy"? Procedurally, what changes should be made in 
the White House review to address the concerns expressed about the 
perceived 11fairness 11 of the process? The answers to these questions 
may be interrelated, since a broad substantive review arguably 
creates a greater need for formal procedures than if substantive 
issues were largely excluded. We begin, therefore, with the sub­
stantive options. 

• 
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3. Svbstantive Options as to the Scope of Presidential Revie'.v 

·option A: A broad, flexible definition as used in the past 

Under this option, the scope of the Presidential revie\v of 
CAB decisions would not be changed. The meaning of "defense'' is 
fairly clear and has not been the subject of controversy. The 
expansive term is "foreign policy", which has been broadly interpreted 
to embrace a variety of Presidential policies, including competition, 
anti- inflation policies, errors of law, regulatory reform, and the 
financial health of the international U.S. flag carriers. 

Pro: 

A broad, flexible interpretation enables the President 
to correct many overly restrictive, anti-competitive 
attitudes of the CAB in international markets. In 
the context of regulatory reform, it is possible to 
implement procompetitive international policies 

·under existing authority without waiting for legislative 
action. It also enables the President to carry out 
directly other Presidential transportation and 
economic policies with significant foreign policy 
overtones. 

Con: 

Critics of the present process assert that it 
involves the President in a review on the 
merits of issues better left to the CAB's 
regulatory expertise and deprives parties 
of judicial review on issues with no defense 
or foreign policy significance. 

Option B: Issue a definition of defense and foreign policy 

(1) Under this option, after appropriate consultation with 
the government agencies involved, the term "foreign policyr: would 
be defined for Section 801 purposes to include certain matters 
and exclude others. Thus, an Executive Order could prescribe 
that foreign policy considerations will include, for example, one 
or more of the following: 

• 
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Pro: 

Questions of international aviation policy, 
which can be further defined to include or 
exclude issues of competition, transportation 
policy and financial health of the airlines. 

Anti-inflation objectives. 

De -regulation objectives. 

The rationale for Presidential consideration 
of certain issues would be more clearly stated 
than in the past, thus reducing appearances that 
the power is being abused. 

Providing specific criteria would give the 
parties a basis for presenting their arguments 
to the President. 

Con: 

In practical effect, there would be no change 
in terms of what arguments the parties can 
make. Attempting to define in advance what 
are and are not foreign _policy issues cannot 
be done with precis ion .. :./ · 

Setting specific grounds for Presidential review 
could stimulate the parties to appeal to the 
President with greater frequency and create 

For example, in the Service to Saipan case, the State 
Department raised the issue of the desirabil~ty of a direct 
circle route to the Micronesia market as a foreign policy 
matter, but this is also an issue that the Board must con­
sider. The State Department also argued the prospective 
impact of Japanese pressure for additional routes to the 
United States on other airlines, but this is again an issue 
that must be considered by the Board. 

'fll·~··:·:-~ ··~·""'" .. Y·--.:--"-" :-~ __ ._.,.--~ ....... ~~-..... -.·-
.. - . - . . - . ·-- . --

, .......... _.---..·. '1"-~,.··-~~~~ .. ..J:._·-~-~ ~:.~·-?-:"·-:_~.,,;,;,-1 
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additional pressure for procedural forrr1alities. 
It could also ir:nply the creation of substantive 
rights and lead to judicial review of the 
Presidential action. 

If the "foreign policy" definition includes son<e 
concept such as ''international aviation policy~• 
or "international economic poli.cy'', it will be 
argued that the President can substitute his 
regulatory policies for those of the CAB in 
international cases. If it is decided to refrain 
from what can be alleged to be ''regulatory 
intervention", Option C would appear to be 
more effective than a definition of "foreign 

·policy. 11 

{2) A variant on this option would be to specify in the !!fore i.gn 
policy" definition that the President would not in his review choose 
one carrier over another. Newspapers have reported an interest 
in legislation to bar Presidential power to so choose. 

Pro: 

Con: 

The potential for appearances of impropriety is 
great when the Board is reversed on the selection 
of a particular carrier. 

Accepting this limitation could reduce pressure 
for legislation. 

Decisions on matters other than carrier selection 
~ ~ can have just as much impact on a carrier, 
such as ~hether or not to establish or continue a 
route. The "reform" would be more apparent than 
real. 

Genuine foreign policy problems can involve the 
selection of a carrier • 
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Other reforms could be equally or more effective 
in deter ring legislation. 

Option C· Do not limit yot<r authority bv a defin~tion of foreign 
policy, but declare your intention to exercise your 
review power only on matters which you deem to be 
of truly Presidential concern; and direct executise 
agencies to present to the CAB on the record anv 
views which they may have on regulatory policy. 

A more practical approach than defining "foreign policy", 
which could result in a contraction of Presidential pow-er, would 
be _to signal your intention to place greater reliance on the CAB 
process to ascertain facts, decide routine economic questions 
and, in general, establish regulatory policies. Presidential 
power would be fully preserved, since the President is the judge 
of what issues are important enough to rise to the level of a 
Presidential foreign policy concern. Less important matters 
can be dismissed on the ground that they don't rise to that level 
of concern, without saying that the President lacks power to 
consider the-m. In some cases, where the Executive agencies 
are concerned that the facts of record on which the Board based 
its decision are out of date, you can request adequate fact findings 
as a predicate for your defense or foreign policy judgments. 

The major innovation would be to force executive agencies 
to categorize their views as either (a) so exceptional as to warrant 
Presidential cons ide ration under Section 801, or (b) as regulatory 
issues that should be presented to the Board (and on the record, 
except as confidentiality may be required for reasons of national 
security). In the past, there has been no mandate to make such 
a choice, which has led to the arguing of all agency policies 
through the Section 801 reviev..r, without regard to their level of 
importance or relationship to Presidential concerns. The essence 
of this option is to sort out the issues of detail that don't warrant 
Presidential attention by establishing a test of defens~ or foreign 
policy importance rather than a restriction on the extent of the 
President's powers. 

• 
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The policy represented by the option would recogni.;::;e that \•:hile 
the President has sole responsibility ior the conduct of foreign 
policy, Congress has a substantial role i.n prescr~bing intel·naEonal 
economic policy, and it has given the Board :;:egula tory pO\'."e r over 
internati.onal as well as domestic aviation qt:estions. Since the SOl 

power is a recognition of the Presidential pow·er to conduct .for-eign 
policy, it does not diminish that power to suggest that the President 
need not review those economic and regulatory issues in i.nternational 
aviation c·ases which have been thoroughly aired before the Board 
and do not have a material impact on foreign policy. 

While it is impractical to set forth, in a hard and fast manner, 
categories of issues that should not be reargued before you, under 
this option you would ordinarily refrain from considering issues of 
competition, inflation, financial health of airlines, the viability of 
routes, or transportation objectives, whi.ch fall within the admini.stra­
tive competence of the Board. While the possibility that such issues 
could rise to the level of a foreign policy issue in particular cases 
cannot be excluded, the point is that foreign policy should not be 
invoked by government agencies and interested parties merely as 
a rationale for Presidential review of matters better left to CAB 
expertise. Of course, there will be cases where considerations of 
international trade or economic policy will be important components 
of foreign policy and so _of Presidential concern. For example, 
maintaining competitive, financially viable U.S. carriers on specific 
routes may be a foreign policy objective in itself. 

Since the real problem here may be one of attitude or approach 
of the Executive Branch agencies in making 801 recommendations, 
an emphasis on procedural improvements and the function of the 
Section 801 review process may encourage the agencies to take a 
more restrictive approach and to view the President's approval 
power, not as a lever for making regulatory policy across the board 
in .international aviation cases, but as a mechanism to protect his 
own prerogatives on matters of defense or foreign policy.~</ 

:(</ The mere filing of a protest by a foreign government should not 
suffice to create a foreign policy reason to disapprove or modify 
the Board's decision. It should be recognized that private parties 
lobby foreign governments as well as our own, and that foreign 
governments are receptive from time to time to the protection 
of vested interests. The criterion should be not whether the 
foreign government agrees with the CAB's decision but whether 
that disagreement is serious enough to cause a foreign policy 
problem if the decision is allowed to stand • 
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This opt~on would not prevent the Council on International 
Economic Policy, or the Departments of State, Justice, Comm.erce 
or Transportation from injecting substar:.tive policy views on all 
issues into CAB proceedings, and on grounds i::1.cluding, but not 
limited to, defense and foreign policy. This may and should be 
doDe on the record before the Boar(\. Such substantive policies 
\Vhich are v.:ithi.n the purview of the Board should be separated 
wherever possible from the grounds which should occasion 
Presidential review under Section 801. 

Pro: 

Con: 

The President's power to review international 
aviation matters would not be contracted but, 
as a practical matter, the scope of Presidential 
review would be reduced in many cases by 
encouraging government agencies and interested 
parties to abide by CAB resolution of the issues. 

The reason that the Section 801 power has become a 
problem to some aviation commentators is that in 
their view it has been used to review the substance 
of regulatory issues better left to the CAB. Thus, 
they argue that the only effective solution is to exclude 
regulatory issues wherever possible from Presidential 
review. 

It would avoid the need for formal procedures to 
better assure due process within the White House 
(Procedural Option D). It is the logical counter­
part of procedural Option E below. 

The President's role in determining regulatory policy 
in international aviation would be reduced. Implementa­
tion of an Executive international aviation policy might 
have to rely on other means than the Section 801 
authority. 

1~K~~~;~:.~?:;::::~7'7:·-~:~-~~~~~~.~~~~:::.:-::--·:::~~::~?:.rr:?~.:.~~"r:.~,z:::::::: 
---- . :~ . . 
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In any particular case, it may be difficult to C.eterm~ne 
which argum.ents rise to a level of truly Presidential 
importance. 

Approve Option __ A: A broad, flexible definition 
as used in the past. 

____ <;__ •• 

B: (l) Issue a restrictive deiini.tion 
of defense and foreign policy. 

C: 

(2) Abstain from the choice of a 
carrier. 

Do not limit your authority by 
a definition of foreign policy, 
but declare your intention to 
exercise your review pc)\ve r only 
on matters which you deem to be 
of truly Presidential concern; and 
direct executive agencies to present 
to the CAB on the record any views 
which they may have on regulatory 
policy. (Recommended by Counsel 
to the Pres ide nt, ____________________________ ) 
Comment: 

4. · Procedural Ootions as to Contacts with White House Staff and 
Matters to be Presented to CAB 

Option D: Adopt formal procedures for the Presidential review. 

Ex parte contacts with White House personnel would be banned. 
Written comments from the parties wouldbe accepted by the White 
House staff, but a docket would be established so that copies were 
available to all interested parties. Oral contacts by private parties 
would be limited to meetings or hearings to which all interested 
parties (private and government) would be invited. All \Vritten. 
materials submitted by government agencies would be made part 
of the public record subiect to the usual exceptions for national 
security and proprietary information • 
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Pro: 

Con: 

This would regularize the review orocess and 
hopefully limit appearances of ir:Y:?ropriety. It 
v:ould be the logical procedural counterpart of 
substantive Options A or B. 

The existence of sue h procedures invites the parties 
to reargue the same issues already deciried by the 
Board. 

It would involve the White House staff in a kind of 
operational activity and level of detail that go 
beyond its normal functions. 

In some cases, Defense and foreign policy issues 
require coP...fidential internal communications 
rather than on the record presentations and so 
establishing a docket for communications of the 

·agencies would create more problems than it 
would solve. 

Option E: Bar contacts by private parties with the White House 
staff; require that Executive agencies state their 
economic and regubtory views in the Board 1 s pro­
ceeding and give the Board notice o£ any intention 
to make additional recommendations to the President 
on defense or foreign policy grounds; views of p:-i v-ate 
parties would be conveyed to the President through the 
departments; in each category exceptions would be 
permitted as required by foreign policy or defense 
needs. 

This Option is the procedural counterpart of substantive Option C 
which would place greater reliance on the CAB regulatory process. 
Executive agencies could express substantive views on matters 
beyond the scope of SOl, but on the record before the CAB. Purely 
economic or regulatory arguments \vould have to be made initially 
to the Board. As to matters subject to 801 review, they should 
indicate whether they will have a recommendation or objection if 

" -·-··~----~ ... --···----..r:-~:...-:."''i:~ .. ~~---·-----
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such an issue is identifiable during the proceeding before tlce Board. 
The 80 l 2·eview process "\vould be lin"lited to genuLnc .foreign policy 
and defense issues which norrrtally involve cor~i.denti;}.l commu;::i.caticus 
re.ther than formal procedu::.-es. To provide sorrte disciplin2 and to 
improve the Board's role as expert advisor to the President, executi\"e 
agencies which present a point to the President th<::.t they ha,_,·e not 
made to the Board could be required to explain why the Board was 
not given an opportunity to consider it. There are, of course, 
legitimate reasons for 2.gencies to change their views on the basis 
of new f<tcts or circumstances, or simply upon reconsideration; but 
to the extent possible, the Board should be given the first opportunity 
to consider them. 

Pro: 

Con: 

Ex parte contacts with the White House staff '.Vould 
be eliminated. 

The President and his staff would be freed from 
involvement in substantive issues decided by the 
CAB. 

Executive participation in formulating international 
aviation policy would be preserved, but separated 
from the more limited purpose of the 801 review. 
The threat of legislative restriction of the 801 
power should also be reduced. 

As to 801 issues of fC?reign policy and defense, their 
discussion typically requires confidential communica­
tions which makes it difficult for the State Department 
to explain its views on the record. However, the 
statements required by Defense and State to the CAB 
on 801 matters could be limited to their conclusions 
and so much of their reasoning as does not require 
confidentiality. As long as the Board knows what 
that objection is, it can frame its recommended 
decision either to avoid that objection or, in the 
alternative, to state what its decision would be if 
the President agrees with the Departmental view or 

~~-~ :~ ..... ··t~ ••.. -_..,. ....... __ ..... .:,•."'t ..... .,._-•. -~, .. _...,_ .... _...:;·~-t-- ····- ~ .... ·--·~ .... ~.--~-"t~-"':C:: .... _ .. ~ .... _.........., ... ,.,~ .. --., ..... ,., _ __._.0:.._,.,._. ~~ ....... ~. "'' ----·-···,"·""''"'""! ..... ~ .... ·.····"" --· ~ -·~·:~··:.•• :::-:-·· ... v.: ..... ·.;..·.~, .. ··.:x-•·"!;.··''_.~:-:...~·.~·"".::-:~ ...... .,~ .. ~~ ·~·1"_"'::-....~ ""'?"t~~· 
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what the Board '.Vould recommend i.f he disagrees. 
Exceptions would be allowed for cases in v:hi.c h 
foreign policy embarrassment could result fror::. 
disclosure of the sole fact that the State Departrr:.ent 
has made a recommendation, though ::Cxccutise 
agencies should be informed, subject to norn-:;::..1 
classification safeguards. 

Some parties will complain that they are denied 
access to the President on foreign policy issues, 
though legitimate exceptions "\vould be: possible. 

Option F: Make no change 

Pro: 

Preserves maximum access by all parties. 

Con: 

Presents an appearance of unfairness. 

Decision: 

Approve Option __ D: Adopt formal procedures for the 
Presidential reviev,r 

E: 

• 

Bar contacts by private parties 
with the White House staff; require 
that Executive agencies state their 
economic and regulatory views in 
the Board's proceeding, and give 
the Board notice of any intention 
to make additional recommendations 
to the President on defense or foreign 
policy grounds; private parties 1 views 
would be conveyed to the President 
through the departments; exceptions 
would be permitted as required by 
foreign policy or defense r:.eeds 
(Recommended by Counsel to the 
President, ____________________________ ) 
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F: :tv1al;:e no cha~ge 

Comrnent 

5. Other Section 801 Matters 

Option G: Authorize release of the Board 1 s recommended decision 

As noted on page 4, paragraph (3) above, the Board has follo"ved 
the practice of withhold~ng its recommended decisions after sending 
them to the President until he acts on them. The decisions are often 
leaked to the parties, and are eventually published after the President 
acts. In unusual cases, there may be a defense or foreign policy 
reason for withholding all or part of a Board dec is ion. A screening 
process that would give the President an opportunity to object to 
rel~ase within 5 days should accommodate this requirement. 

Pro: 

Con: 

There is no need for confidentiality other than 
possible defense or foreign policy reasons, which 
are accommodated by a 5-day notice and opportunity 
for you to prevent release. 

There is a lawsuit pending to compel release 
which could be rendered moot by your action. 

Making the CAB decision available to the parties 
may result in more appeals to the President. This, 
however, already happens despite the lack of 
formal release. 

(Recommended by Counsel Approve-----­
to the President) ... -- -----! 

_I 

Disapprove -----
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Option H: Preserve judicial review excent \v·here exores~ 
stated otherv;ise 

The purpose of barring judicial review is that cou:;::ts sl:ould 
not pass on questions o£ foreig:1 and defense policy. On issL:es 
where the President does not n~ake such a decision, there is no 
apparent reason for depriving the parties of the opportunity for 
judicial revie\v. There are some legal doubts as to your authority 
to resolve this by Executive Order, but the Department o£ Justice 
believes that there is a good case in favor of such authority. 

Pro: 

Con: 

Preserves the parties' rights and avoids argument 
of legal errors during the Presidential review 
process. 

Increasing access to the courts is a significant and 
concrete element of reform that would add credence 
to your action as good government; omission of this 
element could attract criticism for not doing the 
whole job. 

The Department of Justice cautions that the courts 
might carry this to the point of reviewing all orders 
that relate to domestic carriers. 

Approve (Recommended by Counsel -------
to the President) 

Disapprove -----

Option I: Issue an Executive Order embodying reforms 

There is presently no published guideline on conduct of the 
Presidential review under Section 801. If you decide to make 
significant substantive or procedural changes, an Executive Order 
wo,~ld be an effective way of stating your policy. An illustrative 
draft embodying the recommended Options C, E, G and H is 
attached. Since. the issuance of an Executive Order involves a 
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more extenstve clearance procedure than this decision mer:J.ora::!.durn, 
an Ordec· '.'/OUlcl be processed and subrnitted to you follm,:ing your 
decisions herein. 

Pro: 

Con: 

If you decide to make a substantial change such as 
proposed in Options C and E, an Executive Order 
would be an affirmative statement of your intention · 
to improve what some view as an unfair process and 
serve as a guideline for conduct by government 
agencies and private parties. 

If you decide to make no substantial change, issuing 
an Order would serve no clear purpose. 

Approve (Recommended by Counsel 
to the President) 

Disapprove ___ _ 

In addition to the options presented above, there have been 
recommendations that the Chairman of the CAB be included in the 
White House review process and that the internal staffing procedure 
be reviewed and revised. The former may be desirable on particular 
occasions, and can always be done on a discretionary basis. Ho'.vever~ 

it does not appear desirable to bind yourself at this time to such a 
procedure by any formal action. Like'.vise, internal staffing arrange­
ments can be reviewed following your decisions on the Section 801 
pr.ocess and they need not be included in an Executive Order . 

• 



DRAFT 

EXECUTIVE OPJJER 

PRESIDENTIAL APPROVAL OF DECISIONS BY THE CIVIL 
AERONAUTICS BOARD PURSU;\NT TO SECTION 801 

OF THE FEDERAL AVI..t...,. TION ACT 

By virtue of the authority vested in me by the Constitution 

and laws of the United States, including Section 80 l of the Federal 

Aviation Act as amended (49 U.S. C. 1461 (Section 801)), it is 

ordered that: 
-- _! --

Section l. Recommendations by Federal departments and 

agencies to the President in connection with decisions of the Civil 

Aeronautics Board (Board) which are subject to approval by the 

President under Section 801 shall state specifically what foreign 

policy or defense objectives form the basis for such recommendations. 

Issues that relate primarily to economic or regulatory policy, as such, 

should ordinarily not be the basis for recommended approval or 
I . 

di.sapproval under Section 801. Recommendations by departments 
' 

and agencies with respect to economic and regulatory matters, other 

than considerations of defense and foreign policy matters .which are 

the subject of recommendations to the President under Sect!.on 801, 

shall be made to the Board, on the public record, in accordance with 

----'··--,, ..... __ ~-·. __ .,_ -----.. --... ·-··- ~ -··· , .... • ............ ..__-.,,. .. ..._ .. "'""" . 
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the procedures of the Board. While some issues will inevitably 

involve both questions of regulatory policy and foreign policy, 

executi\·e agencies should make a conscientiou.s effort to present 

as much of their views as possible in economic and regulatory 

terms on the record in proceedings before the Board, and raise 

only exceptional matters of defense or foreign policy that are of 

uniquely Presidential concern in the course of the limited review 

under Section 801. Changed factual conditions following the closing 

of the Board record may provide the basis for a recommendation 

that the case be returned for new fact findings as a basis for the 

President's review. 

Section 2. Departments and agencies which intend to make 

recommendations to the President on matters of defense or foreign 

policy for purposes of Section 801 shall, consistent with the con-

fidentiality required for reasons of defense or foreign policy, make 

the existence of such intentions and the conclusions to be recommended 

kq.own to the Board in the course of its proceedings. The require-

ments of defense or foreign policy may, in appropriate cases. require 

that the existence of a defense or foreign policy recommendation 

remain confidential. Any recommendation made to the President by 

a department or agency in the course of the Section 801 approval 

~ ·-·-----~·~;··'1.·· .- . ., ....... -... ,.. --· 
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process that has not previously been conveyed to the Bo2.rd shall 

be so identified, together with an explanation as to why the Board 

was not notified. No provision of this Executive O:rder is inte!:1.cled 

to prevent 2.ny ·2.genc y for good reason from changing its position 

and conveying such changed position to the President. 

Section 3. No person within the Executive Office of the 

President shall discuss matters relating to the disposition of a case 

subject to the approval of the President under Section 801 with any 

interested private pq.rty prior to the President's decision; and any 

written communication from interested private parties shall be 

referred to the appropriate department or agency. Exceptions to 

this prohibition may be made when the head of an appropriate 

department or agency finds that direct written or oral communica­

tion b~tween a private party and a person within the Executive Office 

of the President is needed for reasons of defense or foreign policy. 

Departments and agencies which make recommendations to the 

President pursuant to the Section 801 approval process shall establish 

public docJ:cets for all written communications between their officers 

and employees and private parties in connection with the consideration 

of such recommendations and shall prescribe such other procedures 

governing oral and written communications as they deem appropriate • 

.,.-.·:-·:·1· 
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Section 4. If within 5 business days after receipt of copies 

of a reco:-rtmended decision of the Board submi"i:ted to tl1e P!"esident 

under Section 801, the President does not furnish to the Chairm.an 

of the Board a letter objecting to release of such decision, the 

Board is authorized to release the text thereof. The President will 

ask for the views of the Departments of State and Defense, and the 

Assistant to the President for National Security Affairs as to whether 

~oreign policy or defense considerations require that such decision 

not be released. If objection is raised to part but not all of a document_. 

only that part as to which a defense or foreign policy objection to 

disclosure has been raised shall be withheld. A lack of objection to 

release of a document implies nothing with respect to possible defense 

or foreign policy objections to the content of the order. 

Section 5. Approval by the President of a decision of the 

Board pursuant to Section 801 is not intended to deprive any party 

of an opportunity to obtain judicial review of the Board's decision, 

unless expressly stated to the contrary. 

THE WHITE HOUSE 
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