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THE WHITE HOUSE

WASHINGTON

May 3, 1976

ADMINISTRATIVELY CONIIDENTIAL

MEMORANDUM FOR: EDWARD SCHMUILTS
THROUGH: _ PHIL BUCHEN
FROM: JIM CONNOR Q68
¢
SUBJIECT: Guidelines and I’rocedures

for Presidentizl Review of
CAB Deccislons

’

The President reviewed your memorandum of April 15 and
approved the following:

Item 3 - Substantive Options as to the Scope of Presidential Review

Option C - Do not limit authority by a definition of foreign
policy, but declare intention to cxercise review
power only on matters which are deemed to be
of truly Presidential concern; and direct

exccutive agencies to present to the CAD on the
record any views which they may have on regulatory
policy.

Item 4 - Procedural Ontions as to Contacts with White IHouse Staff
and matters to be Presented to CAB

Option E - Minimize White House procedures: Bar contact by
private parties with the White House stafl; require
that Executive agencies state their economic and
regulatory vicws in the Board's proceeding and give
the Beard notice of any intention to make additional
rccommendations to the President on defense or
foreign policy grounds; views of private partics
would be conveyed to the President through the
departments; in cach category exceptions would be
permitted as required by foreign policy or defense
neoeds,



Item‘S - Other Scction 801 Matters

Option G - Authorize release of the Board's recommended decision

Approved,

Option H - Establish procedures to make judicial review possible
in a limited class of cases

Approved

Option I - Issue an Ixecutive Order embodying reforms

No decision was made on this item - The following
notation was made in connection with the "pro' and "con'' of
this matter - Y277,

-

Pleasc follow-up with appropriate action.

cc: Dick Cheney



April 30, 1976

MR PRESIDENT:

d\aideﬁﬁu and Procedures for
Presidential Review offi CAB Decisions

Some extensive comments were received as a resulte of our
staffing of the attached memorandum,

Brent Scowcroft agrees that the Presidential review of CAB decisions
should be revised and concurs in the consensus which has developed
in support of Option C. His further comments are at TAB A,

At Bill Seidman's suggestion CIEP prepared some detailed comments
concerning their feelings on this subject. (TAB B.)

Bill Seidman's recommendations are included with other senior
staff members ' votes on the various issues. His additional comments
are at TAB C,

Item 3 - Substantive Options as to the Scope of Presidential Review

Option C - Do not limit your authority by a definition of forejgn
policy, but declare your intention to exercise your review
power only on matters which you deem to be of truly
Presidential concern; and direct executive agencies to

present to the CAB on the record any views which they
may have on regulatory policy.

Favored by Messrs. Marsh, Lynn, Seidman, Cannon
and Scowcroft.

Item 4 - Procedural Options as to Contacts with White House Staff and
Matters to be Presented to CAB

Option E « Minimize White House procedure. Favored by Jack Marsh
Option F « Make no change - Favored by Bill Seidman

Item 5 « Other Section 801 Matters
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Option G « Authorize Release of the Board's recommended decislon:

Approved by Messrs. Marsh and Seidman

Option H « Establish procedures to make judicial review possible

in a limited class of cases

Approved by Jack Marsh and Bill Seidman

Option I - Issue an Executive Order embodying reforms

Approved by Jack Marsh with change - See TAB D
Disapproved by Bill Seidman
Since the attached memorandum was prepared by Ed Schmults

the CAB sent a memorandum which E4d Schmults thinks should be
made a part of the package. See TAB E,

Jim Connor




April 15, 1976

MEMORANDUM FOR THE PRESIDENT

TN
FROM: EDWARD C. SCHMUL’IS‘\.;E(&" 5
SUBJECT: Guidelines and Procedures for

Presidential Review of CAR Decisions

The Presidential power to approve or disapprove CAB decisions in
international cases is coming under increasing criticism, and
proposals have been made that Congress pass legislation to limit
the substantive grounds of review and assure procedural fairness.X
To address the concerns that have been raised, this memorandum
proposes opticns to improve the Presidential review process by
revising the substantive grounds of review and imposing certain
procedural reguirements,

1. Background

(@) The Presidential Authority to Review CAB Decisions

The President has two kinds of review authority over
CAB decisions under Section 801 of the Federal Aviation Act:

-- Under 801(a) Board actions affecting the
certificate of an air carrier -- i, e,, route
awards and mergers -- affeciing overseas

%/ On April 6, the Aviation Subcommittece of the Senate Commerce
Committee began hearings on the Administration's proposed
Aviation Act (S, 2551). The Subcommittee may broaden the
hearings to include regulatory reform matters not included
in S, 2551 and a review,of the President's approval authority
over CADB decisions.



or foreign air transportation are subject to
the approval of the President. =/

-- Under 801(b), if the CAD exercises its power
to disapprove an international fare schedule,
the President may disapprove that order not
later than 10 days following submission to
the President., ©*/

(b) Rationale for the Authority: Legislative History

The Congressional purpose in giving the power of approval

to the President in international and overseas cases was in recognition

of the President's unique constitutional responsibilities for foreign
policy and national defense, It was felt that there were both foreign
policy and defense aspects to the choice of routes and carriers, and

"The issuance, denial, transfer, amendment, cancellation,
suspension, or revocation of, and the terms, conditions, and
limitations contained in, any certificate authorizing an air
carrier to engage in overseas or foreign air transportation,
or air transportation between places in the same Territory
or possession, or any permit issuable to any foreign air
carrier under section 1372 of this title, shall be subject to
the approval of the President. Copies of all applications in
respect of such certificates and permits shall be transmitted
to the President by the Board before hearing thercon, and all
decisions thereon by the Board shall be submitted to the
President before publication thereof." 49 U.S.C. 1461(a)

"Any order of the Board pursuant to section 1482(j) of this title
suspending, rejecting, or canceling a rate, fare, or charge for
foreign air transportation, and any order rescinding the effective-
ness of any such order, shall be submitted to the President before
publication thereof. The President may disapprove any such
order when he finds that disapproval is required for reasons of
the national defense or the foreign policy of the United States not
later than ten days following submission by the Board of any

such order to the President.” 49 U.S.C. 1461(b)



the setting of rates. The floor debates made specific reference to
the importance that foreign nations attached to airline matters,
Defense was ernphasized in conncction with the selection of {light
paths and access by foreign carriers to areas necar U.S. defense
installations, and in the selection of airport sites. The argument
was made that such decisions were executive in character and
should be left to the President.

As a legal matter, therefore, the review authority under
both 801(a) and (b) was intended to preserve the prerogatives of
the President in matters of defense and foreign policy, and should
be exercised only for those purpos es./ These criteria are very
broad, but they do suggest that Presidential review should not, for
the most part, be concerned with errors of fact or law, or with
economic questions, that do not arise from some defense or foreign
policy concern of the President., At the same tizne, it is clear that
matters of international economic policy frequently will be inextri-
cably interwoven with foreign policy considerations, Thus, it will
be often difficult (and sometimes not desirable) to separate '"economic
questions' from '"foreign policy'' concerns.

{c}) Proklems Raised

Over the years, aviation commentators have raised a
number of problems with respect to the White House review
process:

(1) Substance. There are no guidelines as to the kinds
of substantive issues appropriate for consideration by the President,
Continuing disagreement arises within the Executive Branch and the
White House staff over what issues are relevant. Political and
economic factors are often invoked by interested parties, and there
have been allegations that the President's power has been abused.
The American Bar Association, despite a study conclusion that the

%/ Technically, only 801(b) refers specifically to defense and
foreign policy, but the legislative history indicates that this
later amendment was expressive of the purpose behind 801 (a)
as well.



power has not been abused, is on record in favor of a partial with-
drawal of this Presidential powcr,i and Senator Magnuson is said
to be planning legislation that would bar the President {rom deciding
which airline should receive an award,

(2) Procedures, There are no procedural restrictions
governing access by interested parties to members of the White
House staff. Many interested parties seek to argue their cases
in ex parte contacts with the staff, while others scrupulously avoid
any communication with us, This situation is perceived by some to
be both unfair and conducive to appearances of impropriety. It is
all the more so, the critics acsert, in light of the open hearing on
the record before the CAB., A similar problem is said to exist in
the departments and agencies,

(3) Releasc of CAB Decision, The CAB is barred by
statute from publishing its recommended decision until after

submission to the President, and in practice this has been inter-
preted to mean that the CAB should not publish its decisions until
the President acts., However, in fact during the White House staff
review, some parties obtain copies of the opinion surreptitiously,
while others are unable to address their arguments to the specifics
of the Board's decision. A court case is pending which seeks
release of the recommended decision.of the Board,

(4) Judicial Review., The courts presently will not review
Section 801 orders because until the President approves them they
are not sufficiently "final'' and after the President acts on them, they

constitute ''political action', In deciding Section 801 cases, however,

*/ 'The December 31, 1975, Report of the CAB Advisory Committee
on Procedural Reform, with some vigorous dissents, endorsed
the ABA's somewhat ambiguous proposal to withdraw the 801
authority "in a manner which will preserve the President's
constitutional rights and obligations in the fieldsof national
defense and foreign relations while removing domestic political
considerations from the decision-making process and assuring
availability of judicial review." (p. 24)



the Board engages in complex adjudication of regulatory issues that
in all other cases are subject to judicial review. Lacking judicial
review, parties -- and departments and agencies -- have alleged
legal and factual errors of a kind that would normally be decided
by courts as grounds for Presidential disapproval. It is possible
that a disclaimer of Presidential interest accompanying approval of
a Board decision would encecurage the courts to review legal errors
by the Board. =/

2. The Basic Dilemma

These problems arise because the statute superimposes executive
approval on an adjudicative type administrative proceeding., This is
unique to the CAB. The issues that come before the Board include
questions of the impact of route awards on competing airlines,
compatibility of a route award or fare decision with the overall
route or fare structure, economic viability of the route and the
ability of the carriers to perform. Resolving these questions fairly
calls for the full panoply of due process -- hearings with witnesses,
a formal record, the right to introduce evidence and a more or less
adversary hearing. The White House is not equipped to duplicate or
review all of the aspects of such a process. That kind of review is
the normal function of the courts, not the executive function of
insuring that the decision is compatible with defense and foreign
policy objectives of the President,

The temptation has been irresistible, however, for the interested
parties and government agencies to reargue many of the same
economic issues decided by the Board. When this is done through
ex parte contacts at the White House or in the departments and
agencies, the procedural safeguards to assure fairness are lacking
and appearances of impropriety can arise,

There are no simple solutions to these problems; But it is
clear that there has been an increasing tendency to argue here matters
that relate primarily to economic and regulatory issues decided by

*/  You attempted to do this in the recent Allegheny decision.

Allegheny was not appealed and, thus, there is no court
decision confirming or rejecting this approach.
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the Board, and which some may view as having only a remote
connection to defense or foreign policy objectives as such. Action
to improve the Scction 801 review process should be viewed by
many as a significant "good government' effort on your part;
inaction may result in a reduction or loss of your existing power.

The questions raised are thus both substantive and procedural:
Substantively, what should be the proper scope of the terms 'defense"
and "foreign policy"? Procedurally, what changes should be made in
the White House review to address the concerns expressed about the
perceived '"fairness' of the process? The answers to these questions
may be interrelated, since a broad substantive review arguably
creates a greater need for formal procedures than if substantive
issues were largely excluded. We begin, therefore, with the sub-

stantive options.

3. Substantive Options as to the Scope of Presidential Review

Option A: A broad, flexible definition as used in the past

Under this option, the scope of the Presidential review of
CAB decisions would not be changed. The meaning of '""defense' is
fairly clear and has not been the subject of controversy. The
expansive term is 'foreign policy', which has been broadly inter-
preted to embrace a variety of Presidential policies, including
competition, anti-inflation policies, errors of law, regulatory
reform, and the financial health of the international U.S, flag
carriers.

Pro:

-- A broad, flexible interpretation enables the President
to correct many overly restrictive, anti-competitive
attitudes of the CAB in international markets. In
the context of regulatory reform, it is possible to
implement procompetitive international policies
under existing authority without waiting for legislative
action. It also enables the President to carry out
directly other Presidential transportation and
economic policies with significant foreign policy
overtones,



-~ 1t preserves maxirmum flexibility to reject decisions
on foreign policy grounds, and it leaves the present
open-ended scope of foreign policy undiminished.

Con:

-- Critics of the present process assert that it
involves the President in a review on the
mevits of issues better left to the CAB's
regulatory expertice and deprives parties
of judicial review of issucs with no defense
or foreign policy significance.

-- Maintenance of the status quo may lead to
Congressionally imposed restrictions.

Option B: Issue a definition of defense and foreign policy

- Under this option, after appropriate consultation with the
government agencies invclved, the term 'foreign policy' would
be defined for Section 801 purposes to include certain matters
and exclude others. Thus, an Executive Order could prescribe
that foreign policy considerations will include, for example, one
or more of the following:

-- Questions of international aviation policy,
which can be further defined to include or
exclude issues of competition, transportation
policy and financial health of the airlines,

-~ Anti-inflation objectives.

-- De-regulation objectives.

Pro:

-~ The rationale for Presidential consideration
of certain issues would be more clearly stated
than in the past, thus reducing appearances that
the power is being abused.



-~  Providing specific criteria would give the
(o]
parties a basis for presenting their arguments
to the President.

Con:

-~ Attempting to define in advance what are and
are not foreign policy issues cannot be done
with precision. 2/ The State Department
points out that attempting to define the
elements of '"foreign policy' would almost
certainly result in a practical limitation of
its scope.

-~ In practical effect, there might be no change
in terms of what arguments the parties would
make,

-- Setting specific grounds for Presidential
review could stimulate the parties to appeal
to the President with greater frequency and
create additional pressure for procedural
forrnalities. It could also imply the creation
of substantive rights and lead to judicial review
of the Presidential action. Justice suggests that
if the Supreme Court disagreed with the
Presidential definition of "foreign policy' it
could lead to judicial review of Presidential
decisions.,

sk /

For example, in the Service to Saipan case, the State

Department raised the issuc of the desirability of a direct
circle route to the Micronesia market as a foreign policy
matter, but this is also an issue that the Board must con-
sider. The State Department also argued the prospective
impact of Japanese pressure for additional routes to the
United States on other airlines, but this is again an issue
that must be considered by the Board.
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-~ If the "foreign policy" definition includes some

concept such as "international aviatior policy"
or "international economic policy', it will be
argucd that the President can substitute his
regulatory policics for those of the CAB in
international cases., If it is decided to refrain
from what can be alleged to be "regulatory
intervention', Option C would appear to be
more effective than a definition of 'foreign

policy. "

Option C: Do not limit your authority by a definition of foreign

policy, but declare your intention to exercise your

- review power only on matters which you deem to be

of truly Presidential concern; and direct executive
agencies to present to the CAB on the record any
views which they may have on regulatory policy

A more practical approach than defining "foreign policy't,
which could result in a contraction of Presidential power, would
be to signal your intention to place greater reliance on the CAB
process to ascertain facts, decide routine economic questions
and, in general, establish regulatory policies, Presidential
power would be fully preserved, since the President is the judge
of what issues are important enough to rise to the level of a
Presidential foreign policy concern. Less important matters
can be dismissed on the ground that they don't rise to that level
of concern, without saying that the President lacks power to
consider them. In some cases, where the executive agencies
are concerned that the facts of record on which the Board based
its decision are out of date, you can request adequate fact findings
as a predicate for your defense or foreign policy judgments.

The major innovation would be to force executive agencies
to categorize their views as either (a) so exceptional as to warrant
Presidential consideration under Section 801, or (b) as regulatory
issues that should be presented to the Board (and on the record,
except as confidentiality may be required for reasons of national
security). In the past, there has heen no mandate to make such



a choice, which has led to the arguing of all agency policies
through the Section 801 review, without regard to their level of
importance or relatlionship to Presidential concerns, The essence
of this option is to sort out the izsues of detail that don't warranti
Presidential attention by establishing a test of defense or foreign
policy importance rather than a restriction on the extent of the
President's powers,

The policy represented by the option would recognize that while
the President has sole responsibility for the conduct of foreign
policy, Congress has a substantial role in prescribing international
economic policy, and it has given the Board regulatory power over
international as well as domestic aviation questions. Since the 801
power is a recognition of the Presidential power to conduct foreign
policy, it does not diminish that power to suggest that the President
need not review those economic and regulatory issues in international
aviation cases which have been thoroughly aired before the Board
and do not have a material impact on {foreign policy.

While it is impractical to set forth, in a hard and fast manner,
categories of issues that should not be reargued before you, under
this option you would ordinarily refrain from considering issues of
competition, inflation, financial health of airlines, the viability of
routes, or transportation objectives, which fall within the administra-
tive competence of the Board., While the possibility that such issues
could rise to the level of a foreign policy issue in particular cases
cannot be excluded, the point is that foreign policy should not be
invoked by government agencies and interested parties merely as
a rationale for Presidential review of matters better left to CAB
expertise. Of course, there will be cases where considerations of
international trade or economic policy will be important components
of foreign policy and so of Presidential concern. For example,
maintaining competitive, financially viable U.S. carriers on specific
routes may be a foreign policy objective in itself, And, as the State
Department notes, the negotiating costs of proposed Board decisions
are a foreign policy concern that can be addressed only in that
context.
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Since the real problem here may be one of attitude or appreach
of the Execcutive Branch agencies in making 801 recommendations,
Section 801 review process may encourage the agencies to take a
more restrictive approcach and to view the President's approval
power, not as a lever for making regulatory policy across the board
in international aviation cases, but as a mechanism to proteCL his
own prerogatives on matters of defense or foreign policy. -

an emphasis on procedural immprovements and the {function of the

This option would not prevent the Council on International
Economic Policy, or the Departments of State, Justice, Comimerce
or Transportation from injecting substantive policy views on all
issues into CAD proceedings, and on grounds including, but not
limited to, defense and foreign policy. This may and should bhe
done on the record before the Board. Such substantive policies
which are within the purview of the Board should be separated
wherever possible from the grounds which should occasion
Presidential review under Section 801.

Pro:

-~ The President's power to review international
aviation matters would not be contracted but,
as a practical matter, the scope of Presidential
review would be reduced in many cases by
encouraging government agencies and interested
parties to abide by CADB resolution of the issues.
(This does not, of course, mean that such purely
executive concerns as foreign policy would be
debated before the Board.)

%/ The mere filing of a protest by a foreign government should not
suffice to create a foreign policy reason to disapprove or modify
the Board's decision. It should be recognized that private parties
lobby foreign governments as well as our own, and that foreign
governments arc receptive from time to time to the protection
of vested interests. The criterion should be not whether the
foreign government agrees with the CAB's decision but whether
that disagreement is serious enough to cause a foreign policy
problem if the decision is allowed to stand.
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C: Do not limit your authority by
a definition cf foreign policy,
but declare your intention to
exercise your review power cnly
on matters which you deem to he
of truly Presidential concern; and
direct executlive agencies to present
to the CAB on the record any views
which they may have on regulatory
policy. (Recommended by Counsel
to the President, the Departments
of State, Justice, Defense, Cominerce
and Transportation)

Comument:

4, Procedural Options as tc Contacts with White House Staff and
Matters to be Presented to CAB

N

Option I: Adopt formal procedures for the Presidential review,

Ex parte contacts with White House personnel would be banncd.
Written comments from the parties would be accepted by the White
House staff, but a docket would be established so that copies were
available to all interested parties. Oral contacts by private parties
would be limited to meetings or hearings to which all interested
parties (private and government) would be invited. All written
materials submitted by government agencies would be made part
of the public record subject to the usual exceptions for national
security and proprietary information,

Pro:

-~ This would regularize the review process and
hopefully limit appearances of impropriety,
The arguments for this Option are strongest
if substantive Option A or B is selected as it
would accommedate a broad substantive
review of Board decisions.
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-~ The existence of such procedurcs invites the parties
to reargue the same issucs already decided by the
Board,

-~ It would involve the White House staff in a kind of
operational activity and level of detzil that go
beyond its normal functions,

-- In some cases, Defense and foreign policy issues
require confidential internal communications
rather than on the record presentations and so
establishing a docket for communications of the
agencies would create more problems than it
would solve,

Option E: Minimize White House procedures: Bar contacts by
* private parties with the White House staff; requirce

that Executive agencies state their economic and

regulatory views in the Board's proceeding and give

the Board notice of any intention to make additional

recommendations to the President on defense or foreign

policy grounds; views of private parties would be con-
veyed to the President through the departiments; in

each category exceptions would be permitted as required

by foreign policy or defense needs

This Option is the procedural counterpart of substantive Option C
which would place greater reliance on the CAB regulatory process,
thus minimizing the substantive scope of review and the more
formal procedures that would be most appropriate under Options A
or B, Executive agencies could express substantive views on
matters beyond the scope of 801, but on the record hefore the
CAB. Purely economic or regulatory arguments would have to
be made initially to the Board. As to matters subject to 801
review, they should indicate whether they will have a recommenda-
tion or objection if such an issue is identifiable during the proceeding
before the Board. The 801 review process would be limited to



genuine foreign policy and defens
confidential! communications rather than formal procedurcs.
1

1 se igsues which normally invelve
T

e

provide some discipline and to improve the Board's role as expert

advisor to the President, executive agencies which present a point

to the Precsident that they have not nade to the Board could be

required to explain why the Board was not given an opportunity to

consider it., There are, of coursc, legitimate reasons for agencies

to change their views on the basis of new facts or circumstances,

or simply upon reconsideration; but to the extent possible, the

Board should be given the first opportunity to consider them.

Pro:

be eliminated,

-~ The President and his staff would be freed from
involvement in substantive issues decided by the
CAB,

-- Executive participation in formulating international
aviation policy would be preserved, but in many
cases would be separated from the 801 review., The
threat of legislative restriction of the 801 power
should also be reduced,.

Con:

-~ As to 80! issues of foreign policy and defense, their
discussion typically requires confidential communica-
tions which makes it difficult for the State Department
to explain its views on the record. This disadvantage
should be more apparent than real, however, since the
statements required by Defense and State to the CAB
on 801 matters could be limited to their conclusions
and so much of their reasoning as does not require
confidentiality. As long as the Board knows what
that objection is, it can frame its recommended
decision either to avoid that objection or, in the
alternative, to state what its decision would be if
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the President agrees with the Departmental view
or what the Board would recommend if he disagrees,

Exceptions would be allowed for cases in which foreign

policy embarvassment could result from disclosure
of the sole fact that the State Department has made
a recommendation, though executive agencies should
be informed, subject to normal classification
safeguards.

Some parties will complain that they are denied
access to the President on foreign policy issues,
though legitimate exceptions would be possible.

Option F': Make no change

Pro:

-- Preserves maximum access by all parties,

-

Con:

~- DPresents an appearance of unfairness.

Decision:

Approve Option D:

E:

Adopt formal procedures for the
Presidential review.

Minimize White House procedures:
Bar contacts by private parties
with the White House staff; require
that Executive agencies state their
econoimic and regulatory views in
the Board's proceeding, and give
the Board notice of any intention
to make additional recommenda-
tions to the President on defence
or foreign policy grounds; private
parties' views would be conveyed
to the President through the
departments; exceptions would
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be permitied as required by

foreign policy or defense needs.
(Recommended by Counsel to

the President and the Departments

of State, Justice, Defense, Commerce
and Transportation)

F: Make no change
Comment

5. Other Section 801 Matters

Option G: Authorize release of the Board's recommended decision

As noted on page 4, paragraph (3) above, after sending its

recommended decision to the President, the Board has followed

the practice of not making the decision public until the President
acts. However, in fact, the decision is often leaked to the parties
prior to action by the President. In unusual cases, there may be

a defense or foreign policy reason {or withholding all or part of

a Board decision. A screening process that would give the President
an opportunity to object to release within 5 days sheould accommodate
this requirement.

Pro:

-- There is no need for confidentiality other than
possikle defense or foreign policy reasons, which
are accommodated by a 5-day notice and opportunity
for you to prevent release.

-- There is a lawsuit pending to compel release
which could be rendered moot by your action.

Con:

-~ Making the CAB decision available to the parties
may result in more appeals to the President. This,
however, already happens despile the lack of
formal release,



Approve (Reconrmended by Counsel

to the President, and the Deparimente of State,
Defense, Justice, Commerce and Transportation)

Disapprove

Option H: Establish procedures to rnake judicial review nossible in
ek [
a limited class of cases

As indicated earlier, the purposc of barring judicial review of
Section 801 cases is that courts should not pass on gquestions of foreign
and defense policy. The point is sound where Presidential approval
or disapproval is based on such policies. However, in Section 801
cases where the President ""routinely' approves CAB decisions and
believes there are no material foreign policy or defense issues in-
volved, one can argue that there is no apparent reason for depriving
the parties of the opportunity for judicial review of errors by the CAB.
This would also relieve the President of the dilemma of having to
.decide alleged errors of law or approving an order that would likely
be overturned by a court were judicial review available. But there
is some doubt as to the power of the President to confer, by Executlive
Order or otherwise, jurisdiction upon the courts even in this limited
class of cases since all depends upon the willingness of the courts to
accept the invitation for review which might be provided; the Depart-
ment of Justice believes, however, that there is a good chance the
invitation would be accepted.

The only category of cases in which this issue arises is "routine"
approvals which are not based on any substantive defense or foreign
policy objective, Disapprovals w.culd always be based on some
Presidential decision and thus should not be subject to judicial review.
In the case of approvals, assuming the absence of some defense or
foreign policy basis of approval regardless of possible legal error,
you could indicate in your approval that no defense or foreign policy
purpose would be thwarted by subjecting the Board's decision to
judicial review. (You did that in a recent Allegheny decision, but
no party appealed and so there is no judicial decision on this approach, )

Under this option, asg part of a restructuring of the Section 801 re-
view process, and to assist you in deciding whether or not to express
"no objection'' to judicial review of the CAB aspects of a case, you would
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4.

reguest in an Executive Order thai the executive a

pencies identify any
purely legal errors in the CAB proceedings and state whelhier there

are apy forelgn policy or defense objections to judicial review.

Pro:

-~ The reason for barring judicial review in inter-
national cases is that Presidential decisions on
matters of defense and foreign policy are not
reviewable. If the President doeg not make any
defense or foreign policy decigion, but simply
has no objection to the order, the reason for
barring judicial review does not apply.

-~ Preserves the partics' rights and avoids argument
of legal errors during the Presidential review process.

-~ Increasing access to the courts is a significant and
concrete element of reform that w uld add credence
to your action as good government; omission of this
element could attract criticiem for not doing the
whole job.

Con:

-- This step might lead to much broader judicial review
which could diminish Presidential power in Section §01
matters. The Department of Justice cautions that the
courts might carry this to the point of reviewing all
orders that relate to domestic carriers (though recent
judicial and legislative attitudes indicate there may be
a similar risk if you do not seek to render at least some
orders reviewable). Justice regards this as an acceptable

risk.
-~ The question of judicial review can be handled on a case-
by-case basis (as you did in Allegheny) without a specific

pronounceiment now.

-~ Once the President begins to ''select" which party can
seek judicial review and which party cannot, a whole
new area of controversy may be introduced into the
Section 801 nrocess. Those who now claim that the



present bar to judicial review is arbitrary may

gsert that yvou are being Yselecltively' arbitrary
in permitting judicial review in some cases but
not in others.

Approve (Recommended by Counsel to the
President and the Departments of State, Justice and
Commerce)

Disapprove _(Recommended by the Depart-

ment of Transportation)

Option I: Issue an Executive Order embodying reforms

There is presently no published guideline on conduct of the
Presidential review under Section 801l. If you decide to make sig-
nificant substantive or procedural changes, an Executive Order
would be an effective way of stating your policy. An illustrative
draft embodying the recommended Options C, E, and G and a section

«which assumes that you wish to address the question of judicial review
is attached. Since the issuance of an Executive Order involves a
separate clearance procedure, an Order would be processed and
submitted to you following your decisions herein,

Pro:

-- If you decide to make a substantial change such as
proposed in Options C and E, an Ilxecutive Order
would be an affirmative statement of your intention
to improve what some view as an unfair process
and serve as a guideline for conduct by government
agencies and private parties.

-- If you decide to make no substantial change,
issuing an Order would serve no clear purpose.

Approve ___(Recommended by Counsel to
the President, the Departments of State, Defense,

Justice, Commerce and Transportation)

Disapprove
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In addition to the cptions presenied above, there have been
recommendsztions that the Chairman of the CAB be included in the
White House review process and that the internal staffing procedure
be reviewed and revised. The former may be desirable on particular
occasions, and can always be done on a discretionary basis. How-
ever, it does not appear desirable Lo bind yourself at this tinme to
such a procedure by any fermal action. Likewise, internal staffing
arrangements can he reviewed following your decigions on the
Section 801 process and they necd not be included in an Executive
Order.

There has also been a recommendation by the Department of
Transportation that a 90-day time limit for the President's decision
be imposed. While it is true that delay has been a problem, the
Counsel to the President believes this is largely a symptom of the
‘substantive and procedural probleimns discussed above, and that it
*would be undesirable for the President to immpose a time limit on
himself., Such a provision would also risk subjescting the Presidential
decision process to judicial review.

We have also omitted from the listing of Options a proposal
that the President abstain from reviewing the Board's decision on
the choice of carrier. No agency supported this Option and it lacks
any persuasive rationale since the selection of a carrier will in
some instances involve foreign policy considerations.






EXECUTIVIE ORUIER
PRESIDENTIAL APPROVAL OF DECISIONS BY THE CIVIL
AERONAUTICS BOARD PURSUANT TO SECTION 801
OF THE FEDIRAIL AVIATION ACT

By virtue of the authority vested in me by the Constitution
and laws of the United States, including Section 601 of the Federal
Aviation Act as amended (49 U.S.C, 1461 ("Section 801'"}), it is
_‘n.ordered that:

Section 1. If within 5 business days after receipt of copies
of a recommended decision of the Civil Aeronautics Board ("The
~Board') submitted to the President under Scection 801, the Secretary
of State, the Secretary of Defense, or the Assistant to the Prcsident
for National Security Affairs does not furnish to the Chairman of
the Board a letter objecting to the release of such decision, the
Board is authorized to release the text thereof, If objection is
raised to part but not all of a recommended decision, only that
part as to which a defense or foreign policy objection to disclosure
has been raised shall be withheld. A lack of objection to release of
a reccommended decision implies nothing with respect to possible

defense or foreign policy objections to the content thercof.



Section 2, Orders involving foreign and overseas air
transportation certificates of U. S. carricrs that are subject
to the approval of the President are not subject te judicial review
when the President approves or disapproves an order for reasons
of defense or foreign policy. All disapprovals necessarily are
based on such a Presidential decision, but approval by the
President does not necessarily imply the existence of any defense
or foreign policy reason. ZFor the purpose of assuring whatever
, opportunity is available under the law for judicial review of the
procecedings before, and order of, the Board, departments and
agencies which make recommendations to the President pursuant
to the Section 801 approval process-should state separately any
alleged legal errors and indicate whethier there is any defense or
foreign policy reason why, if the order is approved, the President
should not state in his approval that no defense or foreign policy
purpose would be thwarted by subjecting the Board's proceedings
and order to judicial review.

Section 3. In order to improve the process whereby recommen-
dations are made to the President for review under Section 801,
the following guidelines should be observed in making recommen-

dations {or Presidential acticn under Section 801.



Recommendations by departments and agencies to the
Presgident in connection with decisions of the Board whichare
subject to approval by the President under Section 801 shall state
specifically what foreign policy or defense objectives form the
basis for such recommendations. Recommendations by departments

s

and agencies with respect to regulatory matters, other than those
involving considerations of defense or foreign policy (including
international negotiations costs) which are the subject of recommen-
dations to the President under Section 801, shall be made to the
~Board, on the public record, in accordance with the procedures

of the Board. While some issues will inevitably involve both
guestions of regulatory policy and foreign policy, departments

and agencies should make a conscientious effort to present as
much of their views on regulatory matters on the record in pro-
ceedings before the Board, and raise only matters of defense or
foreign policy that are of uniquely Presidentizl concern in the
course of the review under Section 801l. Changed factual conditions
following the closing of the Board record may provide the basis

for a recommendation that the case be returned for new fact

findings as a basis for the President's review,



Scction 4. Denartiments and agencies which infend to make
recommendations to the President on matters of defense or forcign
policy for purposes of Sectivn 801 and have such intentions while
the matter is pending before the Board, shall, consistent with the
confidentiality required fog reasons of defense cr foreign policy,
make the existence of such intentions and the conclusions to he
recommended known to the Board in the course of its proceedings.
The requirements of defense or foreign policy may, in appropriate
cases, require that the existence of a defense or foreign policy
;"ecornmendation remain confidential. Any recommmendation made
to the President by a department or agency in the course of the
Section 801 approval process that has not previously been conveyed
to the Board shall be so identified, together with an explanation as

_to why the Board was not notified. No provision of this Executive
Order is intended to prevent any agency for good reason from
changing its position and conveying such changed position to the
President.

Section 5. Persons within the Executive Oifice of the President
shall follow a policy of (a) refusing to discuss matters relating to
the disposition of a case subject to the approval of the President

under Section 301 with any interested private party, or an atforney



or agent for any such party, prior to the President's decision;
and (b) referring any written cornmunication from an intercsted
private party, or an attorney or agent for any such party, to the
appropriate department or agency. IExceptions to this policy may
be made when the head of an appropriate departmaent or agency
finds that direct written or oral communication between a private
party and a person within the Executive Office of the President is
needed for reasons of defensec or foreign policy.
Section 6, Departments and agencies which make recommen-
E‘dations to the President pursuvant to the Section 801 approval process
shall {a) establish public dockets for all written cominunications
(other than those requiring confidential treatinent because of defense
\\61' foreign policy concerns) between their officers and employees
and private parties in connection with the consideration of such
recommendations and (b) prescribe such other procedures governing
oral and written communications as they deem appropriate.
Section 7. The guidelines set forth in Sections 1 through 5 of
this Executive Order are intended solely for the internal guidance
of the departments and agencies {to facilitate the Presidential review

process, and not to confer rights on any private parties.



Section 8. To provide for a transition period, Sections 1,
2, 5 and G shall apply only to those reconumnended decisions of
the Board submitted to the President 30 days after the effective
date hereof and Sections 3 and 4 shall apply only to proceedings

docketed at the Board 30 days after the effective date hereof.

THE WHITE HOUSE



MEMORANDUM FOR: JIM CONINOR -

FROM: ED SCUMULTES

SUBJECT: Memorandum to the President on
Guidance and Procedures for
Presidential Review of CADR
Decisions dated April 15, 1976

When the above memorandum is submitted to the President, I
believe it should be accompanicd by the attached letter from
Chairman Robson of the CAB. Speaking for the CAB, Chairman

2
)

Robson states that the "procedures surrounding Executive Dranch
review of international aviation decisions have been persistently
criticized as overly clandestine, subject to unseen influences,
and open to sccond guessing by Executive agencies on economic
arguments which neither the Board nor the parties have had a
fair opportunity to consider or rebut in the hearing process."
Chairman Robson states that the reforms proposed by the
memorandum would be a vast improvement in the Presidential
review process and advises that the Board strongly urges that
the President approve such reforms.

Afttachment



The President

The White House
Washington, D. C. 20300

Dear Mr. Presidoent:

The Board is advised that there are under consideration a
nwnber of proposed reforms relating to procecures for infter-
national aviation decisions which are reviewable by the President
under various provisions of the Pederal Aviation Act. We

understand that among the reforms under consideration are the
following:

2

1. Steps to better assure that review of CAB
recommended international aviation decisions will
be directed to foreign policy and national security
considerations.

2. Procedures to permit publication of CAB
recommended dccisions at or about the time the Board
submits the decision to the President for review,
instead of withholding publication until after the President
has acted, as has been the practice.

3. Procedures under which communications to
the Executive Branch from outside private parties which
relate to international cases under review by the Executive
Branch would be required to be made public through the
maintenance of public dockets or some similar device.

4. Requirements for Ixecutive Branch agencies to
make economic or aviation policy arguments.as formal
participants in CAB proceedings rather than after the
decisions have been submitied to the President for his
review,



Mr. President, the procedures surrounding xeculive
Branch review of internctional aviation decisions hove been per-
sistently criticized as overly clandestine, subject to unseen
influences, and open to second g 4(,::*C‘wgf by Ixeculive agencies on
economic arguments which neither the Board nor the parties have
had a fair opportunity to consider or rebut in the hearing process,

[

15 along the lines we understand are

We helieve that refo

under consideration would mark a vasi improvement in the system
under wnich international aviation decisions are reviewed by the

Exccutive and that these relorms can be Qccomﬂ! hed without
compromise of the President’s legitimete interest in foreign policy
and national sccurity considerations in these umtiers. Accordingly,
the Board strongly urges that you approve such reforms. We stand
ready to provide any assistance we can in their implementation,

ROSp@gﬂfu} ‘V yonb’ e

" Aohn E. ‘)’»obson
1 : chairmen









THE WHITE HOUSE

WASHINGTON

April 21, 1976

MEMORANDUM FOR JAMES E. CONNOR
FROM: L. WILLIAM SEIDMAN m /

SUBJECT: Comments on Edward Schmults' April 15, 1976
Memorandum regarding Guidelines and Procedures
for Presidential Review of CAB Decisions

I recommend that in addressing the issue of defining the scope
of Presidential review of CAB decisions that the President

not limit his authority by a definition of foreign policy, but
declare his intention to exercise his review power only on
matters which he considers of truly Presidential concern and
tnat hie direct executive agencies to present to the CAB on

the record any views which they may have on regulatory policy.
(Option C). This position retains the President's flexibility
while meeting most of the legitimate concerns that have arisen
regarding the scope of the President's involvement in review-
ing CAB decisions

I recommend that we not change our current procedures regard-
ing contacts by private parties with the White House staff.
Totally barring contacts by private parties with the White
House staff seems unnecessary and unduly restrictive. The
problem of excessive contacts by private parties with members
of the White House staff could be substantially reduced if
the process whereby recommendations for Presidential review
of CAB decisions were significantly expedited. (Option F)

Since the President's role is to review defense and foreign
policy considerations it seems appropriate that the prepara-
tion of recommendations be undertaken through the NSC/EPB
during a period of no longer than 20 or 30 days.

I recommend authorizing release of the Board's recommended
decision. {Option G)

I recommend not establishing procedures to make judicial
review possible in a limited class of cases. (Option H -
Disapprove)

In accordance with my above recommendations I see not reason
to issue an Executive Order on the conduct of Presidential
review under Section 801. (Option I - Disapprove)



April 21, 1976

MEMORANDUM FOR JAMES E. CONNOR
FROM: W. STEPHEN PIPER”™

SUBJECT: Comments on Edward Schmults' April 15,
1976 riemo re Guidelinres and Frocedures
for Presidential Review of CAB Decisions

Subsequent to my earlier memorandum today on this subject,
Mr. Seidman requested that CIEP comment separately. Mike
Dunn, in his absence, has asked that I forward CIEP's
comments on Ed Schmults' April 15 memorandum for the
President directly to you.

While that memorandum represents a valuable examination
of means to improve the review process itself and public
appreciation of the President's actions on international
CAB cases, some revisions should be made before it is
submitted for the President's decision.

Suggestions for Improvement

It is argued persuasively on page 3 that the President's
review authority is and should be limited to foreign
policy and defense considerations. I agree. However,
there is too much of an effort to separate regulatory
matters (to be heard before the CAB) and foreign policy
matters (to be weighed in the 801 review process); see

for example the last paragraph on page 9, the second
paragraph on page 11, and page 3 of the proposed Executive
Order. International economic policy and trading relation-
ships are an inherent aspect of foreign policy; exchange
of international air routes, balance of benefits deriving
from exchanged route authority, the competitiveness of
U.S. vis-a-vis foreign carriers, and hence the viability
of the U.S. international air route system are important
components of this aspect of U.S. foreign policy. Thus,
the last paragraph on page 10 goes too far in limiting
appropriate matters of interest for Presidential review.

The second paragraph on page 10 also tries to separate
international economic policy from foreign policy by
stating, inappropriately, that the "Congress has a sub-
stantial role in prescribing international economic
policy," while "the President has sole responsibility
for the conduct of foreign policy."



.

A fundemental concern, not addressed in the memorandum,
is the quality of the 801 case decision memoranda that
are prepared for the President. The present coordinaticn
process should be modified to assure that it focuses on
the key issues and provides sclid recommendations to

the President in a timely manner. Such discussion should
be in paragraphs 1(c) or 2 on pages 3-5.

The options fail to come to grips with the basic problem

of implementation. Who decides or how do we decide in
specific cases what is or is not a proper foreign policy
concern, or what rises to a sufficient level of significance
to warrant Presidential modification of a Board position.

There may be no way of an a priori resolution. Nonetheless,
it should be recognized as a major problem, regardless of
the election of options A, B, or C.

In fact, this is the major difficulty with the present
procedures,

Since reviews should be founded upon foreign policy and
national defense considerations, the final Presidential
decision memorandum might usefully be reviewed by an agency
having foreign or defense responsibilities in the

Executive Office. This staffing procedure, routine in
other matters, would provide a double-check that foreign
policy/national defense arguments are appropriately pre-
sented to the President.

The draft Executive Order might be revised to provide for
this procedure, the comment in the first paragraph of page
21 notwithstanding. Adoption and announcement of such

a procedure would help to mollify the complaints that

the President is acting on 801 cases for reasons other
than foreign policy or national defense.

The public release of CAB decisions, after review for
foreign policy sensitivity, is good. However, Option G
(and Section 1 of the proposed Executive Order) should
be limited to 80l(a) cases. The 801(b) cases must be
handled within 10 calendar days (5-8 business days),

so that no benefit derives from their public release
after 5 business days. We should save the time required
to screen them for foreign policy sensitivity.



-3

While I have no comment on the legal precedent guecstion
raised by Option H, I doubt we should invite the reviewing
agencies (here and in Section 2 ¢f the proposed Executive
Order) to advise the President on possible legal errors.
Better, I believe, to leave legal review to the parties
and the courts, than to have agency findings as to possible
legal errors used as ammunition in court suits. Certainly,
if a case has a glaring legal deficiency, the appropriate
review agencies will, as is ncw the case, call this to

the President's attention, without the explicit direction
to comment on possible legal errors.

Section 4 and the corresgsponding parts of Option E (which
I otherwise favor) should be dropped. As stated above,
the reqgulatory and foreign policy matters are nct easily
separable. We should not place the burden of trying

to maintain such a distinction upon the departments

and the EBoard. The desired result of the section will,

I believe, be achieved by Section 3.

Additional specific comments are attached.

cc: L. William Seidman
J. M. Dunn
William F. Gorog



Specific Comments Regarding
Guidelines and Procedures for
Presidential Review of CABR Decisions

Re footnote on page 1, some witnesses have already
testified in the Senate hearings in favor of revising
the authority and process for the Presidential reviews
pursuant to Section 801.

‘On April 13, Edward J. Driscoll, President of the
National Air Carrier Association, said:

. Congress should specify that Presidential review
of international CAB cases be limited to considerations
of foreign policy and national defense.

.~ Congress should define foreign policy considera-
tions. Ny , : 2T

. CAB decisions in international cases should be
made public before the President reviews them.

. Time limits should be established for the President's
review.

The House Aviation Subcommittee will begin hearings next
month.

Re para(b) on page 2, the Congress did not give this
approval power to the President; execution of foreign
policy is his power inherently under the Constitution.
Therefore the first sentence might be rewritten to read:
"In enacting Section 801, the Congress recognized the
President’s unique..."

Re para(3) on page 4, it should not be inferred that copies
of the Board's decision are leaked from the Executive Branch.
Many leaks come from the CAB. Most often leaks are not
copies of the Board decision, but rather a generalized oral
summary of it. Thus, no party knows the specifics of a
Board decision. We agree that the most fair solution is for
all parties to have equal, accurate knowledge.

The leaking and the ex parte pressures cited in para (2)
only become onerous when the Presidential review process
is prolonged.




Re top of page 5, a paragraph (5) might be added to note
the criticism raised against delays in the Presidential

review process. While all 801 (b) cases are handled with-

in 10 days —-- as reguired by the statute -~ and many very
routine 801 (a) cases take about 2-3 weeks, it i1s not unusual
for contentious cases to endure long delays. (We do not
refer to cases where delays are consciously imposed for
foreign policy reasons =-- as part of the USG bargaining
strategy.)

The President has stated his desire to speed up the
regulatory process -- such reform could begin in the
Executive Office by example.

One witness in Senate testimony on $.2551 last week called
for amendment of 80l (a) to provide a 30-day Presidential
review period.

Re last para on page 5, we agree that "there has been an
increasing tendency to argue here matters that relate

primarily to economic and regulatory issues..." This is
because the Executive Office review process has not focused
sufficiently on foreign policy considerations. Option C,

discussed below, will not itself reverse this tendency.
The key here is in the drafting of the Presidential decision
memorandum on the individual CAB cases.

The footnote on page 7 unfairly criticizes State, by taking
State's argument out of context. The foreign policy matter
raised by State (and other departments) was the competitiveness
of U.S. carriers vis-a-vis foreign carriers (here JAL). The
circle route would have placed U.S. carrier(s) on an equal
competitive footing. The Board's decision would have allowed
JAL an advantage. The impact of Japanece pressure for other
routes is a foreign policy matter properly of concern to State
and the President, and less important in the rank of CAB issues.

" 1

Re first point on page 9, this "con" is artificial. The
alleged argument can be made more easily under options A
and C, than here under option B. The wording also infers
that international economic and aviation policy is an in-
herent component of foreign policy. As foreign governments
accord economic and aviation matters great significance in
their foreign policies, we cannot separate them from ours.

Re page 11, para 2, we would delete CIEP from this list,
and suggest the addition of Defense.



Re page 12, con, it is said on page 3 that the review
authority is (should be) limited to foreign policy and
defense considerations. It is inaccurate to say that
option C would reduce the President's role in interna-
tional regulatory policy, as it implies (falsely) that
801 is an appropriate vehicle for policy implementation.
(Policy implemcntation should be through the Congress to
modify the law or through the Board to modify the imple-
mentation of the law.)

The key "cons" on option C are that it invites considera-
tions tangential to foreign policy and does not address
the practical matter of how the decision is to be made
regarding whether a case, position, or argument rises to a
level of truly Presidential importance.

Opticn D on page 13, would be unworkable. As drafted, it
would ban contacts between White House personnel and Execu-
tive Branch departments who are parties to CAB cases. It
does not distinguish between USG personnel and civic parties.
Departmental correspcndence to the Pr651aent is not usually
made a part of the public record.

Re the last para. on page 14, it would be cumbersome, if
not unworkable, for Executive agencies to indicate to the
Board which arguments in a case would give rise to their
subsequently making foreign pollcy recommendations to the
President. We would delete: -

. from option E, the phrase "give the Roard notice
of any intention to make additional recommendations to
the President on defense or foreign policy grounds."

. the last full sentence of page 14.

. section 4 of the proposed Executive Order.



COUNCIL ON INTERNATIONAL ECONOMIC POLICY
WASHINGTON, D.C. 20500

April 21, 1976

MEMORANDUM FOR JAMES E. CONNOR
FROM: w. sTEPHEN PIPERYS
SUBJECT: Comments on Edward Schmults' April 15, 1976

Memo re Guidelines and Procedures for
Presidential Review of CAB Decisions

In J.M. Dunn's absence, the response forwarded by Mr.
Seidman will serve as CIEP's response as well.

cc: J.M. Dunn
Roger Porter



MEMORANDUM

THE WHITE IHOUSE

2267
WASHINGTON
April 28, 1976
MEMORANDUM FOR: JAMES CONNOR
7
FROM: BRENT SCOWCROFT /(JD
SUBJECT: Edward Schmults! Memo on Guidelines

and Procedures for Presidential Review
of CAB Decisions

I agree that the Presidential review of CAB decisions should be revised
and concur in the consensus which has developed in support of Option C.
It would have been useful to have some criteria for determining cases

"of truly Presidential concern.' Since none emerged from this review,
we will have to rely upon this declaration of intent to filter out many of
the reargued kinds of cases which have heretofore reached the President.

I have a few general comments and have attached a separate page with
minor notations.

Option E Versus Option F

The proposed Option E could be read to preclude officials from foreign
embassies from discussing aviation problems with me unless recom-
mended in writing by the Secretary of State. Such restriction would be
undesirable and impracticable. Barring White House contacts with other
private parties may also be politically unrealistic. I therefore support
Option F and the provisions of the Executive Order to ensure that there
are no barriers to White House contacts.

Public Disclosure Process

The inclusion of ten-day rate cases (Section 801 (b)) in the proposed five~
day public disclosure process poses a problem, Since such cases must

be acted upon by the President within ten days, the imposition of an addi-
tional screening for public disclosure at the midpoint of that period creates
an unnecessarily cumbersome administrative burden without providing any
substantial benefit to the timely public dissemination of inforrmation on the
proceedings.



Format,

Given the length and complexity of the draft memorandum, an Executive
Summeary might be useful for the President.

Attached is a page of suggested changes in the text.



Comments on Draft Memorandum from Mr., Schmults to the President
of April 15, 1976 concerning Presidential Review of CAB Decisions

Page 2, para (b) -- Congress did not give the power of approval to the
President, but drafted legislation which recognized his constitutional
authority.

Page 4, para (3) ~- The second sentence is somewhat misleading since
most leaks involve oral summaries (which are often inaccurate) rather

than copies of the opinion. Accurate information provided to all parties
would obviously be the equitable solution. The likelihood of leaks, however,
is related to the length of time a case is under review; improved procedures
for timely treatment could reduce many leakage problems and would be
consistent with regulatory reform.

Page 8 -- The footnote to the first '"'con' does not accurately express State's
position in the Saipan case and should be revised or dropped. The issue was
the competitiveness of US carriers vs JAL and the negotiating price of intro-
ducing a new US carrier,

Page 14 -~ Delete:

a) from the definition of Option E the phrase ''give the Board
notice,...foreign policy grounds. "

b) last full sentence on the page: ''As to matters....before the
Board."

Page 16, para (1) -- Foreign policy "embarrassment' is not the issue.
The resultant weakening of negotiating positions is the key problem in
disclosure.

Proposed Executive Order

Section 1 -- should treat cases under Section 801(a) only -- not ten day
cases,

Section 4 -- The following sentence, suggested by State Department, should
be inserted after the second sentence of this section: '"No provision of this
Executive Order is intended to prevent any agency which has not notified the
Board of its intention to make recommendations to the President from
making such recommmendations for good reason or to prevent any agency

for good reason from changing its position and conveying such changed
position to the President. "






FOR ILLUSTRATIVE
PURPOSES ONLY

EXECUTIVIE ORDER
PRESIDENTIAL AP?I{OVAL OF DECISIONS BY THE CIVIL
AERONAUTICS BOARD PURSUANT TO SECTION 801
OF THE FEDERAL AVIATION ACT

By virtue of the authority vested in me by the Constitution
and laws of the United Sta'tes, including Section 801 of the Federal
Aviation Act as amended (49 U.S.C. 1461 ("'Section 801')), it is
ordered that:

Section 1. If within 5 business days after receipt of copies
of a recommended decision of the Civil Acronautics Board (""The
Board") submitted to the President under Section 8Cl, the Secretary
of State, the Secretary of Defense, or the Assistant to the President
for National Security Affairs does not furnish to the Chairman of
the Board a letter objecting to the relecase of such decision, the
Board is authorized to release the text thercof., If objection is
raised to part but not all of a recommended decision, only that
part as to which a defense or foreign policy objection to disclosure
has been raisced shall be withheld., A lack of objection to release of
a recommended decision implies nothing with respect to possible

defense or foreign policy objections to the content therecof,



Scction 2. Orders invelving forcign and overseas air

&

transportation certificates of U, S. carricrs that are subject
to the approval of the P{*esident are not subject to judi;cial review
when the President approves or disapproves an order for rcasons
of defense or foreign policy. All disapprovals necessarily are
based on such a Presidential decision, but approval by the
President does not necessarily imply the existence of any defense
or foreign policy reason. For the purpose of assuring whatever
opportunity is available under the law for judicial review of the
proccedings before, and order of, the Board, departments and
agencies which make recommendations to the President pursuant
to the Section 801 approval process should state scparately any
alleged legal errors and indicate whether there is any defense or
foreign policy reason why, if the order is approved, the President
should not state in his approval that no defense or foreign policy
purpose would be thwarted by subjecting the Board's proceedings
and order to judicial review.

Section 3, In order to improve the process whereby recommen-
dations are made to the President for review under Section 801,
the following guidelines should be observed in making recomimen-

dations for Presidential action under Section 801,



Recommendations by departments and agencices to the

President in connccation with decisions of the Board whichare

oo

subject to approval by ’uhe Pregident under Scction 801 ghall state
specifically what foreign policy or defense objectives form the

basis for such recommendations. Recommendations by departments
and a.gbencies with respect to regulatory matters, other than those
involving considerations o.f defense or foreign policy (including
international negotiations costs) which are the subject of recommen-
dations to the President under Section 801, shall be made to the
Board, on the public record, in accordance with the procedures

of the Board. While some issues will inevitably involve both
questions of regulatory policy and foreign policy, departments

and agencies should make a conscientious effort to present as

much of their views on regulatory imatters on the record in pro-
ceedings before the Board, and raise only matters of defense or
foreign policy that are of uniquely Presidential concern in the
course of the review under Section 801. Changed factual conditions
following the closing of the Board record may provide the basis

for a recommendation that the case be rcturned for new fact

findings as a basis for the President's review,



Section 4. Departments and agencics which intend to make
recommendations to the President on matters of defense or foreign
policy for purposes of S’;ction 801 and bave such intentions while
the maltter is pending before the Doard, shall, consistent with the
confidentiality required for reasons of defensc or foreign policy,
make the existence of such intentions and the conclusions to be
recommended known to th.e Board in the course of its proceedings.
The requirements of defense or foreign policy may, in appropriate
cases, require that the existence of a defense or foreign policy
recommendation remain confidential. Any recommendation made
to the President by a department or agency in the course of the
Section 801 approval process that has not previously been conveyed
to the Board shall be so identified, together with an explanation as
to why the Board was not notified. No provision of this Esxecutive
Order is intended to prevent any agency for good reason from
changing its position and conveying such changed position to the
President.

Section 5. Persons within the Executive Office of the President
shall follow a policy of (a) refusing to discuss matters relating to
the disposition of a case subject to the approval of the President

under Section 801 with any interested private party, or an attorney



or agent for any such party, priorv to the President’'s decision;
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and (b) referring any written communication from an intercsted

A

private party, or an ai;forney or agent for any such party, to the
appropriate (]evpurtment or agency., Jxceptlions to this policy may
be madc when the head of an appropriate departiment or agency
finds that direct written or oral cornmunication between a private
party and a person within the Executive Office of the President is
needed for reasons of defense or foreign policy.

Section 6. Departments and agenciecs which make recommen-
dations to the President pursuént to the Scction 801 approval process
shall (a) establish public dockets for all written coimmunications
(other than these requiring confidential treatment because of defense
or foreign policy concerns) between their officers and employees
and private parties in conncction with the consideration of such
recommendations and (b) prescribe such other procedures governing
oral and written comymunications as they deem appropriate,

Section 7. The guidclines set forth in Sections 1 through 5 of
this Exccutive Order are intended solely for the internal guidance
of the departments and agencies to facilitate the Presidential review

process, and not to confer rights on any private parties.
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Scction 8. To provide for a transition period, Sections 1,
2, 5 and 6 shall apply only to those recommended decisions of
the Board submitted to t‘hc President 30 days after the effective
date hercof and Sections 3 and 4 shall apply only to procecdings

docketed at the Doard 30 days after the cffective date hereof,

THE WHITE IIOUSE



THE WHITE HOUSE

WASHINGTON

April 16, 1976

MEMORANDUM FOR: JIM CONNOR
FROM: ED SCHMULTS
SUBJECT: Memorandum to the President on

Guidance and Procedures for
Presidential Review of CAB
Decisions dated April 15, 1976

When the above memorandum is submitted to the President, I
believe it should be accompanied by the attached letter from
Chairman Robson of the CAB. Speaking for the CAB, Chairman
Robson states that the ''procedures surrounding Executive Branch
review of international aviation decisions have been persistently
criticized as overly clandestine, subject to unseen influences,
and open to second guessing by Executive agencies on economic
arguments which neither the Board nor the parties have had a
fair opportunity to consider or rebut in the hearing process."
Chairman Robson states that the reforms proposed by the
memorandum would be a vast improvement in the Presidential
review process and advises that the Board strongly urges that
the President approve such reforms.

Attachment



CIVIL AERONAUTICS BOARD

WASHINGTON, D.C. 20428 IN REPLY REFER TO:

April 15, 1976

The President
The White House
Washington, D, C. 20500

Dear Mr. President:

The Board is advised that there are under consideration a
number of proposged reforms relating to procedures for inter-
national aviation decisions which are reviewable by the President
under various provisions of the Federal Aviation Act. We
understand that among the reforms under consideration are the
following:

1. Steps to better assure that review of CAB
recommended international aviation decisions will
be directed to foreign policy and national security
considerations.

2. Procedures to permit publication of CAB
recommended decisions at or about the time the Board
submits the decision to the President for review,
instead of withholding publication until after the President
has acted, as has been the practice,

3. Procedures under which communications to
the Executive Branch from outside private parties which
relate to international cases under review by the Executive
Branch would be required to be made public through the
maintenance of public dockets or some similar device.

4. Requirements for Executive Branch agencies to
make economic or aviation policy arguments as formal
participants in CAB proceedings rather than after the
decisions have been submitted to the President for his
review.
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Mr. President, the procedures surrounding Executive
Branch review of international aviation decisions have been per-
sistently criticized as overly clandestine, subject to unseen
influences, and open to second guessing by Executive agencies on
economic arguments which aeither the Board nor the parties have
had a fair opportunity to consider or rebut in the hearing process.

We believe that reforms along the lines we understand are
under consideration would mark a vast improvement in the system
under which international aviation decisions are reviewed by the
Executive and that these reformsa can be accomplished without
compromide of the Preaident's legitimaie interest in foreign policy
and national security considerations in these matters, Accordingly,
the Board strongly urges that you approve such reforms. We stand
ready to provide any assistance we can in their tmplementation.

Respectfully yours,

(Signed) Joun . Robson

John E. Robson
Chairman




THE CHAIRMAN POSTAGE AND FEES PAID
CIVIL AERONAUTICS BOARD

OF THE
CIVIL AERONAUTICS BOARD
WASHINGTON, D. C. 20428

OFFICIAL BUSINESS

The President
The White House

Washington, D. C. 20500




THE WHITE HOUSE

WASHINGTON

April 20, 1976

MEMORANDUM FOR: JIM CONNOR
FROM: MAX FRIEDERSDORF AN.
SUBJECT: Edward Schmults memo 4/15/76

re: Guidelines & Procedures for
Presidential Review of CAB Decisions

The Office of Legislative Affairs has reviewed subject
memorandum and offers no comment.



THE WHITE HOUSE

WASHINGTON

April 23, 1976

MEMORANDUM FOR: JIM CONNOR
FROM: JIM CAVANAU /-
SUBJECT: Comments on Sc¢hmults Memo of 4/15/76

on Guidelines and Procedures for
Presidential Review of CAB Decisions

We concur with Ed Schmults' memo on guidelines and
procedures for Presidential review of CAB decisions
and support Option C.
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THE WHITE HOUSE

WASHINGTON 4/2«3

April 23, 1976

MEMORANDUM FOR: JIM CONNOE
“\\ e

FROM: JIM CANNO\J:«K -

SUBJECT: Comments Schmults Memo of 4/15/76 on
Guidelines and Procedures for
Presidential Review of CAB Decisions

The President is empowered to review CAB decisions

only when those decisions relate to international
routes or fare schedules. Although this process does
not directly raise domestic issues, the credibility of
the Presidential decision-making procegs which Schmults'
thoughtful memorandum addresses, cuts across the
domestic/international line.

Several brief comments are in order:

1. Option C (Declaration of Presidential intention to
exercise review power only on matters which the
President deems of truly Presidential concern, etc.)
appears to be the most desirable option. However,
it may beg the ultimate question in that it does not
set forth the standards by which to determine what
is "truly Presidential" nor how that determination
is made. It states only: "The President is the
judge of what issues are important enough to rise
to the level of a Presidential foreign policy
concern." To the extent possible, a specific method
should be spelled out so that the Presidential
review process 1s less subject to attack as arbitrary
and capricious.

An example of why a more detailed process would be
helpful is found in the last paragraph on page 10.
The first sentence states that the President would
ordinarily refrain from considering economic issues.
The third sentence states that there will be
economic issues which will raise important foreign
policy considerations.

2. Option H (Judicial Review of CAB decisions in a limited
class of cases) fails to provide for a final



decision-making process in a case where the court
reverses a CAB decision, but there are no foreign
policy considerations.

RECOMMENDATION .

Due to the sensitive nature of these issues and
decisions, I recommend. that a revised memorandum be
drawn up to address the questions presented.






THE WHITE HOUSE
WASHINGTON

Jim -

You said you wanted to review this
package.

I informed Mr. Schmults office that

they were to add the comments from

the Departments before the item could

be staffed. I asked when they asked

for the staffing back from the Departments
and I was told March 10 --- I said I felt
that was not enough time if the matter
was to go - fully staffed - to the President
no later than March 12.

Trudy 3/4/76
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THE WHITE HOUSE
WASHINGTON

Jim -
This is a disaster --

I told Jane that --- when they do
a memo they are to get the

comments from the Depts. before
it comes here ~-- and we get the

staff comments.

So many pages --- it is not fair to
the President.
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THE WHITE HOUSE

WASHINGTON

March 3, 1976

MEMORANDUM FOR: JIM CONNOR
FROM: ED SCHMULTS
SUBJECT: Proposed Guidelines and

Procedures for Presidential
Review of CAB Decisions

Attached is a draft Presidential decision memorandum concerning
possible changes in the manner in which orders of the Civil
Aeronautics Board that require Presidential approval under
Section 801 of the Federal Aviation Act are processed within the
White House.

The matter is one of considerable urgency, both because of a pending
court action (concerning release of CAB decisions before action by
the President) and because a decision on the recommended reforms
should be made before a major new CAB case comes to the White
House, which could be at the end of this month, The recommended
decision would involve the processing of an executive order following
action on this decision memorandum, which adds to the time pressure.
For these reasons, the memorandum should go to the President no
later than Friday, Marc_h{j}. )
Since the issues involved and the proposed executive order affect

a number of Executive Agencies outside the White House, I am
submitting copies for clearance simultaneously to The Departments
of State, Defense, Justice, Transportation and Commerce.

cc: The Attorney General (Attention: Messrs, Scalia and Kauper)
The Secretary of State (Attention: Robert Ingersoll)
The Secretary of Defense (Attention: Len Niederlehner)
The Secretary of Commerce
The Secretary of Transportation (Attention: John Barnum)



REVISED DRAFT 3/3/76

MEMORANDUM FOR THE PRESIDENT
FROM: EDWARD C. SCHMULTS

SUBJECT: Guidelines and Procedures for ,
Presidential Review of CAB Decisions

The Presidential power to approve or disapprove CAB decisions in
international cases is coming under increasing criticism, and
proposals have been-made that Congress pass legislation to limit

b
the substantive grounds of review and assure procedural fairness. */
To-address the concerns that have been raised, this memorandum

- proposes options to improve the Presidential review process by
revising the substantive grounds of review and imposing certain
procedural requirements, ’ :

l1.. Background

() The Presidential Authority to Review CAB Decisions

The Presidenthas two kinds of review authority over
CAB decisions under Section 801 of the Federal Aviation Act:

-~ Under 801(a) Board actions affecting the
- certificate of an air carrier ~- i.e., route
awards and mergers -- affecting overseas

_fi/ The Aviation Subcommittee of the Senate Commerce Committee
will begin hearings on the Administration's proposed Aviation Act
(S. 2551) on April 6. The Subcommittee may broaden the hearings
to include regulatory reform matters not included in S. 2551 and
a review of the President's approval authority over CAB decisions.



or foreign air transportation are subject to
the approval of the President, =/

-- Under 801(b), if the CAB exercises its power
to disapprove an international fare schedule,
the President may disapprove that order not
later than 10 days following submission to

ale AL
xd

the President, ¢

(b) Rationale for the Authority: Legislative History

The Congressional purpose in giving the power of approval
to the President in international and overseas cases was in recognition
of the President's unique constitutional responsibilities for foreign
policy and national defense. It wa-s felt that there were both foreign
policy and defense aspects to the choice of routes and carriers, and

#/. "The issuance, denial, transfer, amendment, cancellation, -
suspension, or revocation of, and the terms, conditions, and
limitations contained in, any certificate authorizing an air

- carrier to engage in overseas or foréign air transportation,
or air transportation between places in the same Territory
or possession, or any permit issuable to any foreign air
carrier under section 1372 of this title, shall be subject to
the approval of the President. Copies of all applications in
respect of such certificates and permits shall be transmitted
to the President by the Board before hearing thereon, and all
decisions thereon by the Board shall be submitted to the
President before publication thereof.'" 49 U.S.C. 1461(a)

%%/ "Any order of the Board pursuant to section 1482(j) of this title
suspending, rejecting, or canceling a rate, fare, or charge for
foreign air transportation, and any order rescinding the effective-~
ness of any such order, shall be submitted to the President before
publication thereof. The President may disapprove any such
order when he finds that disapproval is required for reasons of
‘the national defense or the foreign policy of the United States not
later than ten days following submission by the Board of any

such order to the President.'" 49 U.S.C. 1461(b)

et niidnelosler - ot It St T AT e WA i . v Fhrmaman oty o e O DA e ST
A N L O YT q At P & % 08 Ve s W3 L B R ¢ Sah e YL R TR v e B A P 5 N EEI e T e ige e e Sy et e e e

e




the setting of rates. The floor debates made specific reference to
the importance that foreign nations attached to airline mattiers.
Defense was emphasized in connection with the selection of flight
?aths and access by foreign carriers to areas near U.S. defense
installations, and in the selection of airport sites. The argument
was made that such decisions were executive in character 2nd should
be left to the President,

As a legal matter, therefore, the review authority under
both 801(a) and (b) was intended to preserve the prerogatives of
the President in matters of defense and foreign policy, and should
be exercised only for those purposes. These criteria are very
broad, but they do suggest that Presidential review should not, for
the most part, be concerned with errors of fact or law, or with
economic questions, that do not arise from some defense or foreign
policy concern.of the President. At the same time, it is often A
difficult (and sometimes not desirable) to separate ""economic questions™
from '"foreign policy'' concerns. ‘

(c) Problems Raised
Over the years, aviation commentators have raised a number
of problems with respect to the White House review process:

(1) Substance., There are no guidelires as to the kinds
of substantive issues appropriate for consideration by the President.
Continuing disagreement arises within the Executive Branch and the
White House staff over what issues are rdevant., Political and
economic factors are often invoked by interested parties, and there
have been allegations that the President's power has been abused.
‘The American Bar Association, despite a study conclusion that the
power has not been abused, is on record in favor of a partial with-
drawal of this Presidential power,f}i/ and Senator Magnuson is said

*/ The December 31, 1975, Report of the CAB Advisory Committee
on Procedural Reform, with some vigorous dissents, endorsed
the ABA's somewhat ambiguous proposal to withdraw the 801
authority "in a manner which will preserve the President's
constitutional rights and obligations in the fields of national
defense and foreign relations while removing domestic political
considerations from the decision-making process and assuring
availability of judicial review.' (p. 24)
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to be planning legislation that would bar the President from deciding
which airline should receive an award.

(2) Procedures. There are no procedural restrictions

‘governing access by interested parties to members of the White
House staff, Many interested parties seek to argue their cases

in ex parte contacts with the staff, while others scrupulously avoid
any communication with us. This situation is perceived by some to
be both unfair and conducive to appearances of impropriety. It is
all the more so, the critics assert, in light of the open hearing on
the record before the CAB. A similar problem is said to exist in
the departments and agencies. '

(3) Release of CAB Decision. The CAB is barred by
statute from publishing its recommended decision until after
submission to the President, but in practice the Board's decision
continues to be withheld following submission until after the President
has acted. As a result, during the White House staff review, some
parties obtain copies of the opinion surreptitiously, while others are
unable to address their arguments to the specifics of the Board's
decision. ' o -

-

‘ {(4) Judicial Review. The courts présently will not review
Section 801 orders because until the President approves them they
are not sufficiently "final" and after the President acts on them, they
constitute ''political action". In deciding Section 801 cases, however,
the Board engages in complex adjudication of regulatory issues that
in all other cases are subject to judicial review, Lacking judicial
review, parties -- and departments and agencies -- have alleged
legal and factual errors of a kind that would normally be decided
by courts as grounds for Presidential disapproval. It is possible
that a disclaimer of Presidential interest accompanying approval of
a Board decision will operate to preserve judicial review with
. respect to errors by the Board.X

2

2. The Basic Dilemma

These problems arise because the statute superimposes executive
approval on an adjudicative type administrative proceeding. This is

#/ You attempted to do this in the recent Allegheny decision. There
is as yet no court decision confirming or rejecting this approach.
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unique to the CAB. The issues that come before the Board include
questions of the impact of route awards on competing airlines,
compatibility of a route award or fare decision with the overall

route or fare structure, economic viability of the route and the
ability of the carriers to perform. Resolving these questions fairly
calls for the full panoply of due process -- hearings with wiinesses, a
formal record, the right to introduce evidence and a more or less
adversary hearing. Neither the White House nor the Executive
Branch generally is equipped to duplicate or review all of the aspects
of such a process. That kind of review is the normal function of the
courts, not the executive function of insuring that the decision is
compatible with defense and foreign policy objectives of the President.

The temptation has been irresistible, however, for the interested.
parties and government agencies to reargue many of the same '
economic issues decided by the Board. When this is done through
éx parte contacts at the White House or in the departments and
agencies, the procedural safeguards to assure fairness are lacking
and appearances of impropriety can arise.

There are no simple solutions to these problems. But it is
clear that there has been an increasing tendency to argue here matters
that relate primarily to economic and regulatory issues decided by
the Board, and which some may view as having only a remote connection
to defense or foreign policy objectives as such. Action to improve the
Section 801 review process should be viewed by many as a significant
"good government' effort on your part; inaction may result in a
reduction or loss of your existing power.

The questions raised are thus both substantive and procedural:
Substantively; what should be the proper scope of the terms ''defense!'.
and "foreign policy"? Procedurally, what changes should be made in
the White House review to address the concerns expressed about the
perceived "fairness' of the process? The answers to these questions
may be interrelated, since a broad substantive review arguably
creates a greater need for formal procedures than if substantive
issues were largely excluded. We begin, therefore, with the sub-
stantive options, ' '
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3. Substantive Options as to the Scope of Presidential Review

'Ogtion A: A broad, flexible definition as used in the past

Under this option, the scope of the Presidential review of
CAB decisions would not be changed. The meaning. of "defznse' is
fairly clear and has not been the subject of controversy. The

expansive term is ‘''foreign policy', which has been broadly interpreted
to embrace a variety of Presidential policies, including competition,
anti-inflation policies, errors of law, regulatory reform, and the
financial health of the international U.S. flag carriers.

Pro:

-~ A broad, flexible interpretation enables the President
to correct many overly restrictive, anti-competitive
attitudes of the CAB in international markets. In
the context of regulatory reform, it is possible to
implement procompetitive international policies

e " under existing authority without waiting for legislative
action. It also enables the President to carry out
directly other Presidential transportation and
economic policies with significant foreign policy

- overtones, '

Con:

-- Critics of the present process assert that it
involves the President in a review on the
merits of issues better left to the CAB's
regulatory expertise and deprives parties
of judicial review on issues with no defense
or foreign policy significance.

Option B: Issue a definition of defense and foreign policy

(1) Under this option, after appropriate consultation with
the government agencies involved, the term 'foreign policy" would
" be defined for Section 801 purposes to include certain matters
and exclude others. Thus, an Executive Order could prescribe
that foreign policy considerations will include, for example, one
or more of the following:
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-- Questions of international aviation policy,
which can be further defined to include or
exclude issues of competition, transportation
policy and firancial health of the airlines.

-- Anti-inflation objectives.

-- De-regulation objectives.

-- The rationale for Presidential consideration
of certain issues would be more clearly stated
than in the past, thus reducing appearances that
the power is being abused,

-- Providing specific criteria would give the
parties a basis for presenting their arguments
to the President.

-~ In practical effect, there would be no change
in terms of what arguments the parties can
make. Attempting to define in advance what
are and are not foreign policy issues cannot
be done with precision.>/

-- Setting specific grounds for Presidential review
could stimulate the parties to appeal to the
President with greater frequency and create

*/. For example, in the Service to Saipan case, the State
Department raised the issue of the desirability of a direct
circle route to the Micronesia market as a foreign policy
matter, but this is also an issue that the Board must con-
sider. The State Department also argued the prospective
impact of Japanese pressure for additional routes to the
United States on other airlines, but this is again an issue
that must be considered by the Board. '
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additional pressure for procedural formalities.
It could also imply the creation of substantive
rights and lead to judicial review of the
Presidential action.

-~ If the "foreign policy' definition includes some
concept such as "international aviation policy"
or "international economic policy', it will be
argued that the President can substitute his
regulatory policies for those of the CAB in
international cases. If it is decided to refrain
from what can be alleged to be ''regulatory
intervention', Option C would appear to be
more effective than a definition of "foreign
-policy. "

"7"(2) A variant on this option would be to specify in the "foreign
policy' definition that the President would not in his review choose
one carrier over another. Newspapers have reported an interest
in legislation to bar Presidential power to so choose.

Pro:

~- The potential for appearances of impropriety is
great when the Board is reversed on the selection
of a particular carrier.

-- Accepting this limitation could reduce pressure
for legislation.

Con:

: -- Decisions on matters other than carrier selection
" per se can have just as much impact on a carrier,
such as whether or not to establish or continue a
route, The "reform' would be more apparent than
real.

-- Genuine foreign policy problems can involve the
selection of a carrier.
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-~ Other reforms could be equally or more effective
in deterring legislation.

Ontion C: Do not limit your authority bv a definition of foreign

policy, but declare your intention to exercise your
review power onlv on matters which you deem to be
of truly Presidentizal concern; and direct executive
agencies to present to the CAB on the record any
views which they may have on regulatory policy.

A more practical approach than defining "foreign policy',
which could result in a contraction of Presidential power, would
be to signal your intention to place greater reliance on the CAB
process to ascertain facts, decide routine economic questions
and, in general, establish regulatory policies. Presidential
power would be fully preserved, since the President is the judge
of what issues are important enough to rise to the level of a
Presidential foreign policy concern. Less important matters
can be dismissed on the ground that they don't rise to that level

of concern, without saying that the President lacks power to
consider them. In some cases, where the Executive agencies
are concerned that the facts of record on which the Board based
its decision are out of date, you can request adequate fact findings
as a predicate for your defense or foreign policy judgments.

The major innovation would be to force executive agencies
to categorize their views as either (a) so exceptional as to warrant
Presidential consideration under Section 801, or (b) as regulatory
issues that should be presented to the Board (and on the record,
except as confidentiality may be required for reasons of national
security). In the past, there has been no mandate to make such
a choice, which has led to the arguing of 21l agency policies
through the Section 801 review, without regard to their level of
importance or relationship to Presidential concerns. The essence
of this option is to sort out the issues of detail that don't warrant
Presidential attention by establishing a test of defense or foreign
policy importance rather than a restriction on the extent of the
‘President's powers.
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The policy represented by the option would recognize that \while
the President has sole responsibility for the conduct of foreign
policy, Congress has a substantial role in prescribing international
economic policy, and it has given the Board regulatory DoOWwer over
international as well as domestic aviation guestions. Since the §01
power is 2 recognition of the Presidential power to conduct foret
policy, it does not diminish that power to suggest that the President
need not review those economic and regulatory issues in international
aviation cases which have been thoroughly aired before the Board
and do not have a material impact on foreign policy.

While it is impractical to set forth, in a hard and fast manner,
categories of issues that should not be reargued before you, under
this option you would cordinarily refrain from considering issues of
competition, inflation, financial health of airlines, the viability of
routes, or transportation objectives, which fall within the administra-
tive competence of the Board. While the possibility that such issues
could rise to the level of a foreign policy issue in particular cases
cannot be excluded, the point is that foreign policy should not be
invoked by government agencies and interested parties merely as
a rationale for Presidential review of matters better left to CAB
ekpertise. Of course, there will be cases where considerations of
international trade or economic policy will be important components
of foreign policy and so of Presidential concern. For example,
maintaining competitive; financially viable U.S. carriers on specific
routes may be a foreign policy objective in itself.

Since the real problem here may be one of attitude or approach
of the Executive Branch agencies in making 801 recommendations,
an emphasis on procedural improvements and the function of the
Section 801 review process may encourage the agencies to take a
more restrictive approach and to view the President's approval
power, not as a lever for making regulatory policy across the board
in international aviation cases, but as a mechanism to protect his

=

own prerogatives on matters of defense or foreign policy.—

*/ The mere filing of a protest by a foreign government should not
suffice to create a foreign policy reason to disapprove or modify
the Board's decision. It should be recognized that private parties
lobby foreign governments as well as our own, and that foreign
governments are receptive from time to time to the protection
of vested interests. The criterion should be not whether the
foreign government agrees with the CAB's decision but whether
that disagreement is serious enough to cause a foreign policy
problem if the decision is allowed to stand.
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This option would not prevent the Council on International
Economic Policy, or the Departments of State, Justice, Commerce
or Transportation from injecting substartive policy views on all
issues into CAB proceedings, and on grounds iacluding, but not
limited to, defense and foreign policy. This may and should be
done on the record before the Board. Such substantive policies
which are within the purview of the Board should be separated
wherever possible from the grounds which should occasion

Presidential review under Section 801.

Pro: -

-- The President’'s power to review international
aviation matters would not be contracted but, ’
as a practical matter, the scope of Presidential
review would be reduced in many cases by
encouraging government agencies and interested
parties to abide by CAB resolution of the issues.

-- The reason that the Section 801 power has become a
o - . problem to some aviation commentators is that in
their view it has been used to review the substance
of regulatory issues better left to the CAB. Thus,
they argue that the only effective solution is to exclude
regulatory issues wherever possible from Presidential
review. ' V

-~ It would avoid the need for formal procedures to
better assure due process within the White House
(Procedural Option D). It is the logical counter-
part of procedural Option E below.

Con;:

)

-- The President's role in determining regulatory policy
in international aviation would be reduced. Implementa-
tion of an Executive international aviation policy might
have to rely on other means than the Section 801
authority.




~12-

-- In any particular case, it may be difficult to determine
which arguments rise to a level of truly Presidential
importance.

Decision:
Approve Option Az A broad, flexible definition
' as used in the past. ‘

B: (1) Issue a restrictive definition
of defense and foreign policy.

(2) Abstain from the choice of a
carrier,

C: Do not limit your authority by

a definition of foreign policy,
- but declare your intention to

exercise your review power only
on matters which you deem to be
of truly Presidential concern; and
direct executive agencies to present
to the CAB on the record any views
which they may have on regulatory
policy. (Recommended by Counsel
to the President,

. Comment:

4. Procedural Options as to Contacts with White House Staff and
Matters to be Presented to CAB

Option D: Adopt formal procedures for the Presidential review.

Ex parte contacts with White House personnel would be banned.
Written comments from the parties would be accepted by the White
House staif, but a docket would be established so that copies were
available to all interested parties. Oral contacts by private parties
‘would be limited to meetings or hearings to which all interested
parties (private and government) would be invited. All written
materials submitted by government agencies would be made part
of the public record subject to the usual exceptions for national
security and proprietary information.
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Prg:

-~ This would regularize the review proces
hopefully limit appearances of impropriety. It
would be the logical procedural counterpart of
substantive Options A or B.

Con:

~-- The existence of such procedures invites the parties
to reargue the same issues already decided by the
Board.

-- It would involve the White House staff in a kind of
operational activity and level of detail that go
beyond its normal functions.

-~ In some cases, Defense and foreign policy issues
require confidential internal communications
rather than on the record presentations and so
establishing a docket for communications of the

‘agencies would create more problems than it
would solve.

Option E: Bar contacts by private parties with the White House
staff; require that Executive agencies state their
economic and regulatory views in the Board's pro-
ceeding and give the Board notice of any intention
to make additional recommendations to the President
on defense or foreign policy grounds; views of private

parties would be conveyed to the President through the
departments; in each category exceptions would be
permitted as required by foreign policy or deifense
needs,

This Option is the procedural counterpart of substantive Option C
which would place greater reliance on the CAB regulatory process.
Executive agencies could express substantive views on matters
beyond the scope of 801, but on the record before the CAB. Purely
economic or regulatory arguments would have to be made initially
to the Board. As to matters subject to 801 review, they should
indicate whether they will have a recommendation or objection if
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o,

such an issue is identifiable during the proceeding beiore the Board.
‘he 801 review process would be limited to genuine foreign policy

and defense issues which normally involve confidential communicaticas
rather than formal procedures. To provide some disciplinz and to
improve the Board's role as expert advisor to the President, executive
agencies which present a point to the President that they have not
made to the Board cowld be required to explain why the Board was

not given an opportunity to consider it. There are, of course,
legitimate reasons for agencies to change their views on the basis

of new facts or circumstances, or simply upon reconsideration; but

to the extent possible, the Board should be given the first opportunity
to consider them.

Pro:

_ -- Ex parte contacts with the White House staff would
ST be eliminated. '

-- The President and his staff would be freed from
involvement in substantive issues decided by the
CAB.

-- Executive participation in formulating international
aviation policy would be preserved, but separated
from the more limited purpose of the 801 review.
The threat of legislative restriction of the 801
power should also be reduced.

-- As to 801 issues of foreign policy and defense, their
discussion typically l:equires confidential communica-
tions which makes it difficult for the State Department
to explain its views on the record. However, the
statements required by Defense and State to the CAB
on 801 matters could be limited to their conclusions
and so much of their reasoning as does not require
confidentiality. As long as the Board knows what
that objection is, it can frame its recommended
decision either to avoid that objection or, in the
alternative, to state what its decision would be if
the President agrees with the Departmental view or
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what the Board would recommend if he disagrees.
Exceptions would be allowed for cases in which
foreign policy embarrassment could result from
disclosure cf the sole fact that the State Department
has made 2 recommendation, though Ex

agencies should be informed, subject to normal
classification safeguards.

porer

wxeeutive

-- Some pariies will complain that they are denied
access to the President on foreign policy issues,
though legitimate exceptions would be possible.

Option F': Make no change

Pro:
-- Preserves maximum access by all parties.

Con:

-- Presents an appearance of unfairness.
Decision:

Approve Option D: Adopt formal procedures for the
Presidential review

E: Bar contacts by private parties

with the White House stafi; require
that Executive agencies state their
economic and regulatory views in
the Board's proceeding, and give
the Board notice of any intention
to make additional recommendations
to the President on defense or foreign

' policy grounds; private parties' views
would be conveyed to the President
through the departments; exceptions
would be permitted as required by
foreign policy or defense reeds
(Recommended by Counsel to the
President,

o5
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F: Make no change

Comrment

5. Other Section 801 Matters

Option G: Authorize release of the Board's recommended decision

As noted on page 4, paragraph (3) above, the Board has followed
the practice of withholding its recommended decisions after sending
them to the President until he acts on them. The decisions are often
leaked to the parties, and are eventually published after the President
acts. In unusual cases, there may be a defense or foreign policy
reason for withholding all or part of a Board decision. A screening
process that would give the President an opportunity to object to
release within 5 days should accommodate this requirement.

Pro:

-~ There is no need for confidentiality other than
possible defense or foreign policy reasons, which
are accommodated by a 5-~day notice and opportunity
for you to prevent release.

-- There is a lawsuit pending to compel release
which could be rendered moot by your action.

Con:

-~ Making the CAB decision available to the parties
may result in more appeals to the President. This,
however, already happens despite the lack of

' formal release.

Approve (Recommended by Counsel
to the President) - T Co

!
et .

Disapprove
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Option H: Preserve judicial review excent where exy ressly
stated otherwise

The purpose of barring judicial review is that courts should
not pass on questions of foreiga and defense policy. On issues
where the President does not make such a decision, there is no
apparent reason for depriving the parties of the opportunity for
judicial review. There are some legal doubts as to your authority
to resolve this by Executive Order, but the Department of Justice
believes that there is a good case in favor of such authority.

Pro:

-- DPreserves the parties' rights and avoids argument
of legal errors during the Presidential review
process.

-- Increasing access to the courts is a significant and
concrete element of reform that would add credence
to your action as good government; omission of this
element could attract criticism for not doing the
whole job. '

Con:

-~ The Department of Justice cautions that the courts
. might carry this to the point of reviewing all orders
that relate to domestic carriers.

Approve | (Recommended by Counsel
to the President)

. Disapprove

Option I: Issue an Executive Order embddying reforms

There is presently no published guideline on conduct of the
Presidential review under Section 801. If you decide to make
significant substantive or procedural changes, an Executive Order
would be an effective way of stating your policy. An illustrative
draft embodying the recommended Options C, E, G and H is
attached. Since.the issuance of an Executive Order involves a
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‘more extensive clearance procedure than this decision memorandum,
an Order would be processed and submitted to you following your
decisions herein,

Pro:

-- If you decide to make a substantial change such as
proposed in Options C and E, an Executive Oxder
would be an affirmative statement of your intention
to improve what some view as an unfair process and
serve as a guideline for conduct by government
agencies and private parties,

Con:

- -~ If you decide to make no substantial change, issuing
an Order would serve no clear purpose.

Approve (Recommended by Counsel
to the President)

Disapprove

In addition to the options presented above, there have been
recommendations that the Chairman of the CAB be included in the
White House review process and that the internal staffing procedure
be reviewed and revised. The former may be desirable on particular
occasions, and can always be done on a discretionary basis. However,

it does not appear desirable to bind yourself at this time to such a
procedure by any formal action. Likewise, internal staffing arrange-
ments can be reviewed following your decisions on the Section 801
process and they need not be included in an Executive Order.
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DRAFT

EXECUTIVE ORDER
PRESIDENTIAL APPROVAL OF DECISIONS BY IIIE CIVIL
AERCNAUTICS BOARD PURSUANT TO SECTION 801
OF THE FEDERAIL AVIATION ACT

By virtue of the authority vested in me by the Constitution
and_. laws of the United States, including Section 801 of the Federal
Aviation Act as amended (49 U.S.C. 1461 (Section 801)), it is
ordered that: |

Section 1. Recommendations by Federal departments and
agencies to the President in connection with decisions of the Civil
Aeronauti_cs Board (Board) which are subject to approval by the
President under Section 801 shall state specifically what foreign
policy or defense objectives form the basis for such recommendations.
Issues that relate primarily to economic or regulatory policy, as. such,
‘shm%ld ordinarily not be the basis £.0f recommended approval or
di_§approval undér Section 801. Recommendations by departments
and agencies with respect to economic and regulatory matters, other
than considerations of defense and foreign policy matters which are
the subject of recommendations to the President under Section §01,

shall be made to the Board, on the public record, in accordance with
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the procedures of the Board. While some issues will innvitably
involve both questions of regulatory policy and foreign policy,
executive agencies should make a conscientious effort to present
as mu-ch of their views as possible in economic and regulatory
terms on the record in proceedings before the Board, and raise
only exceptional matters of defense or foreign policy that are of
uniqﬁely Presidential concern in the course of the limited revigw
unéer Section 801. Changed factual conditions following the closing

of the Board record may provide the bésis for a recbmmenda’cion

that the case be returned for new fact findings as a basis for the
President’s review.

Section 2. Departments and agencies Which intend to make
recommendations to the President on matters of defense or foreign
policy for purposes of Section 801 shall, cénsistent with the con-
fidentiality requiréd for reasons of defense or foreign policy, make

the existence of such intentions and the conclusions to be recommended
known to the Board in fhe course of its proceedings. The require-;
ments of defense or foreign policy may, in appropriate cases, require
that the existence of a defense or foreign policy recommendation

remain confidential, Any recommendation made to the President by

a department or agency in the course of the Section 801 approval
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process that has not previously been conveyed to the Board shall
be so identified, together with an explanation as to why the Board
was not notified. No provision of this Executive Order is intended
to prevent any agency for good reason from changing its position
and conveying such changed position to the President.
Section 3. No person within the Executive Office of the
Prgsident shall discuss matters relating to the disposition of a case
~subject to the approval of the President under Section 801 with any
inte;‘ested private party prior to the President's decision; and any
. wr'{i;te’n communication from interested private parties shall be
referred to the appropriate department or agency. Exceptions to
this prohibition may be made when the head of an appropriate
department or agency finds that direct written or oral communica-
tion between a private party and a person within the Executive Office
of the President is needed for reasons of defense or foreign policy.
~Departments and agencies which make recommendations to the
President pursuant to the Section 801 approval process shall establish
public dockets for all Wri‘tten communications between thei:_c officers
and employees and private parties in connection with the consideration
of such recomrr.xendations‘ and shall prescribe such other procedures

governing oral and written communications as they deem appropriate.
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Section 4, If within 5 business days after receiot of copies
of a recommended decision of the Board submiited to the President
under Section 801, the President does not furnish to the Chairman
of the Board a letter objecting to release of such decision, the
Board is authofized to release the text thereof. The President will
‘ask for the views of the Departments o State and Defense, and the
Assistant to the President for National Security Affairs 2s to whether
foreign policy or defense considerations require that such decision
ﬁbt be released. If objection is raised tc; part but not all of a document,
only that part as to which a defense or foreign policy objectioq to
‘disclosure has been raised shall be withheld. A lack of objection to
release of a document implies nothing with respect to po;sible defense
or foreign policy objections té the'.content of the oraer.

Section 5. Approval by the President of a decision of the
Board pursuant to Sect;Lon 801 is not intended to‘deprive any party

of an opportunity to obtain judicial review of the Board's decision,

unless expressly stated to the contrary,

THE WHITE HOUSE
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