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When questioned NSC advised that the 

President returned:h this memo to the 

General - no decision - wants further 

information 

GBF 3/11/76 

• 

1 

Digitized from Box C36 of The Presidential Handwriting File at the Gerald R. Ford Presidential Library



March 10, 1976 

MR PRESIDENT: 

Reaponae to Cuban Requeat for 
Scheduled Service Tranaiting United 
SCates Air Space 

The attached memorandum from Brent Scowcroft 
waa stalled to Jack Marah aad Roger• Morton. 

Jack Marsh disapprove• the recommendation•. 

Rogers Morton concurs in NSC'a recommendation. 

Jim Coanor 
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THE WHITE HOUSE 

_.:i:C:R E'Y' -XGDS WASHINGTON March 10, 1976 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

BRENT SCOWCROFT 

Response to Cuban Request for Scheduled 
Service Transiting United States Air Space 

United States commercial carriers overfly Cuba from 35 to 50 times 
daily through two designated airways, filing only routine flight plans. 
To initiate such scheduled service, US carriers must make arrange­
ments for payment of an overflight fee which usually requires a number 
of weeks. Cuba requires nonscheduled US flights to file' plans 48 hours 
in advance and receive the "decision'' and route before flying. 

No commercia! Cuban service overflies the US. To establish regular 
scheduled service over the us .. Cuba must submit a request for routes 
and transit authority through diplomati<: channels to the US government. 
For nonscheduled Cupan overflights of the US, the US, in a diplomatic 
note of 1973, requested two working days' advance notice through 
diplomatic channels. 

For some months Canada and Cuba have been discussing a regular air 
service between Havana and Montreal. The Cubans have leased two 
Canadian DC-8s for the service, to be managed by Cubana Airlines. 
Until the Cubans are fully trained, Canadian crews have been operating 
the planes. We have been kept informed of the process by the Canadians 
and we informally warned them some weeks ago that the Cubans would 
have to request overflight permission for any regular service. 

On February 18 and 25 Cuban flights transited US air space after filing 
routine flight plans. When the second request was referred to the State 
Department, a note was sent through diplomatic channels stating that 
Cubana Airlines should not undertake further flights transiting US 
territory until the Cuban Government had requested through diplomatic 
channels that the US Government authorize transit of US territory and 
prtc\·idv (icsignated transit routes. The follO\'-:ing day a Cuban plane filed 
a flight plan for transit of US air space. At our requc st, the FAA informed 
the crew that until the Cuban Government had responded to our note, 

SSG:R E'Y' - XGDS 
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transit of US air space was not authorized. A similar request from 
the Cubans for an overflight on March 9 was also denied by the FAA 
while the matter was being discussed in diplomatic channels. 

Last Friday, Marr.h 5, the FAA received a r~quest for permission to 
establish a regular service beginning March 10 and following a prescribed 
air corridor which the FAA has designated as "non-sensitive" for use by 
communist countries. On the same day, State received through the Swiss 
a note (Tab B) from the Cuban Foreign Ministry, of conciliatory tone, 
denying any intention to violate the territory of the US and noting that 
its flights had conformed to the International Civil Aviation Convention. 
It did not mention our 1973 note requiring two working days' notice or 
Cuba's similar requirement for nonscheduled flights. Finally, the note 
asked for current, applicable US regulations. 

Cuba, Canada, and the US are parties to the Chicago Convention and the 
International Air Services Transit Agreement. These treaties give air 
carriers of contracting parties the right to overfly the territory of other 
signatories after filing flight plans through designated corridors but 
without the need to seek special pel'1ni2sion. Under US domestic law, 
foreign civilian aircraft must notify and obtain the approval of the FAA 
for each flight plan. State and FAA lawyers are of the view that we have 
no sustainable legal basis for denying the Cuban request for regular 
commercial overflight of the US through the de signa ted non- sensitive 
corridor. They further believe that to do so would be to jeopardize US 
service south across the Caribbean and damage international air agree ... 
ments from which we gain more than we give. It might also result in 
legal suits in US domestic courts. 

Consequently, State proposes to reply to the Cuban note approving the 
proposal to establish the service and designating the corridor to be used. 
The note {Tab A) would further say that procedures with regard to 
nonscheduled flights should continue to conform to our .note of 1973 
requiring 48 hours' notice. 

I believe, and Phil Buchen concurs, that we unfortunately have .no choice 
but to approve this service. To refuse to do so would result in substantial 
harm to US commercial and diplomatic interests. 

~EORe'P - XGDS 0 
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RECOMMENDATION: 

That you approve our sending the note attached at Tab A. 

Approve __ _ Disapprove. __ _ 

0 
~~GH E'i'/XGDS 

• 
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The Dopnrtmr.:nt or State tdshc!J to dr.uvl ll1e attention of 
I 

r.ummx to tho note of the Dcp.:u~tn•.0nt of ·state of lqJril G, 
' t . t • 

197 3, 1:equcs ting that the Go~:crn:.l!Jnt of the t:ni ted States 
I 

be informsd through dlploi':.atic channels no less than t-...·o 

working days in advance of flights by alrcraft of Cuban . . . , . . 

registr-y which propose to entGr the ilir spac~ of the· . : 

United States. '!'he Depart.i:'•Cl'lt of StatQ further r·2fe.rs '.:~ .. 
}:n:~:x' s note of 1-1arch 5, 1975, a~d to the i~aue~t of . 
Cuban3 Airlines of the sa~~ date for authority t~ ccnd~c~ 

rc-;·.;b.rly scht;;culcd. intern.3.t.icr.Lll air service:.; through. 

~~i~eC St~tes airspace. . . 
sche.duled air service 

I 

prop:: sed in Cuban a's !·inrch 5 r~qr.1.cst, according to the 
. I . . 

rout·~ designated {dcscr iption of de's i~i!'~~ted route.] • 
• f . • . 

: I 

In the interest of orderly air navig~tion procedures, 
I·, 

.,,..,~~ ;ll "'CCC'.,1,,.,~, \'ith !'"<::~ l'r"~tic,..., f.',"T',·,lR>-:~: sl,,·u-ula' COl''·~-i,••,•.•,r.> t..>l-. - ~. )J..,~c-.t .... l .. \- ,, l.'~'--~ "' <:.'~ - :"' • ........ ' ,_ '-

' 
j 

to follow ~1e procedurea set forth ~n the abovcm~ntioned 
' .. . I 

note of April 6, 1973, in respect of noh-schedulcd air 

S<?.tViCcs. 

I . 

DECLASSIFIED Stilte vis' it 8/ tf ~ oo o : 
E.O. 13526 (as amend~) SEC 3·3 

~~tate Dept Guideh'tiT7 {2.012. 
By ~ NAAA. Olilte -..J.J.-~---
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. H ~· 4245. _ ,· r-farch s, :1976 

Subject: Viol~tion of u.s. Airspace by Cuban DC-d 

Embassy received·the attached message from Havanu.: 

MINREX is pleased to inform USG that the fli~ht of a 

Cubana aircraft over US territory on 25 February 1976 

corresponds to a non-scheduled international airline service . : 

_and that, in the realization of said fligh~, it w~o not the 

intention to violate the territor!%' of said cquntry, and 

measures were taken to make this fligh~ in accorddnce with 

Article 5 of the Convention on International Civil Aviation, 

in conformance \dth the ·infornation about US regulations 

·available to the airline company and continuing the practice 

follo~ed in previous flights over US territory~ 

l-1INREX has not exactly understood the text of the 

reference note in respect to the so interpretation of 

Article 5 1 par.-:1g!:2ph 1, bocnuse the gen2:r.al pr !.nciple of 

this article is that all aircraft Hhich ure not engaged in 

regular internationul. air service have the right, ·subject to 
I 

conformance with the require.nHmts of the Convention, to cross 

the terri tory and make non-cOlT'::lercial stop a, 'd thout the 
I 

nQccssity of obtnining prim: perr.1is~;ion. The c:-~ceptlon 

·i~lstancc;> in Hhich. nn aircraft ~·ishcs to fly over inncccssible 

DECLASSIFIED 
E.O. 13526 (as amended) SEC~·~ 
· JJJII§tate Dept Guid~line' ?/ '20_Ia 

By ~ NARA. Date --J.<>lo~--J....:...t-,-----
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in which cuDe the contractlng state reserves thc:right 
.I 

. I . 

to designate routes or require that special clea~ance be 

obtained for said flights. 
. . " 

Cuba adheres to this text 6f Article Five and to the 
I , 

general principle that aircraft in non-sch~duledlinternational 
. ! 

air services are not required to obtain prior clearance, 
j 

0 

t-rith the exception established in Article 5 paru~raph 1 
. -. 

established for reasons of fligh~ safety. In con.Gonance 
I 

l>fi,th this intCrj?!:'C:tV.t.ion 1 US l:til:'Craft 0\'e.!:fly Cuban terri lory • 

In the case of the Cubana DC-8 aircraft which overflew 

us territory on. 25 February 197(; I r1INREX [manifests to] SD 

,. 

that, on the part of Cuba, it was assu~ed that the interprctaticn 

on the part of both states,{i~h respect to Article 5 should 

have been the sar:~e, in accoJ:dance \d th its text. 

In the above mentioned flight, it io evident that 

cubana did not intend to violate us territory, which is 

proven by the fact that an advariced flight plan was filed 

to all ~TC along the route b:r messages 251106 NUHl!.CUOH and 

h:o subsequent mGssa;cs to notifr delu.rs in the flight 25/200 

l1UHACUOI'l and 2 513 50 NUill\CUOtV. 

In these messages it waa indicated that the flight was 

conus (Compuny businGss) of Cubana in non·-schedulcc1 air 

service, as understood in Article 5 of the Convention. 

Prior c-learance .,i'L\S not solicited bo.causc the pr.::ctic:e: 

follo~.:ed in prior casas had been this and it had not been uc;,-"'"'-> I 
indicated incorroct by US authorities. The last previous 

• 
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February 18. ~ut, primarily, according to the Cubana 

Department of Operations, prior clenrancc'was not requested 

· because, after rev~c·.dng the US l-.IP manuals 1 nothing ":as 

\ 

found to establish the prior clearance· requirement. 

MIHREX ,.;ould like to emphasize that Cubana ":crks 

.with publications which contain US regulations as well as 

US AIP and the Jeppessen manuals. However, MINREX cannot 

assure.that these publications are complete or up to date 

:given the unquestionable difficulties in cor.1.:nunlcation. 

MINREX would appreciate it if US aviation authorities 

Hould pl·ovidc Cubazia by rapi.d and s~cure rne~ns, the cun:ent 

applicable regulations or indi.cate the mn1mer by ~-;hich the~· 

may be obtained. 

Unquote. 

.. 

Ir1fc.'rw~l t-.rZ'ln~·~lc.. t: icn: T· .. f\.'!\,1 CC~t .. : ~I.,!:,:.;ll.L:~rJ,~~ .. 
3/U/76 
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THE \VHITE HOUSE 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Date: March 10, 1976 Time: 

FOR ACTION: cc (for information): 

Jack Marsh V Rogers Morton 

EYES ONLY 

FROM THE STAFF SECRETARY 

DUE: Date: IMMEDIATE TURNAROUND Time: 

SUBJECT: 

ACTION REQUESTED: 

Brent Scowcroft memo 3/10/76 
Response to Cuban Request for Scheduled 
Service Transiting United States Air Space 

__ For Necessary Action ~ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

~ For Your Comments __ Draft Remarks 

REMARKS: 

Your immediate attention to this matter is 
required. Please return all papers with your decision. 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately . 

• 

J ames E. Connor 

For the P r e sident 



THE WHITE HOUSE 

ACTION ~IEMOR.'\NDlJM 

March 10, 1976 

FOR ACTION: 

Jack Marsh 
Rqgers Morton 

---~ 

FROM THE STAFF SECRETARY 

WASIIINGTON LOG NO.: 

Time: 

cc (for information): 

DUE: Date: IMMEDIATE TURNAROUND Time: 

SUBJECT: 

ACTION REQUESTED: 

Brent Scowcroft memo 3/10/76 
Response to Cuban Request for Scheduled 
Service Transiting United States Ai~ Space 

-- For Necessary Action .. ~For Your Recommendations 

-- Prepare Agenda. and Brie£ --Draft Reply 

.lL_ For Your Comments --Draft Remarks 

REMARKS: 

Your immediate attention to this matter is 
required. ~lease return all papers with your decision. 

PLEASE ATTACH THIS COPY TO 1\IATERIAL SUBMITTED. 

If you have any c;-u!"stions or i£ you ant~cipatc a 

delay in submitting the required material, please 

• 

.-- . . :7 
J arne s E. Connor 

For tlw President 



THE WI-IITE HOUSE 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Date: March 10, 1976 Time: 

FOR ACTION: cc (for information): 

Jack Marsh 
Rogers Morton 

EYES ONLY 

FROM THE STAFF SECRETARY 

DUE: Date: IMMEDIATE TURNAROUND Time: 

SUBJECT: 

ACTION REQUESTED: 

Brent Scowcroft memo 3/10/76 
Response to Cuban Request for Scheduled 
Service Transiting United States Air Space 

__ For Necessary Action ~For Your Recommendations 

___ Prepare Agenda and Brief __ Draft Reply 

~-For Your Comments __ Draft Remarks 

REMARKS: 

Your immediate attention to this matter is 
requiredo Please return all papers with your decision. 

\ 

• 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

• 

James E. Connor 

For the President 




