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THE WHITE HOUSE

WASHINGTON

October 8, 1975

ADMINISTRATIVELY CONFIDENTIAL

1

MEMORANDUM FOR: JIM CANNON ___

FROM: _ JIM CONNOR 7"

SUBJECT: ) ' Airline Reguldtory Reform
Legislation

Confirming discussions with members of your staff, the
President reviewed your memorandum of October 7 on the
above subject and approved the following:

"Agree to submit legislation"

" Please follow;up with appropriate action.

cc: Don Rumsfeld

g g o At



THE WHITE HOUSE

WASHINGTON

DECISION

October 7, 1975

MEMORANDUM FOR THE PR
FROM: JIM CANNONX WA (.

SUBJECT: Airline Rg¢gulatdry Reform L.egislation

The Task Force on Airline Regulatory Reform has completed action
on the proposed airline regulatory reform legislation. This bill
would:

-- Increase entry into the industry and liberalize
charter service,

-- Remove certificate restrictions (route regulation)
within five years and after five years would allow
a limited amount of entry into new markets,

-~ Provide for rate flexibility within a designated
zone (limits) of price competition,

~-- Eliminate anticompetitive agreements by the
industry,

-~ Adopt a liberal merger standard along the lines
of the Bank Merger Act.

-- Allow carriers to abandon routes after providing
sufficient notice to affected communities.

-- Provide an incentive for better management of
airlines.

-- Benefit consumers, eventually, through lower air
fares.



2.

These reform proposals have received favorable support from
Congressional members during informal discussions and the
tentative promise of hearings this year.

The bill has been discussed several times at the Economic Policy
Board and has been cleared by Secretary Coleman, Attorney
General Levi, OMB, Robert T. Hartmann, Jack Marsh, Phil
"Buchen and Alan Greenspan.

The attached memorandum from Paul O'Neill requests your
decision on submission of this legislation. I recommend that

you agree to send this legislation to the Hill,

If 2 decision is made by the morning of Wednesday, October 8,
this bill can be sent to the Hill prior to the recess.

DECISION; 4
W Agree to submit legislation

Disagree

See Me
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.MEMORANDUM FOR: THE PRESIDEX
FROM: ‘ PAUL H. O'NEILL /5/ )
SUBJIrCT: Airline Regulatory Reform

Drafting of legislation to reform airline regulation has
now been completed. This bill. is the third and final

plece of legislation in the Administration's transportation
regulatory reform vroyram. The Rallroad Revitalization
Act was sent to the Congress in ifay. Lecislation dealing
with the trucking industry is ready for subnission pending
discussions with industry and union representatives. This
menorandin seeks approval to forward the proposed air bill
to Congress as soon as possible. '

wWhile the rail and truck bills eacl: propose important
reforn measures, the air bill is the wost sublicly visible
in that it deals with a direct consumer service and
pocketbhoox issue. accordingly, we plan to accompany the
announcement of the 1.i)1 with intensive briefings of the
press and various consumer groups in order to assure

increased consumsr attention to the legislation.

Tha proposed legislation reflects a consistent Administration

approach in dealing with economie regulation. That is,
whernvar possibla, economic regulation which constrains
compeiition, increases prices unnecessarily, bars entry of
new firms or inhibits innovacion, should be elininated.

- The gpacific reform measures are desionad to produce the
type of domestic airline system we would like to have ten
years from now--one that 1s healthy, competitive, and
efficient and which gives the public the best possible
service at the lowest possible cost.

Like the rail and truck bills, %the air bill provides
increased flexibility for the airlines to adjust fares
to meet changing market conditions without Civil

A A AR e 1 o 450 B



Azrxonautics Board (CAn) interference. It provides for
iiveralization of entry and exit in order to encourage
cowpeticion and innovation aad halp keep prices down.

To acconnony thess raferms, the bill also providas for
antitrust enforcemant by requiring airline mergers to be
subjected to procesdings and standards similar to those in

the Banit !i=irgar Act. Further, it requires the CAB to subject

intercarrier agresments to a bhalancing test to weigh
competition against transportation needs before granting
such acresments antitrust irmmunity. It also provides an
opportunity for the Justice Department to challenge any
agreenents they feel are anticonpetitive. A detailed
sumary of the legislation and a draft Presidential message
are attached. ’

Az drafted. the legislation directs the CAB to implement
reform cradually over a five-year period. This approach
serves to minimize the spectre of chaotic market conditions
which the critics of reform claim will result from changing
the present system. By announcing a schedule for change,
the bill eliminates the uncertainties of the future and
provides the industry time to plan for an orderly adjustment
of financial and investrent policies to correspond to the
changad regulatory environment. As currently contemplated,
it will ba 1977 bafore the proposed reform measures begin
to go into sffect. Accordingly, the bill will have little
or no effect on the short-term financial condition of the
airlines.

Thigs legislation is the product of lencthy discussion and
careful analysis by an Executive Dranch task force on
transportation reform. The group has had a number of
formal and informal consultations and discussions with the
industry, labor groups and liiembers of Congress. For
example, ths Department of Transportation last April .
sponsored a day long Public lHearing of all interested
parties to get their views on problems with the airline
regulation system and potential solutions.

It appears thera is growing interest and enthusiasm for
this reform and that we will be able to secure sponsorship
for the legislation from several key legislators. There




1s soma chance that hearings in the Scznate could ba
scineduled this session, Howcover, becauss we ara noaring
the end of the concressional calendar, there is a hatter
likelihood that hearings will not be possible uatil early
next session. ‘ ,

-

Racommendation

» - - a ) - 3
That you approve submission of the legisiation at earliest

possible data.

Decision:
Agree ‘
Disagree
' See me
cec: _
Official File - DO Records
Director

Director's Chron

Deputy Director

Mr. Collier

Mr. Morris

Return: Room 9201 NEOB -~
DSteen/SMorris:dw:9-19~75
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.regulations may not require that participants purchase the

Seud
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o it enactod Yoy the Sonslo o and Hoase of Povrers

the United States ol America in Congress asscernbied, That

N

Act may be cited @s the ""Aviation Act of 1975,"
J

SEC. 2., Except as otherwise specified, wherever in ifanis
Act an amendment is expressed in terms of an amceudment o a

aivy

secticn or other provision, th2 reference shall be counsidercd to

*

be made to a section or other provision of the Federal Aviation

Act of 1958, as an:ended.

“+ Definitions

.

SEC. 3. Seciion 101 as amended, is further azmended by

renumbering paragraphs (2) through (19) as paragraphs (5

s

-

through (20) and by inserting therein the following new paragreaph:

- "M2) ‘'Advance-purchase charter trip' means a charter

trip arranged pursweant to a contract between -anm air cdarrier or

foreign air carrier and a person authorized by the Ioard io

to members of thc general public on an advance purchase beasis
in accordance with regulations prescribed by the Boara. Such
0
transportation or pay any deposit more than thirty days prior

to departure, prohibit the charter organizer from selling up to
. -
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twenty-five percent of the scuits at any time prior tuw the d
date, require a provated price, prevent the organizes rom

assuminz the commarcial risk ol the venture, requir: ihat tns

trip excecd threc duys in the Western Hemisphere o seven doavs
in other arcas, or otherwise unduly restrict the avii.obility of

such charters.™
»

N}

b} Section 101l is further zmended by renwr:hoering
M
paragraph (2) as that paragraph was numbered priocr (5 the

*,
enactment of this section as paragraph (22) and paiugraphs (L1
. '

th.rough (36) as paragraphs (23) :fhfuuﬂh (38), and by insertis
therein the following new paragraph:

 ”(21) 'Inclusive tour Ac}}érter trip' means a charter trip
which combines air transportation, pursuant to a coulract between

an air carrier or foreign air carricer and a person authorized

by the Boar_d“,t‘o-sell’ﬂ'inclusive tours, and land arranzements at
one or more poiants of destination, sold to members of the public

at a2 price which is not unjust or unreasonable fcr the charter

air transportation plus a charge for land arrangements and subject

to such other requirements not inconsistent herewith as the Board

- . 0
shall by regulation prescribe to assure that such charter trips

do not substantially impair essential scheduled service.



(¢} Paragruph 34 of saction 10l as thad
numbered prior to the cnactment of this seciion is amands
as follows:

"(37) 'Supplemental air transpoertation’ mcans charier

trips, including advance-purchase charter thips, inciusive

[

tour charter trips, and other types of charter tzips in ais

transportation, rendered pursuant to a certificate of nuilic
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L4
convcnience and necessity issuced pursuvant to

of this Act. Nothing in this paragraph shall cermit &

. . . o .
s

supplemcntal air carrier to sell or offer for sale an inclusive

tour in air transportation by selling or offering ior saiz

individual tickets directly to members of the general public,

o’
Y
o
—
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but a supplemental air carrier may control or

control of a person authorized by the Board to make such szales,

P . . .

if such contrsl has been approved by the Board purshant to

sections 408 and 409 of this Act.

~— - Declaration of Policy: The Board

SEC. 4., Section 102 is amended to rcad as iollows:‘

3
"SEC. 102, In the exercise and performance of its powers and
duties under this Act, the Board shall consider the following,
-

among other things, as beiag in the public interest, aad ia

accordance with the public convenience and necessity:
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“"fa) The crcouragemernt and developmenrt of an alr

transportation systern which is responsive to the accds of the
public and is adapted to the present and future necds of the
forcign and domwestic commerce of the United States, of the

Postal Service, and of the National defensc,
»

"(b) The provision of a varicty of adequate, economic;

efficient and low-cost services by air carriers without unjust

~

discriminations, undue preierences or advantages, cor uafair

or deceptive practices; and the need to improve relations

among and coordinete transportation by air carriers;
"¢} Maximum reliance on competitive rnarket f{orces
and on actual and potential competiticn to provide the needed

air transportation system;
Y )

""({d) The encouragement of new air carriers; and

() “The {i'nlportance of the highest degrce of safety

in air commerce'’,

Procedural Expedition

SEC. 5. Section 40il{c) is amended as follows:

"(c)(l) TUpon the f{iling of any such application, the Board
. i ) o
shall give due notice thereof to the public by posting a notice of

such application in the office of the Secretary of the Board and

-

to such other persons as the Board may by regulation determine.

Xz
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Any interestcd person may file with the Board o protest or

memerandum of cpposition to or in support of the issuance of

a certificate.,  Unlosc the Board issues an order finding .that

the public i

PN

nterest raquires thet the application be dismissed

on the merits, or (h: application requests authority to engage

in foreign

* » P . S 1 - - 2l . - - .
air trarspostation, the application shall be set for

a public hearing wiinin sixty days from thce date the appiication

is fiied with the Zowrd.  Any order of dismissal issued by the

Board shall be dee:hzd o final order subject to judicial review

as prescribzd in scction 1006 of this Act. Mutually exclusive

applications shall lL¢ hezrd at the same time. If an application

regarding interstat: aad overscas transportation is sect for

public hearing, finzl disposition of such application must be

made within ten moanths of the date such application was filed,

. . .

except where the Board finds that the application raises issue

-

.of major air transportation significance, in which case the decision

was filed.

must be made within {welve months of the date the application

In addition, by order in extraordinary circumstances,

the Board imay delay decision for up to thirty days beyond the,

applicable date for decision,
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" as may be required by the public convenience and necessity, authorizing

"(2) The dotes speeified in paragraph (1) do not apnly
to applications penc‘.ing on the date of cnactmont of this paragraph
or to applications iiled within twelve months ol such enactiment.
Applicztions pendinz on the date of such eatcirznt must be

disposcd of within =zightecen months of the dite ¢f such cnactiment.

@

o e R

. . . by . . p
Applications filed wifhin twelve months of ths «ate of enactment
must be disposed ¢ within eightecen months of :z date of application,

"(3) I the Board docs not act within the time specified

in paragraphs (1) aax (2), the certificate authicriry requested in

]

. . . N . . i - PR
the application shail becomc cffective, and the Doazrd shall issue

¢

the certificate as requested without {urther proceedings."

-

Entry

SEC. 6.

P . .
e . !

(@) ~Subsection 40l1(d)(3) is amended as follcws:
"(3) In the case of an application for a certificate to engage

in supplemental air transportation, the Board shall issue a certificate,

the whole or any part thereof and for such periods as the Boagd
may specify, if it finds that the applicant is fit, willing, and able

properly to perform the transportation covered by the application

| - -
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and to coxnfcrm to the provisicns of this Act and the rules,

N
regulations, and requirements of the Board herewnder., Any

certificate issuved pursuant to this paragraph shall contain such

limitations as the Doard shall find necessary to assure that the

service.rcndered purguant thercto will be limited to supplemental
air transportation as defined in this Act. !

(b) Secction 10i(d) is amended by adding the lollowing:

.

. '""(4) The Bcard shall issuc a certificate for interstate
. B
air transportation bzatween any two cities not receiving nonstop
scheduled air transvortation by an air carrier holding a certificate

of public convenience and necessity to an applicant if it finds

the applicant is fit, willing, and able to perform such transportation

prbperly, and to conform to the provisions of this Act and the

rules, regulations, and requirements of the Board hereunder.

'"(5) Any air carrier that engages in interstate air

_,‘_transportation.solely with aircraft having a capacity of less than

" fifty-six passcngers or 106,000 pounds of property shall not be

required to obtain a certificate of public convcnience and neceseity
if that carrier conforms to such financial responsibility requirements

as.the Board may by regulation impose., The Board shell by

RS



regulation incrcase the passenger or properiy capacidies spacifica
in this paragraph when the public interest so requires. Air
transportation pursuant to this paragraph is not subject to sections

403, 404, 405(b), f(c), (d), 408, 409 or 412, except for thz
provisions regar.ding-joint. fares anci through rates." .
. B (c) Section 40l(¢)(l) is amended to add at the end:

"The Board shall not, however, impose closed-door,
single—planev service, mandatory stop, long-haul resirictions, or
similar restrictions, on any new certificate or amendment to any

o existing certificate. ”_ By January i, 198l the Board shall reissue

st —— .—all_certificates. for interstate. airtransportation in the form of an

‘unduplicated list of city pairs ‘that each certificated air carrier

.
!
3

. - 1is authorized to serve pursuant to the terms of subsection (o)(l)

or as otherwise provided by this section. Subsequent to

. s

January 1, 1981 each amendment to a certificate authorizing
' . interstate air transportation shall take the form of additions

to, 6r .deietions, from, such listing,

e




Rowvte Transicrs

SEC. 7. Section 40l(h) is amended to read as follows:

"(h)(1) By .anuary I, 1978, the Board shall prepare an
unduplicatéd list of city pairs that each interstate certificated zir
carrier is authorizad to serve on January i, 1’981, pursuant to the
terms of subsections(o)(l). This list shall be the besis for determining
whether a city pair route is eligible for transfer, sale, or lease

.pursuant to the provisions of subsection (k)(2).

"(h)(2) On v after January l, 1978, each air carrier
engaged in inte.rstaf:e scheduled air transportation may transfer,
sell or lease any cf its authority to engage in scheduled interstate
air transportation or the authority conferrcd by section 401{0)(1)
to engage in interstate scheduled air transportation to any air

carrier the Board finds is fit, willing and able to perform such

EC el - .
P g .

transportétio’h properly, and to conform to the provisions of this

Act and the rules, regulations, and reqﬁiremen‘cs of the Bwmard

thereunder, ,
"(h)(3) In the case of an application for transfer, sale or
lease of a route pursuant to section 401(h)(2) to an air carrier
a8

which the Board has found fit, willing and able to engage in air
transportation, and confurms to the provisions of the Act and the

. - .
rules, regulations, and requirements thereuander, the Doard shail

approve the transacition unless the transaction fails to meet the standara

in section 408. If the transferec of the route does not hold
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certificate authority from the ﬁoard, the ABoard S;Jl dctermine‘
whether the applicant meets the requirements of scclion 401 (h)(2)
within six months of the date thc request is filed,

""(h)(4) Prior to January 1,‘ 1978, a certificate.rnay not

be transferred unless such transfer is approved by the Board
I y :

as being consistent with the public interest.

s

™ Abandonments

thereof, for which a certificate has been issued by the Board,

unless, upon the application of such air carrier, after notice

and hearing, the ’Bdé.vi:d/‘shall find such abandonment meets the
s’ta'ndards set forth in this subsecﬁoh or is otherwise found to
be in the public i.nterest.. ExceptAas provided in pa;ragraph (3),
- any carrier éhé.ll be pérmittea t~ abandon any route or part
thereof t.'or‘which a certificate has been issued:
? "(A) if that carrier has operated the route or part tlfereof
Befow fullo allocated cost (inclﬁding a reasonable return on

“investment) considering payments pursuant to section 406 (b)(3),

for a period immediately preceding the abandonment petition of at
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least one year, except the Board may require continuation of
service lfor one additional year if the public interést requires; Vor
"(B) if a carrier can demonstrate its operations for the
route under consideration have been conducted b’elow the direct
cost for that route f;r a kpcrio‘d of at least three months immediately
preceding the abandonment petition; or
"(C) upon ninety days notice to the Board if the carrier
can demonstrate th%_.t service will be provided By another air
.

carrier.

"(2) Any interested person may file with éhe Beard a

~protest or memorandum of opposition to or in support of any

abandonment petition, The Board may require any air carrier

abandoning a route or part thereof to establish reasonable, -

P

cooperative working relationships with any air carrier providing
replacement services.
"(3) The Board may require continuation of service to

a point if the local community or State or other public body agrees

.to provide sufficient support to assure that the carrier's total

. N
revenues, including any subsidy payments pursuant to section 400

the route or part thereof, cover fully allocated costs (including

reasonable return on investment) for the specific service at issue.
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"(4) .Any carrier may temporarily suspenq‘ service on
any route of part thereof upon reasonal.ﬂe notice to the Board
if service is provided by another air carrier. In the absence
of such service temporary su‘s_pcns'ions shall be authorized if

. ,
the suspension meets the standards set forth in subsection (j)(1)
for abandonments or is otherwisec found to be in the public

.

interest, "

“ Route Expansion

SEC. 9. Section 40l is amended by adding the following

]
new subsections:

"Removal of Restrictions!"

"{o){(l) On or after January 1, 198l, each air carrier

engaged in interstate scheduled air transportation may enga-ge in

e

nonstop schéduled air transportation without regard to any

-~

-certificate limitations or other restrictions between any points in

the United States narr;ed in its certificate or certificates on

- January 1, 1975, Within sixty days of the enactment of this

- paragraph, the Board shall undertake a proceeding to phase out

all existing restrictions in such certificate or certificates authorizing

interstate air transportation, In exercising this authority, the

Board shall proceed equitably, giving due consideration to the

effects of elimination of restrictions on each air carrier.  The

e T e A s
IR
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Board shall procced expediticusly and report.its progress tc;
Congress annually, | .

"2) On or after January 1, 1981, each air carrier
engaged in forcizn air transportation mayjr engage in nonstop
scheduled air iransportation between any United States points
named in its ceriificate or cortificates and served by that air

carrier on Jaruory 1, 1975, Sixty days from enactment, the

4
Board shall unidcricke a proceeding to eliminate any requirements

which preclude such nonstop service.

"Discretionary Scheduled Operations'
L]

"(p)(1) The authority granted in this paragraph shall
become cifective on January 1, 1981,

'.'(A) determine and pubiish the number of available seat
miles operatc—efi"in interstate passe>nger scheduled air transportation
by certificated air carriers and the nim;ber of available seat
miles operated in intrastate passenger scheduled air transportation
by air carriers cgrti;icated by a State regulatory authority during
the prececing calc‘nde}r year;

"(B) detcrmine and publish the nﬁmber of available tén-miles

operated by certificated all-cargo air carriers interstate scheduled

air transportation during the preceding calendar year;=
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“(C) establish classes of scheduled passenger air carriers,

L d

as follows: in Class I, those air carriers which qperated ip
excess of five billion available seat miles in interstate scheduled |
air transportation during the preceding calendar year, or which
opcrated in excess :)f onec billion available seat miles in interstate
and intrastate scheduled air transportation during the préceding
calendar year and did not receive subsidy pay.ments pursuant 'ch

section 406; in Clays II, those carriers which operated in excess

of one billion available seat miles in interstate and intrastate
schéduled air transportation durinc;lr the preceding calendar year
bp.t less -than five billion available &'“,eat,miles in interstate and
intrastate scheduled air transporta-fion during tﬁe preceding

hiqh/ are not ih Class I; and in Class 1II,

calendar year and w

e - .
e

those carriers which operated less than one billion available seat

miles in interstate and intrastate scheduled air transportation during

the preceding calendar year except those carriers certificated by

State authorities and who have not opera.fed at least 100 million availab!

seat miles in intrastate scheduled air transportation shall not be
N A

in this ‘class; and S

"(D) determine and publish the average number of available

seat miles in scheduled air transportation for each of the three

classes of air carriers in (C) and of available ton-miles for those

carriers referred to in (B),

A
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"(3) Notwithstanding any cother provisicn of this section,
! -
each air carrier holding a certificate of public convenience and -
necessity for scheduled air transportation and each =ir carrier
engaged in intrastate scheduled air transpoxtation pursuant to a
, :
certificate issucd by a State regulatory authority and which reports

its available seat miles in passenger scheduled air ‘ransportation

to the Board may engage in interstate scheduled air iransporiziion

in any and all markets of its choosing in addition to {that transportation

otherwise authorized, .squect .to the follox;’ing limitaticns on the
level of such additional operations-- ‘

"(A) a carrier in Class I shall be limiled in cach caleadar
year to a level of additional bpera’cions which does nct exceed

five percent of the average number of available seat miles in

interstate and intrastate scheduled air transbortation operated
I;y carricsrs in its class during the preceding calendar year; and
"(B) a carrier in Class II or Class UI shall be limited

in each calendar year to a level of additional operations which

~does not exceed ten percent of the average number of available

RS

seat miles in interstate and int'rast'ate scheduled air transportation

operated by carriers in its class during the preceding calendar

-

'year or which does not exceed ten percent of the available seat
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miles operated by the individual carrier in interstate and intrastate
L4

scheduled air transportation, whichever is greater; and
"(C) all-cargo carriers shall be Jimited in ecach calendar

year to a level of additional operations which docs not excced

ten percent of the average number of available ton-miles cperated

in scheduled air transportation by carricrs in its class duri

ins the

&
o

preceding calendar year.

S Y

'""(4) Carrierg in Classes I through III shall be permitted
to'carry mail and cargo on any ﬂiéhts conducted pursuant to
this paragraph. ! .

"(5) Operations conducied pursuant to this paragraph

may be combined with any other authority held by the carrier

to permit single-plane and single-carrier services using combinations

T

of the carrier's existing authority é_,nd the new éuthority.

-

"Additional Authority"

"(@) Any carrier engaging centinuously for twelve

censecutive months in nonstop scheduled air transportation pursuant

to the authority conferred by subsection (p) of this section may

N3

apply to the Board for a certificate of public convenience and

necéssity authorizing unrestricted nonstop scheduled air transportation

in such market, Within thirty days of the date of appfication, the

Board shall grant such application and issuc the certificate as requested,
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unless the Board determines that the applicant has not conformed -
' ‘e

to the provisions of this Act with respect to the service in

question. Breaks in service occasioned by labor disputes or by

factors beyond the control of carrier shall not destroy the

continuity of scrvices rendered before and after the break in

service, but such periods of time shall not be counted towards

" mecting the requirement that scrvice be offered for twelve

months, "
%

"Scheduled Air Trans portation’ Defined"

"(r) For the purposes -of p'aragraphs (d)Y(4), (o),* (p)
and {g) 'scheduled air transpertation’ rhczins interstate air
trénsportation performed by a carr#er between two or more
points, with a minimum of five round trips per week, pursuant

to published flight schedules which speci.fy.thé times, 'days

of the week and places between which such flights are performed.'

Transportation of Mail

‘SEC. 10, Section 405(b) is amended t§ read as 'follvows:
"(b) Each air carrier shall, from time to time, file with
thevBoaxzd and the Postmaster Ce.n;:ral a statement showing the
points between which such air carrier is authorized ta.engage in

air transportation, and all schedules, and all changes therein, of

aircraft regularly opcrated by the carrier between such points,
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setting forth in respect of each such schedule the points served
thereby and the time of arrival and departure at cach such point,
The Postmastcr General may designate any such schedule for

the transportati.on of mail between the points betwecen which the

-

air carrier is authorized by its certificate to transport mail.
No change shall be made in any schedules designated except

upon ten days' notice thereof as herein provided. No air carrier

shall transport mail in accordance with any schedule other than
*

a, schedule designated under this subsection for the transportation

.

of mail., " . '

Consolidation, Merger, and Acauisition of Control

SEC. 11. (a) The first sentence of Se'ction 408(b) is amended

by inserting after the first reference to the word "Board" the

e

following:

-

_"an@ at the same time a éopy to,the‘ :'_ R

: Attorney» General and the Secretary of -
Transportation',

(b) The first proviso of Section 408(b) is amended bY,,

adding after the first "That" the words '"(i) with respect to an .

application filed within thirty months from enactment of the
-

Aviation Act of 1975," and by adding after the last word of that °
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proviso (and beforc the colon therefollowing):";. and (ii) with
respcct to an application filed more than thirty rﬁonths from
enactment of the Aviation Act of 1975, the Board shall not
approve such a transaction: |

"(1) if it would result in a monopoly or would ‘be
in furtherance of any combination or conspiracy to monopolize
or to attempt to monopolize the business of air transportation

in any part of the United States, or
.

. "(2) whose effect in any section of the country may be

substantially to lessén competition, or to tend to create;, a

" monopoly, or which in any other manner would be in restraint

of trade, unless the Board finds that the anticompetitive effects

of the proposed transaction are outweighed in the public interest

by the probable effect of the transaction in rméeting the transportation

convenicnce and needs of the community or communities to be
served, and unless it finds that such transportation convenience
and needs may not be satisfied by any less anticompetitive

alternative. The party challenging the transaction shall bear the

[

" burden of proving the anticompetitive effects, and the proponents

of the transaction shall bear the burden of proving that it meets
the transportation convenience and needs of the commmanity or
communities to be served and that such convenience and needs

may not be satisfiecd by any less anticompetitive alternatives:"
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(c) Section 408 is further amended by éddi‘ng the following

4

- new subsection:
"(g)(1) Any transaction specified in subsection (a),
regarding which an application is filed more than thirty months

following enactment of this paragraph, may not be consummated

before the ninctieth calendar day after the date on which the
application therefor was presented to the Board, and the Attorney

General. The Attor;ley General may bring an action under the
Y

antitrust laws arising out of such a transaction in the United
" :

States Disfrict Court for the District of Columbia or iq any

otheriapprop_iate_ District Court within such ninety-d;y period., The
i : Attorney General shall publicly notify the Secret;ary of Transportation

before filing such an action. No transaction specified in subsection

(2) shall be cqr}summatécli/until the antitrust action, and all appeals

from such action, which shall be taken pursuant to Expediting

. Act, as amended, 15 U.S.C, 88 28-29, have béen concluded. After

.

the filing of such an antitrust action, .all proceedings thereunder

shall be stayed until the termination of the Board proceeding under

'subseétion (b) and the termination of all judicial proceedings,aif
~a’my‘, brought under Section 1006 with respect to a Board order

i issued pursuant to subsection (b). The Attorney Geneyal may not

e te s -
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however seek judicial review under Section 1006 of a Board
proceeding on a transaction as to which the Attorney General has
a pending antitrust action pursuant to thié subsection.

"(2) In any 'actio'n brought by fhe Attorney Generél

under this subscction, the standards applied by the court shall

be identical with those that the Board is directed to apply

under Section 408(b)(ii), and the court shall review _dE novo the

» 1
issues presented.

"(3) The Board may appear as a pé.rty of its own motion
L]

and as of rights and be represented by its counsel in any
action brought by the Attorney General pursuant to this subsection,
and in any such action the Secretary of Transportation shall

file with the District Court a statement setting forth his views

on the challenged transaction and the‘implications of the challenged

transaction upon national transportation policy.

""(4) Upon the consummation .of a transaction approved
unde;' this section and after the terminatioﬁ of any antitrust
litigation commenced within the ée;‘iod prescribed in this section,
-or upon the termination of such period if no sﬁch litigation is

commenced therein, the transacticn may not thereafter be attacked

in any judicial procceding on the.ground that it alone and of itself
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constilutes a violation o¢f any antitruast laws other than Section 2 '
. . ' 1

oV

of the Sherman Aci, 1L J.9.C. 8 2, txut nothing Th this chapter

shall exempt any persos involved in or affected by such a
transaction, from complyving with tiie antitrust laws after the

consummation of such irvenzaction., Ior the purposes. of this

»

section, the term 'antitrasi laws' mcans the ‘antitrust laws'
as defined in Scction 1 of the Clayton Act as amended,

15 U.S.C. 8l2. ‘
5

V”(S) All transactions approved by the Board pursuant

to this section may be challenged by the Attorney General in
an action brought to enforce Section 2 of the Sherman Act,

15 U.S.C. 8 2, notwithstanding any other provision of this section

or section 414, "

e
L

(d) Section. 408 is further amended by .adding the following
new subsection:
“"Mh) The Board must issue a final order with

respect to any applicé.tion filed pursuant to Section 408 within

one calendar year.

5




- e s
% . Ul f\.
Agreemaont

SEC. 12. Section 412 is amended by striking subsection (b)

-

and adding imunmecdiately after subscction (a) the following new
subscctions:

"(b) After eaeh agreement is {iled, the Poard <hall give
notice of the agreement to the Attorney General and the Fecretary of
Transportation within ten days of receipt of the agreemant., The

»
Attorney Genecral or the Sccretary of Transporiation mcy request
tBe Board to hold a hearing in accordance with 5 U, S. C. §556 to
determine if the agreement is consistent with the provisions of this
i - ‘
Act, and if so requested, the Board shall hold such a hearing, If

. the Attorney General or the Secretary of Transportaticn helieves that

because of changed circumstances, any agreernent which has been

Iireviously approved by the Board has anticompctitive implications

—

or no longer ‘serves a transportation need, the Attorney General or

-

the Secretary of Transport.ation may requesf the Board to hold a
hearing iﬁ acéordance with 5 U.S.C. §556 to determihe whether the
) agreement remains gonsiste‘nt with the provisions of this Act. ‘If 50
requested, the Board shall hold such a hearing, and may after such
. 6
hearing disapprové the agrecment,
| . ¥ c) The Board may not approve any contract or agrcement

in interstate or overseas air transportation (1) which controls levels .

of capacity, equipment, or schedules, (2) which rclates to pooling

P 1]
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or apportioning carnings (cxcept for mutual aid pact agreements

among air carriers), losses, traffic, or scrvice, (3) which fixes
. o 4

rates, fares or charges (except for joint rates, fares or charges),
or (4) which fixecs prices, commissions, rates or{othcr forms of

contracts for goods ¢r scrvices provided to or for air carriers by
persons other than air carricrs. Xor the purposes of this section,

agreements among carricrs allocating operations at high traffic

-

airports as identified by the Secretary of Transportation shall not

be deemed pooling ar capacity agrecments. In addition, the Board

may not approve any contract or agreement between an air carrier

. - - » ks - ¢ -
not directly engaged in the operation of aircraft in air transportation
and a common carrier subject to the Interstate Commerce Act, as

amended, governing the compensation to be received by such common

~

carrier for transportation services performed by it.

" d) -The ﬁoarddii{iy. approire any such contract or agree-

-

ment, whether or not previously approved by it, 'Whi_chi_ it finds not adverse

‘to the public interest, not in violation of this Act, and which does pot\‘

reduce or eliminate competition, unless there is clear and

convincing evidence the contract or agreecment is necessary to meet
. .06

a serious transportation necd or to secure important p\;}blic benefits,

and no less anticompetitive alternative is available to reach the same

result,
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. air transportation, or any classification, rule, regulation, or practice

"{e) With respect to foreipn air transportation the Board
shall by order dis‘approve any such conlract or agrcement, whether
or not previously approved by i.t, that it {finds to be adversc to the

public interest, or in violation of the Act, and shall by order approve

any such contract or agreement, or any modification or cancellation

thereof,. that it docs not find to be adverse to the public interest,

or in violation of this Act. "

Antitrust Irnmunity

* SEC. 13. Sectibn 414 is amended by adding the words "in air

transportation' before the word "authorized',

Rates
SEC. 14. Section 1002 is amended by:

(a) Amending paragraph (d) so as to read:

"(d) “_Whenevei",/;ftrer notice and hearing, upon complaint,
oY upon its own initiative, the Boara shall be of the opinion that
any individu.al or join’c'rate, fare, or charge demandeé, charged,
collected or reéeivéd by any ai;- carrier for interstate or overs~as

. ’ K-
affecting such rate, fare, or chargeé, is or will be unjust or

unreasonable, or unjustly discriminatory, or unduly preferential,
. -

‘or unduly prejudicial, the Board shall determine and prescribe

™~

1
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+ the maximum or minimurn lawful rate, farc, oy charge thereafter

to be demanded, charged, collected, or received, or the lawful
» L d
classification, rule, regulation, or practice thereafter to be made
effective:
Provided, however, that a ratc above direct costs may
* . < s
not be found to be unjust or unrcasonable oin the basis that it is too
low, and thc Board may not recuaire an a2ir carrier to charge, demand,
collect or receive compensation in excess of that air carrier’s
direct costs for the scrvice at issue."
. %
(b) Amending paragraph (c) so as to read:

"{e) In exercising and performing its powers and duties
with respect to the determination of maximum rates for the
carriage of persons or property, the Board shall take into

consideration, among other factors - -

(1) the effect of such rates upon thé movement of traffic;

~ "(2) the need in the public interest of adequate and
efficient transportation of persons and i)ropcrty by air
carriers at the lowest cost consistent ‘with the furﬁish_%ng
of such service;
"(3) the quality and type-of ser\}it.:e required by the public
in each market; |

. . ) -

'{4) the neccd for price competition to promote a -

e hAn e s a4
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healthy air transportation industry which provides

maximum benefits to consumers;

T

"(5) the need of each carrier for revenue sufficient
‘to enable such air cvax-‘rier, under honest, economical
and efficient management, to provide adequate and
efficient air carrier scrvice; and
"(64) the desirability of a variety of price and service
.. ‘
options such as peak and off-peak pricing to improve
. economic.mcfﬁciency. "
(c) Amending paragraph (g) so'a‘s‘..to r.ea_d:..
"(g) Whencver any air carrier shall {file with the Board a
tariff stating a now incﬁviduai or joi-n‘ﬁ(bet\&'een air carriers) rate,
fare, or charge for interstate' or overseas air transportation or

any classification, rule, regulation, or practice affecting such rate,

fare, or charge, the Board is empo‘wered, upon complaint or upon
its own initiative, at once, and, if it s» orders, without answer'
or other forrﬁal pleading by the air carrier, but‘upon reasonable
notice, to enter upon a hearing concerning the lawfulness of SUC};l
rate, fare, or charge, or such classificatiqn, rule, regulation, or
oL N

practice; and pending such hearing and the decision thereon the Board,

by filing with such tariff, and delivering to such air carrier

[N




affected thereby, a statement in writing of its rcasons for such
suspension, may suspend the operation of such {ariff and defer
. . - v.‘
the use of such rate, fare, or charge, or such classification,
rule, regulation, or practice for a period of no longer than 90
days if: Cooe
»
(a) with respect to any proposed increase the pronosed
tariff would be more than 10 percent higher than the
b . ' -
tariff in effect 365 days prior to the filing of the proposed
. tariff; or R
~ .
(b) with respect to any propocscd decrease, there is
clear and convincing reason to believe that the proposed
tariif wiil be below the direct costs of the service at issue; or

(c) with respect to any decrease filed within one year

following the enactment of this paragraph, the proposed

tariff would be more than 20 percent lo;.ve.r than the tariff

ir. effect on the day of the enactment of this paragraph and
/the Béard believes the tariff will be found to be unlawful; or
(d) with respect to any decrease filed in the period ’
commencing one year from the enactment of this parag ra“ph
and e‘ndiné two years frofr} su.ch enactment, that the propos.ed

tariff would be more than 40 percent lower than the
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tariff in effect on the day of enactment of this paragraph
and the Board believes the tariff will be found to be
unlawful.

If the proceeding has not been concluded and a final order madc

’ -
within the initial perfod of suspension, the Board may, from- time

to time, extend the period of suspension, but not for a long=r period

in the aggregate than one hundred and eighty da?s beyond tha
time when such tariff would otherwise glo into effect. Alter
h‘earing, the Board i"'hay make such ofder with reference thereto
as would be proper in a procecding instituted after such rate,

fare, charge, classification, rule, regulation, or practice had

“become effective. Any proceceding pursuant to this subsection shall

be completed and a final order issued within one hundred and

eighty days of the time when such tariff would otherwise go into

P

effect. If the proceeding has not been concluded and an order made
within the period of suspension, the proposed rate, fare, charge,
classification, rule, regulati'on‘, or practice shall go into effect

at the end of such period: Provided, that this 'subsection shall not

apply to any initial tariff filed by any air carrier. Provided further,

that the fact that a tariff may be suspended pursuant to this paragraph

-

shall not create a presumption with respect to its ultimate lawfulness, "
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(d) Amending pavagraph (i) so as to read:

"(1) The Bozrd shall, whenever required by the public
L

convenience and necessity, after notice and hearing, upon complaint
or upon its own initiative, establish through service and the

maximum joint rates, fares, or charges for interstate or overseas
. v

air transportation, or the classificationz, rules, regulations, or

practices aficcting such rates, fares or charges, and the terms

and conditions under vwhich such through scrvice shall be operated."
(e) Add a new paragraph (k) to read as follows:
.
"(k) 'Direct Costs' means the direct operating cost of

roviding service to whic te, fe char blied, and
ding t hich a rate, fare, or charge applies,

¢

shall not include such items as general and administrative expenses;

depreciation; interest payment; amortization; capital expenses;

costs associated with the development of a new route or service;

and other fixed costs or costs which do not vary immediately and

directly as a result of the service at issue."

r

Postal Service Contract Authority

SEC. 15. Section 5402(a) of title 39, United States Code,
is amended to read as follows:

a) If the Postal Service determines that service by

’ -
certificated air carricrs between any pair or pairs of points is

SRR
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not adequate for its purposcs, it may contract for the transportation
of mail by air in such manner and under such terms-and conditions
as it deems appropriate:

(1) with any certificated air carriér between any of
the points betwceén which the carrier is authorized t;y the
Civil Acronautics Board to engage in the transportation of
mail;

.

'"(2) with any other certificated air carrier, if no
certiﬁcaﬁed air&ﬁcar rier so authorixed is willing so to
contract, or between points between whichlno certificéted
air carrier is authorized by the Civil Aeronautics Board
to engage in such transportation; or

W 3) with any other air carrier, if no certificated air
Y ’ _

carrier is willing so to contract."”

- Local Service Subsidy Study

SEC. 16. The Secretary of Transportation shall undertake

">~ a Study of the Local Service Air Carrier Subs.idy Program and

make recommendations to Congress for anyAnecessary changes

in the subsidy system within one year of the date of enactmeft
- of this section. The Secfetary shall consult with community

leaders in the cities now receiving subsidized air scr:'ice, the

local service air carriers, the Chairman of the CAB, and the

'

i

31
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relevant Committces of Congfgss.
Secrctary shall identify the cost of

in providing service at ecach city.

32

As part of this study, the

L 4

local service subsidy involved
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. - AVIATION ACT OF 1975 | -

SECTION-BY-SECTION ANALYSIS

Section 1., Cites the.Act as the Aviation Act of 1975, -

[}
Section 2. Provides that any reference to a section, unless

otherwise indicated, refers to the Federal Aviation Act of 1958,

-

as amended ("'the Acti'y.

. . Definitions
Section 3. This section amends Section 101 of the Act dealing

with definitions. The purpose of this section is to liberalize
_ i
permanently and by statute the availability of charter services.
t

The Board has generally placed limitations on .the growth of charter
‘services.

Prior to August, 1975, the Board required for
inclusive t?our_charfcrs: (1) a minimu.n of three stops; (2) a
minimum of seven days between departure and return; and (3) a .
‘mihimum raté not less than 110 pcrcent of any"available scheduled
.fa..re. Legislation presently before Congress, S. 421, ""The Low-
Cost ‘Air Tr;nsportation Act'!, 'wéuld substantially broaden the
availability of charter services., In response to'this legislation

and public criticism the Board has recently expdndcd the availability -

of inclusive tour charters on its own initiative, effective Sceptembar 13,

L VS



1975. [40 F.R, 34089]. The Board's new rulcs would allow

L4

" one-stop inclusive tour charters. The minimum stay requirement -

would be reduced to three nights for a North American charter

. - [ . ) .
and six nights for an international charter. Minimum rafes would

not be pegged to the scheduled fare but would be based on a reasonable

rate for the charter air transportation plus $15 a night for land

arrangements. The new rates also provide that tickets must be

puschased 15 days in advance for North American trips and 30 days
in advance for overseas trips.
[

. . 4
This amendment incorporates many of the features of

S. 421 to guaranteec the continued availability of low cost charter

service, It provides new defjnitions of "Advance-purchase charter
trip" and "Inclusive tour charter trip' and amends the present
definition of '"Supplemental air transportation'. The proposed
definition of "Advance-purchase charter trip" coptained in paragraph
(2) would éutht.)rize a new type-of charter similar to the present '
Board authorized travel group charters. Such .;.ldva.nce purchase
.chart.ers would be sold by tour organizers to members of the general
public and would not be required to include a ground package. The

Board would be prohibited from requiring purchase of tickets more

than 30 days in advance of the flight or from restricting the charter

it s s
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organizer from selling up to 25 percent of the ticket_seats at any

- time prior to dcparture. Minimum stay roquirerﬁents could not
exceced 3 days.in the Western Hemisphere, .nor 7 i.n other areas,
.

The propésed paragraph (21) would authorize one stop
inclusive tour charters, The rate for such charters would be gased
on the cost of the air t'z:a.nsportation plus the charge for ground
ar.rangerncnts, The referenc‘e to "unjust or unreasonable!' rates
refers to the standard set out in section 1002(d) and (j), as amended
by section 14 of the bill. The Board would be a-uthorized to assure

.

that one stop inclucive tours do not impair scheduled services.

- The proposed paragraph (36) provides an amended
deﬁniti;)n of "Supplemental ai-r transportation' and it removes
the prohibition against supplemental air carriers selling tickets
indirectly through control of those authorized by thé CAB to make
such sales, Tbc new d;:,finition would dclete the prohibition against
the carriage of mail by supplementals in the present Act and wouild
delete the language."to supplement the scheduled service . . ."

The latter language is inconsistent with the present role of supplemental

air carriers in providing low-cost charter air transportation.

-
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Declaration of Policy

Sec'fio.r_l_i. This sccvtion amends Section 102 of the Act dealing with
the Declaration of Policy of the 1‘30ard. Every decision of the Board
must reflect the basic guidance provided for by the vDeclafation of
» ’ .
Policy which is an intcgral part of the Act. This amendment
rearranges the order of the Declaration into a more logical form,
but more importantly, it changes the basic thrust of the policy
announced in the declaration.
| The present policy declaration 1s p_rotectionist and
promotional of the industry in tone. It speaks in tern.”xs of promotion
v

of the industry in severai places, and at the same time provides for

. :
competition “"only to the extent necessary . . ."

The amended policy declaration r‘ecognizes fhe need
for "encourragement and development" but clearly states that the
basic policy goal is to develop a system to satisfy the needs of
the public,:not:just the airline industry itself. It speaks in terms
of a ("variety” of "efficient and low-cost services'', It reaches
this goal by "maximum reliance on competitive market forces' and
by the '""encouragement of new air carriers' rather than the heavy

hand of Federal economic regulation., It recognizes that gafety must

be continuecd to the "highest degree'., In essence then, the thrust

\
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of the amendments is to focus upon the public nceds, and to rely

Ld
.

. upon compctition and the market to provide such needs, including

the liberalized entry of new carriers, while at the same time
:
preserving the highest degrce of safety, Needless to say, the

words ''promotion' and ""competition to the extent necessary' have

been deicted. d

Procedural Exnedition

Section 5. Scection 401 presently provides that no air carrier

may operate unless it holds a certificate of ''public convenience

v
and necessity" from the Board., By this requiremcnt the Board
- 3 .
regulates entry into the industry and into new markets. This

section amends section 401(c.) which provides that the Board act
on applications for certificates of public convenience and
necessit& '""as speedily as possible'. The Board has been very
reluctant to allow new entrants to the industry - there have been-
no new '"trunk'' carriers since the inception of the original Act in
1938 - and for the last 5 years the E’ioard has imposed a "'route
moratorium' and refused to grant entry into new markets by
established carriers, i . -

To prevent another mo‘.ratorium, and to assume that

-

casecs are decidea within o reasonable period, the proposed subsection

s
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(c)(1) would require a specdy hearing on all applications for

Ld
certificates of public convenicence and necessity. Any person

sccking a Federal license is entitled to a prompt decision on the
merits., All applicatiéns regarding interstate and overseas trans-
portation, sct for public hearing, must be disposed of within ten

months of the date of the application except where the Board finds

that the application raises issues of "'major air transporfation

:
)

significance', and in those cases the decision must be made within
twelve months of the date of application, The Boardis also given
an extra 30 ‘days for decision if it finds ‘ther? are ”extrad‘rdinary
.circumstances’’, This term is not defined’in the Act and is left
to the discretion of the Board -but it is meant to cover ‘last-minute®
problems and delays.

Applications to engage in foreign air transportation do
not fall under these déa.dlincs. The time limits also do not apply
to applications pending at the time of enactment or filed within
t\'.fel'.'e. months of enactment. For these applicétions, a somewhat
longer time limit applies. This longcr period will allow the Board
to process t}.mc back load of past applications and any new applications

. . -

filed to take advantage of the liberalized entry provisions of this Act,

The Board may decide not to sct an application for hearing in which

onc it must dismiss the application on the merits, thus giving



ortunity for court review,
.opp Y ‘ -

.

If the Board fails to meet the dcadlines, the

certificate reguested must be issued by the Board without further
: .

proceccdings.

. . . Entry
Section 6. This scction would amend section 401(d) of the Act

t
to liberalize\cntry into the air carrier industry by new entrants,

and permnit the supplemental carriers to operate scheduled services.
Section 6(b) of the bill prbvides a ''fit, willing, and

able" entry test {or transportation "'between any twd cities not

-y

receiving non-stop scheduled air transportation by an air carrier
holding a certificate of public convenience and necessity, . ." In

other words, for city-pairs not receiving scheduled air service by a
certificated carrier, there is no necessity to prove ''public convenience
and necessity', "'Scheduled air transportation'' is defined in .
§ection.9 of the bill to mean a minimum of 5 roﬁnd trips per week,

The second part of section 6{b) exempts from economic

regulation those air carriers who engage in interstate air transportation

solely with planes with a passcnger capacity of less than 56 or a

cargo capacity of 16,000 pounds, Commutcr air carriers now operate

S bl e i ot it S o
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pursuant to this exemption. The Board, at present by regulation,
» ) .
Lo +

_exempts air carricrs operaling aircraft with a capacity of less

than 30 passengers or 7,500 pounds of property, The exemption

) | I
in the bill would be a new higher minimum and would be statutorily
imposed. This section would also authorize the Board to further

increase exemption. Carriers exempted by this section would still

be required to conform to financial responsibility requirements and

‘.\

joint and through authority of the Board unless otherwise
exempted under section 416, ’

Section 6(c) of the bill \‘vcv);;ld substantially limit the
Board's authority to impose conditions oh any fﬁture or amended
certificates of public converience and necessity. Specifically,
the Board would be prohibited from imposing any closed-door,
single-plane service, mandatory stop, long-haul restrictions, or any
similar restriction. It is the intention of vthis provisioh to remove
from the Board the authority to impose conditiops designed to
protect the markets of other carricrs., (See anal.ysis of section 9
for rcm‘oval of past protectionist conditions). In additioﬁ, this

section requires the Board by January 1, 1981 to reissue all certifi-

-r

cates for interstate air transportation in the form of a listing of the

city pairs air carricrs can serve.



Route Transfers

-

Section 7. This scction provides a new procedure for route

transfers, and beginning January 1, 1978 allows carriers to

» . ° .
transfer route authority freely to other qualified carriers subject

to proceedings under section 408,

»
P

Abandonment '

+

Scetion 8, This section provides a new abandonment procedure,
e e

At pre-sent, carriers are free to provide various levels of service,
and may substantially reduce service without Board p;:rmi‘s sion.
To completely abandou service, however, th; carrier must obtain
approval from the Board in accordance with‘ 401(j) of the FA# Act.
Abandonment of service has not becn a subsfanfial problem in the
airline industry, but by this amendment carriers would be assured
that they would not be required to provide non-compensatory
service. .

'i'hé. section would amend 401(j) and provide that a
éarrier may abandon a route if-
(A) the carrier has operated the route below
fully allocated cost (including a 'reasonable -

return) for at lcast one year, except the Board

may postpone the abandonment for up to one ycear;
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(B) the carricr has opcrated the route below
[ 4

direct costs for a period of 2t least three

months - in this casc therc is no postponement; or

.

(C) upon’90 days notice if the carrier can -
» -
demonstrate that service will be provided by

-another c‘arrie r.

-

An exception to the above occurs if a community

~
»

or another public body agrees to provide sufficient payments to

a carrier to ensure that the carriers revenues (including any subsidy)
. [

v
1

at least equal its fully allocated ~zosts, including a reasonable return,
) ¢
In this case, the carrier may not 'abandon the route as long as the
payments are made. Thus, continuation ofAservice is left to the
option of the affected community. This revised abandonment
provision will not result in the loss of éervice at cities where
Federally subsidized scrvice is provided by local service carriers,
The proposed paragraph (4) provides that temporary
suspensions must be granted if the carrier can‘show that service

will be provided by another carrier or if similar circumstances

exist to those necessary for abandonment. .
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Route Expansion

[ 4

. Section 9. The first part of the amendmcent of this section
would add a new> subsecction to scction 101 mandating the Board
to remove protectionisé con_ditions on past certificates in a phased
procedure.

The propgsed subsection (0)(1) provides that on or
after January 1, 1981, every air carrier engaged in intefstate

4
scheduled se'rvice may engage in '"'non-stop scheduled air
transportation without regard to any certificate limitations or
_ ’

other restrictions between any points in the United States named in
its certi_ficato. . .. ox; January 1, 1975", In other \;'ords,
starting in 1981, a carrier can fly non- stop between any two cities
named in its certificate on January l, 1975, The removal of
these restrictions will substantially increase competition between
existing carriers who may now have authority between cities but
who are not effective competitors because of the many restrictions
irpposed upon them by their certificates, To av'oid undue disruption,
this section directs the Board to u'nde.rtakc a proceeding after the

enactment of this Act to gradually and equitably phase in the

-

elimination of these conditions. All conditions would be eliminated,

however, by 1981,
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The proposcd paragraph (2) of section (o) applies

Py

‘the same type of procedure to carricers engaged in foreign air trans-
portation and allows such carriers to provide non-stop service

L ]
between any citics in the United States named in its certificate and
*

served on January 1, 1975;
The second part of this section would add new
subscctions (p) and (c'l) to section 401 of the Act. These new

»
subsections* would permit carriers to gradually expand and
L)
.

rationalize their route authority on a voluntary basis., This
. . . 3 . ’
procedure will be another mechanism to provide increased

competition. 7To avoid undue disruption,, it will not commence

-

until 1981 and as indicated, it is a gradual, phased procedure.
The proposed subsection (p) provides that each
year, starting in 1981, the Board shall calculate the number

of availalle seat miles’ operated in interstate or intrastate
I

- T e

commerce ("AS;\I")‘:by State or Board certificated carriers in’

p

scheluled passcnger transportation during the preceding year,

and similarly, the available ton-miles operated by all-cargo

carriers.
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The Board is then dirccted to cstablish three

- Ld
classes of passenger carricrs; Class I, those carriers with

.

over 5 billion ASM in the preceding ycar or 1 billion ASM in

intrastate and interstate transportation and not receiving subsidy

payments; Class 1I, those interstate or intrastate carriers over
1 billion ASM but less than 5 billion ASM; and Class III, those
carriers which operafe less than 1 billion ASM in interstate

anll intrastate transportation in the preceding year.

The Board is then directed to calculate the ASM's

for each of the three classes and available ton-miles of all-cargo

14
\]

carricrs, Beginning in 198!, gach Clzss I carri¢r mey expand
. . :

its operation by 5 percent of the average ASM's of the class,
and each Class II and III carrier may expanld its operation by

10 percent of the averagé ASM's of its respective class or by

10 percent of its own }}SM‘S, whichever is greater. The different -

basis and percentage for Class I and Class II and III carriers
is necessitated by the relatively low absolute mileage of thece
ia.tter carriers and the desire to n'{é.ke them effective competitors.
All-cargo carriers will be allowed each ycar to expand their cargo

routes by ten percent of the average number of available ton miles

of the class,

e i e et k. 8 b b M 85 e
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New scheduled air carriers, such as supplemental
air’ carriers that acquirc authority to engage in scheduled air
“ transportation would also be eligible for this discretionary
authority. These carriers would be placed in Classes I, II or
[ . .
III basecd on their scheduled available seat miles in the previous
year.
The prdposed subsection (q) provides that any
carricr operating pursuant to the above process for a period
»
of twelve consecutive months in scheduled nonstop service with
a minimum of five round trips per week may apply, and the
[}
v
Board must issue, a permanent certificate for the nonstop
- » .- » - L3
operation in such market. Once the certificate is issued,
it becomes part of the base for future expansion pursuant to
the procedure outlined above. The expansion procedure

contained in this section is permanent.

Transportation of Mail

Section 10, This section amends section4405() of the Act dealing
With' mail schedules. This amendment would preserve the requirement
that each carrier file schedules with the Postmaster Ccneral but ‘
remove the authority of the Postmaster to require addiiional schedules
for the ..transpo‘rtation of mail. It should be noted that Scction 10

of this ®ill would expand the autho%ity of the Postmaster General té

contract for mail transportation,
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Consolidation, Moroere and Scquisition of Control

Secliocy 1l This section would amend section 408(b) of the

. .

Act dealing with mergers and other restructurings. The prescnt

scction 408(2) provides that all restructurings must be approved
M : » .

»

by the Board under a '"public interest' test. The Board's

decision can then be reviewed in the court of appeals on a

”

substantial evidence test in accordance with general review
procedures. The amendment would rctzin the present section
408(b) for a period of 30 months after enactment of this bill

with respect to any cases filed at the Board in that period, but

: {5
woultt then impose a new iwo-jgart procedure aud a new substantlive
C ‘4 '

test,
The format is similar to that used in the Bank
Merger Act. Specifically, the amendment provides, in place of

the ''public interest' test, that all restructurings be judged first

by a standard similar to that used in the Clayton Act. Unlike the

Clayton Act, however, there would be a weighing of the anti-

competitive effects against the transportation convenience and nceds

- of the .communities. Specifically, the amendment provides that

a restructuring may nct be approved if it would-result in a monopoly

in any part of the United States or if its effect in any part of the

e
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country may be to substantially lessen competition or tend to

crcate a monopoly, unless the Board finds the anticompetitive

)

effects arc outwcighed by the transportation convenience and nceds

of the communities and such needs may not be met in a less
»

»
anticompetitive manner,

This test will first be administerad by the DBoard,

L4

as in the present procedure. The Afttorney General, however,

would have the option of seeking the review of the Board's

. \

decision either in the U.S. Circuit Court of Appeals on a

"'substantial evidence test'" or in the U.S. Federal Disirict Court

on a de-novo basis., The Attorney General would indicate which

- . . ¢ . .
method of appeal he would choose within atcertain time. The

Attorney General could not seek review in the Court of Appeals

if there were pending antitrust action in the District Court.

If review were sought in the District Court, the

’

amendment provides that ‘the Secretary of Transportation must

submit his written views dircctly to the court regarding the

transportation aspects of the case. The Board may also intervene

in the District Court proceediny to present its views, A merger

may not be consummated before the Board acts and any judicial

-

review is completed. Appecals from the District Courts decision could
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be téxken dircctly to the Supreme Court under the Expediting Act
as is the case with actions under the antitrust laws and the Bank
Merger Act. Finally, this section would also provide that any b
merger case must be decided .by the Board within one year of the

i [3

date it was filed.

Agreemeants

éection 12. This section amends Section 412 (a) of the Federal

»

Aviation Act which deals with air carrier agreements. Section 412

.~

now requires the filing of all agreements, and requires the Board
to disapprove any agrecement contrary to the ”pu'blic interest',

The intent of this amendment is to prohibit iA toto pooling, capacity,
price fixing, and other anficompctitive agrgements while rctainin.g
the authority of thé Board to approve agreements which are not
a.ntico.mpetitive, and which relate to such areas as training, baggage
handling, equipmeant interchangss and the like.

« If the Board does not approve an agrecr‘lf;ent, such
non-approval d.oe.s not pre\}ent the agreement from becoming
effective; it merciy prevents antitrust immunity from attaching.

This amendment [first prov.ides that after any agreement
is filcdhwith the Board, notice must be given to the Secretary of

[

Transportation and the Attornecy General, cither of whom<=can require
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the Board to hold a hearing with respect to the agreement.

Second, this amecndment provides specifically that

.«

the Board may not approve any agreement rclating to interstate

or overseas air-transporgtation for controlling capacity, for the

pocling of ecarnings or losses, or for fixing rates {except for

joint rates) or fixing the prices or terms of contracts for goods
L ‘o .
and services provided to air carriers by non-air carriers. - This

amendment also provides a new test for all other agreements and
forbids the Board to approve any agreement that reduces or
eliminates competition unless there is clear and convincing evidence

- "'
the agrcement is nceded to micet a serious f:ransportation neced

- 4
and no less anticompetitive alternative is dvailable to reach the

same result,

Finally, this amendment allows the Attorney General

or the Secretary to requirec the Board to review previously filed

'

‘agreements, and such review must be made in accordance with the

above standard, ' .

Agreements in foreign air transportation would not

be effected and the present standards for review of such agreements

would be continued, . ‘ .

S g s e i bt S b
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Antitrust Inumunity o
Seclion 13. A technical chanve is made to make it clear that

.
.

antitrust immunity only attaches to a Board Order affccting
air transportatién.

Rafc S

Séction 14, This section amends section 1002 of the Federal

‘Aviation Act and deals directly with the question of rate flexibility.

It proposes substantial changes in the Board's power with respect

»

to pric.ing. It provides for a much more flexible regulation

of pricing to complement the liberalized entry provisions of this

4
)

"bill.  Without flexible pricing, libcralized entry may result only

ix"x more of the '"same old thing'. ¢ - '
Section 1002 of the present Act provides the Board

"broad authority to regulate rates, and to ensure that they are

not 'unjust or unrcasohable" or prejudicial or discriminatory. This

amendiment restricts the'.authority of the Board in several ways.
First, this amendment would amend Section 10C2(d)

to provide that a rate above 'direct costs', as defincd by this

Act, may not be found unjust or _ulnréasonablc on the basis it is too

low. By limiting the Board's minimum ratemaking authcrity in

this way, the Act provides for considerable. downward pricirig

flexibility. The DBoard's present authority with respect to the ultimate
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[

laviiviasss of rabe incrcases is not affccted,

Second, this amendment also amcends Scction

A

1002 (= which provides guidance to the Board in its ratemaking

conciderations,. . These amendments stress the need for price
»

comyputition as a means of promoting a healthy air transportation
indusiry and the desirability of a varicty of services, Removed

fronm the list of matters' to be considered is the reference to

“the inherent advantage' of air transportation, a phrase transported
4
+

from the Interstate Commerce Act, and having no rcal function

’inwthc present Act,

Third, subscction (¢) amends ‘Section 1002 (z) to
create a .non-suspend zone. Rate increase¢d may be suspended
i)ut only if they esicecd 10 percent of the rate in effect one year
prior to the proposed change. Rate decreases may be suspended

but only if there is a clear and convincing reason to believe that

.

they do not cover the direct costs of the service at issue or if
the resulting rate decrease excceds certain limits, In the first

year after cnactment, the Board may suspend a rate which provides

for more than a 20 percent decreasc in the rate in cffect on the

date of cnactment; and in the second year after enactmeng, the

.
-

Board may suspend a rate which provides for more than a 40.percent

.
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decrease in the rate in effect on the date of enactment., Again,

it is to be noted that this zone rclates only to suspensions, and “

3

does not affect the Board's authority to rule on the ultimate

lawfulness of a rate.
Finally, this amendment also provides a time

limit for rate cases. If.the Board has not completed its proceeding

within 180 days of the time allowed the tariff goes into .e-ffect

»
without further proceeding.

Subsection (d) amends Section 1002(i) to-remove

the Board's power to establish minimum through rates, Subsection

Ty
(e). provides a decfinition of 'direct cost' which defines this
- 4
term to be the '"direct operating costs of providing the service"
and excludes overhead, fixed costs and any noa-variable costs

from the defintion.

Postal Service Contract Authority

Section 15. This section amecnds Section 5403(a) of Title 39 of
the United States Code dealing with the transportation of mail by air.
It would authorize the Postal Service to contract with certificates

carricrs for mail carriage,

i ot e e 4
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Sectlion 16. This section requires the Sccretary to undert

a one-year study of the Iocal Service Air Carricr Subsidy

.

» -
Program and make recomugendations to Congress for any
necessary changes., As part of the Study, the Secretary is

to identify the costs of the, local service subsidy involved with

each city,
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PRESIDENTIAL MESSAGE

AVIATION ACT OF 1975

TO THE CONGRESS OF THE UNITED STATES:

As part of my program to strengthen the Nation's economy
through greater reliance on cdmpetition in the marketplace, I
announced earlier this year my intention to send to the
Congress a comprehensive program for the reform of transpor-
tation regulation. In May, I sent to the Congress the
Railroad Revitalization Act aimed at rebuilding a healthy,
progressive rail system for the Nation. Today, I am

pleased to submit the Aviation Act of 1975 which will provide

- similar improvements in the regulatory environment of our

airlines. To complete the package, I will soon forward
similar legislation for the reform of regu%ation governing
the motor carrier industry.

The result of the regulatory reform measures proposed
in this legiSlétion will have a direct and’beneficial impact
on the American consumer. Countless Americans use air
travel on a regular basis in their jobs and for leisure
activities. But for many Americans, air travel has become
a luxury too expensive to afford. Part of today's high
costs of air transportation are attributable to inflation
and the rising cost of fuel and labor. But long years of

excessive economic regulation also have added extra costs.

= more -
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In 1938, when the Congress authorized the creation of
the Civil Aeronautics Board, there was a belief that some
form of Government intérvention.was needed to protect the
infant airline industry. Accordingly, the Board was
instructed to regulate this industry to promote its growth
and development. Entry into the industry was strictly

controlled. Even those airlines allowed entry into the
industry were controlled rigorously with respect to the
markets they could serve and fares they could charge.
Real competition was intentionally dampened.

In the almost four decades sihcé ecénoﬁic regulation
"of airlines was established, this industry has grown
tremendously. It can no longer be.called an infant.
Consequently, protective Government regulation established
to serve the particular needs of a new industry has outlived
its original purpose. The rigidlyicontrolled regulatory

structure now ééf;es to stifle competition, increase cost to
travelers, makes the industry less efficient than it could
be and denies large segments of the American public access
to lower cost air transportation. In a number of studies,
economists estimate the cost of air transportation to
Anmerican consumers is far higher than'necéssary as a

result of overregulation.

- more -



The overriding objective of the proposed legislation is
to ensure that we have the most efficient airline system
in the world and the American public is~provided the best
possible service at the lowest possible cost. We must make
sﬁre that the industry responds to natural market forces
and to consumer demands rather than to artificial constraints
of Government. This legislation would replace the present
promotional and protectionist regulatory system with one
which serves the needs of the public by allowing the
naturally competitive nature of tﬁe"industry to operate. It
provides the airline industry increased flexibility to
adjust prices to meet market demands. And it will make it
substantially easier for firms who wish and are able to
provide airline éervices to do so. These measures will
be introduced gradually to permit the industry to adjust
to a new regulatory/éﬁvironment. Government will continue
to maintain rigid safety and financial standérds for the
airlines. But the focus of the new regulatory system will
be to protect consumer interests, rather than those of the
industry.

I urge the Congress to give careful and speedy attention
to these measures so the more than 200 million passengers
who use our airlines every year are given the benefits of
greater competition that will flow from regulatory reform

of this industry.

end
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FACT SHEET

AVIATION ACT OF 1975

The President is transmitting to Congress today the Aviation
Act of 1975 which is designed to provide consumers better

alr transportation services at a lower cost by increasing
real competition in the airline industry, removing artificial
and unnecessary regulatory constraints and ensure continuance
of a safe and efficient airline system.

This is the second legislative initiative in the President's
program to reform transportation regulation. The Railroad
Revitalization Act is currently under consideration by the
Congress. Similar legislation to improve regulation
governing trucking firms will also be submitted this
session. These three pills constitute an unprecedented
legislative agenda in reforming transportation economic
regulation. When enacted they will result in substantial
‘benefit to the American public.

Principal Objectives of the Legislation

1. To introduce and foster price competition in the industry.
Presently, airlines do not compete over the price of a
ticket. Generally, interstate airlines providing
scheduled service between two cities charge the same
fare for that flight even though some airlines may be
more efficient and could provide the same services at
a lower price. The result has been that consumers are
paying more for air travel than they should. The bill
would eliminate this problem by gradually introducing
pricing flexibility allowing airlines to adjust fares to
reflect more accurately prevailing market conditions.
This will permit a greater range of price/service
options to the consumer.

2. To encourage the entry of new airline firms into the
industry providing consumers greater variety of domestic
alr transportation services. Since 1ts creation, the
Civil Aeronautics Board has restrained competition by
severely restricting the entry of new firms into the
industry and tightly controlling which cities existing
airlines are allowed to serve. This legislation will
remove -these artificial barriers to entry, thereby
providing consumers the benefits of increased competi-
tion including new and better service at lower costs.
Qualified firms will be encouraged to enter new
markets and offer air transportation services which they
feel the travelling public desires.
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3. To eliminate anticompetitive air carrier agreements.
The CAB currently grants antitrust immunity to all
types of carrier agreements. This permits carriers
to set capacity levels, to pool revenues, and to
engage in other activities which deliberately dampen
competition and increase costs to the travelling
public. The bill would outlaw these anticompetitive
agreements. However, carriers also enter into numerous
agreements which are not anticompetitive but actually
serve to facilitate, air transportation. For example,
carriers agree to transfer baggage on connecting
flights; they honor ticket exchanges and joint
reservations for the convenience of their passengers.
The bill permits the CAB to approve these useful
agreements subject to the weighing of potential anti-
competitive effects’ against public transportation needs.

4. To ensure that the regulatory system protects consumer
interests rather than the interests of the airline
industry. In addition to its regulatory responsibilities,
the CAB, since its creation, has been charged with
promoting the aviation industry. Often these two
objectives may be in conflict with each other. In the
past, the Board has tended to limit competition and
protect the industry rather than the public. The air
transportation industry no longer needs the protection
sometimes accorded to infant industries. Therefore,
this legislation is designed to diminish the Board's
promotional responsibility and emphasize protection of
the public interest through maximum. reliance on
competition.

Section-by-Section

1. Definition of Charter and Supplemental Air Services.
To spur competition and provide consumers greater
choice of air transportation, this section removes
rigid CAB restrictions on charter and supplemental
services so that more airlines will be able to offer
these services which are desired by the public.

2., Policy Statement. The Act revises the CAB's declaration
of policy to stress the desirability of competition and
de-emphasize its promotional responsibilities. This
change is a major step in focusing attention on
protecting consumer interests rather than industry
interests. _ -

v et i ok a1t % e
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Procedural Expedition. Slow and cumbersome regulatory
procedures have in the past provided a means to restrict
entry thereby protecting existing carriers from new
competition. The bill proposes procedural changes

which will require cases to be heard and decided
expeditiously.

Entry. The bill contains several provisions designed

to gradually but substantially increase entry. It
permits qualified applicants to provide nonstop

service between points not already receiving such
service from existing carriers. It reguires the CAB

to eliminate artificial route restrictions on operating
certificates thereby permitting carriers to provide
better more efficient service. New carriers which meet
strict safety and financial standards may also gain
entry by purchasing or leasing route authority from

an existing carrier. Finally, the bill will permit
existing carriers some discretion to expand their
operation$ into new markets by between 5-10 percent
each year, beginning in 1981. Such action facilitates
a gradual move toward a more competitive market place.

Abandonment. The bill makes it .easier for carriers to
abandon routes which do not pay for their operation.
But where the public interest requires continuation of
air transportation service, the bill provides for
subsidy payments by the Federal, state or local
Government. By liberalizing abandonment, the bill
seeks to make entry by new carriers more attractive.

Transportation of Mail. The bill provides for continued
air transportation of the mails. Airlines are required
to publish schedules from which the Postmaster General
designates mail flights. Where scheduled service is not
available, the Postal Service is authorized to contract
for the necessary air transportation services.

Mergers. In accordance with the policy of substituting
antitrust enforcement for administrative regulation,

the bill adopts a standard and procedure similar to
those applicable to bank mergers. This standard provides

for the careful weighing of transportation needs
agai~st the anticompetitive effects of a proposed merger.

-
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8. Intercarrier Agreements. The bill eliminates anti-
rmst. immunity currently granted to anticompetitive

air carrier agreements. It prohibits the CAB from
approving agreements to control capacity levels,
equipment or schedules and to pool or apportion
revenues or fix rates. Other agreements which
facilitate air transportation could be approved if the
benefits to be gained clearly outweigh the potential
adverse effects on competition.

9. Ratemaking. Under‘*provisions of this bill, airlines
would be free to raise or lower fares within specified
percentage bands. Maximum prices would continue to
be subject to CAB ruling as would discriminatory or
preferential pricing. The Board would also be
responsible for preventing predatory pricing by the
airlines.

10. Subsidy. The bill authorizes a study of the local
service subsidy program. Recommendations for improving
the current system will be sent to Congress within one
year after enactment of the bill.
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AVIATION ACT OF 1975

ANALYSIS OF THE NEED 7'OR TUL BILL

Federal economic regulation of air comierce began with.the Civil
Aeronautics Act of 1938. .The intent of that legislation was to protect,
nourish and foster the growth of an infant industry. Since 1938, air-
lines have grown from an infant industry to become a mature and healthy
part of the Nation's economy and have evolved into the dominant mode of
pu£lic transportation for intercity passengers.

Unfortunately, Federél regulatory practices have not kept paée with
the growth of the airline industry. The regulatory practices of the
Civil Aeronautics Board are badly out of date and no longer serve the
public interest in the manner which they might. Instead, the Board has

attempted to protect established firms within the airline industry from

the forces of healthy competition. These attempts to minimize competi-

tion have resulted in holding fares at higher levels than necessary, dis-

allowing price competition and discouraging new service innovations which

would better ﬁeet consumer needs. Ironically, there is little evidence
Fhat the Board has actually helped established carriers, for in stifling
competition they have often stifled initiative on the part of carrier
management and have limited opportunities for the industry to expand and
prosper.

The defects of the present regulatory system have recentl;'been

spelled out in detail in the draft report of the Senate Committee on

T ——— o g
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AAministrative Practice and Procedure, by the Board'; own Interial staff
on Regulétory Reform aﬁd other studies. These reporté conclude, as does
the Aéministration's Task Force on Aviation Regulatory keform, *hat the
effect of CAB regulation has been to stifle innovation, pratecﬁ
inefficient practices, and create many distortions and ineffi§ien:ies,

including a chronic tendeﬁcy towards excess capacity.

The Aviation Act of 1975 is designed to correct this situaticn. The -

Act is designed to increase competition within the airline industry by

2

s

making prices more flexible, by reducing barriers which qualified firms
must ?vercome in order to enter thé industry, and by reducing or ¢liminat-
ing arbitrary and inefficient restrictions on the opérations of existing
firms. Enactment of the proposed bill will pay large dividends to the
traveling public in lower fares and more responsive service.
At the same time, the proposed legislation should have no detrimental
"effects on the long-run profits of the airline indqstry because Eoard
regulation has served to protect inefficient firms without enriching more
efficient carriers. Poorly-managed firms will ultimately face the
pressures of a more competitive environment. But well-managed firms will
have greater opportunities to prosper than ever before. Because airlines
.have become accustomed to the sheltered regulatory climate of the past
37 years, it is recognized that the transition to a ﬁore competitive envi-
ronﬁent must be gradual. The proposed bill provides adequate transition
periods so that short-run distortions will not occur.
International air travel is conducted within the context of

bilateral and multilateral agreements. Accordingly, while the draft bill

would substantially change the ground rules within which domestic air

e o g S B NI A M S M Wy Y s W B



-3
T~

carriers operate, it would not touch upon the practices and procedures
of international aviation. Similarly, the draft bill deals with economic
regulation and will not affect airline safety. Safety regulation, by
stattte, iéuﬁésted in the Federal Aviation Administration and the present
legislation does not touch upon its responsibilities and procedures in
the area of safety regulation. Finally, the draft bill in no way dis-
mantles or abolishes the Civil Aeronautics Board. Rather, the proposed
bill redirects the Board's efforts into seeking a more competifive and
more-efficient airline inéustry.

. There follows an outline of the major aviation industry prcblems
which the bill\éddresses, along with an analysis of the effect of the bill

in redressing those problems.

ENTRY INTO AIR CARRIAGE o '

No air carrier may operate unless it holds a certificate of "public
convenience and necéssity" (PC&N) from the Civil Aeronautics Board. By
this fequirement, the anrd controls the entry of new firms into the
industry and controls the expansion of existing firms into new markets.
The Board has interpreted this requirement so restrictively that no new
~ carrier has evern been permitted to enter trunk line service since the
Board was established in 1938. With minor exceptions (primarily, Air
New England and Kodiak-Western Alaskan Airlines), no scheduled passenger
carfier has been certificated since 1950.

With respect to entry by establighed firms into new markets, the
__Board has been erratic--tending at times to permit carriers to-expand and

at other times denying expansion. For the past five years, the Board
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géintained an unannounced route moratorium during which it refused to
even consider any majof applications for new service.

The effect of precluding entry by new firms has been to protect the
markets of existing carriers and to deny consumers the benefits normally
associated with vigorous competition. For example, in 1967, World
Airways‘(a large charter earrier) filed an application for transcontinen—
tal service with a one-way fare of $75, far below the prices then
prevailing. The Board failed to grant World's application a hearing and
took no action whatever Jntil the application was dismissed six years
later as being ''stale.”

%he Aviation Act of 1975 is designed to substantially reduce the
barriers facing qualified firms who wish to enter into air transportation,
expand into new markets, or offer new varieties of service. Yet, the
fropésed bill is far from "free entry." It contains nine separate
_provisions designed to gradually but substantially increase entr§ into
air transportation while providing adequate time for existing carriers to
rationalize their operations and adjust to the changing economic environ-
ment.

First: Policy Changes: The Board's present Declaration of Policy

(Section 102 of the Federal Aviation Act), written some 37 years ago, was
framed in the context of an infant industry in need of protection rather‘
than a mature industry capable of operating in a competitive environment.
- The Board has, in the past, relied on‘it; Declaration of Policy to limit

competition. Accordingly, the Aviation Act of 1975 proposes tg revise

this Declaration to stress the desirability of competition and to

deemphasize the protection of eétablished carriers.
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Second: Procedural Changes, The Board has often refused to hear

applications and to render decisions within a reasonable period of time
and often 1t has used the device of procedural motions to settle substan-
tive questions. The Aviation Act of 1975 deals with these matters by
proposing procedural changes which would require the Boa:d to hear and
decide cases speedily. In order to avoid burdening the Board with the
necessity of hearing spurious applications, the Board will be given the
option of dismissing any cases it chooses not to hear. However, any
cases dismissed shéll be dismissed for cause and will be reviewable by the
Cogrt of Appeals--thus ending the practice of dismissing applications on
proceéural grounds and leaving the applicant with no recourse to-court

review.

Third: Supplemental vs. Scheduled Service. Some doubt exists as to

whether paragraph 401(d)(3) of the Federal Aviation Act was intended to
prevent supélemental carriers (i.e., charter carriers) from also applying
for authority to provide scheduled service. The Board has recently
undertaken to address this question but no decision has been rendered.
Partly as a result of this legal ambiguity, no supplemental carrier has
ever been permitfed to undertake scheduled service even though qualified

in every other respect. ‘Accordingly, the Aviation Act of 1975 proposes

to amend paragraph 401(d)(3) so that supplemental air carriers will clearly
have the same right as anyone else to apply for authority to provide

. scheduled service.

Fourth: Charter Service. In the past, the.Board has geneyally placed

such strict limitations on charter services that their growth has been

severely impaired. For example, prior to August 7, 1975, the only inclusive
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tour charter rule in effect contained a number of highly restrictive con-
ditions. These conditions included: (1) the number of days required
betwg;n departure and return; (2) provision of overnight hotel accommoda-
tions at a minimum of three places, other than the point of origin, no
less than 50 air miles from each other; and (3) a tour ﬁrice which was not
less than 110 percent of éhy available scheduled fare. The price of an
inclusive tour was not based on the cost of the specific charter flight and
the related ground accommogations, but on the price of an unrelated
scheduled fare. Tﬁis condition, taken in conjunction with the three stop
requirement, severely limited the saleability o{ inclusive tour charter
services. |

Legislation presently before Congress (S. 421) would‘substantially
broaden the availability of charter servicés. In response to this
legislation and substantial public criticism the Board has recently
expanded charter availability on its own initiative (Part 378(a), effective
September 13, 1975). The Aviation Act of 1975 incorporates the essential
features of S. 421 in order to guarantee the continued availability of
chartér sérvices which are not unduly restricted.

!
Fifth: Unserved Markets. Under present law, a Board finding of

public convenience aqd necessity is required even though the applicant

is therwise fit, willing and able to serve and ser;ice is not being pro-
vided by established firms. When qualified firms aée prevented from
offering service which established firms are not willing to provide, no

useful function is served--not even the dubious function of prdotecting

existing firms. Accordingly, the Aviation Act of 1975 guarantees approval
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for qualified applicants wishing to provide non-stop service between
points not receiving such service from certificated carriers.

Sixth: Liberalized Exemptions. In 1952 the Board exempted operat-

ors of small aircraft from the detailed economic regulation administered
by the Board. The original aircraft limitation, 12,500 pounds, was set

at approximately half the‘weight of a DC-3-~then the equipment operated

by the Nation's major airlines. So long as they operated aircraft smaller
than that size (approximately 19 seats), commuter air carriers (also
called scheduled air taxis or third level air carriers) were free to
ch;rge whatever price they wished to set and to operate where and when
they chose. Operating within this exemption, a vigorous and rapidly grow-
ing industry of more than 200 firms has developed, primarily providing |
service to small and isolated towns not served by certificated carriers.
Recently, the Board increased its exemption so that comﬁuter carriers
'could.fly aircraft containing up to 30 seats without becoming subject to
Board regulation. Now, the Nation's smallest certificated air carriers
are completing their conversion to all jet aircraft having a normal
minimum capacity of approximately 90 passengers. The Aviation Act of 1975
would liberalize the exemption for commuter carriers by allowing them to
increase the size\pf aircraft operated from 30 seats to 55 seats. This
change will enable‘commuter carriers to purchase larger turbo-prop
pressurized aircraft and should materially expand thelr scope of operationms.
This provision will be most significant for small points not attractive to

-

certificated carriers operating large aircraft.
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The 'six entry provisions outlined above all 1ea§e considerable
discretion to the Board or affect charter operations or are directed at
specific 1o§alized problems. Thus, it 1is possible that these changes
w?ll have only a minor Impact on scheduled service in the major city-pair

i .
mgrkets where the bulk of ,air passengers are carried. The ne*t three
pfovisions are designed to gradually but substantially increase the extent

of competition in these major markets.

Seventh: Certificate Restrictions. Over a period of years, the

Board has attached numerous types-df conditions and restrictions to the
op;raging certificates held by air carriers. In many instances they may
not carry local passengers, may not provide through plane -service, must
continue flights to points beyond a certain destination, or abide by other
restrictions. These restrictions were generally imposéd either to protect
the markets of established carriers or to prevent the creation of
inadvertent operating authority. Viewed as a compréhensive whole, these
restrictions serve only to protect tﬁe markets of established air carriers
by preventing other carriers from offering services they would like to
provide. _ |

These resérictions are both wasteful and indefensible. Accordingly,
the Aviation Act of 1975 would direct the Board to undert;ke a proceeding
‘to eliminate all existing certificate restrictions within a five year
ﬂperiod and would prohibit the Board from imposing such restrictions in the
f‘future, In so doing, the Board would be directed to proceed carefully with

an eye toward the effects on various carriers and the traveling public.

The phasing of the restriction removal pfogram is dictated by the desire
f |
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to provide all existing carriers with adequate opportunity to increase

-~

their efficiency and adjust their operations to the requirements of a

more competitive environment.

——

Eighth: Sale of Certificates. The Aviation Act of 1975 provides

that, after January 1, 1978, a carrier may sell, ‘transfer, or iease any
portion of its operating authority to another carrier so long as the pur-
chaser is fit, williﬁg and able to undertake the transportation and so
long as the transfer does nbdt diminish competition. This provision will
enable carriers to rationalize their operating systems by the purchase
and sale of operating authority.

The pattern of routes currently served by most carriers reflects
the erratic manner in which the Board has dispensed route awards. With
new-narkets opened to service'infrequently and sporadically, many carriers
have felt compelled té apply for permission to provide service in numer-
ous markets in the hope that they would receive authbrity to serve at
least a few of the new markets. The fesulting pattern of route awards
has meant that the system of routes operated by many carriers are not
tied together in the most efficient manner. Accordingly, this provision
will present cafrier management with the opportunity to improve their
route network.

‘This provision also provides an additional way for new firms to
enter the business of scheduled air transportation. Any firm found to
be fit, willing, and able to provide air service by the Board méz puréhase
‘route authority from an established carrier. In particular, this may
be expeéted to help the supplemental air carriers who have for years

sought to provide scheduled service. While this provislon will open
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~10-
markets for new firms and permit existing firms to rationalize their ﬂi
own systems, it will not increase the nuder of carriers in any market—-
since the transfer of operating authority will merely result in one

carrier being substituted for another.

Ninth: Discretionary Mileage. Some measure of flexibility and

entry will be needed in the long term in addition to that provi&ed by
the removal of current ce;fificate restrictions. The final provision
of the Aviation Act of 1975 dealing with entry is aimed at providing
this flexibility over the longer term.

At the present time, ;xisting air carriers are permitted to fly
up to Ewo percent of their aircraft miles in charter markets not speci-—
fied in tﬁeir operating certificates. The so-called "two percent off-
route rule'" thus permits carriers a measure of discretion in the markets
that they may serve without fprmal Board approval. This program offers
cérriers a means of entering new markets without the requirement for ex-
pensive and burdensome legal proceedings.

Following the completion of the certificate restriction removal
program, the Aviation Act of 1975 would allow each carrier to provide a
limited amount of scheduled service in addition to those services speci- -
fied in its operating certificate. In essence, this provision is anal-
ogous to the present two percent off-route charter rule. Carriers could
use this authority for a gradual expansion and ratioﬁalization of their
routé systemé. The expansion process wpuld be gradual since the total
amount of new authority created each year would be liiited to approxi-
mately five percent of system operations. Following a period of satis-
factor&sérvice in markets entered under the discretionary mileage rule,

the points served could be added automatically to the carrier's operating

certificate without the requirement for further legal proceedings.
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ABANDONMENT OF SERVICE

As it controls entry into air carriage, so does the Board control
exit from air carriage (or abandonment of servicé). With the exception
of routes receiving subsidy, the Board has tended to be fairly liberal
with regard to abandonment. As trunk carriers progressed to larger air-
craft, they withdrew from smaller communities and were replaced in most
Instances by local service.carriers. As local service carriers pro-
gressed to larger aircraft, they too have withdrawn from a number of
markets, often to be replaggd by commuter carriers. Indeed, the number
-~ of points served by certificated carriers has declined markedly since
the mid-1960's.

By all appearances, trunk air éarriers serve few points which they
wogld wish to abandon and which would not receive air service if abandon—
ment were completely unregulated. During 1974, trunk carriers (not on
subsidy) served only three points which, by the Board's éstimatg, might
be jeopardized by unregulated abandonment. In contrast to the trumnk
lines, local service air carriers receive subsidies explicitly designed
to promote service to small communities. With an adequate subsidy pro-
gram, such subsidized service would not be in jeopardy even if abandon-

!
ment were completely freé.'
Despite the fact thﬁt abandonment does not séem to be abmajor prob-
\

iém, the existing standard for abandonment should be changed for two rea-

i
sons. First, to the extent that carriers are compelled to serve losing

markets against their wishes and without subsidy, a scheme of cross-subsidy

payments must be employed—meaning that the costs of such servile are
defrayed by passengers elsewhere on the carrier's system. There is
siﬁply no justification foﬁ such a situation; if subsidy is deemed de-

sifable, it should be explicitly paid by the government rather than by

!
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alr travelers flying in other parts of the alr system. Second, carriers
are more likély to enter new markets if abandonment provisions are lib;
eralized. A carrier facing the decision of whether or not to enter a
marginal market must surely take into consideration his ability to cease
providing thevservice 1f his judgment should prove wrong and 1f the mar-
ket should prove unprofitable., To the extent that liberalizing abandon-~
ment increases the willingness of carrlers to test the water and to enter
new markets, liberalizing abandonment will actually increase the number
of points receiving scheduled air service by certificated carriers.

‘The Aviation Act of 1975 deals with the abandonment issue in the
followiné manner. * First, where alternative sche&uled alr service is
provided by another carrier, carriers would be permitted to exit upon
80 days notice. Where alternative scheduled air service is not provided,
carriers would be permitted to exit whenever, after taking into account
subsidy payments, they were unable to cover fully allocated costs for a
period of one year or they were unable to cover direct operating costs
for a three-month period, except that the Board could require continued

service 1f the community or another public body were willing to defray

the carrier's losses.

The new abandonment standérd will have the effect of reducing what-
ever inadvertent and unintentional cross-subsidies now exist. It will
also encourage entry into marginal markets where the provision of such
service 1is néw discouraged by the possibility that a carrier méy be

trapped into providing unprofitable service.
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PRICING

The Board has broad powers with respect to the regulation of air
fares, or prices. ?rice competition has been discouraged and, indeed,
virtually non;existént. As a result, consumers have been deprived of

the benefits of vigorous competition.

In inﬁrastate markets where both entry and pricing have been less
restricted, prices have bee; markedly lower than in comparable inter-
state markets. Similarly, commuter air carriers, operating completely
free of céntrols over entry‘and pricing, and operating equipment which
is more costly per passenger mile, tend to charge comparable or lower
fares than regulated carriers on flights of similar distances.

The evidence is cléar that restrictions on price competition have sig-
nificantly harmed air travelers. .

Ironically, at the same time consumers.have been harmed by fares
higher than they otherwise would have been, air carriers have not bene-
fitted from this lack of price competition. Instead, air carriers,
bperating in a structurally competitive industry, have tended to dissapate
any excess profits which might have been earned by engaging in service
competition--most visibly in the form of in-flight movies, free drinks,

{
and oﬁher amenities but most expensively in terms of scheduling more and
more ad?itional flights.

- with the expansion of opportunities for new firms to engage in air
transpogtation, whatever rationale originally existed for inflexible
prices has evaporated. Accordingly, the Aviation Act of 1975 proposes
substantial changes in the Board's powers with respect to priciﬂé. Max-

imum price regulation would be left to the Board, as it presently is,

along wiéh the Board's traditional function of preventing discriminatory

s
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;nd preferential pricing. Minimug p?ices, how;veé?‘would generally not
be regulated except that the Board would retain powers to prevent preda-
tory pricing. 1In éddition, the proposed bill would alter the Board's
powers"with respect-to suspending questionable rates. The proposed bill
would permit the Board to suspend any rate incréase where the change
would result in prices mo}e than 110 percent of the level exisFing a
year earlier but would no£’permit the suspension of smallér increases.
With respect to minimum prices, the Board would be empowered to
suspend any raté which, on }he basis of a preiiminary finding, the Board
believed to be beiow direct operating costs. This provision would be
phased in over a period of three years. During the first year, the
Board could suspend any rate decrease of more than 20 percent; during
the second year, the Board could suspend any rate decrease'of more than
40 percent. During the third and suceeding years, the Board could not
suspend any rate unless it believed, on the basis of a preliminary find-
ing, that the rate was likely to be below direct operating costs. The
direct operating cost criteria is established as a protection against
'predatory pricing and, within certain guidelines, the specific defi-

nition of the term is left to the Board's discretion.
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ANTICOMPETITIVE AGREEMENTS

The Federal Aviation Act presently provides that all agreements
among air carriers must be filed with the Board And that the Board must
approve or disapprove such agreenents. Further, once Board approval is
given, agreeﬁenﬁé are immﬁne to any challenge under the antitrust laws.
Most of the agreements filed with the Board are undisputabi§ innocuous
and do not raise serious a;titrust considerations. Nevertheless, some
agreements, particularly agreements to restrict capacity, do have serious
anticompetitive effects.

While broad and special exemptions from the antitrust laws may
have some validity during the years when Congress was seeking to protect
and foster an infant industry, the need for such special exemptions has
long since passed. The Aviation Act of 1975 provides both procedural
and substantive changes to the Board's powefs to approve such agreements
and to confer antitrust immunity. ~

From a procedural standpoint, the Act requires the Board to notify
both the Secretary of Transportation and the Attorney General of ail
agreements filed with the Board and, if requested, to hold a hearing in
accordance with 5 USC 556. Such a procedural requirement will eliminate
the type of situation which ;ccured during the early 1970's when the

Board first approved domestic capacity agreements and then extended those

agreements without hearings.

On a substantive level, the Aviation-Act of 1975 prohibits the

. Board from approving agreements which control levels of capacity, equip-

ment or schedules, or which relate to pooling or apportioning of earnings

or of fixing of rates. The Board could continue to approve all other

types of agreements and could continue to confer antitrust immunity.
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However, before approving such agreements, the Board would héve to find

that the agreements meet two stringent tests. First, the agreement must
meet a serious transportation need. Second, other reasonable, less énti—
competitive alternatives must not be available. These improvements will

assure procedural fairness, eliminate antitrust abuses, and place airlines

more nearly on a par with other sectors of our economy.
»

SUBSIDIES

The Civil Aeronautics Board now administers a subsidy program di-
rected at ensuring the contlnuity of service to small communities. The
Subsidies, primarily to the Nation's local service air carriers, now
cost more than $60 million per year. The efficiency of this program
has been sharply questioned. Indeed, the Board itself has periodically
recommended revision of the subsidy program. The Aviation Act of 1975
proposes no substantive changes in the subsidy program. Rather it di-
reéts the Secretary 6f Transportation to undertake a comprehensive study
of the present subsidy system and to report the results to Congress within
one year. In undertaking this study, the Secretary is directed to do so
in full consultation with the Board, the communities affected, and the
airlines involved. Based on this study, the Secretary is directed to

develop recommendations and propose legislation for the improvement of

this program.
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