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THE WHITE HOUSE

WASHINGTON

September 3, 1975

ADMINISTRATIVELY CONFIDENTIAL

MEMORANDUM F OR: JAMES T. LYNN

FROM: JAMES E. CONNOR
SUBJECT: Reform of Truck Regulatioé%
Confirming previous advices, the President reviewed your

memorandum of July 28 on the above subject and approved
the following:

Alternative 2 -- Include in the bill a special
merger standard to be used by the courts
to test proposed truck mergers.

Please follow-up with appropriate action.

cc: Don Rumsfeld
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THE WHITE HOUSE

WASHINGTON

September 3, 1975

ADMINISTRATIVELY CONFIDENTIAL

MEMORANDUM FOR: JAMES T. LYNN

FROM: _ JAMES E. CONNOR ’
SUBJECT: Reform of Truck Regulatioég
Confirming previous advices, the President reviewed your

memorandum of July 28 on the above subject and approved
the following:

Alternative 2 -- Include in the bill a special
meypger standard to be used by the courts
to{::gs\t\proposed truck mergers.

Please follow-up with appropriate action.

cc: Don Rumsfeld







THE WHITE HOUSE

WASHINGTON

August 21, 1975

MEMORANDUM FOR: JERRY JONES

FROM: DICK CHENEY

Jerry, attached is a paper on truck regulatory reform.
It should go to the staff secretary. I promised Dick
Hermann that we would communicate with him on this
subject prior to making the announcement. I would
appreciate it if you would take the responsibility of
calling Dick on the phone and give him a sense of
where we are going without tipping your hand too
much. Tell him you are calling at my request and

try not to get sucked in too deeply.

Telephoned to Jerry Jones from Vail, Colorado
8/21/75 --10:00 am



THE WHITE HOUSE

WASHINGTON

BY COURIER

TO HELSINKI July 30, 1975
MEMORANDUM FOR: DICK CHENEY
FROM: JIM CONNOR

Dick, the attached memorandum on Truck Regulatory Reform
Legislation has been staffed by OMB and the appropriate opinions
registered in it. They request a decision as soon as possible so
that the.appropriate language can be prepared for transmittal

to the Congress.

Attachment
Presidential Decision Memo re
truck regulatory reform legislation

Yot




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 28 1975

MEMORANDUM FOR: THE PRESADENT

FROM: JAME LYNN

(

SUBJECT: Reform of Truck Regulation

On May 19, you sent the Railroad Revitalization Act to
Congress with a message stating that it was to be the first in
a series of transportation regulatory reform bills and that
truck and airline legislation would follow shortly.

An Executive Branch task force comprised of the Departments

of Transportation and Justice, CEA, CWPS, and OMB has now
completed the drafting of a truck bill. This bill is
specifically designed to enhance competition in the trucking
industry by providing increased pricing flexibility, permitting
greater ease of entry, and eliminatiag antitrust immunities for
most rate agreements. We expect such action to result in
reduced rates and improved trucklng services. A more detailed
summary of the bill's provisions is provided at attachment A.

There are, however, two major issues that have not been
completely resolved: (1) Should the Administration propose
the elimination of all economic entry restrictions or do we
stop short of free entry; and (2) what legal standards should
be used to judge truck mergers?

Under Rod Hills' leadership the group has spent the last week
attempting to reach a compromise. These negotiations are

now to a point where, although the Justice Department is still
of the firm opinion that a good case can be made for proposing
a gradual phasing to free entry, in the interest of getting

a truck bill to Congress before the recess, they are willing
to compromise and stop short of complete decontrol. They do,
however, feel very strongly about the need to subject truck
merger cases to normal antitrust law. Accordingly, this

issue is presented for your decision.

Background of Merger Issue

At present, the ICC has authority to approve truck mergers
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and thus exempt such transactions from the antitrust laws.
In the past, truck mergers and the ICC processes for dealing
with them have not presented a particular problem. However,
consistent with the Administration's announced goals of
removing unnecessary antitrust immunities and increasing
reliance on the antitrust laws, the Justice Department feels
that ICC truck merger approval authority should be rescinded
and that proposed mergers should be subject to the same
competitive standards as other industries, i.e., Section 7
of the Clayton Act (as amended). This statute forbids
mergers that may substantially lessen competition or tend

to create a monopoly "in any line of commerce in any section
of the country." It is the traditional antitrust standard
applied to merger transactions.

DOT is opposed to the use of Section 7 as the standard for
truck mergers because they feel it is too stringent and will
prevent many beneficial mergers from taking place. They
point out that in an industry of some 15,000 regulated firms,
there is little danger of monopoly and are reluctant to change
present ICC merger procedures which in the past have worked
well. However, if a change is to be made, they feel the
Administration should propose a standard which will take

into account the "special characteristics" of the trucking
industry. Put simply, their concern is that Clayton Section 7
will be mechanically applied as a "litmus test" of per se
illegality. For example, if a proposed merger were shown

to produce a beneficial or a neutral effect on competition in
10 markets but would have an adverse effect on the 1llth
market, DOT fears it will automatically be declared unlawful
under Section 7.

In addition, DOT suggests that the ICC has created a highly
complicated patchwork system of commodity and routing
restrictions. Therefore, they are concerned that determination
of a merger's anticompetitive effects under Section 7 will
necessitate lengthy litigation.

Justice, on the other hand, points out that a number of
recent merger cases clearly demonstrate that courts do take
into account special characteristics of the industry in
qguestion as well as the particular economics of the market
in which the merger is proposed. They contend that a prima
facie case of illegality can be rebutted by a proper showing
that anticompetitive effects will not occur and cite bank
merger cases as evidence of how competitive conditions and
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special circumstances involved in an individual merger are
considered in a court decision. Furthermore, Justice points
out that the courts do recognize that a merger can have anti-
competitive effects in only some of the markets served by
merging firms. In such cases, the court decision can be and
frequently is structured so as to prevent the anticompetitive
results while allowing the merger to occur.

Alternatives

Alternative 1. Include in the bill a provision to subject
truck mergers to normal antitrust proceedings
under Section 7 of the Clayton Act.

Pro

-=- This provision recognizes a growing concern in the
Congress and various parts of the Administration
over the need for a strong antitrust policy to
accompany the regulatory reform effort.

-- It eliminates special antitrust treatment for the
trucking industry which Justice feels is indefensible
in light of the economics of the industry and the fact
that unregulated trucking is already subject to Section
7.

-- Legislative language to substitute Section 7 for ICC
consideration has been drafted and could be added to
the bill.

-- DOT feels Section 7 is too stringent a test for
truck mergers.

-- They feel it will not consider the special character-
istics of the trucking industry, i.e., how under Clayton
does one weigh a merger's beneficial effects in some
markets against the anticompetitive effects in others?

Alternative 2. Include in the bill a special merger standard
to be used by the courts to test proposed
truck mergers.

Pro

-- This approach is specifically designed to take into
account the special needs of the truck industry.
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-- It would be written to specifically allow mergers
that would produce improved trucking services while
maintaining protection against anticompetitive effects.

-- This approach sets a bad precedent for resolving
Section 7 problems by writing new standards for each
industry thought to have "special" characteristics.

-- It would delay submission of the truck bill until
the task force drafts and agrees on the new standard.
This means at least a two-week delay; therefore, we
could not submit the bill before the August recess.

Because the decision centers on differing legal interpretations
of a statute, White House counsel was asked to provide a
separate opinion. It is their feeling that we should not be
attempting to solve problems caused by the Section 7 standard
by writing new merger tests to fit the "special" character-
istics of each industry. If Section 7 is a problem, the
Justice Department should undertake to examine the standard

as a separate issue and propose appropriate changes.
Accordingly, they support Alternative one.

Decision

Alternative 1 . (Supported by: Justice,
W ’? CEA, CWPS, OMB)
Alternative 2 l (Supported by: DOT)

Attachments

1. Summary of the Bill's Provisions

2. Background of ICC Regulation of the Trucklng Industry
3. Analysis of Need for the Bill

4. Draft Presidential Message




I.

IT.

. - ATTACHMENT A

TRUCKING REGULATORY REFORM ACT
SUMMARY OF PROVISIONS

"Improvements in ratemaking

Pricing flexibility. The bill would create a no-suspend
zone, to be phased in over a three-year period, to per-
mit truckers to adjust rates up or down within certain
percentage limits without ICC interference. (Phasing of
the zone corresponds to that proposed in the Railroad
Revitalization Act (RRA) -- 7% first year, 12% second
year, and 15% third year.) After three years, the ICC
would be prohibited from suspending any rate decreases
so long as variable costs are covered,and carriers
would be able to raise rates 15% per year without
suspension.

Expediting Hearings. The bill provides that all but
exceptional rate hearings must be completed in seven
months (similar to RRA).

Discrimination. The bill clarifies present law regarding
the use of discrimination as a reason for protesting
rates. Under new provisions, only shippers directly
affected by the rate change may allege discrimination.

Impact Study. The bill directs the Secretary of Trans-
portation and the ICC to study the effects of the pro-
posed changes in ratemaking to be completed in thirty

- months.

Restrictions on Anticompetitive Practices of Rate Bureaus

Discussions and Agreements on Rates. The bill prohibits
rate bureaus from voting on rates involving single line
movements -- that is, where one carrier provides the com-
plete service. Discussion and voting on joint and through
rates where more than one carrier is involved will be
limited to those carriers which hold themselves out

to participate in the movement.

Rate Bureau Protest of Rates. The bill prohibits rate
bureaus from protesting or seeking to suspend rate pro-
posals.

General Rate Increases. Three years after enactment,
the bill would prohibit the use of across-the-board
changes in freight rates. This goes further than the
RRA which permits continued use of such increases when
fuel or labor cost increases are involved.
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Expediting Procedures. The bill regquires rate bureaus
to dispose of proposed rate changes within 120 days of
filing. It also requires that the bureaus maintain and
make available for public inspection voting records of
its members.

Administrative Services. Like the RRA, the truck bill
proposed no change in the administrative services pro-
vided by rate bureaus, e.g., publishing rates, collecting
statistics, etc.

III. Increased Ease of Entry

The bill proposes to ease entry restrictions in several,
ways:

-- It narrows current ICC entry standards by directing
the ICC to consider the positive effects of the pro-
posed entry, e.g., lower operating costs, improved

. service, etc. and prohibits it from considering
the negative effects of entry on existing carriers.

-- It directs the ICC to grant entry to an applicant
demonstrating he is fit,willing and able to provide
a service at a rate which covers his actual costs.

-- It directs the Secretary of Transportation to prom-

" ulgate methods to calculate actual costs and subjects
these methods to expeditious review by the District
Court of Appeals so as to eliminate lengthy litigation
over cost on each and every entry proposal.

-- It calls for a three-year DOT/ICC study of the
effects of the new standards on the quantity and
quality of truck transportation services, on the
financial condition of the industry, and on rates.
At the end of the study, the Secretary could pro-
pose' new legislation seeking further liberalization
of entry in order to realize the full benefits of
competition in the industry.

-- In cases where entry is protested and ultimately
granted in spite of the protest, it would place the
burden of litigative costs on the protestant rather
than the applicant, thus encouraging entry attempts.

~-- It proposes expansion of a number of areas of unreg-
ulated trucking, e.g., to permit free entry to serve
new plants, to remove restrictions now placed on
private carriers, to exempt small owner-operators
from ICC regulation, etc.

IvV. Revisions in Merger Provisions

The specific provisions to be included in the bill will
be determined once a Presidential decision is made on
Administration policy in this area.



V.

Other Provisions

A.

Aircraft Exemption. The bill expands the current ex-
emption for trucking service incident to air trans-
portation from 25 to 100 miles.

Private Carriage. The bill would remove unnecessary
restrictions on firms who operate their own trucks in
furtherance of their principal business. Specifically,
it would permit them to carry goods for their affiliates
and allow them to lease their vehlcles and drivers for
short periods of time.

New Plant Service. The bill would exempt carriers from
obtaining ICC approval to serve a new plant in order

to facilitate a new firm's ability to secure truck
service. A new plant is defined as any plant less than
five years old or whlch is shipping and receiving new
products.

Contract Carriers. The bill would remove unnecessary
restrictions on carriers which operate dedicated
service to individual customers by allowing these
carriers to hold both common carrier and contract
authority over the same routes, and by specifying
what factors the ICC may or may not consider in
granting contract certificates.

Commercial Zones. The bill directs a DOT study of

the present system governing metropolitan transportatlon
zones to determine whether leglslatlve change is
required.

Backhaul Authority and Commodity and Routing Revisions
The bill would allow small owner-operator truckers to
carry regulated commodities on their backhaul trips
without seeking specific ICC authority. In addition,

the bill directs the ICC to take all steps necessary

to remove unnecessary commodity and routing restrictions.




TRUCKING REGULATORY REFORIM ACT

PACKGROUNMND OF ICC REGULATION.OF THE TRUCKING INDUSTRY

In 1935, Congress péssed the Motor Carrier Act which extended
reqgulatory authority of the ICC to cover motor carriers as well
as railroads. (In 1940, this Act became. Part II of the
Interstate Commerce Act). This Act gives the ICC authority

to regulate basic economic activities of the trucking industry--
ratces, entry, and financial transactions including merger. In
gen=>ral, the ICC has the power to dictate what markets a carrier
can serve, what commodities he can transport over what routes,
and what price he can charge.

Over the vears, a number of trucking activities have been

granted exemptions from economic regulation from the ICC. For
example, carriers of raw agricultural products are not bound by
ICC recgulation. Trucking services performed incident to railroad,
watercarrier, and air transportation are exempt as are carriers
exclusively engaged in the transportation of newspapers.
Intrastate carriers are exempt from ICC regulation. . As a result,
the ICC presently regulates, from an econcmic standpoint, only
about 50% of the trucking industry.

From the beginning, trucking regulation was heavily patterned
after ICC regulation of the railroad industry, with the ICC
having considerable discretion over the precise application of
their very broad and general statutory mandate. Accordingly,
decisions have been made on a case-by-case basis and the ICC
has historically become a protector of the regulated industry--
minimizing competition holding rates at higher levels than
necessary, and discouraging new service innovations which might
better respond to consumer needs. '

While this finite regulation and control of common carriers

has resulted in numerous inefficiencies, studies of unregulated
truck transportation have shown that this sector tends to be
efficient and economical and to provide good service to its
custcmers—-~often better service than is found in regulated
truckinag. However, the different systems of rules governing
regulated and unregulated trucking currently only serve to
compcund the problem.

For example, while unregulated agricultural carriers enjoy the
freedom to set their own rates and select their own routes,
they are limited to carriage of agricultural products only
and are not authorized to carry processed food products or any
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other type of non-agricultural comnodities on raturn trips.
Often unregulated carriers simply break the law and carry
illegal cowmmodities so that they can spread their costs over the
whole trip, providing more economical service. However, by
restricting entry, the ICC is creating costly inefficiencies

and indirectly encouraging violation of their own rules. As
soma cconomists have pointed out, there would appear to be no
reason why regulated and unregulated carriers should not be
allowad to compete for service, thus providing more efficient,
less ewpensive transportation services for all shippers.

The 2Administration's proposed bill has been designed to gradually
reduce or eliminate excessive ICC regulation. The reforms
included in the proposed Trucking Regulation Reform Act have

been carefully drafted to complement reform provisions of the
Raiiroad Revitalization Act. These provisions provide for
increased pricing flexibility, elimination of antitrust immunities
for most rate agreements, liberalization of carrier entry re-
quirements, and an expansion of existing exemptions applicable

to unregulated trucking. In general, these proposals are .
designed to increase the efficiency of the industry as a whole

in order to provide the customer with the best possible trucking
service at the lowest possible cost.

























































DRAFT PRESIDENTIAL MESSAGE DRAFT

TRUCKING REGULATORY REFORM ACT
TO THE CONGRESS OF THE UNITED STATES:

I am, today, sending to the Congress the Trucking Regulatory
Reform Act as part of the overall program of my Administration
to strengthen our systeﬁ of free enterprise. In recent

weeks, I have observed a growing concern both in the Congress
and the public at large for the need to take a fundamental
look at our regulatory system and insist on some much needed
modernization. This legislation responds to that concern in

one major sector of the transportation industry.

This Act is the second in a series of legislative initiatives
in our effort to achieve fundamental reform of transportation
regulation. The Railroad‘Revitalization Act is already before
the Congress. In the next few weeks, I will submit my
proposals for the modernization of airline regulation.
Together these proposals représent»the most comprehensive

set of reforms'in the long history of economic regulation of

the transportation industry.

Like the Railroad Revitalization Act, the basic thrust of
this bill is to improve the economic use of valuable
transportation resources, to conserve fuel, and to eliminate

antiquated and unnecessary regulation. It is specifically
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designed to enable trucking firms to carry a greater variety
of goodsby way of more direct routes at lower costs to our

nation's consumers.

To achieve these goals, the bill proposes a number of amend-
ments to the Interstate Commerce Act to remove the artificial
barriers which today impose.costly operating restrictions

on the industry. Specifically, it provides trucking firms
greater freedom to adjust prices to meet market conditions.
It will permit greater ease of entry and place greater reliance
on the natqral forces of competition to improve efficiency.

Tt will outlaw anticompetitive rate bureaus practices and
subject merger transaction to courts review under normal
anti-trust proceedinés. In short, it will reduce or eliminate
many of the inefficiencies which have crept into the industry

during 40 years of regulatory control.

Currently, not all trucking firms are subject to economic
regulation. Since 1935 when the Motor Carrier Act was passed,
extending ICC authority to regulate trucks as well as .
railroads, a number of trucking activities have been granted
exemptions from ICC control. For instance, carriers of raw
agricultural products are not bound by economic regulatory
constraints. Trucking firms engaged in intrastate operations
and those involved in transporting their own goods are exempt.

Studies of unregulated trucking indicate that these carriers
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provide efficient and economical transportation services --
often better service than is provided by regulated carriers.
However, even these activities are in part affected by the
intricacies of our current regulatory system. For example,
while agricultural carriers are free to set their own rates
and select their own routes, they are limited to the carriage
of agricultural products only. Thus, after delivering their
goods, they are not allowed to transport processed food or
ﬁon-agriculturalcommodities on their return trips. As a result,
they are often faced with a choice of carrying unauthorized
goods, thereby breaking the law, or returning home empty, thus
wasting fuel and raising the cost of their services. The
proposed bill includes a number of changes which would expand
areas of unregulated truckiné'and reduce the backhaul problem
by calling for a gradual abandonment of restrictive commodity

and route regulations.

The importance of regulatory reform in our effort to improve

the efficiency of our tfansportation system cannot be over-
emphasized. Therefore, I urge the Congress to give this
measure serious consideration at the earliest possible date.
The special interests will undoubtedly oppose these changes -
which must be made if the American public is to receive the
full benefits of a more competitive, more efficient transporta-
tion system. But I am confident that the public benefits

that will flow from the proposed reforms are SO clear and soO
great that the Congress will act quickly to achieve them

without delay.





