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THE WHITE HOUSE

WASHINGTON

April 28, 1975

MEMORANDUM FOR: THE PRESIDENT

FROM : PHILIP BUCHE(mJ. ﬁc

The Department of Justice has recently sent us
an interesting opinion written by our old
friend, Judge Noel P. Fox, copy attached.

In it he upholds your constitutional power to
have pardoned former President Nixon.

This matter had not previously come to my
attention and it appears that it has not
received any national attention.

Attachment

Digitized from Box C19 of The Presidential Handwriting File at the Gerald R. Ford Presidential Library




QOriginal in Presidential
Handwriting

THE WHITE HOUSE

WASIHINGTON

April 28, 1975
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MEMORANDUM FOR: THE PRESIDENT

FROM : PHILIP BUCHE(ﬁJ. 6.

The Department of Justice has recently sent us
an interesting opinion written by our old
friend, Judge Noel P. Fox, copy attached.

In it he upholds your constitutional power to
have pardoned former President Nixon.

This matter had not previously come to my : ?
attention and it appears that it has not :
received any national attention.

Attachment
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CERALD R. FORD, as President
cfZ the United States,
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“The plaintiff, F. Gregory Murphy, is an attornay residing

s -

in Marquette, Michigan. The defendant is Ge;ald R, Ford, Preszident

The plaintiff seeks a declaratory judgment that the

d on

Saotemcer 8,'1974, is void and of no effect. The plaintiff contends,

-among btne: things, that the pardon copld not be wvalidly granted to

cr2—

a person wno had never been indicted or cenvicted and who had th

forea naver bean formally charged with an offense against the.United

States. The plaintiff also allegesrthat the pardoning of Mr. Nlﬁcn

crontes a systam 0of unequal enforcement of the laws and has substan-
increassd the Likelihood of non-compliance with the crimd

The plaintiff has filed a motion to join the special

prosecutor as a party defendant in this case.

The United States Attorney, as amicus curiae, has moved

the Court to dismiss the case.

The court charges that the Pardoning Power is
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samo saction of the Ceonstituticon which maikes the Presidant Commander-

in-Cnief of the armad forcas.
Article Ii, Seaticn 2, of the United States Coastitution

provides, "The Presidont o . . chall have Power to gran® B
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&1d Pardecns for Offcnses agalnst the United Stotes, erceot in coses

Impeacament.” (Emphasis supplicd.)

Fiy

o

In grantinyg a pardon to Mr. Miwxon, President Ford was not
presuming to end the impeachment proceeding then pending in Congress.
That was exclusively a Congressional affair. The impeachment excep-

tion to the Pardoning Power does not apply here.

The main issue is, did President Ford have the constitutional
power to pardon former President Nixon for the latter's offenses

against the United States?

In The Federalist No. 74, written in 1788 in support of

the propcsed Constitution, Alexander Hamilton explained why the

Founding Fathers gave the President a discretionarcy powar to pardon:
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*The principal argument for reposing the power of pardoning . . .
[ir] the Chief Magistrate," Hamilton wrote, "is this: in seasons of
insurrection or rebellion, there are often critical monents, when a

well~tim2d offer of pardon to the insurgents or rebaols may xestore

thz tranguillity of the commonwealth; and which, if suffered  to pass
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unimproved, it may never be possible afterwards to recall.®

Few would today denv that the poariod from the break-in at
the Watergate 'in June 1972, until tne resignation of President Nixon

in August 1974, was a "season of insurrection or webellion® by many

‘metually in -the Government. Since the end of

officials of the Nixon Administration at times durivs this period
-
e
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deliberaotely and flograncly violatad the civil liberties of individual
citizons and engaged in orimina’ violatlions of the cewpalign lows in
oder to preserve and expand their own and Mixon's personal gpowver
.beuo*d constitutional limitaticns. Whaon many illegal activities were

thrcatenaed with exposure, some Nixon Administration officials formed
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ninal conspiracy to cbstruct justice. Evidence now
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available suggests a strong probability that the Nixon Administration

wvas conducting a covert assault on American liberty and an insurrection

and@ rehellion against constitutional gOVchment itself, an insurrection

and r=bellion which might have succeeded but for timely intervention
by a courageous free press, an enlightened Congress, and a diligent

Judiciary dedicated to preserving the rule of law.

3.

2. (a) Egil Krogh, a former member of the White House "Plumbers®
~Unit," was sentenced November 30, 1973 by Judge John Sirica.
At that time he told Judge Sirica: "The sole basis for my de
was to have bean that I acted in the intervrest of national s:wour
However, upon serious and lengthy rcflection, I now feel that th
sincerity of my motivation cannot justify what was done and hat
I cannot in corsc¢enc; assert national security. as a defense.

"I feel that what was dona in the Ell: sberg operation was in
violation of what I perceive to be a fundamental idea in the
character of this country, the paramount importance of the rights
of the individual . . . .

e » . The victims of this crime in California, Dr. Fieldirg and Dr,

Ellsberg, bcth of them, were deprived of rights to which they were
Lntltl\.—d - - P9 - ‘ : :

lding . . . always cherishad his privacy, which because of
t

”

Tho American people, many of them, have bkezen zonfused; many have

beeon disturbed by what took place in 1971; ard it has raised
m
a

rany doubts, many gquestions abuu+ what the country represanks
and what it means. Those doubts and those guestlions probably noever
voutd Rave been raizad hut o g notion in Caldforaia, which







became President, the executive branch was foundering in the wreck-

age of Watergate, and tne country was in the grips of an apparently
uncontrollable inflationary spiral and an energy crisis of unprece-

dented proportions.

Under these circumstances, Pfesident Ford concluded that

the public interest required positive steps to end the divisions

"caused by Watergate and to shift the focus of attention froﬁ the

immediate problem of Mr. Nixon to the hard social and economic prdblemé

" which were of more lasting significance. o R

vBy pardoning Richard Nixon) whoumany believed was the

“leader of a conspiratorial insurrection and rebellion against American

liberty ;nd’constitutional government, President Ford was taking steps,

_..in the words of Alexander Hamilton in The Federalist, to "restore the

#tfanquillitv df thé commonwealth" by a "well-timed offer of vpardon"

ifb‘the putative rebel leader. President Ford's pardon of Richard M.

* ‘Nixon was thus within the letter and the spirit.of the Presidential

- _Pardoning Power granted by the Constitution. It was a prudent public

-t

”iﬂpoiicy,judgmenﬁ.
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"tThéﬁfé¢t that Mr. Nixon had been neither indicted nor

-convicted of an offeﬁse against the United States does not affect

‘fﬂé validi£y of the pérddnf” Ex:parﬁe Garland, 4 wall (71 U.S.) 333

(1867). In that case the Supreme Court considered the nature of the

President's Pardoning Power, and the effect of a Presidential pardon.

“" My, Justice Field, speaking for the court; said that the Pardoning‘

Power. is "unlimited," except in cases of impeachment. " [The Powexr

extends to every offense known to the law, and may be exercised at

- &ny._time after its commission, cither before legal proceedings are

taken, or during their pendency, or after conviction and juvdgment . .




The benign prerogative of meccey veposed in [the President] cannct bhe
fotterad by any logislative vestuvictions.

"Such being the cacse, the inguiry arises as to the effect
and‘operation of a pardon, and on this point all the authori‘ias

concur. A pardon reaches both the punishnient presaribed for the

vs
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cffencsz and the guilt of the offender; and when the pardon is full,
it releases the punishment and blots out of existonce the guilt,
- e . - If granted before conviction, it prevents any of the penal-

ties and disabilities consequent frowm conviction from attaching;

"There is oﬁly this limitation to its operation: it does

' not restore offices forfeited, or property or interests vested in

others in conseguence of the conviction and judgment." Id. at 380-381.

R . ELL ,(Emphas is’ "Supplied - )

""" " = the very essence of a pardon is forgiv--
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ness or remnission of penalty, a pardou implies guilt; it does not

ohliterate the fact of the cormission of the crime and the convicrion

. thereof; it does not wash out the moral stain; as has bkeen tersely

said: it involves forgivenass and not forgetfulness.” Page v.

Watson, 192 So. 205, 208, 140 Fla. 536. (Emphasis supplied.)

- For the above-stated reasons, plaintiff's motion to add

the special prosecuter as a party defendant is denied.

The United States Attorney's amicus curiae motion to dis-

miss this action is hereby granted.

~

Dated: March 28, 1975.

AR NS i b oy q e b ledc
iwae Distraco dJudge






