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September 6, 1974 

The President, 

The White House. 

Dear Hr. President: 

You have requested my opinion concerning papers and 

othe.· historical materials retained by the White House 

Office during the administration of former President 

Richard N. Nixon and now in the possession of the United 

States or its officials. Some such materials were left 
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in the Executive Office Building or in the Hhite House at 

the time of former President Nixon's departure; others had 

previously been deposited with the Administrator of General 

Services. You have inquired concerning the ownership of 

such materials and the obligations of the Government with 

respect to subpoenas and court orders addressed to the 

United States or its officials pertaining to them. 

To conclude that such materials are not the property 

of former President Nixon would be to reverse what has 

apparently been the almost unvaried understanding of all 

• 

Digitized from Box C2 of The Presidential Handwriting File at the Gerald R. Ford Presidential Library



three branches of the Government since the beginning of 

the Republic, and to call into question the practices of 

our Presidents since the earliest times. In Folsom v. 

Marsh, 9'F. Cas. 342 (No. 4901), 2 Story 100, 108-109 

(C.C.D. Nass. 1841), Mr. Justice Story, while sitting in 

circuit, found that President Washington's letters, 
1/ 

including his official correspondence, were his private 

property which he could bequeath, which his estate could 

alienate, and in which the purchaser could acquire a 

copyright. According to testimony of the Archivist of 

the United States in 1955, every President of the United 

!/ The official documents involved in the case were: 
Letters addressed by Washington, as commander­

in-chief, to the President of Congress. 
Official letters to governors of States and 

speakers of legislative bodies. 
Circular letters. 
General orders. 
Communications (official) addressed as President 

to his Cabinet. 
Letter accepting the command of the army, on our 

expected war with France. 2 Story at 104-105. 
The clear holding on the property point (Id. at 108-09) 
is arguably converted to dictum by Justice-story's 
later indication, in connection with another issue, 
that copyright violation with respect to the official 
documents did not have to be established in order to 
maintain the suit. (Id. at 114). 
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States beginning with George Washington regarded all the 

papers and historical materials which accumulated in the 

White House during his administration; whether of a private 
2/ 

or official nature, as his own property.- A classic 

exposition of this Presidential view was set forth by 

President Taft in a lecture presented several years after 

he had left the White House: 

The office of the President is not a record­
ing office. The vast amount of correspondence that 

· goes through it, signed either by the President or 
his secretaries, does not become the property or a 
record of the government unless it goes on to the 
official files of the department to which it may be 
addressed. The President takes with him all the 
correspondence, original and copies, carried on 
during his administration. Taft, The Presidency 
30-31 (1916). 

21 Statement of Dr. Wayne C. Grover, Archivist of the 
United States, during the House Hearings on the Joint 
Resolution of August 12, 1955, 69 Stat. 695, To provide 
for the acceptance and maintenance of Presidential 
libraries, and for other purposes (now codified in 44 
u.s.c. 2101, 2107 and 2108; hereinafter referred to as 
the uPresidential Libraries Act')., Hearing before a 
Special Subco~~ittee of the Committee on Government 
Operations, House of Representatives, 84th Cong., 1st 
Sess., on H.J. Res. 330, H.J. Res. 331, and H.J. Res. 332 
(hereafter referred to as 111955 Hearings"), pp. 28, 45. 
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Past Congressional recognition of the President's title is 

evidenced by the various statutes providing for Government 

purchase of the official and private papers of many of our 

early P~esidents, including Washington, Jefferson, Madison, 

Monroe and Jackson. See 1955 Hearings at 28, 39-42. 

Even if there vlere no recent statutory sanction of 

Presidential o~vnership, a consistent history such as that 

described above might well be determinative. As the Supreme 

Court said in United States v. Midwest Oil Co., 236 U.S. 

459 (1915): 

[G]overment is a practical affair intended for 
practical men. Both officers, law-makers and 
citizens naturally adjust themselves to any long­
continued action of the Executive Department--on 
the presumption that unauthorized acts would not 
have been allowed to be so ~ften repeated as to 
crystallize into a regular practice. That pre­
sumption is not reasoning in a circle but the 
basis of a wise and quieting rule that in 
determining the meaning of a statute or the 
existence of a power, weight shall be given to 
the usage itself--even when the validity of the 
practice is the subject of investigation. Id. at 
472-73. 

• • • 
[W]hile no ••• express authority has been granted 
[by Congress], there is nothing in the nature of 
the power exercised which prevents Congress from 
granting it by implication just as could be done 
by any other owner of property under similar con­
ditions. Id. at 474. 
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Moreover, with respect to the practice at issue here, 

there is recent statutory sanction. The 1955 Presidential 

Libraries Act, which serves as the permanent basis of the 

Presidential Library system, constitutes clear legislative 

acknowledgement that a President has title to all the docu-

ments and historical materials--whether personal or official--

which accumulate in the White House Office during his incum-

bency. The Federal Records Act of 1950, 64 Stat. 587, which 

was the predecessor of the Presidential Libraries Act, 

authorized the Administrator of General Services to accept 

for deposit "the personal papers and other personal historical 

documentary materials of the present President of the United 

States." Section 507(e), 64 Stat. 588. The word 11personal" 

might have been read as intended to distinguish between the 
3/ 

private and official papers of the President. The corres-

ponding provision of the current law, however, 44 u.s.c. 2107(1), 

avoids the ambiguity. It envisions the President's deposit of 

all Presidential materials, not only personal ones. During 

11 Compare Section 507(e) with Section 507(a), dealing with the 
records of an agency. A memorandum prepared in the Office of 
the Assistant Solicitor General (now Office of Legal Counsel) on 
July 24, 1951 indicated that such a distinction between private 
·and official Presidential papers would be inconsistent with 
historic precedents, and difficult if not impossible to main­
tain. It accordingly regarded the Records Act's use of the 
term "personal" as intended merely to exclude the permanent 
files of the Chief Executive Clerk discussed at page 12 below. 
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the House debate on the Presidential Libraries Act, Congress-

man MOss, who was in charge of the bill, expressly stated: 

Four. Finally, it should be remembered that 
Presidential papers belong to the President, and 
that they have increased tremendously in volume 
in the past 25 or 30 years. It is no longer 
possible for a President to take his papers home 
with him and care for them properly. It is no 
accident that the last three Presidents--Hoover, 
F. D. Roosevelt, and Harry Truman--have had to 
make special provisions through the means of the 
presidential library to take care of their papers. 
101 Cong. Rec. 9935 (1955). 

The legislative history of the Act reflects no disagreement 

with this position on the part of any member of the Congress. 

The hearings before a Special Subcommittee of the House 

Committee on Government Operations indicat~ congressional 

awareness of the Act's assumption that all Presidential 

papers are the private property of the President. 1955 

Hearings at 12, 20, 28, 32, 52, 54, 58. 

A recent discussion concerning ownership of Presi-

dential materials appears in the report prepared by the · 

staff of the Joint Committee on Internal Revenue Taxation 

involving the examination of President Nixon's tax returns. 

H. Rept. 93-966, 93d Cong., 2d Sess. (1974). The report 

points to the practice of Presidents since Washington of 

treating their papers, both private and official, as their 
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personal property; and to the congressional ratification 

of the practice in the 1955 library legislation. It 

concludes that .,the historical precedents taken together 

with the provisions set forth in the Presidential Libraries 
~ 

Act, suggest that the papers of President Nixon are con-

sidered his personal property rather than public property." 

Id. at 28-29. 

An apparent obstacle to Presidential ownership of all 

White House materials is Article II, section 1, clause 7 

of the Constitution, which provides: 

"The President shall, at stated times, receive 
for his services a compensation, which shall neither 
be increased nor diminished during the period for 
which he shall have been elected, and he shall not 
receive within that period any other emolument from 
the United States, or any of them." 

But objection based upon this provision is circular in 

its reasoning, except insofar as it applies to the blank 

typing paper and materials upon which the Presidential 

records are inscribed. For the records themselves are 

given to the President as an "emolument" only if one 

assumes that they are not .the property of the President 

from the very moment of their creation. As for the blank 

typing paper and materials, which are of course of negligible 
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value, they can be regarded as consumables, like electricity 

or telephone service, provided for the conduct of Presidential 

business. In any event, the Constitutional provision can 

simply not be interpreted in such a fashion as to preclude 

the conferral of anything of value, beyond his salary,upon 

the President. An eminent authority on the subject states 

the following: 

As a matter of fact the President enjoys many 
more "emoluments 11 from the United States than the 
"compensation, which he receives "at stated times" 
--at least, what most people would reckon to be 
emoluments. Corwin, The President 348 n. 53. 

He gives as examples of such additional emoluments provided 

by the Congress the use of personal secretaries and the 

right to reside in the White House. Id. at 348-49. 

Another obstacle to Presiderttial ownership of the 

materials in question is their character as public docu-

ments, often secret and sometimes necessary for the 

continued operation of government. However, without 

speaking to the desirability of the established property 

rule (and there is pending in the Congress legislation 

which would apparently alter it--s. 2951, 93d Cong., 2d 

Sess., a bill "[t]o provide for public ownership of 

certain documents of elected puolic officials11
), it must 
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be conceded that accorrnnodation of such concerns can be 

achieved whether or not ownership of the materials in 

question rests with the former President. Historically, 

there h&s been consistent acknowledgement that Presidential 

materials are peculiarly affected by a public interest 

which may justify subjecting the absolute ownership rights 

of the ex-President to certain limitations directly related 

to the character of the documents as records of government 

activity. Thus, in Folsom v. Marsh, supra, Mr. Justice 

Story stated the following: 

In respect to official letters, addressed to 
the government, or any of its departments, by public 
officers, so far as the right of the government ex­
tends, from principles of public policy, to "t-dthhold 
them from publication, or to give them publicity, 
there may be a just ground of distinction. It may be 
doubtful, whether any public officer is at liberty to 
publish them, at least, in the same age, when secrecy 
~y be required by the public exigencies, without the 
sanction of the government. On the other hand, from 
the nature of the public service, or the character 
of the documents, embracing historical, military, or 
diplomatic information, it may be the right, and 
even the duty, of the government, to give them 
publicity, even against the will of the writers. 
2 Story at 113. 

That portion of the Criminal Code dealing with the trans-

mission or loss of national security information, 18 u.s.c. 

§ 793, obviously applies to Presidential papers even when 

- 9 -

• 



they are within the possession of the former President. 

Upon the death of Franklin D. Roosevelt during the closing 

months of World War II, with full acceptance of the 

traditiopal view that all White House papers belonged to 

the President and devolved to his estate, some of the 

papers dealing with prosecution of the War (the so-called 

11Map Room Papers") were retained by President Truman under 

a theory of "protective custody" until December 1946. 

Matter of Roosevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825 

(Sur. Ct. 1947);-Eighth Annual Report of the Archivist of 

the United States as to the Franklin D. Roosevelt Library 

(1947) p. 1. Thus, regardless of whether th~s is the best 

way to approach the problem, precedent demonstrates that the 

governmental interests arising because of the peculiar nature 

of these materials (notably, any need to protect national 

security information and any need for continued use of 

certain documents in the process of government) can be 

protected in-full conformity with the theory of ownership 

on the part of the ex-President. 

~/ Section 11 of Executive Order 11652 makes explicit 
provision for declassification of Presidential material 
that has been deposited in the Archives. 
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Because the principle of Presidential ownership of 

White House materials has been acknowledged by all three 

branches of the Government from the earliest times; because 

that principle does not violate any provision of the 

Constitution or contravene any existing statute; and because 

that principle is not inconsistent with adequate protection 

of the interests of the United States; I conclude that the 

papers and materials in question were the property of 

Richard M. Nixon when his term of office ended. Any 

inference that the former President abandoned his ownership 

of the materials he left in the White House and the 

Executive Office Building is eliminated by a memorandum to 

the White House staff from Jerry H. Jones, Special Assistant 

to President Nixon, dated the day of his resignation, 

asserting that "the files of the White House Office belong 

to the President in whose Administration they were 

accumulated," and setting forth instructions with respect 

to the treatment of such materials until they can be 

collected and disposed of according to the ex-President 1 s 

wishes. We are advised that the materials previously 

deposited wit~ the Administrator of General Services were 

likewise transmitted and received with the understanding 
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of continuing Presidential m·mership. 

I must, however, exclude one category of documents from 

the scope of this opinion concerning ownership and advise 

you that,their stat-us cannot be definitively determined on 

the basis of presently available information. Although the 

fact is not recorded in the published materials we have 

examined, our inquiry indicates that at least in recent 

memory certain "permanent files" have been retained by the 

Chief Executive Clerk of the Hhite House from administration 

to administration. These include White House budget and 

personnel material, and records or copies of some Presidential 

actions useful to the Clerk's office for such purposes as 

keeping track of the terms of Presidential appointments and 

providing models or precedents for future Presidential 

action. Retention of these materials by the Chief Executive 

Clerk is of course not necessarily inconsistent with initial 

Presidential ovmership. In light of the othen1ise uniform 

practice with respect to much more important official 

documents, relinquislli~ent of these materials may reasonably 

be regarded as a voluntary act of courtesy on the part of 

the outgoing Chief Executive. I cannot, however, make an 

adequately informed judgment concerning these files without 
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more extensive factual and historical inquiry, which your 

need for this opinion does not permit. Of course, even if 

such inquiry should show that these particular documents have 

been regarded as Government property, that conclusion would 

not support a generalization of Government ownership with 

respect to the much more extensive other material covered by 

this opinion, as to which the Presidential practice and con­

gressional acquiesence are clear. 

As to the obligations' of the Government with respect to 

subpoenas and court orders directed to the United States or 

its officials pertaining to the subject materials: Even 

though the Government is merely the custodian and not the 

owner, it can properly be subjected to court directives 

relating to the materials. The Federal Rules of Criminal 

Procedure authorize the courts, upon motion of a defendant, 

to order the Government to permit access to papers and other 

objects "which are within the possession, custody or control 

of the government •••• 11 Fed. R. Crim. P. 16(b). A 

similar provision is applicable with regard to discovery in 

civil cases involving material within the "possession, 

custody or control" of a party (including the Government). 
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Fed. R. Civ. P. 34(a). In addition, in both criminal and 

civil cases, a subpoena may be issued directing a person to 

produce documents or objects which are within his possession, 

but which belong to another person. Fed. R. Crim. P. 17(c); 

Fed. R. Civ. P. 45(b). See,~.£., Couch v. United States, 

409 U.S. 322 (1973); Schwi~~er v. United States, 232 F.2d 

855, 860 (8th Cir., 1956), cert. denied, 352 U.S. 833; 

United States v. Re, 313 F. Supp. 442, 449 (S.D.N.Y. 1970). 

I advise you, therefore, that items included within the 

subject materials properly subpoenaed from the Government 

or its officials must be produced; and that none of the 

materials can be moved or otherwise disposed of contrary 

to the provisions of any duly issued court order against 

the Government or its officials pertaining to them. Of 

course both the former President and the Government can 

seek modification of such subpoenas and orders, and can 

challenge their validity on Constitutional or other grounds. 

Respectfully, 

At!:!: ~er~ r 
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