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THE WHITE HOUSE DECISION

WASHINGTON

July 9, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: JAMES CANNON

SUBJECT: Report and Recommendations of Secretaries
Usery and Coleman for Improving Procedures

Under Section 13(c) of the Urban Mass
Transportation Act of 1964, as Amended

BACKGROUND:

As you know section 13(c) of the 1964 UMTA Act (Amended) requires
that before any Federal assistance for Mass Transit is granted,
the Secretary of Labor must certify that "fair and equitable”
arrangements have been made for transit employees "adversely
affected" by the grant.

Although the intent of this provision of the law was sound, many
believe the procedures have been manipulated so that, even where
there is no "adverse" effect on workers, the process is used to
win higher wages and increased fringe benefits: if transit
operators do not agree to these terms, the unions will not approve
the certification, DOL will not certify under 13(c), and UMTA
funds will not flow. Transit operators, city and county officials,
and UMTA heads have consistently expressed dissatisfaction with
Section 13(c), and complaints from localities, documented as far
back as 1967, have become more vehement in recent months.

On June 2, 1976, you reviewed a May 28, 1976, memorandum
(attached at Tab B) describing the history of the 13(c) problem
and directed Bill Coleman and Bill Usery to try to reach
agreement on specific proposals for improving the 13(c) process.
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THE WHITE HOUSE DECISION

WASHINGTON

July 9, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: JAMES CANNON

SUBJECT: Report and Recommendations of Secretaries
Usery and Coleman for Improving Procedures

Under Section 13(c) of the Urban Mass
Transportation Act of 1964, as Amended

BACKGROUND:

As you know section 13(c) of the 1964 UMTA Act (Amended) regquires
that before any Federal assistance for Mass Transit is granted,
the Secretary of Labor must certify that "fair and equitable™
arrangements have been made for transit employees "adversely
affected" by the grant.

Although the intent of this provision of the law was sound, many
believe the procedures have been manipulated so that, even where
there is no "adverse" effect on workers, the process is used to
win higher wages and increased fringe benefits: if transit
operators do not agree to these terms, the unions will not approve
the certification, DOL will not certify under 13(c), and UMTA

funds will not flow. Transit operators, city and county officials,
and UMTA heads have consistently expressed dissatisfaction with
Section 13(c), and complaints from localities, documented as far
back as 1967, have become more vehement in recent months.

On June 2, 1976, you reviewed a May 28, 1976, memorandum
(attached at Tab B) describing the history of the 13(c¢) problem
and directed Bill Coleman and Bill Usery to try to reach
agreement on specific proposals for improving the 13(c) process.



SUMMARY OF RECENT DEVELOPMENTS:

After extensive discussions and lengthy exchanges of written
as well as oral views, DOL and DOT reached agreement on two
of the five proposals you made: (1) granting a single certi-
fication for a single Federal grant, and (2) publication of
regulations or guidelines. There was disagreement on three
proposals: (1) Establishing that certain catagories of
grants have no adverse impact, and giving a "negative
declaration”" that, since no such impact is likely to occur,
the 13(c) certification process is unnecessary; (2) setting
time limits for the DOL decision process; and (3) granting a
single multi-year certification for projects which result
from a single, UMTA grant decision. Their joint paper is
attached at Tab A.

Secretaries Usery and Coleman have requested a meeting with

you to discuss this question. We have shared with some of your
senior advisers the respective positions of the two Departments;
their views are noted below.

I recommend that you approve a meeting with the two Secretaries
at your earliest convenience.

APPROVE MEETING DISAPPROVE MEETING

ISSUES:

1. NEGATIVE DECLARATION WITH CHANGED BURDEN OF PROOF.

Pursuant to your decision on June 3d, you proposed that DOT
and DOL could establish categories of capital and operating
assistance grants that historically have had minimal, if any,
adverse impact on transit employees. Such categories would
include bus and rail car purchases which result in no
reduction in fleet size. In such cases, there could be a
simple departmental declaration that no adverse impact is
likely to occur, and that no specific 13(c) arrangement need
be negotiated.
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This would shift the present burden of proof from local
transit operators (to prove that the Federal dollars
will not harm employees) to the unions (to prove that
there is an adverse impact.)

A review procedure could also be provided whereby an
employee or union could also ask for special protective
arrangements in connection with any grant based upon a
showing of a substantial prospect of "adverse impact."

OPTIONS:

(a)

(b)

(c)

Department of Labor Position.

The Department of Labor questions the legality of

this '"negative declaration,"” and objects to it from

a national policy standpoint as well. They arque that
the recommended national model agreement for 13({c)
certification, negotiated a year ago, would be
abrogated by such a procedure. Further, shifting the
present burden of proof from the operators (to prove
there is no adverse impact) to unions and employees
(to prove there is such adverse impact) would be unfair,
and might increase the delays already present in DOL
13(c) certifications.

Department of Transportation Position.

While DOT urges that 13(c) requires certification only
where employees are actually "adversely affected,™

Bill Coleman offers a compromise: limit the certification
procedures to standard operating or revenue sharing type
grants. DOT could require that any such operating
assistance funding include a warranty by the transit
district that no "adverse impact" will result, together
with a promise to redress any such grievance if it shows
up later.

Compromise Position.

The DOL-DOT dispute may be a matter of semantics. Rather
than calling this procedure a "negative declaration," a
category could be established called "standardized
approvals." In recurring grants, the Secretary of Labor
on his own initiative, could require that certain Labor
protections be guaranteed in the granting contract,



On this issue, your advisors recommend

(a)
(b)

(c)

On this issue, your advisors recommend

(a)
(b)

without the need for the collective bargaining
process. DOL did just this on a recent demonstration
project grant for the lower east side of Manhattan,
approval dated June 4.

DOL position .

DOT position .

Compromise position .

SET TIME LIMITS

You urged the two Departments to cut the red tape in the
13(c) process by setting time limits for the negotiation
of agreements.

OPTIONS

(a)

(b)

Department of Labor Position

The Department of Labor argues that the 13(c)
process has usually worked well without time limits
but agrees that a limited category of reasonable
time frames should be established.

Department of Transportation Position

DOT disagrees that the 13(c) process has worked
basically well without time limits. DOT urges
that time limits be set on a case by case basis in
all cases where DOT indicates that there is a
significant possibility of funding.

DOL position .

DOT position




3. MULTI-YEAR CERTIFICATIONS

You asked the two Departments to consider granting multi-
year certifications for projects which result from a
single UMTA grant decision. .

OPTIONS:

(a) Department of Labor Position

DOL agrees that multi-year certifications would be
useful so long as the parties agree to their use.
They would limit such certifications to particular
projects involving multi-year funding unless,
through collective bargaining, the parties agree
to broader protections.

(b) Department of Transportation Position

DOT urges that the proposed procedure is merely a
piggy~back or recertification procedure based on
existing agreements already collectively bargained
between the parties. It should apply to three
categories of repetitive grants:

(1) Grants for normal equipment replacement;
(2) Grants for maintenance carried out over a
period of years, such as repairs on rights-

of-way;

(3) Grants for specified multi-year programs on
identifiable projects.

DOT urges that labor protections, once certified by
DOL, should continue to apply to subsequent capital
grants that have basically the same impact.

On this issue, your advisors recommend

(a) DOL position .

(b) DOT position . .




4. SINGLE CERTIFICATIONS FOR SINGLE GRANT

DOL and DOT agree that this should be done, so long as
there is no change in the scope of the project.

On this issue your advisors recommend .

AGREE DISAGREE

5. PROMULGATE AND PUBLISH REGULATIONS

The two Departments basically agree that guidelines for the
13 (c) process, not formal regulations, should be published.
Although clear rules are needed formal regulations would be
complex and might serve only to institutionalize the defects
in the 13(c) process which are already thorns in the sides
of local officials.

(a) Department of Labor Position

DOL recommends the deferral of formal rule making until
the two Departments can consult with those affected by
13(c).

(b) Department of Transportation Position

DOT urges that simple guidelines, rather than lengthy
regulations, be published, and that this be done quickly.
DOT questions the need for further delays or consultations,
since all affected parties have been making their views
known for over 8 years. (Simple guidelines could be
published in 60 days.)

On this issue your advisors recommend

AGREE DISAGREE

o ,'B“";x,.
AU R e
o 0 Y



THE WHITE HOUSE
WASHINGTON

July 16, 1976

TO: DICK CHENEY
FROM: JIM CANngizLAA
J

Usery's need for meeting
on 13(c) is more political
than substantive.

I recommend such a meeting.



THE WHITE HOUSE INFORMATION

WASHINGTON

July 16, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: JIM CANNOi\%

SUBJECT: Joint Meeting with Secretaries Usery and
: Coleman on UMTA Section 13(c) Question

Here is a decision memorandum for your review in connection
with the five issues which you directed Secretaries Usery
and Coleman to review.

Secretary Usery, with whom I talked today, feels strongly
that he should meet with you before you make your final
decisions.

Bob Hartmann, Bill Seidman and I recommend such a meeting.

Attachment



THE WHITE HOUSE DECISION

WASHINGTON

July 16, 1976

MEMORANDUM FOR THE PRESIDENT

»

 FROM: JIM CANNON/Jyan

SUBJECT: Report a Recommendations of Secretaries
Usery and Coleman for Improving Procedures
Under Section 13{(c) of the Urban Mass
Transportation Act of 1964, as Amended

SUMMARY OF ISSUE

The fundamental issue is whether to continue existing
Federal procedures that impose higher labor costs on
transit operators and on city and county governments;
or whether to simplify these procedures and thereby
alienate certain employees of transit operators and
the unions which represent them.

i

v
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BACKGROUND /=

Section 13(c) of the 1964 UMTA Act (Amended) requiresxﬁ

that before any Federal assistance for Mass Transit is .

granted, the Secretary of Labor must certify that "fair
and equitable" arrangements have been made for transit
employees "adversely affected" by the grant.

Although the intent of this provision of the law was
sound, many believe the procedures have been manipulated

so that, even where there is no "adverse" effect on workers,

the process is used to win higher wages and increased
fringe benefits; 1if transit operators do not agree to

these terms, the unions will not approve the certification,

DOL will not certify under 13(c), and UMTA funds will not
flow. Transit operators, city and county officials and
UMTA heads have consistently expressed dissatisfaction
with Section 13(c), and complaints from localities,
documented as far back as 1967, have become more vehement
in recent months.

The National Conference of Governors, the National
Association of Counties and the National League of Cities
have all gone on record in recent weeks urging changes in
the 13(c) process similar to those put forward by the
‘Department of Transportation.



On June 2, 1976, you reviewed a May 28, 1976 memorandum
(attached at Tab B) describing the history of the 13(c)
problem and directed Bill Coleman and Bill Usery to try to
reach agreement on specific proposals for improving the
13(c) process.

SUMMARY OF RECENT DEVELOPMENTS

After extensive discussions and lengthy exchange of written
as well as oral views, Mike Moskow, for Department of Labor,
and Robert Patricelli, Administrator of UMTA, reached
agreement on one of the five proposals you made, partial
agreement on another, and no agreement on the remaining
three proposals. (The joint papex is attached at Tab Aa).

Secretary Usery and Secretary Coleman have not met to
discuss or attempt to resolve these issues. Secretary Usery
told me today that he believes no useful purpose would be
served in an Usery-Coleman meeting at this time. Usery
believes he should talk with you personally about some of
the implications to Labor of these issues.

The issue on which Department of Labor and Department of
Transportation agree is the granting of a single certificate
for a single Federal grant.

The issue on which there is partial agreement is publication
of regulations or guidelines.

The issues on which there is major disagreement are these:

ISSUES TO BE RESOLVED

1. NEGATIVE DECLARATION WITH CHANGED BURDEN OF PROOF,

Pursuant to your decision on June 3, you proposed that
DOT and DOL could establish categories of capital and °
operating assistance grants that historically have had
minimal, if any, adverse impact on transit employees.

Such categories would include bus and rail car purchases

which result in no reduction in fleet size. 1In such
cases, there could be a simple departmental declaration
that no adverse impact is likely to occur, and that no
specific 13(c) arrangement need be negotiated.

This would shift the present burden of proof from local
transit operators (to prove that the Federal dollars
will not harm employees) to the unions (to prove that
there 1s an adverse impact.)



A review procedure could also be provided whereby

an employee or union could also ask for special
protective arrangements in connection with any grant
based upon a showing of a substantial prospect of
"adverse impact."

. OPTIONS:

(a) Department of Labor Position

The Department of Labor questions the legality of
this "negative declaration," and objects to it from
a national policy standpoint as well. They argue
that the recommended national model agreement for
13(¢c) certification, negotiated a year ago under

the auspices of Secretary Dunlop, would be abrogated
by such a procedure. Further, shifting the present
burden of proof from the operators (to prove there
is no adverse impact) to unions and employees (to
prove there is such adverse impact) would be unfair,
and might increase the delays already present in
DOL 13(c) certifications.

(b) Department of Transportation Position

While DOT urges that 13(c) requires certification

only where employees are actually "adversely affected,”
Bill Coleman offers a compromise: 1limit the certi-
fication procedures to standard operating or revenue
sharing type grants. DOT could require that any such
operating assistance funding include a warranty by

the transit district that no "adverse impact" will
result, together with a promise to redress any such
grievance if it shows up later.

(c) Compromise Position

Rather than calling this procedure a "negative
declaration," a category could be established called
"standardized approvals." 1In recurring grants, the
Secretary of Labor on his own initiative, could
require that certain Labor protections be guaranteed
in the granting contract, without the need for the
collective bargaining process. DOL did just this

on a recent demonstration project grant for the lower
east side of Manahattan, approved June 4.



DOL Position: Supported by none.

DOT Position: Supported by none.

Compromise Position: Supported by

Buchen (Schmults), Friedersdorf,
Hartmann, OMB, Marsh, Seidman, and
Cannon.

Greenspan favors (legislative) repeal of 13(c), at
least for grants involving operating expense and
capital grants for the purchase or repair of equipment.
If that is not feasible, he supports the initial DOT
position: negative declarations for all UMTA grants.

SET TIME LIMITS

You urged the two Departments to cut the red tape in
the 13(c) process by setting time limits for the
negotiation of agreements.

OPTIONS:

(a)

(b)

Department of Labor Position

The Department of Labor argues that the 13(c)
process has usually worked well without time
limits but agrees that a limited category of
reasonable time frames should be established.

Department of Transportation Position

DOT disagrees that the 13(c) process has worked
basically well without time limits. DOT urges
that time limits be set on a case-by-case basis
in all cases where DOT indicates that there is
a significant possibility of funding.

DOL Position: Supported by Greenspan

and Marsh.

DOT Position: Supported by Buchen (Schmults),

Friedersdorf, Hartmann, Seidman and Cannon.



MULTI-YEAR CERTIFICATIONS

You asked the two Departments to consider granting
multi-year certifications for projects which result
from a single UMTA grant decision.

OPTIONS:

- (a) Department of Labor Position

DOL agrees that multi-year certifications would
be useful so long as the parties agree to their
use. They would limit such certifications to
particular projects involving multi-year funding
unless, through collective bargaining, the parties
agree to broader protections.

(b) Department of Transportation Position

DOT urges that the proposed procedure is merely a
piggy-back or recertification procedure based on
existing agreements already collectively bargained
between the parties. It should apply to three
categories of repetitive grants:

(1) Grants for normal equipment replacement;
(2) Grants for maintenance carried out over a
period of years, such as repairs on rights-

of-way;

(3) Grants for specified multi-year programs on
identifiable projects.

DOT urges that labor protections, once certified

by DOL, should continue to apply to subsequent
capital grants that have basically the same impact.

DOL Position: Supported by none.

DOT Position: Supported by Buchen (Schmults),

Friedersdorf, Greenspan, Hartmann, OMB,
Marsh, Seidman and Cannon.



4. PROMULGATE AND PUBLISH REGULATIONS

The two Departments basically agree that guidelines

for the 13(c) process, not formal regulations, should
be published. Although clear rules are needed, formal
regulations would be complex and might serve only to
institutionalize the defects in the 13(c) process which
are already thorns in the sides of local officials.

(a) Department of Labor Position

DOL recommends the deferral of formal rule-making
until the two Departments can consult with those
affected by 13(c).

(b) Department of Transportation Position

DOT urges that simple guidelines, rather than
lengthy regulations, be published, and that this

be done quickly. DOT questions the need for
further delays or consultations, since all affected
parties have been making their views known for

over 8 years. (Simple guidelines could be
published in 60 days.)

DOL Position: Supported by none.

DOT Position: Supported unanimously by
all your advisors. They recommend that
the two Departments should consult
together to achieve this.

REQUEST FOR MEETING

Secretaries Usery and Coleman have requested a meeting with
you to discuss this question.

Approve Meeting: Supported by Hartmann,

Disapprove Meeting.

Buchen (Schmults), Friedersdorf, Greenspan, OMB and
Marsh express no opinion on holding a meeting.

Seidman, and Cannon. G






AN

U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY

WASHINGTON

JUN 2 5 1978

MEMORANDUM FOR: THE HONORABLE JAMES CANNON
Assistant to the President
for Domestic Affairs

FROM: W.J. USERY, JR.
Secretary of Labor

WILLIAM T. COLEMAN, JR
Secretary of Transportation

This is in response to your meforandum of June 3 transmitting
the President's direction that we address five specific
proposals velating to the administration of Section 13(c¢c) of
the Urban Mass Transportation Act of 1964. The positions of
the two Departments on each of these five proposals are set
forth in " the attachment. We have also attached some tabular
background material. ' ' '

In view of the potentially controversial nature of some of
these recommendations, we request an opportunity to meet
jointly with the President to discuss these issues prior to
his making any decisions. -‘s

Attachment



6/25/76

MEMORANDUM ON SECTION 13(c)

1. NEGATIVE DECLARATION WITH CHANGED BURDEN OF PROOF

Proposal from June 3 Memorandum:

"BEstablish categories of capital grants that historically have
had minimal, if any, adverse impact on transit employees. Such
categories might include bus and rail car purchases which re-
sult in no reduction in fleet size. In such cases, there could
be a simple departmental declaration that no adverse impact is
likely to occur, and that no specific 13(c) arrangement need be
negotiated. . :

This procedure would shift the present burden of proof of adverse
impact from local transit operators to.the unions or the employees.

Provide a review procedure whereby an employee or union could ask
for special protective arrangements in connection with any grant
based upon a showing of a substantial prospect of ‘'adverse impact.'"

Department of Labor Position:

The -Depaxrtment.of -Laborsgquestions the legality of establishing
“categoxies. of UMTA assistance where prior certification under 13(c)
would no longer be requlred The statute states that each
n__.contract for the granting of any such assistance shall specify
the terms and conditions of the protective arrangements." The
Solicitor of Labor has advised that implementation of a negative
declaration procedure would.bge inconsistent with the statute and
legislative history. His opinion letter is attached at Tab A.

iR

.....

gthe proposedwnegatlvewdeclaratlon procedure. Establlshlng cate="
gories of projects where individual certifications would not be
required would abrogate=the-national -model.agreement which was
negotiated only this past July to be effective through September,
1977. This agreement, negotiated among representatives of the
American Public Transit Association and of the national transporta-
tion unions, set forth a recommended model:set of protective con-.
ditions~for application—in -individual 13(¢) agreements relating

to operating assistance. A separate memorandum from Lewis M. Gillax
(Tab B), who mediated this agreement, sets forth the understanding
of the parties that, while use of this agreement was to ‘be:
encouraged, existing Labor Department case-handling procedures




including individual project notice and sign-off were to continue.
Existing case-handling procedures were to stay in effect for
capital, operating or demonstration projects not covered by the
agreement. This agreement has served as the basis for approxi-
mately 85 percent of Labor Department certifications for covered
operating assistance projects during 1976. Any-—unitaterad-change
in procedures by the Labor..Department-would.contravene.the~agree-
ment of the partles5

Secondly, the proposed negative declaration procedure would shift®
to individual employees or - their unions«the-burden of establishing
adverse impact resulting from Federal assistance. This would be a
radical change from current procedure, since the common practice
under existing agreements-is to place the burden of proof upon the
employer. It would be very difficult, if not impossible, for
employees to meet.this burden, since proof of causality requires
familiarity with information peculiarly within the knowledge of
the applicant. This shifted burden would detract substantially
from the current level of employee’ protections, and would in our
view be inconsistent with the purposes of the statute.

Given a major administrative change of this type, we would antici-
pate that unions and~individual-employees would frequently-file-.
claims. of adverse impact. This would trigger a formal review pro-
cedure, p0551b1y including public hearings requiring DOL inquiry
into the specifics of individual employee's cases. This process
~could-substantially “deltay~the~DOL-certifications and require a
major increase in DOL staff to handle the workload. It would also
create a burdensome two-step process for the parties: an administra-
tive hearing on adverse impact, then possible grievance proceedings
to determine remedies. Further, as the DOL made determinations re-
garding adverse impact, a body of case law would develop which
could affect labor and management s own decisions under grievance
procedures in existing collective bargaining arrangements. The
end result would be to create “yetranother~area~where~a~Fédéral
agency=would be& issuing—decisions~with~a-potentially=substantial
“impact-on.public.and private sectox activity.

Deéartment of Transportation Position:

The Department of Transportation considers this a viable, desirable
procedure, and believes that it is allowable within the law.

As a matter of law, Section 13(c) does not require protective :
arrangements in each and every contract for a551stance, but rather
only_in. sxtuatlons where employees would be adversely "affected by
such assistance." There are classes of projects which ‘do. not




adversely affect employees, and the Secretary of Labor has
ample administrative authority to so hold. This was, in fact,
the way the provision was administered in 1965. Opinion of
counsel is attached at Tab C.

While we support the application of the negative declaration
approach to a range of projects as the June 3 memorandum suggests
(and we have been assured that the omission of operating assis-
tance from that proposal in your memorandum was an oversight),
we.could accept limitingits use to a_ single category of operating
assistance pro;ects. These would be grants where funds are pro-
vided in the nature of general purpose operating. assistance or_
revenue sharlng, and.where the term '"projectl.has.no. part;cular
identity but is 1dent1f1ed as a certain proportion of the total
sum of money needed to operate an entire system. In such cases,
adverse impacts seem inconceivable and the Secretary of Transporta-
tion should be able to make grants without a 13(c) certification.
Further, the Secretary of Transportation should require_ that there
be included in UMTA operating assistance funding contracts a =~
warranty by the grantee of no adverse impact, together with a
commitment by such grantee to provide redress under Sectlon 13(c)
upon any subsequent show1ng of actual adverse 1mpact.

As to the burden of proof problem, while it is difficult for
either party to show that an alleged harm does or does not relate
to the presence of Federal funds which are comingled in the
operator's budget, it certainly seems more equitable for the party
who is charging he has been harmed to have to make that showing.

A shift in the burden of proof to labor should not increase the
filing of claims, but should rather cut down on any filing of
frivolous charges. Once.a claim is filed, the Labor Department
will have to make a finding no matter whlch party has the burden
of proof, so “there “is"Ho™ ba51§;for”argu1ng that" thls prooosal w1l;

T e —— R o L —

cause admlnlstratlve proBlems." -~
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Theupresence*of*a*negotmatedmnatlonalmnodelwagreement -does*not ™ .
altery the desirability=of~moving=to—-a-negativerdeclarationwapproach.
-~That.agreement~expires—in=1977~and.was, at best, only a.guideline;
the American Public Transit Association (APTA) was not negotiating
as the bargaining representative of transit authorities and never
pretended to be binding them. Moreover, the national model agree-
ment is itself causing substantial problems and perpetuates an
unnecessary collective bargaining procedure in a situation where
that is unnecessary. APTA has now proposed a very different 13(c)-
procedure affecting operating assistance, so the Department of
Labor would not be abrogatlng the agreement on its own motion.
There is an increasing number of requests for changes in 13(c)
administration frem every level of government; see, for example,
communications from the Governor of: Massachusetts and the National
Association of Counties (NACO) at Tab D.

*



2. SET TIME LIMITS

Proposal from June 3 Memorandum:

"DOL could set time limits for the negotiation of agreements,
after which the Secretary of Labor could make his own determin-
ation of what arrangements constituted 'fair and equitable' pro-
tection. DOL could provide conditional certifications so that
UMTA funds could flow before critical deadlines were reached

(end of the fiscal year, or exhaustion of local operating funds).

Depeﬁtment of Labor Position:

The Department of Labor recognizes the advantages of establishing
reasonable time frames for negotiations regardlng protective
arrangements™~in ¢ertain project situations. The Department ob- =
jects..~.however,..to..standardized-time- limits that-would apply -
automatically._ to all vrojects within a given..category. The
circumstances of individual grants and the protective arrangements
that may be required vary considerably, even within a particular
category of grant. The length of time required for both parties
acting in good faith to negotiate an agreement on protective terms
varies accordingly. Unless-used selectively, time limits could..
thus-cut-short-the. bangalnlngwprocess before agreement has~been
reached, even~in cases.where lack of certification is not delay1ng——
grant approval In addition, in many cases such time limits will
provide an’ “incentive for one or both parties not to bargain in
good faith, given the prospect that a particular level of protec-
tions would be imposed by the Department of Labor at a certain
point. Rigid time limits would therefore operate, in our view,

to undercut the philosophy of the statute to encourage local col-
lective bargaining. This philosophy is quite clearly stated in the
legislative history. The House Committee Report on the Urban Mass
Transportation Act of 1964 explicitly stated that "specific con-
ditions for worker protection will normally be the product of
local bargaining and negotiation."

Thereware-cases=wvhere=time=limitsare advisablé7and the=Department
of.Labor.will apply.them~on-a=flexible~basis. We will ask the
Department of Transportation to identify those high-priority pro-
jects where timely resolution of 13(c) issues is crucial to the
administration of the mass transportation assistance program.

These projects will be given expedited processing by the Department
of Labor, including the setting of time limits on negotiations
where we consider appropriate. We_anticipate that such time limits,
will.be 1nfrequently—1mposed,.Sane the _13(c) process has usually
worked well without such limits in the past. . In the great majority



of cases, certification occurs before UMTA is ready to approve
the grant. Further, as labor, management and the Department of
Labor have gained more experience under the program, the avarage
processing time for 13(c) certifications has decreased substan-
tially. Despite a tripling in case load since Fiscal Year 1974,
average case proce551ng time has been reduced from 3.5 months to
2.5 months.

Department of Transportation Position:

The position of the Department of Labor is not adequately res-
ponsive to the problem or to the White House proposal. It would
make time limits the exception rather than the rule. The
Department of Transportation agrees that.time limits can
reasonably vary with the type of grant involved, and if necessary
with local conditions. But.time:limits-should be+set, on.a case_
by -case,basis, in all cases where we.indicate that.there-is a
significant p0551b111ty of,fundlng., In addition, we support the
concept of an expedited processing track for those projects which
DOT indicates to DOL have a high priority.

We cannot agree that the 13(c) process has worked well without

time limits in the past. Average processing timé is deceptlve
_‘as-a-measure,-since..it _lumps_the difficult.situations.in.with . _
“'routine.grants. In fact, the unconstrained procedures currently

' followed by DOL have resulted in the documented feeling by grantees
.. that they are in an uneven bargaining position, and a perception

. - that unions have a veto over transit grants.

Nor would the introduction of time limits defy the legislative
history. That legislative history makes clear that the Secretary
of Labor is not expected to be guided solely by a devotion to
collective bargaining. For-example, the 1963 Report of the
Senate Committee on Banking and Currency on S.6 states:
"The Committee expects that the Secretary of Labor in
addition to providing the Administrator with technical
assistance will assume responsibility for developing
criteria as to the types of provisions that may be
considered as necessary to insure that workers' interests
are adequately protected against the kinds of adverse
effects that may reasonably be antlclpated in different
types of situations."”
N
Further, 12 years of experience in the program have resulted in
rather standard arrangements, making the risk of injustice owing
to a time constraint minimal.



Some procedural hedge against the possibility of failure to
bargain in good faith seems ‘appropriate. That can easily be
accomplished by providing that any party seeking a ‘direct
certification by the Labor Department-after expiration of the..
time-period should have to-make a showing-that- it has sought:
"to bargain “in ‘good faith.

3. MULTI-YEAR CERTIFICATIONS

Proposal from June 3 Memorandum:

"Instead of having each grant of Federal dollars give rise to

a new 13(c) agreement, DOL could establish a policy of granting
multi-year certifications which would be good for all grants
made within a specific period of time subject to review based
upon the union or an employee showing .'adverse impact.'"”

Department of Labor Position:

The proposal calls for a certification for a particular authority
for a specified period, presumably to cover all forms of operating,
capital or demonstration assistance from UMTA. The Department of
Labor believes that where~the.parties--agree-to their -use, -multi-
year..certifications can_be a useful mechanism for improved.admin-
istration-of«Section.l3(c), particularly for the operating
assistance grant program. In fact, the model agreement, which
covers a period of three fiscal years, was a positive step in this
direction. Multi-year, and multi-project, arrangements are also
frequently negotiated between the parties under the capital grant
program. reased utilization of such.agreements=can«andewillsbe
~encouraged«by~the-Department”of Labor.
The Department of Labor would.limit such certifications, however,
to particular identifiable projects involving multi-year funding
unless the applicant and employee representatives were to agree
to a broader protective arrangement. For the government to impose
protective arrangements negotiated in one set of circumstances in
a different set of circumstances runs counter to the basic premise
of the statute that employee protections in individual cases be
determined by collective bargaining. Project circumstances
inevitably differ as a result of routine and recurring technologi-
cal, operational and organizational changes. It is difficult,
if not impossible, to predict what type of protections might be

. appropriate in the context of a partlcular operatlng, capital or
demonstration project.



Any such change in the Secretary of Labor's current certification
practices would be inconsistent with the procedures agreed to and
jointly recommended to him by the parties to the model agreement.
Furthermore, since the proposed procedure contemplates an admin-
istrative mechanism for review of union or employee claims of
adverse impact, a cumbersome administrative procedure could arise,
presenting the same problems discussed under Issue No. 1.

Department of Transportation Position:

The procedure the Department proposes would be better described
as,iggcertlflcatlons based. on existing agreements." In the case

of certain categories of grants which are routine and/or repetitive
in nature, the Secretary of Labor should provide. automatic.certi-_
fication based upon the application to that grant of any pre-
existing Section 13(c) agreement ‘previously agreed to by.the parties
for a grant of that type. Such certification should be routinely
made unless the -grantee-or’ any affected employee shows cause within
a reasonable period of time as to why some new protective arrange-
ments need to be considered.

This procedure should apply to at least the following categories
of grants:

(a) capital.grants for purchase or renovation of vehicles
(including buses, railcars, or othe? vehicles) based "
.~on-a-normal~eguipment..replacement or maintenance cycle,
not resulting in a contraction of service levels;

(b) capltal grants for refurblshlng of rights- of—way,
~building, or other real?’propérty where-the maintenance
~activity=is.clasely=similar.to._that carried out over_ a,
Jperiod . of.years; "y

(c) grants pursuant to spec1f1ed multl—year programs of
1dent1f1a51e pro;ects.

s

' #'The model agreement is irrelevant in the context of this DOT

proposal since that proposal deals only with capital grants
whlle the model agreement dealt only with operating assistance.
More in point, it can be argued that even though a grant might
have the same content and impact from year to year, the circum-
stances within which the parties might bargain. on protective
arrangements can change over time so that annual collective
bargaining cannot be precluded. However, the Department of



Transportatlon does not feel that the law intended to permit or
require an upward ratcheting of protective arrangements year

after year even though-the content-or-impact of the grant assistance
does.not._vary. Once adequate protections have been certified, they
should continue to apply to subsequent grants that have basically
the same impact.

4, SINGLE CERTIFICATION FOR SINGLE GRANT

Proposal from June 3 Memorandum:

"Only a single certification should be required for a given pro-
ject, even if such a project is funded through several successive
grants or grant amendments.”

Department of Labor Position: .

The Department of Labor agrees that a single certification is
feasible for a given project which may be funded through several
successive grants or grant amendments as long as there is no change
in the scope of the project. Such a practice is in fact utilized
at present. i

The Department of Labor will develop appropriate procedures as
outlined in our position on Issue No. 5.

Department of Transportation Position:

Concur.

5. PROMULGATE AND PUBLISH REGULATIONS

Proposal from June 3 Memoranduym:

"To assist all parties in participating in the 13(c) process,
simple published regulations should be available."

Department of Labor Position:

The Department of Labor will prepare and publish appropriate
guidance for interested parties with respect to the orderly and
timely administration of Section 13(c). While the Department is

of the view that published regulations are appropriate, it may be
advisable to defer initiating the formal rulemaking process until
the Department has had further opportunity to confer with the
Department of Transportation and with management and labor regarding



their current differences over the administration of the 13(c)
program. The Department of Labor plans to convene the standing
committee contemplated in paragraph 9 of the Gill memorandum to
assist in this consultative process.

Department of Transportation Position:

The Department of Transportation concurs but would urge that
simple guidelines, rather than lengthy regulations issued through
a formal rulemaking, would be a better way to proceed.

- Q‘_‘ "
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THE WHITE HCUSE DECISION

WASHINGTON

May 28, 1976 L

MEMORAND FPOR THE PRESIDENT
FROM: JAMES CANNON
SUBJECT : POLICY OPTIONS FOR IMPROVING PROCEDURES UNDER

SECTION 13(c) OF THE URBAN MASS TRANSPORTATION
ACT OF 1964, AS AMENDED

BACKGROUND :

Section 13(c) of the 1964 UMTA Act (Amended) requires that

before any Federal assistance is granted, The Secretary of

Labor must certify that "fair and equitable"™ arrangements

have been made for transit employees "affected" by the grant.
There are no published regulations governing 13(c). The
presumption has developed that each and every grant of Federal
dollars "affects" transit employees, and DOL has adopted a
procedure whereby localities' applications for UMTA funds are
forwarded directly to transit union representatives in the
geographical area reguesting funds. The unions and the transit
operators then engage in collective bargaining to arrive at
protective arrangements which the Secretary of Labor can certify
as "fair and equitable." Union rules generally then require that
the agreement be subject to the approval of the International
Union. For this reason, DOL almost never certifies an agreement
unless the International has approved it - but it can do so.

UMTA may not make a grant until the DOL certification is obtained.

Transit operators, city and county officials, and UMTA heads

have consistently expressed dissatisfaction with Section l3(c),

and complaints from localities, documented as far back as

1967, have become more vehement in recent months. The principal
complaint is that unions use the 13(c) requirement and management's
need for the UMTA funds to indirectly raise bargaining issues
unrelated to the UMTA grant. This feeling is not well documented,
but then it is not the kind of matter which lends itself to
documentation.

In 1974, an informal DOL-DOT task force was established to
examine 13(c) procedures and make recommendations. At the staff
level an impasse soon occurred and there was little result
except for an increased tendency on the part of each Department
to blame the other for any problems in the 13(c) process.

~



Within recent weeks we have heard cf Section 13(c) problems in o
such diverse locations as Omaha and Lincoln, Nebraska; Los Angeles,
California; Albuquerque, New Mexico; Nassau County, New York; and
Ocean County, New Jersey. In some instances we have been able

to help expedite the process through Domestic Council inquiries.

On March 9, 1976, the Board of the Southern California Rapid
Transit District "reluctantly"” approved a 13(c) agreement citing
"economic duress."

On March 30, 1976, the Board of the National Association of
Counties passed a resolution requesting a thorough Federal
review of 13(c) procedures which were found to "allow labor
organizations to hold hostage needed UMTA grants;" and "make
management of transit operations in an orderly, efficient and
cost effective manner impossible."

A current draft GAO Report, being made at the request of Senator
John Tower, will include the following results of interviews with
12 local grantees on 13(c) effects. Eight of the 12 feel DOL
procedures put them in an uneven bargaining position with the
unions; none of 26 unions contacted felt they were in an uneven
relationship.

CURRENT ADMINISTRATION ACTIONS:

On March 24, 1976, Jim Connor recuested DOL and DOT to prepare a
joint memorandum outlining 13(c) problems and possible Administration
solutions. The Departments, unable to agree, have submitted

separate papers. (At Tab A: DOT's submissions of April 8, 1976,

and May 28, 1976; at Tab B: DOL's submissions of April 7, 1976 and
April 21, 1976.) N

In mid-April the Domestic Council convened a meeting of the
Administrator of UMTA and the Counselor to the Secretary of Labor
in an effort to achieve some agreement on steps which could be
taken. After an hour or more of discussion, it was apparent

that representatives of the two Departments could not even agree
on the issues to be discussed or the facts surrounding the
implementation of 13(c). The meeting did lead to the second
series of memoranda from the two Secretaries and at least some
clarification of the issues.

Our discussions with all levels of the two Departments, including
the two Secretaries, have been fresquent and extensive but I do

not believe Bill Coleman and Bill Usery have ever discussed the
matter with each other.



In early May the Domestic Council convened separate meetings
with leading transit managcment representatives and with the
local government groups (National Association of Counties, etc.)
to get first hand descriptions of their perception of the
roblems with the implementation of 13(c).

Since last fall there have also been numerous contacts with
interested local officals, such as Pete Schabarum who serves on
the Board of the Southern California Rapid Transit District.

Transit management and local government officials have expressed
considerable pleasure at our willingness to look into the 13(c)
process. but also some concern at the slow progress they perceive
us to be making.

DISCUSSION:

Although some critics of Section 13(c) would like us to assault
its philosophic underpinnings, legislative change is clearly
unattainable and probably undesirable. The root of most of

the problem, in any event, is not Section 13(c) but the way it
has been implemented.

There is little dispute that woxrkers who are adversely affected
by the grant of Federal money should be recompensed. The grants
themselves, however, should not be the vehicles for escalation
of wages and benefits.

Because DOL and DOT have basically not worked together on this

issue, we have been unable to define specific proposed Administration
action. We have, however, identified several steps which we believe
can and should be taken.

RECOMMENDATIONS :

I recommend that you instruct Secretaries Usery and Coleman to
address the specific proposals which follow and, withinr one week,
to submit final, joint recommendations to you for decision.

AGREE DISAGREE




I recommend that the specific proposals to be addressed in-
clude: :

& Simplification of procedures under existing law. For
example:

= SET TIME LIMITS

DOL could set time limits for the negotiation of
agreements, after which the Secretary of Labor

could make his own determination of what arrange-
ments constituted "fair and equitable" protection.
DOL could provide conditional certifications so

that UMTA funds could flow before critical deadlines
were reached (end of the fiscal year, or exhaustion
of local operating funds).

e MULTI-YEAR CERTIFICATIONS

Instead of having each grant of Federal dollars

give rise to a new 13 (c) agreement (often more

than one per year per city) DOL could establish a
policy of granting multi~year certifications which
would be good for all grants made within a specific
period of time (three years) subject to review
based upon the union or an employee showing "adverse
impact."

= SINGLE CERTIFICATION FOR SINGLE GRANT

Only a single certification should be required for

a given capital project, even if such a project is
funded through several successive grants or grant
amendments. (This would be the case for a new

rapid transit system, where UMTA makes a multi-

year commitment of funds and liquidates that

commitment over time with a series of annual

grants. Under present practice each such annual

grant requires a separate 13 (c) agreement, collectively
bargained and certified.) —



o
.

— NEGATIVE DECLARATIONS WITH CHANGED BURDEN OF PRGOX

DOT and DOL could establish categories of capital
grants that historically have had minimal,; if ary,
adverse impact on transit employees. Such cate-
gories would include bus and rail car purchases
which result in no reduction in fleet size. 1In
such cases, there could be a simple departmental
declaration that no adverse impact is likely to
occur, and that no specific 13(c) arrangement need
be negotiated.

This would shift the present burden of proof from
local transit operators (to prove that the Federal
dollars will not harm employees) to the unions (to
prove that there is an adverse impact.)

A review procedure could be provided whereby an
employee or union could ask for special protective
arrangements in connection with any grant based

upon a showing of a substantial prospect of "adverse .
impact."

AGREE DISAGREE

Promulgate and Publish Regulations
Regulations were drafted in 1974 and 1975 but never

finalized. Such guidelines would assist all parties in
participating in the 13 (c) process.

" AGREE DISAGREE

I recommend that the .Domestic Council be charged with
co~ordinating this effort.

AGREE DISAGREE
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BOARD OF SUPERVISORS
COUNTY OF LLOS ANGELES

856 HALL OF ADMINISTRATION / LOS ANGELES, CALIFORNIA 90012

(213) 974-4111

PETER F. SCHABARUM
SUPERVISOR, FIRST DISTRICT

jl/

July 16, 1976

President Gerald R. Ford
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20006

Dear Mr. President:

It has been some time since I had the privilege to discuss with
you the transit industries' problems with the Department of Labor
regarding Section 13(c) of the Urban Mass Transit Act of 1964.

With your cooperation, various White House aides and members of
the Domestic Council have been working on a solution to the
problem, but as yet nothing has been resolved.

Repeated requests to the Department of Labor for a meeting have
gone unanswered. Additionally, the Secretary has ignored White
House memos which address themselves to the subject.

I can understand the labor-oriented bureaucrats in the Department
of Labor not dealing with a subject which may be unsavory to
George Meany, but not an appointed Secretary of Labor.

The opposition to Section 13(c) and, in particular, the model
agreement is clearly defined. The Conference of Mayors, as well

as the National Conference of Governors, has adopted a resolution
in opposition to Section 13(c) similar to that which I introduced

in March to the National Association of Counties. Transit operators
across the country oppose Section 13(c).



President Gerald R. Ford
Page 2
July 16, 1976

Secretary Coleman has voiced his displeasure with the application
of the model agreement, and I belleve he agrees that the
interpretation by the Department of Labor is time consuming and
costly. -

I realize the convention 1s upon us and your time is a premium;
however, I respectfully urge you to convene a meeting of all
interested parties as soon as possible to resolve the question of
the model agreement.

Sincerely yours,
PETE SCHABARUM
Supervisor, First District

PS:dsc



THE WHITE HOUSE

WASHINGTON

July 28, 1976

MEMORANDUM FOR: JIM CANNON

L.
FROM: JUDITH RICHARDS HOPE ; /
decretaries Usery

ay, August 2, 1976,

SUBJECT: 13(c) Meeting with
and Coleman -~ Mon
The Oval Office

After preliminary remarks, the President will ask you to

direct this meeting. Of the five specific proposals that
the President asked the Secretaries to consider, there 1is
agreement on one, partial agreement on another, and dis-—

agreement on the remaining three.

I believe DOL's basic position will be that what is

proposed is a retreat from COLLECTIVE BARGAINING. DOT's

basic position will be that they propose regulatory reform

of a governmental process that has gone astray over the 12

vears since the first mass transit legislation was passed (1964).

Bill Coleman has the better side of the issues, particularly
in view of the loud and justifiable complaints from state
and local officials and transit operators across the country.

I suggest, therefore, that you ask Bill Usery to begin by
discussing his basic reasons for opposing most of the
President's 13(c) proposals. He will raise questions of strong
Union opposition and perceptions by workers that the
Administration is against them and against the principle of
collective bargaining. NOTE: Bill Usery ran the 13(c) program
for DOL for nearly two years, and is an architect of its current
structure.

Bill Coleman's response will probably be an attack on the DOL
assumption that all UMTA grants must trigger the collective
bargaining process. When passed, 13(c) was supposed to come
in to play only when local employees were "adversely affected"
by Federal grants, not each time a grant is made.




~ NOTE: The 13(c) concept was "borrowed" from Amtrak railroad
legislation: Federal dollars used to shore up rails often
cause the relocation of workers from one state to the next,
the laying off of workers on bankrupt railroads, and other
severe and "adverse" impacts. National protections and
standards for a nationwide system were the result.

In the transit situation, however, there is no nationwide
system, yet 13(c) has begun to set nationwide transit wages.
Albuguerque's recent 1 1/2 year-long 13(c) negotiation covered
provisos from New York, Texas, and California. Further,

Federal money has served to: expand transit systems (going
broke under private ownership), increase the number of jobs, and
raise wages. Nevertheless, grants for operating assistance (in
the nature of special revenue sharing) have become occasions for
collective bargaining to increase wages and benefits, on the
erroneous theory that there is "adverse" impact.

If there is time or need, there can be a discussion of the specific
unresolved issues. I suggest the following order.

1. DNegative Declaration/Warranty. This is the toughest issue,
and the most basic.

Presently, there is virtually no way for transit officials
to avoid the annual 13(c) bloodletting because they are
faced with the impossible burden of proving that a grant of
Federal money will not adversly affect their employees.

This proposal would shift the burden to the employees,
to prove they were harmed, with a grievance procedure set up.

2. Multi-year 13(c) certifications. Often moneys from one UMTA
grant decision go out over a period of years. There should be
a piggyback of the 13(c) certifications, not a re—-negotiation
process each year.

3. Setting time limits for the DOL 13(c) certification process.
Transit and city officials who need the Federal dollars
to continue operations should not be forced to cave in to union
demands a day or two before the end of the fiscal year.

Example: Los Angeles Rapid Transit District (RTD)
this year ok'd the union's demands under protest,
at the 1llth hour, claiming "economic duress."




4. Promulgate Guidelines. One reason the 13(c) process is
thought arbitrary is that there have never been any written
guidelines. '

DOT and DOL agree this should be done, but disagree on
when (DOL would postpone) and what (DOL: formal rulemaking,
versus DOT: simple guidelines, do-able in 30-60 days.)

If the President announces any decisions at the meeting, we
should end with the two secretaries agreeing on the next steps
to be taken to implement the decisions.

cc: Jim Cavanaugh
Art Quern
David Lissy
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THE WHITE HOUSE
WASHINGTON

July 26, 1976

. MEETING WITH SECRETARIES COLEMAN AND USERY

Tuesday, July 27, 1976
The Oval Office
4:00 p.m. (30 minutes)

From: Jim Cannonw {_}4‘4;

goll. 7

PURPOSE

You approved a meeting requested by Secretaries Usery
and Coleman to discuss regulatory reforms and improve-
ments in the Administration of labor protective arrange-
ments under Section 13(c) of the Urban Mass Transit Act
of 1964 (as amended).

BACKGROUND, PARTICIPANTS AND PRESS PLAN

- A.

Background

The Departments of Labor and Transportation have
agreed on one of the proposals you made to simplify
the 13(c) process: granting single certifications
for single Federal grants. They reached partial
agreement on your recommendation that written 13(c)
rules should be promulgated, but disagreed on

when and how. They disagreed on the remaining
three proposals. The decision memorandum of

July 16 is attached at Tab A.

Secretaries Usery and Coleman have not met to discuss
13(c). Bill Usery believes he should inform you

personally of some of the complications for Labor posed
by these proposals. Both Secretaries wish this meeting
with you prior to finalizing decisions on 13(c).



Participants

DOL:

DOT:

Secretary Usery -
Michael Moskow, Under-Secretary

Secretary Coleman
Robert Patricelli, Urban Mass Transit
Administrator

Domestic Council: James M. Cannon

Arthur Quern
David Lissy (Labor)
Judith Hope (Transportation)

Press Plan

No press coverage.

Talking Points

1.

I know you have all worked very hard on

this 13(c) issue, and I want to thank you

for your time and thoughtful recommendations.
As you know, this issue is very important to
everyone involved with public transportation —-
the cities, the transit operators, and the
employees.

The five proposals I asked you to consider
attempt to simplify this process for everyone.

I was glad to see that you reached agreement
on one of the proposals, and partial agreement
on another. These are important steps in the
right direction.

“Jim (Cannon), how would you like to proceed on-

the issues which are in dispute?

Again, I want you to know how much I appreciate
your hard work on this issue, and your coming
over to share your views on it with me today.

Background Guidance

1.

You may wish to congratulate Bill Coleman on:

(a) The favorable front page coverage in the
New York Times last Thursday, July 22,

announcing $340 million in transit aid to
seven U.S. cities.

s



(b)

Remaining firm on the Denver transit
grant decision; Denver is now going
our way, and planning expanded bus
services with UMTA help.






THE WHITE HOUSE

WASHINGTON

July 27, 1976

MEMORANDUM FOR: JIM CANNON

PROM: JUDITH PICIIARDS HOJ

SUBJEC T: 13(c) Briefing P

Attached is the correct tab for the briefing paper for todays meeting
with the President.

Attachment



THE WHITE HOUSEKE DECISION

WASHINGTON

July 16, 1976

MEMORANDUM FOR THE PRESIDENT

Q .
FROM: JIM CANNO: g/w

SUBJECT: “Report a Recommendations of Secretaries
Usery and Coleman for Improving Procedures
Under Section 13{(c) of the Urban Mass
Transportation Act of 1964, as Amended

SUMMARY OF ISSUE

The fundamental issue is whether to continue existing
Federal procedures that impose higher labor costs on
transit operators and on city and county governments;
or whether to simplify these procedures and thereby
alienate certain employees of transit operators and
the unions which represent them.

BACKGROUND

Section 13(c) of the 1964 UMTA Act (Amended) requires
that before any Federal assistance for Mass Transit is
granted, the Secretary of Labor must certify that "fair
and equitable" arrangements have been made for transit
employees "adversely affected" by the grant.

Although the intent of this provision of the law was

sound, many believe the procedures have been manipulated
so that, even where there is no "adverse" effect on workers,
the process is used to win higher wages and increased
fringe benefits; if transit operators do not agree to
these terms, the unions will not approve the certification,
DOL will not certify under 13(c), and UMTA funds will not
flow. Transit operators, city and county officials and
UMTA heads have consistently expressed dissatisfaction
with Section 13 (c), and complaints from localities,
documented as far back as 1967, have become more vehement
in recent months.

The National Conference of Governors, the National
Association of Counties and the National League of Cities
have all-gone on record in recent weeks urging changes in
the 13(c) process similar to those put forward by the
-Department of Transportation.



On June 2, 1976, you reviewed a May 28, 1976 memorandum
(attached at Tab B) describing the history of the 13(c)
problem and directed Bill Coleman and Bill Usery to try to
reach agreement on specific proposals for improving the

13 (c) process.

SUMMARY OF RECENT DEVELOPMENTS

After extensive discussions and lengthy exchange of written
as well as oral views, Mike Moskow, for Department of Labor,
and Robert Patricelli, Administrator of UMTA, reached
agreement on one of the five proposals you made, partial
agreement on another, and no agreement on the remaining
three proposals. (The joint paper is attached at Tab A).

Secretary Usery and Secretary Coleman have not met to
discuss or attempt to resolve these issues. Secretary Usery
told me today that he believes no useful purpose would be
served in an Usery-Coleman meeting at this time. Usery
believes he should talk with you personally about some of
the implications to Labor of these issues.

The issue on which Department of Labor and Department of
Transportation agree is the granting of a single certificate
for a single Federal grant.

The issue on which there is partial agreement is publication
of regulations or guidelines.

The issues on which there is major disagreement are these:

ISSUES TO BE RESOLVED

1. NEGATIVE DECLARATION WITH CHANGED BURDEN OF PROOF.

Pursuant to your decision on June 3, you proposed that
DOT and DOL could establish categories of capital and °
operating assistance grants that historically have had
minimal, if any, adverse impact on transit employees.
Such categories would include bus and rail car purchases
which result in no reduction in fleet size. In such
cases, there could be a simple departmental declaration
that no adverse impact is likely to occur, and that no
specific 13(c) arrangement need be negotiated.

This would shift the present burden of proof from local
transit operators (to prove that the Federal dollars
will not harm employees) to the unions (to prove that
there is an adverse impact.)



A review procedure could also be provided whereby

an employee or union could also ask for special
protective arrangements in connection with any grant
based upon a showing of a substantial prospect of
"adverse impact."

. OPTIONS:

(a)

(b)

(c)

Department of Labor Position

The Department of Labor questions the legality of
this "negative declaration," and objects to it from
a national policy standpoint as well. They argue
that the recommended national model agreement for

13(c) certification, negotiated a year ago under

the auspices of Secretary Dunlop, would be abrogated
by such a procedure. Further, shifting the present
burden of proof from the operators (to prove there
is no adverse impact) to unions and employees (to
prove there is such adverse impact) would be unfair,
and might increase the delays already present in

DOL 13(c) certifications.

Department of Transportation Position

While DOT urges that 13(c) requires certification
only where employees are actually "adversely affected,
Bill Coleman offers a compromise: limit the certi-
fication procedures to standard operating or revenue
sharing type grants. DOT could require that any such
operating assistance funding include a warranty by
the transit district that no "adverse impact" will
result, together with a promise to redress any such
grievance if it shows up later.

Compromise Position

Rather than calling thlS procedure a "negative
declaration," a category could be established called
"standardized approvals." In recurring grants, the
Secretary of Labor on his own initiative, could
require that certain Labor protections be guaranteed
in the granting contract, without the need for the
collective bargaining process. DOL did just this

on a recent demonstration project grant for the lower
east side of Manahattan, approved June 4.



DOL Position: Supported by none.

DOT Position: Supported by none.

Compromise Position: Supported by
Buchen (Schmults), Friedersdorf,
Hartmann, OMB, Marsh, Seidman, and
Cannon.

Greenspan favors (legislative) repeal of 13(c), at
least for grants involving operating expense and
capital grants for the purchase or repair of equipment.
If that is not feasible, he supports the initial DOT
position: negative declarations for all UMTA grants.

SET TIME LIMITS

You urged the two Departments to cut the red tape in
the 13(c) process by setting time limits for the
negotiation of agreements.

OPTIONS:

(a) Department of Labor Position

The Department of Labor argues that the 13(c)
process has usually worked well without time
limits but agrees that a limited category of
reasonable time frames should be established.

(b) Department of Transportation Position

DOT disagrees that the 13(c) process has worked
basically well without time limits. DOT urges
that time limits be set on a case-by-case basis

- in all cases-where DOT indicates that there is
a significant possibility of funding.

DOL Position: Supported by Greenspan

and Marsh,.

DOT Position: Supported by Buchen (Schmults),

Friedersdorf, Hartmann, Seidman and Cannon.

A
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MULTI-YEAR CERTIFICATIONS

You asked the two Departments to consider granting
multi-year certifications for projects which result
from a single UMTA grant decision.

OPTIONS:

- (a)

(b)

Department of Labor Position

DOL agrees that multi-year certifications would
be useful so long as the parties agree to their
use. They would limit such certifications to
particular projects involving multi-year funding
unless, through collective bargaining, the parties
agree to broader protections.

Department of Transportation Position

DOT urges that the proposed procedure is merely a
piggy-back or recertification procedure based on
existing agreements already collectively bargained
between the parties. It should apply to three
categories of repetitive grants:

(1) Grants for normal equipment replacement;
(2) Grants for maintenance carried out over a
- period of years, such as repairs on rights-

of-way;

(3) Grants for specified multi-year programs on
identifiable projects.

DOT urges that labor protections, once certified

by DOL, should continue to apply to subsegquent
capital grants that have basically the same impact.

DOL Position: Supported by none.

DOT Position: Supported by Buchen (Schmults),

Friedersdorf, Greenspan, Hartmann, OMB,
Marsh, Seidman and Cannon.

e
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4. PROMULGATE AND PUBLISH REGULATIONS

The two Departments basically agree that guidelines

for the 13(c) process, not formal regulations, should
be published. Although clear rules are needed, formal
regulations would be complex and might serve only to
institutionalize the defects in the 13(c) process which
are already thorns in the sides of local officials.

(a) Department of Labor Position

DOL recommends the deferral of formal rule-making
until the two Departments can consult with those
affected by 13(c).

(b} Department of Transportation Position

DOT urges that simple guidelines, rather than
lengthy regulations, be published, and that this

be done quickly. DOT gquestions the need for
further delays or consultations, since all affected
parties have been making their views known for

over 8 years. (Simple guidelines could be
published in 60 days.)

DOL Position: Supported by none.

DOT Position: Supported unanimously by
all your advisors. They recommend that
the two Departments should consult
together to achieve this.

REQUEST FOR MEETING

Secretaries Usery and Coleman have requested a meeting with
you to discuss this question.

Approve Meeting: Supported by Hartmann, B
Seidman, and Cannon. SR o

Disapprove Meeting. o i

Buchen (Schmults), Friedersdorf, Greenspan, OMB and
Marsh express no opinion on holding a meeting.
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U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

JUN 2 5 1976

MEMORANDUM FOR: THE HONORABLE JAMES CANNON
Assistant to the President
for Domestic Affairs

FROM: W.J. USERY, JR. //
Secretary of Labor

.,

WILLIAM T. COLEMAN, JR
Secretary of Transportation

This is in response to your meforandum of June 3 transmitting
the President's direction that we address five specific
proposals vrelating to the administration of Section 13(c) of
the Urban Mass Transportation Act of 1964. The positions of
the two Departments on each of these five proposals are set
forth in'the attachment. We have also attached some tabular
background material. '

In view of the potentially controversial nature of some of
these recommendations, we request an opportunity to meet
jointly with the President to discuss these issues prior to
his making any decisions. ‘st

Attachment
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MEMORANDUM ON SECTION 13(c)

1. NEGATIVE DECLARATION WITH CHANGED BURDEN OF PROOF

Proposal from June 3 Memorandum: .

"Establish categories of capital grants that historically have
had minimal, if any, adverse impact on transit employees. Such
categories might include bus and rail car purchases which re-
sult in no reduction in fleet size. In such cases, there could
be a simple departmental declaration that no adverse impact is
likely to -occur, and that no specific 13(c) arrangement need be
negotiated. iy

This procedure would shift the present burden of proof of adverse
impact from local transit operators to.the unions or the employees.

Provide a review procedure whereby an employee or union could ask
for special protective arrangements in connection with any grant
based upon a showing of a substantial prospect of ‘'adverse impact.'

Department of Labor Position:

The -Depantmentmofmlabormquestions thelegality~ofwestablkishing
rcategaries,.of UMTA assistancg where prior certification under 13(c)
would no longer be required. The statute states that each

n_ _.contract for the granting of any such assistance shall specify
the terms and conditions of the protective arrangements." The
Solicitor of Labor has advised that implementation of a negative
declaration procedure would.be inconsistent with the statute and
legislative history. His opinion letter is attached at Tab A.

The Deoartmqg;_gj_Labon—akso—obéee;s—ﬁsam—a-policx.standpg;nt to
tbg_ngposed,negaSQMe-dee&amaﬁ&on,p;ggegpxg. Establishing cate-
gories of projects where individual certifications would not be
required would abrogate~themnationalemodelmagreement which was
negotiated only this past July to be effective through September,
1977. This agreement, negotiated among representatives of the
American Public Transit Association and of the national transporta-
tion unions, set forth a recommended-modelimset.of.protective~conz,,
-dltlons-for“appTrtathnﬂrn-Tndiv1dua1*T3be”agreementsmrelatlnq

to operating assistance. A separate memorandum from Lewis M." Gililss
(Tab B), who mediated this agreement, sets forth the understanding
of the parties that, while~use~oi~thiswagreement»was:*to“be+
encouraged;—existing-Labor~Department..case-handling procedures



including individual project notice and sign-off were to continue.
Existing case~handling procedures were to stay in effect for
capital, operating or demonstration projects not covered by the
agreement. This agreement has served as the basis for approxi-
mately 85 percent of Labor Department certifications for covered
operating assistance projects during 1976. -Any-unitateral~change
in PRQE?dure%__x_th_Lahan_Depaxtment—would—conxravene_the—agreg—
ment of the _parties,

e SRS

Secondly, the proposed negative declaration procedure would shift®
to individual employees orsstheirwuniomns=the~=burden of establishing
adverse impact resulting from Federal assistance. This would be a
radical change from current procedure, since the common practice
under existing agreements-is to place the burden of proof upon the
employer. It would be very difficult, if not impossible, for
employees to meet.this burden, since proof of causality requires
familiarity with information peculiarly within the knowledge of
the applicant. This shifted burden would detract substantially
from the current level of employee protections, and would in our
view be inconsistent with the purposes of the statute.

Given a major administrative change of this type, we would antici-
pate that unrons'and—tndrvréua&—emp&oyeeSmwouiduf equentkywixlex.
chlalma_ggmadverse impact. This would trigger a formal review pro-

cedure, p0551bfy including public hearings requiring DOL inquiry
into the specifics of individual employee's cases. This process
~could-substantiakry=deray=thre~DOb=certificatfond and require a
major increase in DOL staff to handle the workload. It would also
create a burdensome two-step process for the parties: an administra-
tive hearing on adverse impact, then possible grievance proceedings
to determine remedies. Further, as the DOL made determinations re-
garding adverse impact, a body of case law would develop which
could affect labor and management s own decisions under grievance
procedures in existing collective bargaining arrangements. The
end result would be to create “yet—another—area~where=~z*Federal
ageney=would be 1iSssuing—dectsions—wieh—a~potentratiy-substartial
“impaet~on-public.and private sector activity.

Debartment of Transportation Position:

The Department of Transportation considers this a viable, desirzble
procedure, and believes that it is allowable within the law.

As a matter of law, Section 13(c) does not require protective
arrangements in each and everxﬂpontract for assistance, but rather
onlx_;g_gltuatlons _where_employees would be adversely affected by
such assistance." There are classég'Bf“ﬁiojéCfs WHich do not

—r e s T~ —— - —
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adversely affect employees, and the Secretary of Labor has
ample administrative authority to so hold. This was, in fact,
the way the provision was administered in 1965. Opinion of
counsel is attached at Tab C.

While we support the application of the negative declaration
approach to a range of projects as the June 3 memorandum suggests
(and we have been assured that the om1551on of ooeratrn a351s—
tance from that proposal in your memorandum was an over31ght),
wekcould:accepﬁ'llmltlngwltswuse tolalsingle category of”bperatrmg
as31staggg prOJects. These would be grants where funds are pro-
vided in the nature of general purpose operq£§gg_§ss;sxzqng;-w$'
revenue_ harlngﬂmandwwhere_ghemter@_wggpject;&hasmno.pant;cular
identity but is identified as a certaln proportlon of the total
sum’ of'ﬁbney“needed“%o _operate an entire system. In such cases,
adverse . impacts seem inconcéivable” “and the "S§écretary of Transporta-
tion should be able to make grants without a 13(c) certification.
Further, the Secretary of Transportation should regulre Jhat th there
be lnclpded in UMTK“bperatlng“asslstance funding contracts a
warranty by “the®granted of“ho adverse 1mpact““?ocether witH™
commltment'by“such grantee S FO grov1de redress under Sectloﬁmr3(c)
upon” any subsequent ‘showing of actual adverse 1mpact.

e
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As to the burden of proof problem, while it is difficult for
either party to show that an alleged harm does or does not relate
to the presence of Federal funds which are comingled in the
operator s budget, it certainly seems more equitable for the party
who is charging he has been harmed to have to make that showing.

A shift in the burden of proof to labor should not increase the
filing of claims, but should rather cut down on any filing of
frivolous charges. aim is filed, the Labor Department
will _have to make a flndlng no matter whlc rf?‘has ““tHe burden
of proof, so there is nc‘nﬁ?f?‘for”argdfhg*t “f“fhfs Proposal wrll
cause administrative problems. o Wmamn-nnmm
The—presence'Uf—a—negotma%eé—nah&ona&—mode&-agreementxdoesunot*h
al'ter the desTrapgTITty 5 Tmoving=to~a=negativewdeclarationwapproach.

~That.agreement=exprres—tnr—t3i=and NaS mit.LeSkA, 0Nl Vadmguideline ;

the American Public Transit Association (APTA) was not negotiating
as the bargaining representative of transit-authorities and never
pretended to be binding them. Moreover, the national model agree-
ment is itself causing substantial problems and perpetuates an
unnecessary collective bargaining procedure in a situation where
that is unnecessary. APTA has now proposed a very different 13(c)
procedure affecting operating assistance, so the Department of
Labor would not be abrogating the agreement on its own motion.
There is an increasing number of requests for changes in 13(c)
administration from every level of government; see, for example,
communications from the Governor of:- Massachusetts and the National
Association of Counties (NACO) at Tab D.

R
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2. SET TIME LIMITS

Proposal from June 3 Memorandum:

"DOL could set time limits for the negotiation of agreements,
after which the Secretary of Labor could make his own determin-
ation of what arrangements constituted 'fair and equitable' pro-
tection. DOL could provide conditional certifications so that
UMTA funds could flow before critical deadlines were reached

(end of the fiscal year, or exhaustion of local operating funds)."

Depéﬁfment of Labor Position:

The Department of Labor recognlzes the advantages of establishing
reasonable time frames for negotiations regardlng protective
arrangements—ifcertain project situations. The Department ob=
jects.however..ta.standardizedwtimemlimits=that=would-~apply-—
automatically to all orojects within_a.given.category. The
circumstances of individual grants and the protective arrangements
that may be required vary considerably, even within a particular
category of grant. The length of time required for both parties
acting in good faith to negotiate an agreement on protective terms
varies accordingly. Un*ess-used.selg;tlvely, time limits_could ..
thus—eut—shoyt—the.bangainang_process—beforemagreement'haSWbeen-~~
reached even—in.caseswwheremlack=of=cestification=is=nst=detraying-—
grant approval. In addition, in many cases such time limits will
provide an' incentive for one or both parties not to bargain in
good faith, given the prospect that a particular level of protec-
tions would be imposed by the Department of Labor at a certain
point. Rigid time limits would therefore operate, in our view,

to undercut the philosophy of the statute to encourage local col-
lective bargaining. This philosophy is quite clearly stated in the
legislative history. The House Committee Report on the Urban Mass
Transportation Act of 1964 explicitly stated that "specific con-
ditions for worker protection will normally be the product of
local bargaining and negotiation.”

Thesa—are—cases—where-time-&EmrfS'are-advf%aﬁTE"‘andﬂthe-aepartment
of..Labokmwill 2pply.themeon=a=flterxibleshasis. We will ask the
Department of Transportation to 1dent1fy those high-priority pro-
jects where timely resolution of 13(c) issues is crucial to the
administration of the mass transportation assistance program.

These projects will be given expedited processing by the Department
of Labor, including the setting of time limits. on negotiations
where we consider appropriate. We.anticipate that such time limits,
w1ll.be—&n%requently—imposed*_sance_the 13(c) process_has_usuallw

‘ _worked well without such limits in the _past._ In the great majority



of cases, certification occurs before UMTA is ready to approve
the grant. Further, as labor, management and - the Department of
Labor have gained more experience under the program, the average
processing time for 13(c) certifications has decreased substan-
tially. Despite a tripling in case load since Fiscal Year 1974,
average case proce551ng time has been reduced from 3.5 months to
2.5 months.

Department of Transportation Position:

The position of the Department of Labor is not adequately res-
ponsive to the problem or to the White House proposal. It would
make time limits the exception rather than the rule. The
Department of Transportation agrees that.time limits can
reasonably vary with the type of grant involved, and if necessary
with local conditions. Butwtime.ilimits=shouldwbe=set eOnwas :case
by=case.basis, in_all cases.where.weeaindicate that:theremissza
significant 99351b111ty_p§_£undlngm_ In addition, we support the
concept Of an expedited processing track for those projects which
DOT indicates to DOL have a high prlorlty.

We cannot agree that the 13(c) process has worked well without
time limits in the past. Avef?ge proc9551ng time is deceptive
‘as—a~measuvre—since.it lumps the difficult_situnations.inewith,..
?routlna_grantsn In fact, the unconstrained procedures currently
7 followed by DOL have resulted in the documented feeling by grantees
| that they are in an uneven bargaining position, and a perception
1 \ that unions have a veto over transit grants.

Nor would the introduction of time limits defy the legislative
history. That legislative history makes clear that the Secretary
of Labor is not expected to be guided solely by a devotion to
collective bargaining. For-example, the 1963 Report of the
Senate Committee on Banking and Currency on S.6 states:

"The Committee expects that the Secretary of Labor in
addition to providing the Administrator with technical
assistance will assume responsibility for developing
criteria as to the types of provisions that may be
considered as necessary to insure that workers' interests
are adequately protected against the kinds of adverse
effects that may reasonably be anticipated in different
types of situations."
1 k7
Further, 12 years of experience in the program have resulted in
rather standard arrangements, making the risk of injustice owing
to a time constraint minimal.



: C C

Some procedural hedge against the possibility of failure to
bargain in good faith seems ‘appropriate. That can easily be
accomplished by»prouiding=that=any+party*seekingsa directs
certification by, the.labor=bDepartment=afterwexpiration-ofathe
tlmempexlod-shoudehave$t0mmake~a showing=that=it has - sought:

B

to bargain—in~good faith.

3. MULTI-YEAR CERTIFICATIONS

Proposal from June 3 Memorandum:

"Instead of having each grant of Federal dollars give rise to

a new 1l3(c) agreement, DOL could establish a policy of granting
multi-year certifications ‘which would be good for all grants
made within a specific period of time subject to review based
upon the union or an employee showing .'adverse impact.'"

Department of Labor Position:

The proposal calls for a certification for a particular authority
for a specified period, presumably to cover all forms of operating,
capital or demonstration assistance from UMTA. The Department of
Labor believes that where=thewpartieswagreewtowtheir.usepmmulti-
yearacertifications..can be aeuseful.mechanismaforcimprovedsadmin-
istration—of~Section.l3(c), particularly for the operating
assistance grant program. In fact, the model agreement, which
covers a period of three fiscal years, was a positive step in this
direction. Multi-year, and multi-project, arrangements are also
frequently negotiated between the parties under the capital grant
program. Ing;easg@_gg;;;;g;&gg_p£_§ggh_agneemenb&mcan-and.w;LL—be
«encoumaged—by—the—Bepartmeﬁtﬂﬁf‘Eabdr

The Department of Labor wouldﬁlimit such certifications, however,
to particular identifiable projects involving multi-year funding
unless the applicant and employee representatives were to agree
to a broader protective arrangement. For the government to impose
protective arrangements negotiated in one set of circumstances in
a different set of circumstances runs counter to the basic premise
of the statute that employee protections in individual cases be
determined by collective bargaining. Project circumstances
inevitably differ as a result of routine and recurring technologi-
cal, operational and organizational changes. It is difficult,
if not impossible, to predict what type of protections might be

. appropriate in the context of a partlcular operatlng, capital or
demonstration project.



Any such change in the Secretary of Labor's current certification
practices would be inconsistent with the procedures agreed to and
jointly recommended to him by the parties to the model agreement.
Furthermore, since the proposed procedure contemplates an admin-
istrative mechanism for review of union or employee claims of
adverse impact, a cumbersome administrative procedure could arise,
presenting the same problems discussed under Issue No. 1.

Department of Transportation Position:

The procedure the Department proposes would be better described

as "recertlf1catlggg_based_anQXLStlng g“mements." In the case

of certain categories of grants which are routine and/or repetitive
in nature, the Secretary of Labor should provide—automabbe.certi-
fquthn based upon_the  application to.that grant.of any. pres...
eXLStlng_Sectlon,lgg ) agreement ‘previously agreed..to.bywthe.parties
for a grant of that type. Such certification should be routinely
made “Unléss“the=grantee~or' any affected employee shows cause within
a reasonable period of time as to why some new protective arrange-
ments need to be considered.

This procedure should apply to at least the following categories
of grants:

(a) vaprtal-grants for purchase or renovation of vehicles
(including buses, railcars, or OtHer vehicles) based -

_»on—a—norma&—equ&pment.seplaqemen:_or maintenance cycle,
not resultlng in a contraction of service levels;

(b) capltal grants for refurbishing of rights-of-way,
ing, Or Other Teal’propertiwheére=themmnalntenance
aacbwvxty-rs-elosely—s&mxlar‘tazghat_ga;;égg_gut_ogg;_g,
J;_;;gg,oﬁ_ggars, *

(c) grants pursuant to specified multi-year programs of
ig@éentifiable projects. e T R T T e

TRy
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E“’ﬁié model agreement is irrelevant 1n the context of this DOT
. proposal since that proposal deals only with capital grants ‘
\ while the model agreement_dealt.only.with.operating assistance.

More in point, it can be argqgued that even though a grant might
have the same content and impact from year to year, the circum-
stances within which the parties might bargain on protective
arrangements can change over time so that annual collective
bargaining cannot be precluded. However, the Department of
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Transportation does not feel that the law intended to permit or’
require an upward ratcheting of protective arrangements year
after year even.thoughsthescontent~or=impact=ofmthe.grant.assistance

- does=not.vary. Once adequate protections have been certified, they

should continue to apply to subsequent grants that have basically
the same impact.

4, SINGLE CERTIFICATION FOR SINGLE GRANT

Proposal from June 3 Memorandum:

"Only a single certification should be required for a given pro-
ject, even if such a prOJect is funded through several successive
grants or grant amendments."

Department of Labor Position: zs

The Department of Labor agrees that a single certification is
feasible for a given project which may be funded through several
successive grants or grant amendments as long as there is no change
in the scope of the project. Such a practice is in fact utilized
at present. .

The Department of Labor will develop appropriate procedures as
outlined in our position on Issue No. 5.

Department of Transportation Position:

Concur.

5. PROMULGATE AND PUBLISH REGULATIONS

Proposal from June 3 Memorandum:

"To assist all parties in participating in the 13(c) process,
simple published regulations should be available."

Department of Labor Position:

The Department of Labor will prepare and publish appropriate
guidance for interested parties with respect to the orderly and
timely administration of Section 13(c). While the Department is

of the view that published regulations are appropriate, it may be
advisable to defer initiating the formal rulemaking process until
the Department has had further opportunity to confer with the
Department of Transportation and with management and labor regarding





