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THE WHITE HOUSE "ACTION T

&

WASHINGTON

July 9, 1975

1

MEMORANDUM FOR THE PRESIDENT
FROM: JIM CANNON
SUBJECT: OIL SPIL EGISLATION

In your Cincinnati speech, you announced that you would
transmit to Congress proposed legislation to protect against
oil spills.

Attached for your signature is a Message to Congress trans-—
mitting the "Comprehensive Oil Pollution Liability and Compen-
sation Act of 1975". It has been edited by Paul Theis and
cleared for substance by Phil Buchen, Max Friedersdorf, Bob
Hartmann, Jack Marsh and Bill Seidman.

I recommend that you sign the Message for transmittal today.
A Fact Sheet will be released by the Press Office.

Approve Disapprove




TO THE CONGRESS OF THE UNITED STATES:
+ oLy

I am transmitting teffav proposed legislation entitled
the "Comprehensive 0il Pollution Liability and Compensation
Actd”

This legislation would establish a comprehensive and
uniform system for fixing liability and settling clains
for oil pollution damages in U.5., waters and coastlines.

The proposal wou;d alsc implement two international con~
ventions dealing with oil pollution caused by tankers on
the high seas,

I consider this legislation to be of high national
importance as we seek to meet our energy needs in an
environmentally sound mannerx. Those energy needs reguire
accelerated development of our offshore oil and gas resources
and the increased use of tankers and deep water ports.

This proposal would provide a broad range of protection
against the potential oil spills necessarily associated
with these activities.

In recent years, we have taken significant steps to
limit and control oil pollution in the waters 6f the United
States. Yet, in 1973 alone, there were 13,328 reported oil
spills totalling more than 24 million gallons. One-third
of the oil spilled is from unidentified sources, where
conpensation cannot be obtained under existing law. The
ability of claimants damaged by spills to seek and racover
full compensation is further hampered by widely inconsistent
Federal and State laws. Various compensation funds have bsen -
established or proposed, resulting in unnecessary duplication
in administration and in fee payments by producers and

consumers.,



2

This legislation would help protect cur environment by
establishing strict liability for all oil pollution damages
from identifiable sources and providing strong economic
incentives for operators to prevent spills. Egually important,
the bill will provide relief for many oil-related environ-
mental damages which in the past went uncompensated. For '
example, State and local governments will be able to claim
compensation for damages to natural resources under their
jurisdiction.

This legislétion would replace a patchwork of overlapping
and sometimes conflicting Federal and State laws. In addition
to dafin;ng liability for oil spills, it would establish a
uniformxsystem for settling claims and assure that none will
go uncompensated, such as in cases where it is impossible to
identify the source of the spill. The legislation provides
for a fund of up to $200 million derived from a small fee on

This legisation would also implement two internatioﬁaf\
conventions -- signed in 1969 and 1371 -- which prévide feméaies
for oil poliution damage from ships. These conventions prsxide

remedies for U,S. citizens under many circumstances where avg\

N\
3

ship discharging oil that reaches our shores might not othe£~ \
wise be subject to our laws and courts. Protection of thef i ?“\
international marine environment is basically an international
problem siﬁce the waters, currents, and winds that spread and
carry ocean pollution transcend all national boundaries.

In proposing implementation of the conventions,'I amt'

mindful of the fact that the Senate has not yet given its

advice and consent to either of them. I urge such action




3
without further delay. The 1963 convention came into force
internationally on June 19, 1975, without our adherence,
and the continuing failﬁre of the United States to act on
such initiatives may weaken or destroy the prospects of

adeguate international responses to marine pollution problems.

THE WHITE HOUSE,

i



’ ¥ “
. 3
] L 3 R
1 Sl - N f i Q3
1 ; B “3 3 b4 o (5]
H s ot &) 43 4 90y
H L4] i~ & 1) Gt 107 1% L
! W ol P ol oo o w3
§ ) £ MO 6. 9 43 te (13) g ot
A { T S G 0 ~ = L BT
H ‘ £ @ 2 0o Q o s o]
i ) e~1 F ol /o) i 0O [ o 0 & Sy
L i SO0 Qg e [ i 43 & ot D
- { . B Een 4 = Q A
Loy } O Rwt Dad 4 g $o e o) ) &R
1 ! ORI L 1 \ 2t & 2 w0
Ta L} - Q &= 08 0 T3 At 42 5 €}
- e i > PO DO o 0 b e
(&) Qe { o L O L woo H - £ T3
S 1 o~ i NI [ il 4] it ol (3 wd Ry
= | 1 O O O x4 T Kt PLE L A b B G
=) = § ord LR B S o S T 1 G b L | =1 )
A o § > ER] ey & af ol * Fa rd G
- R | [ ot et O ) @ 4l ') 2y i £
t7 p - ) et DT T3 q 55 s £ ) st
e 1 1 W2 on e Qi o) 0! 2 o4 0l
i 9 ol fog &g Q8 O PR IR > B 7 -t
¢ ! a o 10 et B £ 3y G <8 & Q RS
a i 0 < O o8 ds D o L B R o o) S
4 i £} = et 0353 o BT w5 3 L S
i P 2 e 4 oot i -} W e 1 : o
A = B BT AN W B S e 2 ot 5 R
13 i 0 (3| ~ o )] a0 4 Gl 28 23 £ %s
w3 { OBl el I BRI R i O [ 2 (AT i
o 1 5] O« 48 0 R 2] ] =)
(3 | 1} @2 Baw AR A R R Q B4 b
S { £+ o o~ G A 2] ot S
[ | I B £ © Mo Bl @2
£ ! ] W ot ) £ S 4 i saf e sl
+H 1 = wil o= D e 43 3 -} 5] 4 4
= 1 iy o 9 W@ e . a) ) T4
e i (53] noO St M QW 43 e n.; v e
o I e > B il 43 <4 iig |
1 = w-t TS £ fa D0 {s!
— (4] § 7 <! S Q3 ot 0 )
£ - 3 | £ OF 4o ) Ge W oo L A4 %1 43 fsi?
L0 B o= 4+ f 2) L T (I 4t O 3 r=h b e ..,.‘,;
“f: (1] 1 L O @ Yy et 13 4 [
1l &y t ()] 43 (i W T T Big “A ~t
= o i b 4 ~ FEoardsd O Cr a2 = G SO £ T |
En‘ § (o} 0~ e ot L
o [ $ iz o St T ] A 4D - ¥ “ )
Q < i (v} A o IR ) ) i 29
e o =1 1 { - 43 ed ) Nes ot oy ) LA
e L i 2 oo ~4 7S v i “
Y | [ L0 BT il ] £) 0 1) b
SR = 1 . < F o I~ R - S MR = LR oAb £
& W 1 s I/ I i £ ) > )
fr] 0V { mn G S TS B L it £y £1 1 1
2t i P EEHad nged O ] «3 Ot £3 =y .
o3 | . ¥4 wd fq 2D e £3 31 Sprit et O 3 i
3 t SO & (®] = e g O
L W ! € £ o 5 £y W1 Iy AU
4 ool Py o S i B
) I A8 O %t ot i e I i QS £ .
¥ ey § = 2264 O O % 424 ) i 43 ¢ es 3

A vy

CR o



To meet fhese obd‘ctivos, thia Jexilintion epoeilles Lhe
S5 cnmsges that noulid be Proognliced aad e prococdures Lo be
1llowed in cbtaining recovery. 4 clzimant could rscover from
ainm ezcoeded Che dis

hargu"’s 11ability, or 1 the discharger were not known, the
nt could be psald from a fund of up to $220 million which
1¢ed from a tax of one tc three cents on each barrel of

roduced or transported on or near navisable waters. 3

i'o racove

a discharge», put if the amcunt of the ¢l
il
c

[ ]
'U (u -&

From -the standpoint of the barge, tanker, pipzline or drilling
plavfcrm owner, the proposal asthbliﬂkcs the basls for 1li: bil
and i1imicvs 1t to specific maximum amounts. Penalties in the

form of interest paymaznts and finc” would be imposed on 4is-
chargers who fall tc accept responsibility fur prcmpt settliement
of c1aims in cases where 1lizbillty 1s later found to exist.

The clalims settlemsnt system and the fund would be admlnisteres

by the Departrment of Trausperiation (Cozst Guard).

(%)
0
o
3
% ol
.
cfr
La
2
-
wn

International

s &= G | o s e i & s = sy &
The two internationz) convenilons deal with the 1%z01lity of
- - 5 >y Pl 4 4= oer I el 055
tanker ovwners Joy dsmazes faused within the terrliorial ses of
W S ot P B g ¥ ® 5 PR SRRES 5 vt P e s " 5
any Natlen vhilsh 1s .2 porty €8 Sha agnvanilons. Lhey wars
- e o 2 g i e i 3 > ~ T A4~ - b ¢SRS
negotlizted under Ttoe zuspices ol the Iatermstliconal Harisine
Wots -~ Y, n g spriwyd oy = B = e e - 23 =2 > BN =
Censultazly: “rzanizasici, & gpseialized asency of the United
34 - z = : 2 7 = M~ S 1 ~= 2 - O ¥ 2 b
Natlons, A948 znd 17725, Thz vwd gecnvenslcns were submitied
o = - B Bt AR S 5 " el e pes
saa eensent ol the [aengte 1n 1570 aud .:.9?2,
".
mn; T LG A ~ 2 - T e 28 -3 3 o T Yide s o
The 1269 coaveontion, slgned Hub 206 yef ratificd by tas Upited
Odas b & Bk ’ A iy e 23 ST SRS S Aok am o a2 % e e T o o
Status, entersiinte Depss oy ouiiE AP WiLEOUS Lk ULS . BERG
- - Ey a2 a ' ] » S ~> - §
AR S D ERentiay sHetel Ld B w22 denzte To glve
3 sl 5 ~ - B e L - -
its zdvice =z:nd ccraens 0 ths Lwo convantisas.
o e — - T 2508 m] -‘-,n:.(--,. Rt 1) oy o :,...-, o -
Bo hP;iJ-:—-J'J S 20 TRl e O ok B syt
s = LI
i
s P 5 o™ ]
The Propesed Leglslatlion:
5 T i TR . o s a P
l. Estshlishes & doumnetle fund.
> 5 : = 2,
- Having a $200 mlllion cellinz. ;
~ Pinanced by & Pfee net to exdasd 3L naw banpal on
-y e an e <l | o # i s e - PORRE- (R . P 5l ’ s . G
CosrRRNR L - ST TR e e QP S £ S o4 32
A& - =, S & < I T L L PO S e, & . ¥
RATOES O DL wiie el stoaily O 1:’:.2;..0!‘33.»15&.
L -
moEs




- 73]
3 {1
s 42 Gy ! o 4 »
B o 4 w0 @ = 1>
1/} D {43 113 £ &0 <€)
) £ - Wt 2D . =
[43] O O «f %) tn i fa ]
%] £ . £3 o B i A e ] oS ©
I\ o D ) 0 o3 o (8] O e £y U (%]
~ K] £4 G U afil s oy 5 (1} I\ 2y
Q 4 0 4] "0 39 (4o ] QD 42 2
W, N r4 o - .Q 2 of e (T3 O @ -
o g 3 ot @ t ) g5 Lim 4 ¥ % =
o 0 Qo 0 13 ] ~ 3 ($1] > W
(o] 0 (] © " om " £, i) 1 A
£ £q (] $4 3 0o Fq ) g 0 3 ) 2 i
£ a) & (@] 54 (SN [&] 5 i £h fiq Q
2 L e 4y S 3 e ) 4 ol
™ — ) a3 t3 10 ek 4
o) L o n h & o £ 3w 6ot R ot e
QO & » 42 o > B O -t " 0 r e (1)
Q 3 £ 94 o0 | 14 o 2
~—t "~ 4 o (9} " E (@] o m e L e I b
Ke] o « @ it £ aw O o et 50 m (1)) ) (5] .3
[} o - Y (o Q B0 ™ 3 0 u ol » 0
£ £y & ¢ w4 o ) W L] s b
) b Gy & s £y ] i #) L b O D R D ® 1
» © by (o) ol > Q L 2 ‘g 0 4) e D Lt
o) O O O > s e =t 5] LA - B3 {5 od Y
(9} - W se 4 O O a 2 3 a2 i3] o] £q ) 9L (8]
o) 4 g ) 9 ] £ o s R RS A ot wi
T4 0 = O — . w od =y of 43 1= ¢ 2 ] = "
o G ot o = Cd 3 £z o ¢S ey O 5N B et -
2 G Gy ° ] Q o ) od 4 ) i 3 g I
) Gy (o] [+1] o 3 S o oen €3 wd O t en a 4 an c
ah .o (@] o} o v 3 h) (R L3 - (o0} Fr Q) »s 3} s ~
© oo 0N ] T e E ] & o0 = x4 2 (3] o = . v Cr Q£ 8 oy L R
= L4A] 42 0 n 0 Y L QW o om i a1 o ¥ PeiL e Wil 4) Q 3 %
3 - M w0 W > @ ES 7 OB £ wel P s MmOsl .0 2 5
3 fo) Q (&) e~ = 6] ~ L o3 R e L9 s hap e 64 32 49 P G ad
i € 4 o £ £ G P | ol O m (9] P 1D o1 0w O Gy (3] it e ! % ")
o & 4 o L o =l R S $4 a 1 2 1w o O =4 O 3
- S £ O 1 b 0 Qv o P ) fe ot 8 £2 Lo e I 1 R e ] 7
oy > o (e} ] e = L LU 8 S wd b 75 £a W eion ) S O ) f¢
- o} > (o] L . (3) ot Fy S L e Ga B W o« a¥ o i 1 s 4 = /) al 0
D J) (o] O 42 @ £ 4] o N i e (HEB R e » G L, L - RS 9
L 0 W 2 4 G 4} Ded U O e = *{ 1)) oD &) w £
Cudd 4 @ »m 0 (o] n &) N o© 't Qe O I < I [ LR £ e o) 0 ord B & Gy
o 4 - R 43 w Ny & s I i} - 3 Gy »4 Q QU Q) 0> A omef b O 0
o nm TR - R/ I < [ o, 0,0 £ R 9 & ek <M< TR
eI < @) = et w 7Ty 0 o b Q o) PR &v ) 0] " £ m e £ ¢ S T
1) ot B e ey Q Q ks €0 M 20 = 9 e B W 0 o g 32 ® O inG Ty e O ey
3o m (o] = o ~{ ~f o o O L 8 [ARNE I | ol & - o w4 >4 Q4> o W e a3 W I
nd ol o 13} £ wi ] )
- o [0 | { I 1 e~ 1 1 ' ' ¢ oty i y 4 H At ¢ |
0 =) | ] | i i b I § t i ¥ 13 £ o i H £ - {3 § {
4 G | g 3
Ny O 1 i 2] o= ! 1

~
<
2
-~



=1
ol
oy
£l
£,
(8]
3
S
& O
15 o
g 1t
&3
W3
3 N
r~t 54
30
12 9
b 12
0
v
£ i3
re R
w4
(15 S-S
.0
]
3
LV
> BN
L,
& et
gy A4
42 w
0o
g
0
O ?
L
=i 2t
PO
£
oo
K]
O L.
<o
&9
L/ 1
4+
9
(op
.
=

Transgortacion.

1f known.

er,

2]

r

ey
-ehid

- Seecretary for

"= Clalmant files initlal clalm against designated

discharger.

30 éays to make settlement; or

-~ he can deny deslgnation.

ained from deslignated discharper,

45

-~ sue discharger in U.S. Dilstrict Court; or

L8

"y

- f1le gla

6
£
P
el
o 4
~ 0
43
i &
= om
€
)
i ot
{42
[
G @
oy
=] n./
! O
O O
i
O~
o
£+ L3
Q0
-
T4
4 ¢l
45 &
o R
£
Hi) 4
- S
0 o~
as
T ot
t~
1) Cy o0
wd i3
Fo fa 28
D O e
el
5e ONax
D m
h G "
oy o) owd
0 o
wi G DO
T OB
QOO0
el o M
G~
G € wd
o B T2
L}

1)

founad

5.

; i3

e

n.w“_

S or
C1iVE

4 8

-~ a8ministra

under

et
P S TR

e St |




4 7 s
& aQy k i .
¥ @ {2 v o | Ll P o
359 o] (mal o) i LA gy e Sy
bey - ) ) ‘o et o} ik GY 42,00 =}
45 4 §1° N & 4 I el &y I8 Gy @ R 5 W%
4 @ . Wt 2O s 3 g i &) o @ $3Cr0 17
~ 4 O o o P2 s, f i) o wp a0 D a®
o4 o 3 Gt o< © 3 at (6] (A (51 ™ % - S Lo Sl 0>
0 £ Q £4 f4 ol o ol B o el 3 0 £3 6y ey o)
] i m o s B A Qm & £ o 6] 4 o R T AR O
"wd s R 2 o ) G R wiwi O ¢ O o 1 e il = TS T B L4
| ()] 42 Q) i i T T A %) SRR ) Q ) (6] O 5 DTSR &
Vet 2 e £, FE -4 b I TR 1 o - XY e Gg ) e=i w4 U fags @)
1 43 [3 - L7t R W 4D 61O i [ 2 a0 b
e . £y (e 1)} O 0 a2 i 43 58 Gt b W) £4 e (AL I 7 I ~t N {44
> RO\ S Eis 3 ol OV ~n (5, (i e} oq £ i 09 03
o SIAD o ~ 4 e £, 0 1 L3 FA -4 i &t > o o )
O o 0 &y £4 ¢ 4 o) LY ) 43 ~ . Qe T Le s T L
o 0 MO 6) e e RG] wi n $s 2D e 2 ) el > q
=% = (4] [ 91 748 % g o o o0 a8 Q@ i 0 of Ol |
Ky} ) ~1 = g Ao S0 o W o Ja B o« 4 £, 42 Fa ¥t 2 Ya 0, 0l @
ne (S Ja . » 7y 75 w4 0 Q /] a0 e £ L S N SO .
o il g | 2 (e L I = et fa F & S e S o 43 %) L M : |
w;_ O i » £ 12 e = Q0. B m 08 - S w3 s : £ 0 m
. -t £ = O o+ e Flmd Gy S wd (2 o I | o P b RIS ol M
Ly 4y L) [ ¥ ol 2O LS T O B (] @3 40 G4 bt y e wl wm g
L no o oW N ~ a bl 0 IS 4 1] o A
o Q) S o U Rl L T I & L Qo ! & oad e S £ G T I
= - e 3) Sy 8 O . L2 ed s e S > aAvE) 4 o TR LA 0 €3 % s
R B > ooy WULE HOW D& Qs W S0 ey RS L d G
L o 1 P O 42 [ B S b et oad ] ER) o O b3 SR & \ER T o I, I |
D oo et = I S oee B0 il I | O ) Gy A | = el w4 o 27 L3 33 Rreid i ke Fa
P | . ~ o) e S W o ) < ) by 2ty 1 A FEIG e Y
2 0 08 O g & = LS00 i %K ] 71 e o I = I S e R e S
el s o6 N -l th 43 & [ = S ar £ G S > e G ) ) 2> S
G o E I Tl s B ) wd o3 ethoy G . e Sy : i'r QB
14 QkE OO = 353 Qo win G F Oy IR T Yo £ a4 on By 0 fua Cb LT
B4 4@ =~ 4 43w ol IV Y P S S ey { 4 4 s on S )
3 13 3 [} [+)] QP o 1) 4 o i > £ el ed 43 Q) 40 LD ey
e ol 2w 5] - ¥ Q Q£ o TR et AN oaom o) o oe ! o ) S P S
4N e 25 £ 54 la] 02, £ & &) 8 m SO T Foli o %t )y <1 T £ W2t ad il Al
n £ O o = Q R o & w43 o @ @ ~ 0o i 4 4 ol - L QO e € =5 2
B4 D w-l £ & & n Q4 X e ot 10w GY o f B o3 Gep 4 ¢l ot i g (o I o e
s FRUNEY i~ (0 o £ 1 T 33 ¢ Mmooy LT 13 O =% e ot J& Jacgh gy ot fridl o S
kit e i O NS0 1] [ T & L > i1 e . T 0 QO & f O SF g al €y o T
o e 9 43 O o OOy » @&oty =3 o G o] 20 € o we i i
[2] ~ > 48 o £ 6 S8 N [ WG] e far AP ] F1 G 5 Lo cE -SRI | e
e w0 = wd . 1} @ & D i M o $0 ad = v ] 45 3w o ot
e 40 iy " Cn - W U= A 0 = O 0 Q9 L apd A ER i 40 W ¢ wt 42 &3 T
i o s 04 Q) G n = T 4 05 0 =% T3 L W fa = 55 B @ oed od Qo b
[y Q4 (T £ 2 8o HONao ot 0 bl oad v of 5 o, 0! A2 e i (20wl 30 L E s
Ol gBxw g 50 g m - L = = B T R 3 00 ed 3,00 - N ed 42
VO e L PECS Edw® O o Do i Za PR L G A Q)
v} o 4D £33 nad0 Aol RO st o s R 57 o R s wa A d Oeet SN
&) iy 0Nl B Moo 1o M o T Dye . o B 6. s et it Q
— E O B &4 O T
fey G 1 ! i H H G RO { 4 L § | i
!
&
=1 . *
o B ~ o~
178} . U

»

¢

LU

Ol

~

2

Vs 1Y pe 4 2



THE WHITE HOUSE

WASHINGTON

June 18, 1975

MEMORANDUM FOR PHIL BUCHEN
MAX FRIEDERSDORF
ROBERT HARTMANN

JACK MARSH

BILL SEIDMAN

PAUL THEIS
FROM: JIM CANNO WLL
SUBJECT: OIL SPILY, LEGISLATION

Attached is a memorandum from Jim Lynn seeking the
President's approval for: (1) proposed oil spill lia-
bility legislation and (2) a Message to Congress trans-
mitting the legislation and recommending the Senate
approve a 1969 international convention fixing limited
liability for owners of bulk o0il carriers and a 1971
convention establishing an oil spill liability fund.

The 1969 convention comes into effect on June 19,
although without U.S. participation, because the
Senate has not acted.

The proposed legislation is likely to be perceived as
pro-environment, although some will undoubtedly argue
that it doesn't go far enough.

May I please have your comments and votes on the issues
raised in Jim Lynn's memo (See Tab A):

(1) Should the Administration submit the proposed
legislation?

- {2) Should the President urge early Senate approval
of the 1969 and 1971 conventions?

(3) Should the President transmit the bill or just
issue a Message and let the agencies send it up?




On the guestion of timing, please let me have

your views on Lynn's recommendation that it go up

on or about Thursday, June 19, the day the convention
comes into force. We are planning to send the crime
Message up that day, so I recommend we hold off on
the o0il spill package until next Monday.

Also, may I please have your reaction to the draft
Message at Tab B.

I will need your comments by 3:00 p.m. Thursday.
Thanks very much.



THE WHITE HOUSE

WASHINGTON

June 18, 1975

MEMORANDUM FOR PHII. BUCHEN
MAX FRIEDERSDORF
ROBERT HARTMANN

JACK MARSH

BILL SEIDMAN

PAUL THEIS
FROM: JIM CANNO *L&ta
SUBJECT: oiL spinl LEGISLATION

Attached is a memorandum from Jim Lynn seeking the
President's approval for: (1) proposed oil spill lia-
bility legislation and (2) a Message to Congress trans-—
mitting the legislation and recommending the Senate
approve a 1969 international convention fixing limited
liability for owners of bulk o0il carriers and a 1971
convention establishing an oil spill liability fund.

The 1969 convention comes into effect on June 19,
although without U.S. participation, because the
Senate has not acted.

The proposed legislation is likely to be perceived as
pro-environment, although some will undoubtedly argue
that it doesn't go far enough.

May I please have your comments and votes on the issues
raised in Jim Lynn's memo (See Tab A):

(1) Should the Administration submit the proposed
legislation? _ ‘

(2) Should the President urge early Senate approval
of the 1969 and 1971 conventions?

(3) Should the President transmit the bill or just
issue a Message and let the agen¢ies send it up?.



On the guestion of timing, please let me have

your views on Lynn's recommendation that it go up

on or about Thursday, June 19, the day the convention
comes into force. We are planning to send the crime
Message up that day, so I recommend we hold off on
the o0il spill package until next Monday.

Also, may I please have your reaction to the draft
Message at Tab B.

I will need your comments by 3:00 p.m. Thursday.
Thanks very much.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUN 161975

MEMORANDUM FOR THE PRESIDENT
FROM : JAM . LYNN (Signed) Jamss T. Ly=u

SUBJECT: Proposed 0il Spill Liability Legislation

This paper describes proposed Administration oil spill
liability legislation which is being finalized and recom-
mends that the proposal be transmitted to Congress, preferably
on June 19, the day a related international convention is

to come into force. As pointed out below, material will be
ready either for direct transmission by you or for joint
agency transmission in conjunction with a message from you

to the Congress.

This legislation carries out your commitment to Coastal
governors last November to the effect that the Administra-

tion would propose and work for the enactment of a comprehensive
0il spill liability bill. The proposed bill would (1) create

a uniform, nationwide system of strict liability for oil

spill damages and settlement of claims, (2) establish a

domestic fund to pay claims for which the damaged party would
not otherwise be compensated, and, (3) implement two inter-
national conventions dealing with oil pollution damage by
vessels.

BACKGROUND

Three major changes in the way oil is produced and transported
will take place in the next few years. Each of these develop-
ments will increase the possibility of major oil spills
affecting seacoasts, bays and harbors:



- expansion of drilling on the Outer Continental Shelf;

- the beginning of tanker shipments between the terminal
of the Trans-Alaskan Pipeline at Valdez, Alaska, and
the West Coast; and

- construction of deep water ports to accommodate super-
tankers.

Legal arrangements designed to provide compensation to parties
damaged by a spill include two international conventions and
three Federal laws, all of which limit the liability of
certain polluters and establish separate funds to pay clean-
up costs and damages not paid by the polluter.

The increasing number and size of oil spills, and especially
the widespread damage caused by the grounding of the Torrey
Canyon in 1967, stimulated the international community to
develop a comprehensive approach to oil carriers' liability.
The resulting 1969 International Liability Convention fixed
strict, although limited, liability for owners of bulk oil
carriers, and the 1971 Fund Convention augmented the limited
protection in the 1969 convention by providing a supplemental
source of funds for the payment of damages caused by tankers.
The Senate, concerned about the limited compensation avail-
able under these conventions in the event of a catastrophic
incident, has not yet taken any action to approve either one
even though the 1969 convention comes into force internationally
on June 19. 3 :

The three domestic laws, all enacted since 1969, are:

1) the Water Pollution Control Act, which covers vessels
and offshore and onshore facilities in coastal and
~inland waters;

2) the Deep Water Ports Act, which covers supertankers
and other tankers unloading at such ports as well as
the port’ structures; and,

3) the Trans-Alaskan Pipeline Act, which covers vessels
carrying TAPS oil and oil going through the pipeline.



Each of these domestic and international arrangements
establishes limits on liability for o0il spills and creates
separate funds to compensate for damages.

In addition, various State laws provide differing degrees

of liability and compensation for offshore drilling opera=-
tions and for vessels within their coastal waters, and the
Federal Outer Continental Shelf Lands Act defers to State law
in this respect.

Taken as a whole, these arrangements provide a patchwork

of differing and sometimes conflicting compensation for
damages; just as significantly, various types of discharges

of o0il and various types of damages are not covered, resulting
in a situation in which a damaged party may find recovery
impossible; further, the proliferation of compensation funds,
each based on a tax on o0il, results in an unnecessary burden
on consumers and the o0il industry.

In recognition of this situation, Congress included a provision
in the Deep Water Ports Act calling for a study of o0il spill
issues by Justice and a number of other agencies. The inter-
agency group which has been drafting the Administration bill
has also participated in the study so that the present pro-
posal will be fully consistent with the study report when

it is sent to Congress by the July 3 statutory deadline.

Prior to the congressional mandating of the Justice study
and in view of the prospect of a growing number of spills
from vessels, the inadequacy and confusion of existing laws,
and the need for improved protection in connection with
accelerated leasing of Outer Continental Shelf drilling,

(all of which gave rise to your commitment to the governors),
the Executive Branch launched an interagency effort in the
Fall of 1974 to draft legislation that would provide a
comprehensive, uniform, quick and equitable arrangement for
handling damage claims and be compatible with the international
conventions.

ADMINISTRATION PROPOSAL

The bill, which would be administered by the Department of
Transportation: '

- covers all oil damages including damages to natural
resources and loss of earnings;



- requires financial responsibility (insurance, bond,
etc.) for all major oil carriers, terminals, and
producers of offshore oil;

- establishes a fund with a $200 million ceiling financed
by a tax of up to 3¢ per barrel to pay for damages
not otherwise covered;

- generally replaces the oil spill liability provisions,
funds, and taxes contained in the Water Pollution
Control Act, the Deep Water Ports Act, and the Trans-
Alaskan Pipeline Act;-

- preempts State oil spill laws;

- contains provisions to implement the two international
conventions (these provisions are the same as imple-
menting legislation submitted by the previous Adminis-
tration to the 92nd and 93rd Congresses).

Tab A provides a more detailed description of the proposed
legislation.

While the proposed bill is not an environmental protection

law in the traditional sense, by establishing strict liability
for all o0il pollution damages it will provide a strong economic
incentive for operators to take all reasonable precautions

to prevent oil spills. Equally important, the bill's effect
will be to assure compensation for many oil-related damages
which in the past went uncompensated. For example, govern-
ments will be able to claim for provable damages to natural
resources under their jurisdiction. Monies received as compen-—
sation will be available for mitigating the environmental

harm which resulted from a spill.

During the drafting of the proposal, a number of significant
issues were raised by the agencies. It was decided that the
Justice study group would be the appropriate forum to examine
those issues in detail and make recommendations for their
disposition. Agreement has been reached amongst the agencies
on all major issues.



The three most significant areas debated were the nature and
extent of damages which should be recoverable, the role of
the administering agency in overseeing and processing claims,
and the source of oil which should be taxed for the fund.

Tab B cutlines the issues and options considered.

CONGRESSIONAL SITUATION

Senators Magnuson, Jackson and others introduced an oil

spill liability bill on May 15 (S. 1754), much of which

appears to have been taken from an early draft by the inter-
agency group. This bill does not include nor provide for
compatibility with the international conventions. No comparable
bill has been introduced in the House.

It appears likely that hearings will begin in the Senate

by late summer. This will allow Senate committees an adequate
opportunity to consider the Administration's proposal and

the interrelated recommendations of the Justice study, a

study which grew out of the recommendation of a special

joint Senate committee representing the Interior, Commerce
and Public Works Committees that reported out the Deep Water
Ports bill in the Senate.

RECOMMENDATION

We recommend submission of the bill to Congress along with
your strong endorsement of early Senate approval of the

1969 and 1971 conventions. As already noted, we suggest that
this be done on or about June 19 in recognition of the coming
into force internationally of the 1969 convention.

Our recommendation is concurred in by the Departments of
Transportation, State, Interior, Treasury, Justice, Commerce
and by the Council on Environmental Quality, the Federal
Energy Administration, Environmental Protection Agency and
the Federal Maritime Commission.

We propose that you either transmit the bill directly with
accompanying material explaining it and urging early action
on the conventions or that you send a message to Congress



on the matter, leaving transmission of the bill to an agency
or agencies. If you choose this latter course, then the

four agencies representing the primary interests involved
(CEQ, DOT, State and Interior) would like to transmit it
jointly. We are separately preparing the necessary materials
for both alternatives and w111 work with White House staff

to finalize +them.

Either of the foregoing approaches will provide you with a
highly visible vehicle to state your strong support for

the conventions and provide leadership by proposing legisla-
tion with significant environmental overtones, which should
facilitate and complement the Administration's energy program.

[ 1 Approved for Presidential transmission

E:j Approved for Presidential message and joint agency
transmission

[[] see Me



TAB A

SUMMARY OF PROPOSED LEGISLATION

TITLE I - DOMESTIC OIL POLLUTION LIABILITY, COMPENSATION,
AND TUND

A. General

Basically, this title establishes a comprehensive fund
to cover removal costs and damages resulting from all oil
spills in or on the navigable waters and in or on the high
seas, and on the shoreline. Such incidents may involve
vessels, onshore facilities or offshore facilities such
as drilling platforms on the Outer Continental Shelf. Authority
to administer the fund is vested in the Secretary of Transportation.
Requirements and procedures are designed to be compatible with
the international compensation agreements, and the domestic
fund may serve as a first line of recovery for U.S. citizens
in o0il pollution incidents involving foreign vessels.

B. Fund Administration and Financing

The fund {(of not to exceed $200 million) will be constituted
from a tax of up to 3¢ a barrel on all oil transported into
ports or on navigable waters, all offshore oil, and all oil
carried in interstate pipelines in the proximity of navigable
waters. Additional monies will be provided through the subro-
gation of claims and through the payment of civil or criminal
penalties assessed under this bill.

C. Fund Liability

The domestic fund will cover claims beyond an insured
discharger's liability or ability to pay, claims where there
is no known discharger or where there is a dispute over the
designation or a conflict over settlement, and claims where
the mechanisms provided by the international conventions do-
not provide full recovery.

Damages for which compensation may be recovered include:
1. o0il removal costs;
2. injury to real or personal property;

3. injury to natural resources;



4., loss of use of real or personal property or natural
resources;

5. loss of earnings resulting from injury to real or
personal property or natural resources;

6. associated loss of tax revenue for one year.

Claims may be filed, consonant with the particulars
described in this bill, by the following:

1. any agency of the U.S. Government, for o0il removal
costs;

2. the President, or a governor, as trustee in the
case of natural resources;

3. any U.S. citizen who incurs recognized oil removal
costs, damages, or significant economic loss because
of an incident;

4. any State or political subdivision for reéognized
loss of tax revenue;

5. certain foreign claimants in limited situations.

D. Owner/Operator Liability

Strict liability is applied for all damages except where
the discharge was caused by an act of God and/or an act of
war. Total liability of a vessel or ship is limited to the
lesser of $150 per gross ton, or $20 million; total liability
of an onshore or offshore facility would not exceed $50 million.
In cases of gross negligence or willful misconduct of the
owner or operator, liability would be unlimited. If gross
negligence or willful misconduct on the part of the claimant
contributed to the damages, no liability would exist.

E. Financial Responsibility

In general, owners are required to present evidence of
the ability to meet the extent of applicable liability by
such means as adequate insurance, bonds, or demonstrable self-
insurance capability.



F. Notification and Advertisement

Any person causing a discharge incident would be required
to notify the Secretary of Transportation. Upon the Secretary's
designation of the responsible person or organization, that
person or organization would be required to advertise the
designation and the procedures by which claims are to be
presented. The legislation provides guidelines and time limits
for these procedures.

G. Claims Settlement Procedure

(1) Filing of claims — whenever possible, claims shall
be filed with the discharger (or guarantor). When
the alleged discharger is unknown or denies the
designation of discharger, claims are filed directly
with the fund. The attached chart illustrates both
procedures. Generally, the fund acquires through
subrogation the right to recover certain costs
from the discharger.

(2) Penalties - incentives are provided for prompt,
equitable settlements through time constraints,
fines, requirements for payment of expenses, fees,
and/or interest.

H. Preemption

This legislation would preempt the existing domestlc
funds and State laws for oil spill llablllty.

TITLE II - INTERNATIONAL CONVENTION ON CIVIL LIABILITY FOR OIL
POLLUTION DAMAGE

This Title would enact into domestic law the authority
needed to carry out the 1969 convention and authorize the
President to delegate administration to agencies designated
by him.

The 1969 convention provides for strict liability for owners
of bulk o0il carriers for any pollution damage caused by oil
which has escaped or been discharged from the ship. The
convention is limited to damages occurring within the
territory or territorial sea of a party to the convention.



Liability is subject to stated limitations (expressed in
francs, but amounting to approximately $15 million at about
the time the convention was negotiated) and limited defenses
(act of war, act of God, third party cause, negligence of
government authority). Liability is exclusive, i.e., no
claims for damage can be made against the owner other than
in accordance with the convention. To limit liability in
this manner, the discharger or guarantor must establish a
fund equal to the limit of liability; claims are then
processed through this fund. The convention provides
certification and enforcement procedures.

TITLE III - INTERNATIONAL CONVENTION ON THE ESTABLISHMENT OF
AN INTERNATIONAL FUND FOR COMPENSATION FOR OIL
POLLUTION DAMAGES

This Title similarly enacts into domestic law the
substantive provisions of the 1971 convention and provides
for Presidential delegation.

The 1971 fund convention was developed to supplement
the 1969 liability convention by establishing a fund -~
financed by levies on crude and fuel oil received by a
participating nation -- to provide compensation to persons
suffering and proving pollution damage where there is no
liability under the 1969 convention; where the owner is
flnan01ally incapable of meeting his obligations; or where
the owner's limitation of liability is exceeded. Maximum
liability of the fund would not exceed approximately
$32,000,000 at exchange rates in effect about the time this
convention was being negotiated.

TITLE IV - APPORTIONMENT OF CLAIMS AND SUBROGATION, EXCLUSIVE
REMEDY, EFFECTIVE DATE, CONFORMING AMENDMENTS

Implementation of the liability convention requires
that an owner's fund be distributed to claimants in propor-
tion to established claims. It also provides for any country
party to the convention to require by subrogation the rights
of any person it has itself compensated for the pollution
damage in the incident at hand.



TAB B

MAJOR ISSUES DISCUSSED BY THE JUSTICE STUDY GROUP

1. Should damages for which the discharger is liable be

only those established by the courts (injury to persons and
property, with only limited recovery for economic losses and
injury to natural resources) or should this proposal follow
the trend of recently-enacted statutes such as the Deep Water
Ports Act and create liability for additional types of damages,
including economic losses and natural resources?

The group felt that recognized damages should clearly go beyond
those for which compensation is provided under traditional tort
law. After considering all possible types of direct and
indirect damages, it was concluded that, in addition to
traditional liability, compensation should also be provided in
cases involving damage to publicly-owned natural resources,
certain types of losses of earnings, and loss of tax revenues.
However, such expanded coverage would be applicable only in the
case of catastrophic incident, as determined by the Secretary
of Transportation.

2. Should the bill require that the administering organization
must oversee the processing of all claims from the start or
should it provide for the damaged party to turn to the
administering organization only after he or she has attempted
to settle with private insurers?

The group concluded that the damaged party should look first
to a known polluter for recovery first, but, at the same time,
felt that there should be available procedures to avoid undue
settlement delays (the fund, of course, would provide
compensation when the polluter was not known or when damages
exceeded his liability or resources). To this end, the bill
provides the designation by the Secretary of Transportation
of identified polluters who are required to settle claims up
to the limit of their liability. Should a designated polluter
refuse to settle, the fund will pay the claim, with the
designated polluter, if subsequently found liable, being
subjected to financial penalties in the form of interest and
fines.



3. sShould all sources of oil be assessed or only that oil
which is more likely to be involved in a major spill?

The group agreed that all imports should be taxed, but the
area of disagreement centered around whether all domestically
produced o0il should be taxed or only that domestic oil
produced from the Outer Continental Shelf, oil shipped by
tanker or barge, and oil stored or transported in significant
amounts near large bodies of water. It was agreed that the
latter, more limited approach should be adopted to provide a
direct relationship between the source of money for the fund
and likely sources of oil pollution.

-
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DOMESTIC OIL POLLUTION
FUND CLAIMANT PIOCEDURES

The following chart illustrates the claimant's procedure

when the discharger is known:
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DAAFT O0mB [Duval

TO THE CONGRESS OF THE UNITED STATES

.

I am transmitting herewith to the Congress proposed
legislation entitled the "Comprehensive 0Oil Pollution

Liability and Compensation Act."

This legislation would establish a comprehensive and
uniform system for fixing liability and settling claims
growing out of oil pollution damages in U.S. waters and
coastlines. The proposal would also implement two
international conventions dealing with oil pollution caused

by tankers on the high seas.

I consider this proposal to be of high national
importance in connection with our determination to meet
our energy needs in an environmentally sound manner. Those
energy needs require accelerated development of our offshore
911 and %as resources and the increased use of large tankers.
% is proposal seeks to provide a broad range of protection

against the potential oil spills neéessarily associated with

these activities.

In recent years we have taken significant steps to

limit and control oil pollution in the waters of the

¢ [iaas

United States. Yet, in 1973 alone, there were 13,328 reported

0il spills totaling more than 24 million gallons. One-third

of the oil spilled is from unidentified sources, where




S

compensation cannot be obtained under existing law. The
ability of claimants damaged by spills to seek and recover
full compensation is furfher hampered by widely inconsistent
Federal and State laws. Various compensation funds have
been established or proposed, resulting in unnecessary
duplication in administration and in fee payments by

producers and consumers.

This qslatios ......u," Plavech— DUl @uuirenimsnt”
Enviconmertatdy, by establishing strict liability for

all oil pollution damages, provide strong
economic incentives for operators to prevent spills.
Equally important, the bill's effect will be to provide
relief for many oil-related environmental damages which in
the past went uncompensated. For example, governments will

be able to claim for damages to natural resources under
their jurisdiction, with—memrtes—received—as—compensdtion
aveitabrie—formitigatingtire—tarmwiricirtoockpieeces

Bas%d on a Congressionally mandated study by the
Aftorney General, my proposal replaces a patchwork of over-
lapping and sometimes conflicting Federal and State laws.
In addition to defining liability for oil spills, the bill
would establish a uniform system for settling claims and
assure that none will go uncompensated by providing a

fund of up to $200 million derived from a small fee on

oil transported or stored on or near navigable waters.

As I have already noted, the proposed legislation
would also implement two international conventions =--

signed in 1969 and 1971 -- which provide remedies for oil
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pollution damage from ships. These conventions provide
remedies -for U.S. citizens under many circumstances where

a ship discharging oil that reaches our shores might not
otherwise be subjeét to our laws and courts.u Protection

of the international marine environment is basically an
international problem as the waters, currents, and winds
that spread and carry ocean pollution simply do not respect
national boundaries. In proposing implementation of the
conventions, I am mindful of the fact ihat the Senate has

not vet given its advice and consent to either. I urge

Con in vl

such action without further delay. The 1969 convention
/a:r‘uctuil
eoxe—into forc%iinternationa lgﬁwithout our adherence, and

continuing failure of the U.S. to act on such initiatives

may weaken or destroy the prospects of adeguate international

responses to marine pollution problems.

THE WHITE HOUSE

June ¢ 1875
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OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

RUG 18 1975

Dear Mr. President:

rollowing your inquiry at a recent Cabinet meeting concerning the
status of the construction of the Trans-Alaska Pipeline System,

I have undertaken measures to ascertain whether the construction
will be completed on schedule. Mindful of the c¢ritical impact

on our Nation's energy supplies of any delay in completion of the
Trans-Alaska Pipeline System, the Department of the Interior is
continuously monitoring the status of the project. Our review
focuses not only on the environmental aspects of construction,
but also the schedule of construction, and the diligence of the
owners in meeting or improving that schedule.

Right-of-way permits were granted to the applicants on January
23, 1974. Construction of the pipeline started in April 1974.

At that time, the initial through-put of 0il was estimated to
occur in mid-1977. Since that estimate, circumstances have
occurred which might delay the scheduled completion of the pipe-
line. The original estimate of the total cost of the pipeline was
$4.5 million. The owners' estimate of the total cost is now $6.5
billion. Recently, the owners have terminated the services of
Bechtel Corporation, their principal construction manager, and
assumed the management role themselves. During the first six
months of calendar year 1975, progress was greatly hampered by
late deliveries of construction equipment, poor camp facilities,
and an inexperienced working force.

In order to assist the owners in expediting completion, the Depart-
ment last year sought and obtained priorities assistance under

the Defense Production Act. This assistance has been most
beneficial to construction progress.

CONSERVE
\ AMERICA'S
: ENERGY

Save Energy and You Serve America!



The owners still state that the mid-1977 completion date is
attainable. However, due to the unique construction methods
required in the Arctic, a delay of only a few months in one
of several components of the system may have a substantial
effect on the completion date of the project.

To assess the probability of such delays, and to undertake
measures to prevent them, I have invited the owners of the
pipeline to meet with me to informally discuss our concern
that there be no delays in the completion of the project.
This meeting has been tentatively scheduled for the last
week of August.

I will keep you apprised of any changes which may occur in
the project's construction schedule.

Sincerely yours,

’ ’; ’?“*\%\t
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Secretary of the Inteﬁqaa

The President
The White House .
Washington, D.C. 20500 Lo BRI
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THE WHITE HOUSE
WASHINGTON

October 28, 1975

MEMORANDUM FOR: GEORGE HUMPHREYS
DICK PARSONS

FROM: JIM CANNON

Would you give me brief comments--a page or two--
on this report on EPA?

Many thanks.




™Los Angeles, California
October 13, 1975

James M. Cannon, Executive Director
The Domestic Council

The White House

1600 Pennsylvania Avenue
Washington, D.C.

Dear Jim:

I am enclosing my preliminary report on the scope of
the mandate of the Environmental Protection Agency. As you
will see, and as we have already discussed, my conclusion is that
their mandate is even broader than the area in which EPA now operates,
and that it was intended to be so by President Nixon and by
Congress.

We are finishing our work here, and will be moving to Washington
next week. I look forward to seeing you there on the 27th of this
month.

If you have questions or suggestions on this report prior
to that time, please feel free to call.

Best personal regards.

Very truly yours,
///// = T /
e A .

Judith Richards Hope




MEMORANDUM FOR: JAMES CANNON

FROM: JUDITH RICHARDS HOPE
DATE: OCTOBER 13, 1975
SUBJECT : THE SCOPE OF THE WRIT OF EPA

1. CONCLUSIONS.

EPA was created by Executive Order in 1970, in response to
the environmental movement of the 1960's. 1Its initial broad man-
date was quickly enlarged by legislation governing Air, Water,
Noise, Pesticides and Solid Wastes. An avalanche of lawsuits
resulted in Court decisions which have stretched the agency's
authority even further: in many areas EPA's actions have been
held to be mandatory, not discretionary.

In a number of instances, EPA has sought to compel states
to regulate - for example, in connection with transportation
controls - but recent Federal Court decisions have struck down
these attempts, thus returning regulatory responsibility to
Washington.

EPA has been criticized by Environmentalists (for delays
and failures to regulate), by manufacturers (for over regulation),
by labor (for threatening jobs), and by scientists and land use
planners (for a lack of openness in decision-making and a failure
to take an interdisciplinary approach to environmental problems).

EPA, aware of these criticisms, has recently adopted procedures
aimed at streamlining the agency and ranking its priorities. 1In
addition, a number of EPA's critics have made recommendations,
ranging from investment tax credits to "Phase II-type Revenue Sharing"
to improve the functioning while lessening the interference of EPA
in the daily lives of citizens. Whether the legislative changes

necessary to implement such recommendations will be forthcoming is,

however, speculative.



2. ESTABLISHMENT OF THE EVIRONMENTAL PROTECTION AGENCY,

EPA, a recommendation of President Nixon's Advisory
Counsel on Executive Organizations, was established pur-
suant to Reorganization Plan No. 3 of 1970.l Various
environmental functions of other Federal agencies were
transferred to EPA, including those of the Department
of Interior, the Federal Quality Administration, the Environ-
mental Health Service, the Bureau of Solid Waste Management,
and the Bureau of Radiological Health.2

EPA was a hybrid organization from the beginning. Unlike
an independent regulatory commission, EPA is an executive
agency. Its administrator, appointed by the President, serves
at his pleasure. On the other hand, subsequent Congressional
enactments gave the Administrator great independence, making
his position more akin to that of the head of an independent
commission, It has, therefore, become extremely difficult to
determine questions of independence versus control over EPA.

President Nixon's message of July 9, 1970 to the Congress
recommending the establishment of EPA envisioned a "broad mandate"
for EPA.3 EPA's stated purpose was:

"To make a coordinated attack on the pollutants

which debase the air we breathe, the water we drink,

and the land that grows our food. Indeed, the

present governmental structure for dealing with

environmental pollution often defy effective and
concerted action."




The Presidential message envisioned not only a transfer of
principal functions from numerous Federal agencies, but

also the development of ecological research, the establishment
of standards, and the enforcement of these standards. "The

EPA would be charged with protecting the environment by abating
pollution."4 The President stated in conclusion:

"Ultimately, our objective should be to insure

that the nation's environmental and resources pro-

tection activities are so organized as to maximize

both the effective coordination of all and the

effective functioning of each."5

The scope of the problems contemplated, and the absolute
terms used in the Executive Order establishing EPA, form the
basis for the extensive mandate which EPA was given and con-
tinues to have at the present time.

The EPA mandate is no less strong because of establishment
through executive reorganization rather than Congressional
action. Executive reorganization is a powerful tool for
"the better execution of laws, the reduction of expenditures,
and the increase of Government efficiency".6

The extent of EPA's writ must also be viewed in light
of the political climate at the time it was proposed. The
National Environmental Policy Act (NEPA} had been proposed by
Senator Jackson in the summer of 1969 and it went into effect

7
January 1, 1970. That Act spoke in the broadest terms:



"To declare a national policy which will encourage
productive and enjoyable harmony between man and
his environment; to promote efforts which will T

prevent or eliminate damage to the environment and & Yag
biosphere and stimulate the health and welfare of {; L
man; to enrich the understanding of the ecological 1% =}
systems and natural resources important to the ~?/
nation; and to establish a Council on Environmental “\waﬁf
Quality."

When EPA was established by Executive Order, EPA was viewed
as a "line" organization on the environment, while the Council
on Environmental Quality (CEQ) was viewed as a top level
advisory group. Although EPA was given certain responsibili-
ties of the CEQ, notably in the areas of ecological systems and
research, EPA was not subject to the Environmental Impact

9
Statement (EIS) requirement of the NEPA. This anamolous

situation - that the Federal agency most concerned with the
protection of the environment was not subject to the Environ-
mental Impact reports required from all other agencies - -

has now basically been corrected. The Government Accounting
Office, while admitting that the Courts were not demanding it,
recommended that EPA should be subject to the EIS requirements,
except for the water permit program (discussed below) where

the legislation clearly required it.lo EPA then decided to
publish "environmental explanations" for its proposed standards,
requlations and guidelines.ll Eventually, without admitting
any legal duty, EPA has abandoned its "environmental explanations"
and has begun to prepare EIS's for the broad variety of its

actions.

EPA also participates in the EIS program in another way:



it extensively reviews the impact statements of all other

agencies. Indeed, the Denver Regional Office of EPA spends

the majority of its time reviewing environmental statements and
13 '
commenting upon them. It is not surprising that there have,

therefore, been criticisms of EPA delays considering that
from 1970 through June 30, 1975, 6,465 drafts and final

Environmental Impact Statements have been filed with the
14
Council on Environmental Quality by the Federal agencies. More-

over, it is important to point out the breadth of subjects
covered by these Environmental Impact Statements: they are
required, not only in connection with the traditional prob-

lems of air, water and noise pollution and solid waste disposal,

but in other areas such as: coyote disposal; the destruction
15
of hordes of blackbirds on Southern military bases; require-

ments by the SEC that corporations disclose compliance with
environmental laws when £iling a prospectus;16 the construction
of housing facilities by the Post Office Department;l7 and the
abatement of flies on the rivers of Maine.18 On the other

hand, when expeditious action is necessary, as was the case

with the Price Control Commission, Courts have held that the

Environmental Impact Statement requirements may be dispensed
19
with,

Although EPA initially had no enforcement powers, two




1899 statutes dealing with navigable waterways were resur-
rected and stretched to give EPA power to issue permits
regulating the discharge of poilutants into United States
waters.zo The administration of the permit program was
authorized by President Nixon's Executive Order No. 11574.21
When the permit program was challenged in the Courts on the
basis that the statutes' purpose was merely the protection

of navagability, the Courts refused to strike down the permit

program. They regularly held that overriding societal

interests in the preservation of a clean and healthy environ-
ment required these statutes to be read broadily "in the
public interest“.22 The use of the permit program continued
until 1972 when the Federal Water Pollution Control Act
{FWPCA) was enacted.

3. CURRENT AREAS OF AUTHORITY: EPA.

As of June 1, 1975, EPA administers seven separate statutes,
has taken charge from other agencies of four additional areas,
and has been given authority pursuant to Executive Orders
over an additional eleven areas.23 The GPO publishes

a one inch thick index to the statutes, regulations of,

Executive Orders and delegations of authority to the EPA.

The major legislative mandates of EPA are found in six major

areas: air, water, noise, pesticides, so0lid waste and radiation.



(A) Basic scheme of Federal Air Quality Control Legislation.

One year after NEPA was enacted, a companion environ-
mental juggernaut, the Clean Air Amendments of 1970, were enacted.24
Proposed primarily by Senator Muskie of Maine, the Air Act was a
response to the states' failure under earlier acts to produce
and enforce standards for clean air.25 Although that legislation
reaffirmed that "each State shall have the primary responsibility
for assuring air quality within the entire geographic area com-
prising such State . . ." (42 U.S.C. §1857(c)-2(a)), the Clean
Air Act reflects the view that air pollution is a national problem
and attempts to achieve a compromise between the desire for effective
national control and the need to meet state and local needs. The
Act provided for Federally imposed ambient air quality standards26
and for state-prepared State Implementation Plans ("SIPS") which,
in turn, were required to be promulgated by the EPA Administrator
if the states failed to submit their plans within the prescribed
time.27 Similarly, the EPA Administrator was to promulgate
plans if the SIPS did not meet Federal requirement528 or if
the state did not revise their SIPS in conformance with the
EPA Administrator's recommendations.29 The EPA Administrator
could also intervene to enforce the SIPS if the state failed
to enforce them effec:tively.30

Without going into the subesequent, voluminous amendments

to the Air Act, and the multitude of lawsuits which have

been filed against EPA requiring EPA to promulgate regulations



and to take over in areas where the states have failed to act,
suffice it to say that Congress and the Courts have increasingly
required EPA to regulate and to enforce.31 By November 25,
1971 EPA had promulgated and amended regulations setting forth
requirements for the separation, adoption and submission of
SIPS.32 These regulations governed everything from trans-
portation controls to auto emissions to factory smokestack
discharges to the construction of parking facilities. And,
at every stage in this Federal take over, EPA has insisted
that it has no desire to do so.

The theory of the Air Act is that EPA has ultimate
power - we shall have clean air and the states may not be

33
allowed to stand in the way - but EPA need do nothing but

approve a plan in the state which shows it has the capability
to meet the c¢clean air standards by the time set and maintain
them thereafter. The theory is that EPA does not have to
require and deny a broad spectrum of permits if the states
perform their responsibilities, but it can and must if
the states do not.

The result in practice has been that EPA's authority
has expanded in all areas. Under the Air Act, as amended,
regulations have been promulgated governing, for example,
indirect sources of air pollution. These regulations, the

so-called "indirect source rules" were to govern such things



as the building of new parking lots and Federally-mandated
34
car-pooling. The outcry against these rules from Congress,

the states, and the general public was deafening. Early in
1974,35 the provisions were withdrawn, one example of suc-
cessful political and public pressure cutting back on the
exercise of EPA's lawful authority.

Recent Court decisions continue to reaffirm the notion
that EPA must act where states do not. Brown vs. EPA is a

36
case in point. EPA had attempted to impose sanctions

against California for the state legislature's failure to
enact certain clean air statutes as against the municipalities
and subdivisions within California. The Court of Appeals
held that the Clean Air Act of 1970 did not authorize EPA
to force state legislatures to legislate and to punish them
if they failed to do so. The Court found that such authority,
if granted to EPA, would violate basic Federalism concepts
of the United States Constitution. Although at first glance
the Brown decision appears to be a judicial cut back on EPA's
authority, in fact the reverse is true: if EPA can not
compel the states to act, it must increasingly "legislate"
from Washington. (A petition for certiorari in connection
with this case is now pending before the United States
Supreme Court.)

The question of the Constitutionality of the Air Act

itself has been the subject of recent debate. In testimony



before the Senate Commerce Committee in connection with
amendments to the Air Act?7 Attorney General Levi expressed
doubts about the Constitutionality of an Act which empowers
the Federal Government, through EPA, to force States to take
affirmatiﬁe legislative action. On the other hand, former
Solicitor General Erwin Griswold, testifying before the
Senate Judiciary Committee on no-fault legislation, urged
that the Air Act is Constitutional in this respect, that
Congress has the power to require the States to take action
and that this power can be delegated to EPA.

States do have some leeway in setting localized standards
under the Air Act. The recent Supreme Court case of Train

38
vs. Natural Resources Defense Council, upheld an EPA inter-

pretation of the Act whereby Georgia was permitted to make
individual variances from certain state air pollution
requirements. EPA's okay to Georgia had been challenged

by NRDC which asserted that no such exemptions even for a

TR
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the state may set limited individual standards in this & ,;}
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area, the basic standards are established and enforced
by EPA as a matter of both legislative and judicial mandate.

(B) Basic Scheme of the Federal Water Pollution Control Act.

The Water Pollution Control Act (FWPCA) is largely

-10-
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administered by EPA, just as the Air Act is. This Act

directs the EPA to establish research programs and also pro-
vide for grants for research and development and for pollution
control programs. The amounts provided for such grants, however,
are modest when compared with the massive funds for construction
of publicly-owned treatment works, for which EPA makes 75% grants.40
Just as with the Air Act, much of the Federal power is willingly
delegated to any state which is able to administer a program
which meets the Federal requirements such as emission for effluent
standards and ambient standards. Indeed, the ambient standards
are set by the state and can and do vary from state to state.4l

The Water Act was passed over a Nixon veto. When, thereafter,
the President sought to limit funds granted pursuant to this Act
to localities, the City of New York brought suit to release the
funds. In the unanimous opinion of the Supreme Court, in the

42
case of Train vs. City of New York, the Supreme Court held that

funds authorized under the Water Pollution Control Act must be
available for spending and could not be impounded by Executive
Order.

As with the Air Act, under the Water Act a combination of
a very broad legislative mandate and the Courts construing this
mandate in light of the strong public interest observed, results
in enormous responsibilities being thrust upon EPA and these

responsibilities are mandatory, not discretionary.
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(C) The Noise Control Act of 1972.

Several weeks after the Water Act became law the
Noise Pollution Control Act was added to the environmental
federalization process.43 Thelbasic thrust of the Noise Act
is that EPA must set noise emission limits for new products
that produce considerable noise: for example transportation
vehicles, construction equipment and other kinds of motors
and engines. As in the case of the Air and Water Acts, emis-
sion limitations that apply nationwide are subject to ques-
tions as to whether the states or the Federal Government
should have the prime responsibility here.

A strange anomaly is occuring in this area. At a

recent budget examination, for example,44 the Department
of Transportation was urging a national standard because
their constituency and that of the Department of Commerce
(the transportation industry) would then have to comply
with only one set of standards and the local governments
could not set any tighter standards. EPA lawyers, on the
other hand, contended that EPA did not want to set national
standards because they did not want to preclude the localities
from doing it in accordance with their own particular needs
and requirements. EPA lawyer DickMDenny stated: "Contrary

to popular belief, EPA does recognize some limitations on

its jurisdiction.”
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(D) and (E) Pesticides and Scolid Wastes,

Control over pesticides was given to EPA pursuant to
the Federal Insecticide, Fungicide and Rodenticide Act as
amended.45 Jurisdiction over solid waste disposal was granted
by means of the Resource Recovery Act of 1970.46 Each of these
Acts state the formula for Federal compliance somewhat differ-
ently from other pollution laws: that is, Federal agencies
are required to comply with Federal guidelines, and planning
grants are made available, for those who comply. In the case
of pesticides, the burden of proof is put on the manufacturer
to prove that products are safe, rather than on the Federal
Government to prove that they are not safe. Although these
are important areas of responsibility for EPA, they have not
been in the forefront of EPA activities as have the air and

water regulations,

(F) Radiation Controls.

Pursuant to Reorganization Plan No. 3, of 1970,
certain provisions of the 1964 Atomic Energy Act, as amended,
were transferred to EPA.47 The reason for the transfer
was that the Atomic Energy Commission, formerly responsible
for radiation controls, was also a strong advocate of nuclear
power. Therefore, in environmental terms, it was felt that
the controls should be transferred to an agency4ghere there

would be no "conflict of interest," namely EPA, Now, however,

AEC's responsibilities are divided between ERDA, (development
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of nuclear energy) and the Nuclear Regulatory Commission
(NRC) , (radiation control). It has been strongly suggested
that EPA could and should withdraw from radiation regulations,
and transfer their authority to the Nuclear Regulatory Com-
mission.49 Such a transfer would avoid Federal overlaps and

might save money.

4, EPA-CRITICISMS AND RECOMMENDATIONS.

This analysis of EPA's "broad mandate" from President
Nixon and of the even broader specific mandates of the Air,
Water, Noise and Solid Waste Acts indicates that EPA's
current actions are fully supported by executive and legis~
lative authority. As noted, this conclusion has been regularly
affirmed by the Federal Courts. While EPA has made invaluable
contributions to c1eaning up our environment, it has also
been subject to sharp criticism from both the left and the
right. A number of specific recommendations, from stream-
lining its Federal operations to increased state responsibility
for pollution-solving, have been made. For example:

(A) EPA itself acknowledges that (1) there are overlaps

within the agency and (2) that it is physically impossible fax “ e
;o ©

EPA to meet all of the requirements which have been leglsla ;
N

tively mandated, particularly under the Air and Water Acts. 56« 4/’

Al Alm, EPA's Assistant Administrator for Planning and Manage-
ment, states that one solution (and one which has been EPA's

priority for the last three years) has been an attempt to

~14-~



obtain and issue more grants to the states to have them
take over EPA's job of regulation and enforcement. This
would cut down on EPA's direct staff and budget, according
to Alm, but would require additional grant funds. For
example: under the Water Program there is $40,000,000 now
allocated for a state grant program; Alm sould like
$60,000,000. Under the Air Pollution Program, $51,000,000
is allocated; he suggests $80,000,000. Under the Drinking
Water Program there is now $10,000,000 allocated; Alm sug-
gests $32,000,000. Alm suggests that these changes are part
of the "new Federalism": EPA believes that all states
should take over prime responsibilities in these three areas
and become fully involved in regulatory environmental policy
making. He notes that EPA has recently established three
committees (on Air, Water and Drinking Water) which have one
representative from each region and hold regular meetings
in Washington. |

EPA couples these recommendations and requests for addi-
tional funds with a desire to reduce the number and complexity
of regulations they are now administering. John Quarles, Jr.,
Deputy Director of EPA, states that EPA's efforts in this
direction are required to improve the agency's performance.51
Criticism of EPA efforts at reduction was immediate from
conservationists and from certain Congressional staffers,

including Leon Billings, senior staff member of the Senate
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Subcommittee on Environmental Pollution, and a prime draftsman
of the Air and Water Acts.

(b) Conservationists have been critical of EPA because

of agency delays and agency grants of waivers and extensions
of time in which to meet pollution deadlines. (E.G.: auto
emission standards.)}) They suggest that the delays are the
product of industry who are using such devices as the
Environmental Impact Statement requirements to continue "to
keep profits up while polluting our environment“.52

Congressional criticism of EPA comes not only from the
Muskie and Jackson forces, criticizing the agency's delays
in complying with legislative demands, but also from conser-
vative Congressmen such as Del Latta (Republican, Ohio), who
feel that EPA's regional offices are "totally out of hand".
Latta notes EPA action in Antwerp, Ohio, where a regional
staffer applied Federal waste disposal standards so strictly
that instead of being able to obtain the requested 75% money
to construct a modern sewerage system, Antwerp was left with
open cess pools.53

On June 21, 1975 the House Appropriations Committee
criticized EPA's organization in similar terms: "The Agency
appears to some degree to operate more as fifteen separate
entities rather than as a centrally-directed organization
working toward a common goal."s4 {The House Committee

recommended that EPA apoint an Assistant Administrator for

field operations.)
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(C) Land use planners have criticized not only EPA but

the whole NEPA set-up as taking an unduly restrictive view
of environmental problems. Professor Don Hagman of UCLA, for
example, stresses that EPA is not "comprehensive" and that
there are no linkages between actions which the égency takes
in connection with air, water and waste disposal. Thus, for
example, waste disposal needs and permits often conflict with
air quality standards and permits and may also conflict with
drinking water requirements.55 Moreover, Hagman contends that
EPA and the EIS process "double-weight" the environment: this
is the only factor which all agencies must consider before taking
any action. Hagman suggests a comprehensive approach (akin to
the A-95 process established by OMB) to attempt to secure better
coordination of Federal EPA programs.

(D) Labor is sharply critical of EPA, contending that the
strong push for environmental controls is threatening jobs through-

56
out the country. On the other hand, Russ Peterson, Chairman of

the Council on Environmental Quality, points to new jobs being
created in the environmental industry. His survey shows that
although a maximum of 19,500 jobs have been lost through environ-
mental regulations, over 1,000,000 jobs have been created in such
areas as providing steel for sewage treatment plants and developing
scrubbers for manufacturers' smokestacks.57 Peterson's view is

this: free enterprise can do the job if given adequate incentives.

For example, if producing cool air (air conditioning) is b1?{§533>\
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business, then producing clean air could also be big business,
particularly when the Government "whip" is added to investment
or tax incentives.58

At least one labor repreéentative shares this view. Versia
Metcalf, an international representative for the UAW, as well as
a dedicated "conservationist” (as distinguished by her from
"environmentalist") recommends that a sort of "Phase II revenue
sharing" be set up to be administered by EPA. Once EPA has set
uniform national standards for air and water quality, Metcalf
urges that EPA should then merely administer grants to states
and localities having plans for meeting these standards. The
standards would be enforced at the local 1evel.59 Her present
view of EPA: "EPA stinks."

The Council on Environmental Quality has added some recom-
mendations in this area. Russ Peterson, testifying before the
House Subcommittee on Fisheries on September 26, 1975, recognized
two specific problems which affect both NEPA and EPA: (l) the
enormous length of Environmental Impact Statements and (2) the
delays resulting from the processing of these statements. He
suggests legislative or administrative rules requiring short
EISs, a recommendation also made by Dick Fairbanks, a former

Associate Director of the Domestic Council.

(E) The National Conference of Governors (1975 to 1976

Policy Positions Report) also sets forth a number of guidelines

for Congressional consideration in amending EPA's duties under
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the Air and Water Acts. Among these are:

1. Legislatively approved grants of waivers for
air pollution control technology. This suggestion would
preclude EPA from setting absoiute national standards without
some state and local government agreement,

2. An increase in civil penalties for violations
from $5,000 per day to $25,000 per day.

3. With respect to the Water Act, EPA should abolish
the three-step, time-consuming construction grant application
program and replace it with a simplified one-step process.

4, Finally, the Governors supported HR-2175 which
would amend the Federal Water Act to authorize the states
themselves to administer the construction grants program.

(F) The National Association of Manufacturers has been

extremely critical of EPA, and a recent NAM publication shows

a "negative effect" on industrial growth resulting from EPA's
60

non-degradation regulations.

The September, 27, 1975 issue of The Nation, reported on

EPA's activities in connection with the increase in transit
fares from thirty-five to fifty cents in New York City. EPA
estimated that the increase would result in a 10% ridership
reduction, 95,000 additional vehicles entering Manhattan
each day, and concomitant increase in air pollution. Henry

Ford criticized EPA's activities, and proposed instead that

-19-



the Federal Government freeze emission standards for the next
five years. EPA could then deal, not with car emissions, but
with alternatives to the car as a means of transportation. He
proposed: "foot power, sidewalk widening, mini-vehicles, and
streets that would be open to delivery trucks only a limited
number of hours."

(G) The National Academy of Sciences has made recommenda-

tions regarding EPA, particularly with respect to regulating

chemicals in the environment.61 Their Committee recommends:
(1) Formalize the decision-making process to

ensure increased openness and receptivity to the knowledge,

expertise and considered judgments of the non-Federal public

‘directly involved. This would include, at a minimum, a process
described and published in the Federal Register for various
steps in the decision-making process.

(2) Prior to new regulations taking effect, Federal
officials could consult again with a-broad variety of the non-
Federal public at two levels: (a) when regulatory action is
first considered; and (b) after marshalling of pertinent facts,
but before final decision.

(3) Continuing education of the general public on
upcoming decisions by EPA was considered crucial. An affirma-
tive education program was recommended.

(4) The education of the EPA decision makers was
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also strongly urged.
In summary, the National Academy of Sciences recommended

that EPA make its decision-making more planned and less reactive

to outside events through the use of committees of experts and

through the employment of a generic rather than an ad hoc

procedure.

(H) A number of experts have suggested economic incentives
to encourage localities and businesses to c¢lean up the environ-
ment "voluntarily". The present EPA complex of statutes and
Executive Orders is full of "sticks" with very few "carrots".
Many of the people interviewed by this writer felt that the
Federal regulation could be decreased and the size of the EPA
lessened if, for example: investment tax credits were provided
for the transition from polluting to non-polluting clean
devices. A "small claims court” for the small manufacturer
or small town could be established wherein challenges to EPA
directives and to delays in the EIS process could be raised
inexpensively and expeditiously. A heavy tax might be imposed
upon polluters in "bad air" areas, a less heavy tax on polluters
in "clean air" areas. (This proposal, of course, would have
the disadvantage of encouraging "dirty" industries to move to
"clean air" areas.)

The already-noted concepts of "Phase II-type revenue

sharing," and increased state grants with a concomitant with-
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drawal by EPA from enforcement are additional economic tools
which might be employed.

All of these incentives and recommendations would, however,
require legislative changes. Whether the present Congress
would enact such changes is doubtful.

Respectfully §p§pitted,
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4. The Solid Waste Disposal Act, as amended, 42 U.S.C.
§3251 et seq.
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