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THE WHITE HOUSE

WASHINGTON

MEMORANDUM FOR:

FROM:

SUBJECT:

We have reviewed the two papers attached to your June 11,

1976, memorandum and believe the papers should be revised

substantially before being submitted to the President.

A number of suggested changes are outlined in the
attachment to this memorandum.

If you agree that changes are needed, I suggest that a
~drafting group be assembled consisting of staff from OMB,
your staff, and Domestic Council -- with consultation with
White House Counsel, EPA, FEA, Interior and Commerce as
necessary.

I would prefer not voting on either matter until the
alternatives and their implications are spelled out

more clearly. If you believe the memos must go ahead
without revision, I would like to be recorded as follows:

. Reexamination of House Clean Air Bill - Option A
(Maintain the present position on the House bill,
in opposition to any Federal Requirement for
significant deterioration.) I don't believe
it would be desirable to signal a change in
position until the implications of such a
change are better understood.

. EPA's proposed Selective Enforcement Audit (SEA)-
Option B (No Action) at least until the question
of propriety and merits are better understood.

I understand that no action is expected this week on either

the Senate Floor or in the House Commerce Committee on
the Clean Air Act Amendments.

Attachment




COMMENTS ON AND SUGGESTIONS FOR CHANGE
IN THE DRAFT CLEAN AIR MEMORANDA

I. Significant Deterioration - Reexamination of the House bill

II.

A.

This memorandum should be revised to provide
information that would place the alternatives
in a better context for decision. Specifically,
information should be included on: :

1. The acceptability of the remainder of the bill,
if either of the proposed altermatives is
accepted. There are serious problems with

. other aspects of the bill that will have to
be evaluated in a decision on its acceptability.
Attachment A outlines some of these problems.

2. The likely content of the bill that will be
presented to the President, as events are now
unfolding.

3. The chances of heading off any legislation
this session dealing with statiomary sources.

4. The status of court cases involving significant
deterioration, particularly the impact, if -any,
of the case described in Mr. Buchen's June 10,
1976, memorandum.

The significance of the proposed changes in the
House provisions would be easier to evaluate if
there was included with each a brief statement

of the practical impact if the change is or is

not adopted.

It would also be helpful if the memorandum described
briefly the strategy that will be followed in dealing
with the Clean Air Amendments if the President accept
either of the two options presented. :

EPA's proposed Selective Enforcement Audit (SEA)

regulation (Assembly Line Vehicle Testing)

A.

Apparently, Mr. Train raised this matter in terms
of whether the President may have interfered
improperly with Train's regulatory responsibilities
when the President concluded that EPA's SEA
regulations were not warranted. The question of
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propriety should be thought through and the White
House Counsel consulted before any decision memo

is presented to the President. Perhaps the

options of "instructing EPA not to promulgate. . .”
should not be offered in the memo if it is of
qguestionable propriety.

Hindsight now suggests that the SEA issue was not
presented to the President very clearly in the
previous decision memo. Specifically, that

memo did not present (1) a good evaluation of

the SEA question, (2) an indication that EPA

is now proposing a substantially revised program
compared to that proposed in 1974 and (3) any
reference to the fact that a regulatory decision
may be involved.

The memo now proposed does not evaluate clearly
the merits of EPA's latest proposal. For example,
it does not show the costs, benefits, and
incidence of costs that would result from EPA's
proposal compared to alternatives.
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1. The acceptability of the remainder of the bill,
if either of the proposed alternatives is
accepted. There are serious problems with

.~ other aspects of the bill that will have to
be evaluated in a decision on its acceptability.
Attachment A outlines some of these problems.

2. The likely content of the bill that will be
presented to the President, as events are now
unfolding.
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1976, memorandum.
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when the President concluded that EPA's SEA
regulations were not warranted. The question of




propriety should be thought through and the White
House Counsel consulted before any decision memo

is presented to the President. Perhaps the
options of "instructing EPA not to promulgate. . ."
should not be offered in the memo if it is of
questionable propriety.

Hindsight now suggests that the SEA issune was not
presented to the President very clearly in the
previous decision memo. Specifically, that

memo did not present (1) a good evaluation of

the SEA question, (2) an indication that EPA

is now proposing a substantially revised program
compared to that proposed in 1974 and (3) any
reference to the fact that a regulatory decision
may be involved.

The memo now proposed does not evaluate clearly
the merits of EPA's latest proposal. For example,
it does not show the costs, benefits, and
incidence of costs that would result from EPA's
proposal compared to alternatives.






I checked with Max Friedersdorf and learned that
the Senate would not take up Clean Air until the week of
June 14.

On the morning of June 9, I talked with Russ and told
him that I had turned the letter over to OMB, that it
could not be sent until it had been cleared by OMB, and
that Senate action was not imminent.

Subsequently I learned and OMB had

]
discussed it with of Trains office and affirmed

this decision.
















cc: Schleede, Humphreys

THE WHITE HOUSE

WASHINGTON

June 9, 1976

MEMORANDUM FOR: JIM CANNON///

JIM LYNN
BILL SEIDMAN

FROM: JIM CONNOR

SUBJECT: FOLLOW-UP ;
WITH THE PR¥SIDENT

Yesterday, following the session
of the Senate Public Works Commitfe
Russ Train.

th the Minority members
e, the President met with

The following are the two action items which require appropriate
follow-up:

1. President agreed with Russ Train's suggestion that
he (Train) should advise appropriate members of -
Congress that there should be some perfecting amend-
ments clarifying the significant deterioration situa-—
tion, which has resulted from the Supreme Court case
mandating EPA regulations in this field. The President
said that Train should indicate serious reservations
about the way some want to go in this area, and that
Train should specifically decline to support the
Senate bill.

We should take another look at the House bill and see
whether or not we can support it with, perhaps, some
amendments. '

2. The President wants another decision memo on the
subject of Selective Enforcement Audits for the pol-
lution devices on automobiles. This issue was brought
to the President's attention as a part of a bigger
package earlier, but he wants to re-look at the issue.

Because the EPB has had the action on the Clean Air Act Amend-
ments, I suggest that Bill Seidman take the lead on following
up on both these items. Max Friedersdorf should be consulted
prior to Train communicating with the Hill. The President
should receive his decision paper on the SEA issue by close !
of business, Friday, June 11.









T got the impression from our meeting that no one was
particularly willing to recommend to the President that
the pending Clean Air Act amendments would be acceptable
if the Moss amendment were included, but you may want

to reconsider this position in light of the pending
petition brought by the American Petroleum Institute

and others.

I have copies of the briefs filed by the petitioners in
the present court case if you would like to see them.

cc: Frank Zarb




THE WHITE HOUSE

WASHINGTON

June 11, 1976

MEMORANDUM FORZ&AMES CANNON
JOHN MARSH
MAX FRIEDERSDORF
PAUL O'NEILL
- RUSSELL TRAIN
RICHARD DARMAN

JOHN HILL
FROM: L. WILLIAM SEIDMAN /S
SUBJECT: Clean Air Act Issues

In response to a Presidential request, two draft memo-
randums have been prepared by an'interagency group on
EPA's proposed selective enforcement audit regulation
and on the significant deterioration provisions in the
Clean Air Act amendments.

I would appreciate your comments and recommehdations on
the attached memorandums by c.o.b. Monday, June 14.

Attachments




THE WHITE HOUSE

WASHINGTON “

June 11, 1976

“X >
ACTION \
v

MEMORANDUM FOR THE PRESIDENT
FROM: L. WILLIAM SEIDMAN
SUBJECT: EPA's Proposed Selective Enforce-

ment Audit (SEA) Regulation (Assembly-
line Vehicle Testing)

This memorandum responds to your request for a reconsideration
of the SEA issue. This issue was included in an early
memorandum on the Clean Air Act, a copy which is attached.

BACKGROUND

Legal Authorities - Authorization for a discretionary SEA
program is contained in the 1970 Clean Air Act., SEA is
one of several mechanisms provided in the Clean Air Act
of 1970 for reducing auto pollution. Others include:

Emission standards

Certification (prototype testing)

Recall - (Manufacturer corrects deficient model lines)

Warranties - (Manufacturer corrects deficient cars)

Inspection and Maintenance Programs - (at State or local
option) :

Purpose of SEA

Test data generated by industry indicates that 95% of
production line cars would meet emission standards. EPA
questions this data and also believes that industry will
turn out dirty cars unless there is the threat of a Federal
SEA program. Two reasons supporting the EPA belief are

(a) industry's action several years ago to get around
emission controls by installing override devices -- which
were then removed when challenged; and (b) the extra
incentive which industry will have to get around emissions
controls in the years ahead -- in order to meet mandatory
fuel economy standards which are backed up by tough
_penalties. :
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EPA's Initial Proposal - EPA proposed on December 31,

1974 to institute an assembly line test requirement,

titled Selective Enforcement Audit (SEA). These re-
gulations would have resulted in a de facto tightening of
emission standards for certain cars, because 90% of every
model line tested would have had to meet emission standards.
In effect, this proposal would have required manufacturers
to design all cars to a target cleaner than the standards
mandated in the Clean Air Act.

EPA's New Proposal - Following comments by industry and
~government agencies, EPA developed a revised proposal.
Under the new proposal EPA estimates that 800 vehicles
will be tested annually. These tests would be performed
by the manufacturer under the supervision of EPA. This
regulation no longer requires that every car meet the
standards. No enforcement action would be taken if at
least 60% of the cars tested in a model line pass the
test.

Congressional Action - The House Committee has not dealt
with this issue, but the Clean Air Act amendments reported
by the Senate Public Works Committee require that EPA
implement an assembly line test program. If this provision
is enacted into law, the requirement would be significantly
harsher than EPA's current proposal because the Committee
report specifies that every car must pass the test. This
could result in a significant de facto tightening of
emission standards. :

Whether the Senate would delete the provision if EPA's
regulations are promulgated is not known. However, Admin-
istrator Train is willing to try to convince the Senate

to delete the provision if EPA's new regulatory proposal
is promulgated.

OPTIONS

Option A: 1Instruct EPA not to promulgate its revised
SEA regulation

Pros:

- Not needed. Manufacturers' test data indicate that
95 of 100 vehicles manufactured currently meet EPA's
regulatory requirements. '

- Not cost-effective. Virtually no air quality or
health benefits would flow from the regulation.
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- Is inconsistent with Administration's public commit-
ment against initiating marginal requlatory programs;
SEA is a discretionary action.

- EPA should bear the burden of proving that the auto
industry is not building cars which meet auto emission
standards prior to initiating a test program.

~ Risks criticism of Presidential interferrance with
activities of a regulatory agency.

- Would impair Federal government s credibility with
CD consumers.

- Would retard development of state and local mandatory
maintenance inspection programs because of lack of
assurance that production line cars actually meet
established standards. Mt pluue Coyé' ,L
bt et (o~

CD - Opens door to unfair competltlon among auto maker
in the marketplace.

- Precludes a cost-effective approach to public health
CD protectlon.

- Absent regulatlons, Congress may mandate EPA productlon
line testing and the courts may interpret this require-
ment as mandating de facto reduction in emission
standards. This would have a much harshef impact
than EPA's proposed regulation.,

Option B: No action; allow EPA to promulgate its revised ?
SEA regulations; work to eliminate mandatory el
EPA production line testing in Senate bill

Option C: Instruct EPA to re-propose its SEA regulation and
solicit additional public comment prior to
promulgation; work to eliminate mandatory EPA

N "production line testing in Senate bill

Option D: Submit a $4 million Budget amendment to provide
EPA with resources to verify industry generated
productlon line data




RECOMMENDATION ‘ :
Approve Option A (j;;7
Concur: . t

Dissent:

DECISION

Option

Ty

Option

Option

o o wo»

Option

Attachment




THE WHITE HOUSE

WASHINGTON

June 11, 1976

MEMORANDUM FOR THE PRESIDENT

'FROM: . L. WILLIAM SEIDMAN

SUBJECT: Re-examination of House Clean Air Bill

-In a letter to Chairmen Randolph and SEaggers on May 28,

1975, you recommended that the Congress should amend
significant deterioration provisions until sufficient
information concerning final impact can be gathered.
Following your meeting on June 8 with the Senate Minority
Leadership you indicated that you wanted a mehorandum
discussing possible amendments to the House Clean Air

Act amendments as reported by the House Committee on
Interstate and Foreign Commerce. .

. I. BACKGROUND

Significant deterioration amendments, as well as current
EPA regulations, deal with areas of the Nation which are
already "cleaner" than needed to meet EPA established
health standards.

'Although'the House and Senate significant deterioration

provisions are somewhat similar in the specific procedural
mechanisms and their delegation of authority to State
governments in many instances, the two approaches are
quite unigue. They are both, however, very different
from EPA regulations. : ' :

Current EPA regulations, promulgated pursuant to action by
the Courts in 1973, provides for the States to divide

“clean" areas of the Nation -- areas where the quality
of the air currently present no health threat -— into three
geographical classes -- those which must remain pristine

(Class I), those which would be permitted moderate but well
controlled growth (Class II), and those areas which would
be allowed heavy industrial growth so long as the health
standards were not violated (Class IIX). Reliance upon

EPA regulations is somewhat tenuous as the regulations

are currently under legal attack by all sides. The outcome
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as to the ultimate configuration of the requlations is
therefore quite uncertain. Until final judicial review,
there could be continued uncertainty in the application
of the regulations for both the requlated industries

as well as the regulators without clarifying legislation.

The major Senate significant deterioration provisions
provide:

« Only for Class I and Class II. There is no
provision for Class III which would permit States
to select certain areas for heavy industrial growth
as long as the national ambient air standards were
not violated;

. " That best ‘availablé control technology be applied
by the States to major sources on'a case by case
basis. It is a clear signal that more stringent
control than current EPA's new source performance
standards is required. This would mean scrubber-
like technology.

- That all national parks and wilderness areas greater
than 5,000 acres be designated mandatory Class I
areas. ' '

The major House significant deterioration provisions
provide:

« For a Three Class system similar in overall structure
to EPA regulations,

+ More stringent increments for pollution increases
~ through arbitrary percentage limitations. For instance
the Class III allowable increments are only one-
half that permitted in EPA regulations.

- The most stringent definition of best available //Q:?B}o
control technology yet proposed by the House or f
Senate to be applied by EPA. The definition would !
require scrubber like technology without any flexi-
bility.

. Makes significant deterioration applicable not only
for emissions of sulfur dioxide and particulates
as in current EPA regulations but also for the other
 four pollutants which have national ambient standards.

. Would require that all major sources (rather than
sources listed as in the Senate bill and EPA reg-
‘ulations) be covered by the significant deterioration
provisions.



























THE WHITE HOUSE

WASHINGTON

June 14, 1976

TO: JIM CANNON
FROM:
SUBJECT: LEAN AIR

Package attached, including recommended
response to Bill Seidman.

I don't have George Humphreys' comments
on this yet.




SIGNATURE
THE WHITE HOUSE

WASHINGTON

June 14, 1976

MEMORANDUM FOR: JIM CANNON

FROM:

SUBJECT:

As you directed last Thursday, I have looked over the
Clean Air Act amendment situation and attempted to get
up to date on the issues and outlook. I have also

reviewed the two decision papers circulated for comment
by Mr. Seidman.

Briefly, my observations on the situation are as follows:

1. The Significant Deterioriation issue now being
raised for reconsideration cannot be dealt with
intelligently unless treated in a broader context
of:
- Acceptability of the rest of the amendments.
- Practical implications of the various alternatives.
- Chances of getting amendments accepted.
- Chances of forestalling action on stationary //4:?3;3
source amendments this session.

~ Outlook and implication of pending court cases.
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2. There is little chance of success on significant
deterioriation of other desired changes in the bill = —
unless there is a well-coordinated approach managed
on a day-to-day basis from the Executive Office. Such
an effort should draw upon all appropriate elements

*

of the Executive Office and White House —-- as well
as staying in direct touch with Committees, agencies
and others sharing Administration concern —-- much

like any other complex issue is handled when the
conflicting interests of several agencies are involved.
At this point, the-chances of keeping an unacceptable
bill from reaching the President's desk looks bleak
even if a coordinated effort begins.

3. The memoranda circulated for comment by Mr. Seidman
are far too incomplete to warrant conclusions. They
are particularly weak in terms of analysis of whether

a particular clean air requirement makes sense on its
merits.



4, I am still unclear as to whether Messrs. Seidman, Gorog,
Metz and Andrews are prepared to let Domestic Council
staff participate in developing positions, coordination
and drafting papers on a full partnership basis. Unless
they are, this could be a very time consuming operation.
In order to stay in touch with the agencies and others
from which information must come, we'd have to maintain
a parrallel operation to theirs on this issue. Agencies
will, understandably, be confused as to who is in charge.
Even then it would be difficult to stay informed because,
if the past is an example, they hold numerous meetings
at various levels without inviting anyone from the
Domestic Council staff.

Recommendation

In view of the above, I recommend that you sign the attached
memorandum to Mr. Seidman, in response to his request for
comments on the two draft decision papers. Briefly, this
memo:
. Urges that the two decision papers be revised and
improved.
. Indicates your preference not to vote until better
papers are available but, if revision doesn't occur,
asks that you be recorded as favoring:

- maintaining current position on significant deterioriation.
(Principal reasons: consistency with a defensible
position taken in the past; uncertainty that a change
will put the President in any better position.)

- taking no action on EPA's proposed Selective Enforcement
Audits (SEA) -- i.e., assembly line testing -- thus
allowing EPA to proceed. (Principal reasons: Until
better information is available on the merits of the
alternatives and Buchen's office advises on the legality
of the alternatives, no other position is defensible.)

Other Actions

I plan to continue collecting information on the issues
involved and will attempt to get involved in the development
of the papers. P




THE WHITE HOUSE

WASHINGTON ACTION

June 15, 1976

MEMORANDUM FOR: JIM CANNON M
FROM: GEORGE W. HUMPHREYS

SUBJECT: Clean Air Act

I recommend that you suggest to Bill Seidman a
rewrite of both papers. As they now stand, the
President has very little factual basis for a de-
cision. The discussions of the issues contain a
great deal of subjective judgment. (See attachment).

If this is not practical, I recommend the following
positions:

s

o

Re-examination of House Clean Air bill -
Option B - (Submit amendments)

I think it would be a very poor stance to be

opposed to a Clean Air bill. The perception

of "responsible corrections" is much more productive
than blanket opposition. We should fight the
objectionable portions on the merits, rather than
try to kill the bill entirely.

Selective Enforcement Audits -
Option B - (No action)

The option paper is deficient in a number of
assertions as well as being of questionable propriety.
There is no basis for arguing that the SEA's are

not needed or that they are exorbitantly costly.

The government does have a responsibility to the
people to ensure compliance with the laws; and,

the fear of over-regulation notwithstanding.
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I believe we must maintain our responsibility
in this instance.

I would be concerned further about the President's
directing the Administrator in a regulatory
matter. We should look much more closely at this
option if another alternative is chosen.

Attachment

cc:

Dr. Cavanaugh
Mr. Quern

Mr. Schleede



ATTACHMENT

CLEAN AIR ACT

Specific Points to be Reviewed

SEA Regulations

Page 2, Option A. -- I would eliminate "not needed"”
under the "pros". The test data supporting this is
hotly disputed, if not reputed, by examination and
analysis of the original report claiming 95 percent
compliance.

Page 2, Option A -- With a total cost (public and
private) of $20 million, to assert "not cost effective"
is questionable.

Page 3, Option A -- "The burden of proof" point rests
entirely on assertions by the industry which have been
shown erroneous. EPA's conclusions show that the
manufacturers are not in compliance.





















































