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(Any question about abortion, i.e., Hyde Amendment}
Constitutional amendment, etc.).

My position is clear and consistent.

I am personally opposed to abortion on demand. ‘
I do not agree with the Supreme Court decision of
1973. It went too far.

I think we do have to recognize that there are
instances where abortion should be permitted such
as in the case of rape or the illness of the mother.

I favor a Constitutional amendment that would permit
individual states to enact abortion laws suitable

to the citizens of that state. I supported that
kind of Constitutional amendment as a member of the
House of Representatives, and I still do.
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Preliminary Findings: Our initial analysis indicates that

four agencies have legislative authority for medical serxrvices
which they have interpreted to include authority to permit
them to fund or provide abortions: HEW, DOD, VA, and Civil

Service Commission.

It is worth noting that the Congress has not acted consistently
to prohibit abortion as a means of family planning. For
example AID, which has family planning authority, is pro-
hibited by Act of Congress from funding abortion. Similarly,
in HEW the Congress has prohibited abortion under Title X

of the Public Health Service Act (Family Planning) bﬁt have

not aédressed themselves to family planning under Title XIX

(Medicaid) or Title XX (Social Services).

It is also worth noting that the Executive Branch over the
years has not been consistent. As an administrative matter,
HEW has decided that abortion can be a reimbursable service
under Titles XIX and XX. Further, CSA which has legislative
authority for family planning has acted administratively

to prohibit the use of CSA funds for any surgical procedures

intended to cause abortion.
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The conference report is not as restrictive as the language
of the amendment and in some respects is contradictory,

for example, it indicates that abortion would be permitted

in cases of rape or incest.




THE WHITE HOUSE

WASHINGTON

September 4, 1976 '

MEMORANDUM FOR: JIM CAVANAUGH {
. 8 4

FROM: BOBBIE GREENE KILBERG

SUBJECT: Solicitor General's Amicus

Brief in Beal v. Doe

In his amicus brief, Solicitor General Bork argues
that the Pennsylvania Medicaid plan satisfied the
rational basis test for equal protection under the
Fourteenth Amendment. The respondents have argued
that the bar on payments for non-therapeutic abortions
invidiously discriminates between "those who continue
their pregnancies to birth and those who seek to
terminate their pregnancies by abortion" and thus
that the limitation can be justified, if at all, only
if it promotes a "compelling state interest". Bork
has responded to this assertion as follows:

"Moreover, the fact that a woman has a
gualified right to an abortion does not
imply a correlative constitutional right
to free treatment. Individuals presumably
have a "right" to undergo many recognized
medical procedures by a licensed physician
but the Egual Protection Clause does not
affirmatively require a state to cover the
costs incurred by indigents in undergoing
such procedures."”

Attachment

cc: Philip Buchen ’///
Sarah Massengale




THE WHITE HOUSE

WASHINGTON

September 4, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: BOBBIE GREENE KILBERG?\3
SUBJECT: Cases on Federal Funding

and Abortion

Sarah Massengale called last evening with the request
that I provide you this morning with information on the
amicus curiae brief filed in March, 1976 by Solicitor
General Bork in the case of Beal v. Doe. The brief

was filed in support of the petitioners request that
the U.S. Supreme Court grant certiorari to review a
1975 decision by the Third Circuit Court of Appeals
that held that the State of Pennsylvania was required
under the Medicaid program of Title XIX of the Social
Security Act to pay for non-therapeutic abortions.
Under Pennsylvania's Medicaid plan, payments for
abortions had been limited to those abortions which
were medically indicated, i.e. abortions certified by
physicians as necessary for the health of the woman or
necessary to prevent the birth of an infant with an in-
capacitating deformity or mental deficiency. Medicaid
payments for aborticns that were not required for medical
reasons had been barred. This limitation had meant, in
effect, that women covered by Medicaid in Pennsylvania
who had voluntary, non-therapeutic abortions had to use
their own money to pay for the abortions.

In contrast to the Third Circuit decision, the Second and
Sixth Circuits had ruled that Title XIX permitted state
Medicaid plans to deny coverage of abortions that were not
medically necessary. In the 1975 Second Circuit decision
in Roe v. Norton, the Justice Department filed an amicus

. brief in which it argued that the Medicaid statute required
only that necessary medical services be covered. Justice




argued that since non-therapeutic abortions were not
"necessary medical services", states should have the
cption to determine for themselves whether to include
those abortions in their Medicaid programs.

In his amicus brief, the Solicitor General stated- that
the United States Government believed the Supreme Court
should review the Beal v. Doe case because of the con-
flicting decisions of the lower courts and the substantial
importance of the questions presented in the case to the
federal government's oversight responsibilities under
Title XIX. Tre Solicitor General further stated that
the Government was of ths view that neither Title XIX of
the Social Security Act nor the Pctrteenth Amendment to
the U.S. Constitution required a federally-funded state
Medicaid program to pay for abortions that were not
medically indicated.

The plaintiffs in the Beal v. Doe case had raised the
issue of both Title XIX and the equal protection clause

of the Fourteenth Amendment. The U.S. District Court

for the Western District of Pennsylvania ruled that the
Pennsylvania limitation of coverage to abortions that are
medically necessary did not contravene Title XIX but that
the state restrictior as applied during the first *rimester
of pregnancy did deny equal protection since it created
"an unlawful distinction between indigent women who choose
to carry their pregnancies to birth, and indigent women
who choose to terminate their pregnancies by abortion."
The defendants appealed to the Third Circuit Court of
Appeals which held that Title XIX prohibits a participating
state from requiring a physician's certification of
medical necessity as a condition for funding during both
the first and second trimesters of pregnancy. In light

of this disposition, the court found it unnecessary to
address the constitutional question. Though the Second
and Sixth Circuits had ruled upon the statutory question,
the Solicitor General's amicus brief addressed itself

to both the statutory and constitutional questions since
they were both raised by the respondents in opposing the
granting of certiorari.



The Solicitor General's Office has informed me that the
U.S. Supreme Court has accepted certiorari in Beal v. Do=
but has not yet heard oral arguments on the merits. It
is also my understanding that the Solicitor General's
Office has decided not to file a separate brief on the
merits but I am attempting to double-check this.

The only other federal funding cases which I am aware of
involve hospitals and raise the general question of
whether a hospital that provides obstetric services is
required as a result of the 1973 Supreme Court abortion
decisions to also permit abortions to be performed on
their premises. Generally, the lower courts have found
that public hospitals do have a duty to permit abortions
to be performed on their premises but that private hos-
pitals do not. On December 1, 1975, the Supreme Court
refused to hear a challenge to a 1973 statute that per-
mitted federally aided private hospitals to decline, on
either religious or moral grounds, to permit abortions or
sterilizations. The specific case involved a hospital
in Montana run by a Roman Catholic Order.

Most of the litigation in regard to private hospitals has
turned on the guestion of government funding and "state
action." The prevailing, though not unanimous, view of
the lower courts has been that the 1973 Supreme Court
abortion decisions prohibit only state-imposed bars to
abortion and do not cover bars imposed by private groups.
Most courts have held that even when the private hospitals
have sizable government funding, this funding is not
sufficient "state action” to bring the hospitals within
the law.

You may be interested to know that when Supreme Court
Justice Stevens was on the Seventh Circuit Court of
Appeals he wrote the majority opinion in the 1973 case of
Doe v. Bellin Memorial Hospital. In that case the Seventh
Circuit held as folliows:

(1) that a private hospital, by accepting funds
under the Hill-Burton Act, did not surrender its
right to cdetermine whether it would accept abortion
patients; and
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(2) that notwithstanding the acceptance by private
hospital officials of financial support from both
Federal and state governments and the detailed
regulation of the hospital by the state, implemen-
tation of private hospital rules relating to abortions
did not constitute action "under color" of state
law within the meaning of civil rights statutes,

in the absence of a showing that the state sought
to influence hospitals’ policy respecting abortions
either by direct regulation or by discriminatory
application of its powers or benefits.

Pnilip Buchen
Sarah Massengale
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THE WHITE HOUSE

WASHINGTON

September 10, 1976

MEMORANDUM FOR: PHIL BUCHEN
ROBERT T. HARTMANN
JACK MARSH
MAX FRIEDERSDORF
JIM LYNN
DAVE GERGEN

FROM: JIM CANNON

SUBJECT: Draft Presidential Letters on Abortion
Attached for your comments and recommendations are two
draft letters on the President's position on abortion to be
used by the correspondence section in replying to letters

on abortion. One is for the President's signature, the other
for Roland Elliott's.

Could you please reply to Sarah Massengale, Room 220, Ext. 6776
by Tuesday, September 14, close of business.

Thank you.
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THE WHITE HOUSE

WASHINGTON

DRAFT

Dear :

Thank you very muéh for your letter on the proposed
Human Life Amendments to the United States Constitution.
As President,I am bound by my oath of office to uphold the
law as it was interpreted by the Supreme Court in the 1973
decisions on abortion. As a matter of personal philosophy,
however, I am opposed to abortion on demand and am on record
supporting a Constitutional amendment that would return the
power to legislate on this matter to each state. My belief
is that abortion should be available only in very limited |
cases.

At the recent Eucharistic Congress in Philadelphia
I expressed my concern over the growing irreverence for life.
I am enclosing a copy of my remarks for you.

I appreciate your taking the time to express your
views on this important subject.

Sincerely,

Gerald R. Ford




THE WHITE HOUSE

WASHINGTON

DRAFT

Dear

President Ford has asked me to thank you for your
thoughtful message concerning the abortion issue. He
appreciates the concern which prompted you to share your
views on this matter.

As you know, the President is bound by his oath of
office to uphold the law as it was interpreted by the Supreme
Court in the 1973 decisions on abortion. As a matter of
personal philosophy, however, he has expressed his opposition
to abortion-on-demand, and has been on record supporting a
Constitutional Amendment that would return the power to
legislate on this matter to each state. He feels strongly
that abortion should only be available in very limited cases.

At the recent Eucharistic Congress in Philadelphia, the
President expressed his concern over the growing irreverence
for 1ife. I am enclosing a copy of his remarks on that occasion.
The President is determined to do his best to serve the inter-
ests of all the Americaﬁ people. Toward this end he sincerely
appreciates hearing from concerned citizens like you.

Sincerely,

Roland Elliott
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-~ The diverse number of federal departments, agencies
and programs which have some authority for funding
abortions;

-~ The variety of legal interpretations in different
jurisdictions and under diverse authorities; and

-- Precise statistics on the number of abortions are
difficult to verify because:

a) The different requirements for record keeping
under the various federal programs which fund
abortions; and

b) Abortions may be provided and recorded under
different medical diagnosis.

Legal History: The Supreme Court first ruled on the issue of
abortion on January 22, 1973 in two concurrent decisions. The
Court held 7-2 in both cases that on the basis of a constitu-
tional right to privacy States could not interfere with the
decision of a woman and her doctor to terminate a pregnancy
during its first three months. Further, while States could
exercise some control over abortion in the second three months,
on the basis of a legitimate state interest, they could consti-
tutionally ban abortion only in the last trimester.

A majority held that the historic rationale for laws controlling
abortion -- to protect the health and safety of a woman -- no
longer applied during the early stages of pregnancy.

But key questions remained unanswered, including the difficult
legal question of when life actually begins.

Pending Supreme Court Ruling: The Supreme Court has accepted
certiorari to a 1975 decision by the Third Circuit Court of
Appeals which held that the State of Pennsylvania was required
under Medicaid to pay for non-therapeutic abortions. A
memorandum on the case is attached at Tab A. This decision
could support the concept that abortions should be available
regardless of ability to pay, an issue that is raised in this
year's Labor-HEW appropriations abortion amendment.

The Court, which will convene in October, has not yet heard

oral arguments on the merits. The Solicitor General did file

an amicus curiae brief in March, 1976, supporting Pennsylvania's
request for review and its position that the state is not
required to pay under Medicaid for non-therapeutic abortion
(1.e. abortion on demand). The Solicitor General stated that
neither Title XIX of the Social Security Act nor the Fourteenth
Amendment to the U.S. Constitution required a federally-funded
state Medicaid program to pay for abortions that were not
medically indicated.
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Specifically in regard to the Fourteenth Amendment, the
Solicitor General argued as follows:

Moreover, the fact that a woman has a gqualified

right to an abortion does not imply a correlative
constitutional right to free treatment. Individuals
presumably have a "right" to undergo many recognized
medical procedures by a licensed physician but the
Equal Protection Clause does not affirmatively require
a state to cover the costs incurred by indigents in
undergoing such procedures.

1977 Labor-HEW Appropriations: As you know, the Labor—-HEW
Appropriations bill includes an amendment restricting federal
funding of abortions. The effect of this provision is that
no funds in the appropriation can be used for abortions
"Except where the life of the mother would be endangered if
the fetus were carried to term".

The conference report is not as restrictive as the language
of the amendment and in some respects is contradictory;

for example, it indicates that abortion would be permitted
in cases of rape or incest.

The Conference Report states:

It is the intent of the Conferees to limit the financing
of abortions under the Medicaid program to instances
where the performance of an abortion is deemed by a
physician to be of medical necessity and to prohibit
payment for abortions as a method of family planning,
or for emotional or social convenience. It is not our
intent to preclude payment for abortions when the life
of the woman is clearly endangered, as in the case of
multiple sclerosis or renal disease, if the pregnancy
were carried to term. Nor is it the intent of the
Conferees to prohibit medical procedures necessary

for the termination of an ectopic pregnancy or for the
treatment of rape or incest victims; nor is it intended
to prohibit the use of drugs or devices to prevent
implantation of the fertilized ovum.

At issue here is whether the federal government will pay for
non-therapeutic abortions for the poor.




Preliminary Findings:

A. Current Policies: Our initial analysis indicates that
four agencies have legislative authority for medical services
which they have interpreted to include authority to permit
them to fund or provide abortions: HEW, DOD, VA, and Civil
Service Commission.

It is worth noting that the Congress has not acted consistently
to prohibit abortion as a means of family planning. For
example, AID, which has family planning authority, is prohibited
by Act of Congress from funding abortion. Similarly, in HEW

the Congress has prohibited abortion under Title X of the

Public Health Service Act (Family Planning) but has not
addressed this issue in family planning under Title XIX
(Medicaid) or Title XX (Social Services).

It is also worth noting that the Executive Branch over the
years has not been. consistent. As an administrative matter,
HEW has decided that abortion can be a reimbursable service
under the family planning section of Title XX. CSA, however,
which has legislative authority for family planning has acted
administratively to prohibit the use of CSA funds for any
surgical procedures intended to cause abortion.

In December 1975, HEW, in order to comply with its General
Counsel's interpretation of the Supreme Court decision, ordered
all PHS facilities to provide abortions as a normal medical
procedure in all states. Previously this procedure was not
available where prohibited by State law, even if the State law
was unconstitutional.

In March 1971, as a result of an Executive Order by President
Nixon, the Secretary of Defense directed that military medical
facilities should observe applicable state laws regulating
abortion procedures in military medical facilities. 1In
September, 1975, in order to comply with the Supreme Court
decision of 1973, upon the ruling of its General Counsel,

DOD ordered all military facilities to provide therapeutic
abortions as a normal medical service for its beneficiaries
and their dependents. Outside of military medical facilities,
abortions are provided under the CHAMPUS program where this
practice is consistent with State law.
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The VA provides therapeutic abortions for a veteran when the
procedure approved by a properly constituted VA medical

board. Under the VA CHAMPUS program, survivors and dependents
of veterans who are or were totally disabled from a service-
connected disability can receive either therapeutic or
non-therapeutic abortions. This is the same benefit provided
certain dependents and survivors of active duty and retired
members of the Armed Forces under the CHAMPUS program and in
fact is administered by CHAMPUS as a result of a DOD/VA
agreement.

Under the Federal Employees Health Benefits Program the Civil
Service Commission provides abortion benefits for all covered
Federal employees and their families through the payment of
group health insurance premiums.

B. Current Practices: It is estimated that HEW is currently
financing between 250,000 and 300,000 abortions annually at a
cost of $45-55 million. No information exists for departmental
programs separating therapeutic from non-therapeutic abortions.

-- The Social and Rehabilitation Service provides most of
the funding for abortion services under Social Security
Act Title XIX (Medicaid) and Title XX (Social Services).
Expenditures for such abortion procedures must be
estimated since Social Services and Medicaid data
are not available on diagnostic or clinical classifi-
cation or surgical or medical procedures.

~- The Indian Health Service (IHS) provides comprehensive
health services to American Indians and Alaskan natives.
During fiscal year 1973, the IHS provided approximately
$750,000 for an estimated 3,100 abortion procedures.

-— The Bureau of Medical Services estimates that in Public
Health Service hospitals approximately $34,000 was
expended for abortion services in such hospitals during
fiscal year 1974.

In calendar year 1975 DOD provided 6,849 abortions in its own
facilities and 13,087 through CHAMPUS at an estimated cost of
$9 million. :

During FY 76 only one veteran received a therapeutic abortion
in a VA hospital. Figures for dependents and survivors of
veterans are not kept separately from the CHAMPUS program

and are included with the DOD statistics.
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The Federal Employees Health Benefits Program administered

by the Civil Service Commission 1is the single largest insured
group in the nation. There are no separately kept statistics
on the utilization of federal employee health benefits for
abortions.

Comments: The study is underway and we are proceeding to sort
out the legal issues and the details of current practices
under existing Federal programs.

The question of sorting out the statistics on what is the
current use of Federal funds for abortions will of necessity
involve a good deal of estimating. We will seek to provide
the most sound and responsible estimates that can be arrived
at.

Initial analysis indicates that in some cases it may be
difficult to determine the legal minimum requirements.

Tt is worth noting that the immediate legal context is
subject to change by:

a) Supreme Court decision in regard to the Pennsylvania
case over the required use of medicaid funds for
abortions,

b) Final resolution of the "Hyde" amendment in the Labor-
HEW Appropriations bill and subsequent legal challenges
to that provision.

In effect, the key question of federal funding for abortions
will in most instances crystalize into whether the poor are
denied a medical service which is available to the rest of
the population.

Summary: We can, at this stage, report that:

1. The data base in regard to funding abortions is
incomplete and confusing.

2. The legal basis for much of this funding is not always
clear and is in a process of change.

3. Both Congressional and Executive Branch actions have
lacked consistency.

4. The key issue is whether the federal government

pay for non-therapeutic abortions for the poor.«zuY

of
A/




































-2 -

decisions of the lower courts and the substantial importance

of the questions presented in the case to the federal government's
oversight responsibilities undexr Title XIX. The Solicitor

General further stated that the Government was of the view

that neither Title XIX of the Social Security Act nor the
Fourteenth Amendment to the U.S. Constitution required a
federally-funded state Medicaid program to pay for abortions

that were not medically indicated. Specifically in regard

to the Fourteenth Amendment, the Solicitor General argues as
follows:

Moreover, the fact that a woman has a qualified
right to an abortion does not imply a correlative
constitutional right to free treatment. Individuals
presumably have a "right" to undergo many recognized
medical procedures by a licensed physician but

the Equal Protection Clause does not affirmatively
require a state to cover the costs incurred by
indigents in undergoing such procedures.

The plaintiffs in the Beal v. Doe case had raised the issue
of both Title XIX and the equal protection clause of the
Fourteenth Amendment. The U.S. District Court for the
Western District of Pennsylvania ruled that the Pennsylvania
limitation of coverage to abortions that are medically
necessary did not contravene Title XIX but that the state
restriction as applied during the first trimester of pregnancy
did deny equal protection since it created "an unlawful
distinction between indigent women who choose to carry their
pregnancies to birth, and indigent women who choose to ter-
minate their pregnancies by abortion." The defendants
appealed to the Third Circuit Court of Appeals which held
that Title XIX prohibits a participating state from requiring
a physician's certification of medical necessity as a con-
dition for funding during both the first and second trimesters
of pregnancy. In light of this disposition, the court found
it unnecessary to address the constitutional question.

Though the Second and Sixth Circuits had ruled upon the
statutory question, the Solicitor General's amicus brief
addressed itself to both the statutory and constitutional
questions since they were both raised by the respondents

in opposing the granting of certiorari.
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The Solicitor General's Office has informed me that the

U.S. Supreme Court has accepted certiorari in Beal v. Doe
but has not yet heard oral arguments on the merits. It

is also my understanding that the Solicitor General's Office
has decided not to file a separate brief on the merits.

Federal funding also is involved in a group of cases involving
the general question of whether hospitals that provide
obstetric services are required as a result of the 1973
Supreme Court abortion decisions to permit abortions to be
performed on their premises. Generally, the lower courts
have found that public hospitals do have a duty to permit
abortions to be performed on their premises but that private
hospitals do not. On December 1, 1975, the Supreme Court
refused to hear a challenge to a 1973 statute that

permitted federally aided private hospitals to decline,

on either religious or moral grounds, to permit abortions

or sterilizations. The specific case involved a hospital

in Montana run by a Roman Catholic Order.

Most of the litigation in regard to private hospitals has
turned on the question of government funding and "state
action." The prevailing, though not unanimous, view of the
lower courts has been that the 1973 Supreme Court abortion
decisions prohibit only state-imposed bars to abortion

and do not cover bars imposed by private groups. Most courts
have held that even when the private hospitals have sizable
government funding, this funding is not sufficient" state
action" to bring the hospitals within the law. A case in
point is Doe v. Bellin Memorail Hospital in which the Seventh
Circuit Court of Appeals ruled in 1973 as follows:

(1) that a private hospital, by accepting funds //?‘URU(\
under the Hill-Burton Act, did not surrender its ‘a

right to determine whether it would accept abortion {2
patients; and \ﬁb
(2) that notwithstanding the acceptance by private
hospital officials of financial support from both
Federal and state governments and the detailed
regulation of the hospital by the state, implementation
of private hospital rules relating to abortions did

not constitute action "under color" of state law within
the meaning of civil rights statutes, in the absence of
a showing that the state sought to influence hospitals'
policy respecting abortions either by direct regulation
or by discriminatory application of its powers or
benefits.
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. -~ The diverse number of federal departments, agencies
and programs which have some authority for funding
abortions;

—— The variety of legal interpretations in different
jurisdictions and under diverse authorities; and

—— Precise statistics on the number of abortions are
difficult to verify because:

a) The different requirenents for record keeping
under the various federal programs which fund
abortions; and

b) Abortions may be provided and recorded under
different medical diagnosis.

Legal History: The Supremne Court first ruled on the issue of
abortion on January 22, 1973 in two concurrent decisions. The
Court held 7-2 in both cases that on the basis of a constitu-
tional right to privacy States could not interfere with the
decision of a woman and her doctor to terminate a pregnancy
during its first three months. Further, while States could
exercise some control over abortion in the second three months,
on the basis of a legitimate state interest, they could consti-
tutionally ban abortion only in the last trimester.

A majority held that the historic rationale for laws controlling
abortion <- to protect the health and safety of a woman —— no
longer applied during the early stages of pregnancy.

But key questions remained unanswered, including the difficult
legal question of when life actually begins. :

Pending Supreme Court Ruling: The Supreme Court has accepted
certiorari to a 1975 decision by the Third Circuit Court of
Appeals which held that the State of Pennsylvania was required
under Medicaid to pay for non-therapeutic abortions. A
memorandum on the case is attached at Tab A. This decision
supports the concept that abortions should be available
regardless of ability to pay, an issue that is raised in this
year's Labor—HEW appropriations abortion amendment.

The Courit, which will convene in October, has not yet heard
oral arguments on the merits. The Solicitor General did file
an amicus curiae brief in March, 1976, supporting Pennsylvania's
request for review and its position that the state is not
required to pay under Medicaid for non-therapeutic abortion
(i.e. abortion on demand). The Solicitor General stated that
neither Title XIX of the Social Security Act nor the Fourteenth
Amendment to the U.S. Constitution required a federally-funded
state Medicaid program to pay for abortions that were not
medically indicated.
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Sbecifically in regard to the Fourteenth Amendment, the
Solicitor General argued as follows:

Moreover, the fact that a woman has a qualified

right to an abortion does not imply a correlative
constitutional right to free treatment. Individuals
presumably have a "right" to undergo many recognized
medical procedures by a licensed physician but the
Equal Protection Clause does not affirmatively require
a state to cover the costs incurred by indigents in
undergoing such procedures.

1977 Labor-HEW Appropriations: As you know, the Labor-HEW

- Appropriations bill includes an amendment restricting federal
funding of abortions. The effect of this provision is that

no funds in the appropriation can be used for abortions

"Except where the life of the mother would be endangered if
the fetus were carried to term".

The conference report is not as restrictive as the language
of the amendment and in some respects is contradictory,

for example, it indicates that abortion would be permitted
in cases of rape or incest.

The Conference Report states:

It is the intent of the Conferees to limit the financing
of abortions under the Medicaid program to instances
wheré the performance of an abortion is deemed by a
physician to be of medical necessity and to prohibit
payment for abortions as a method of family planning,
or for emotional or social convenience. It is not our
intent to preclude payment for abortions when the life
of the woman is clearly endangered, as in the case of
multiplée sclerosis or renal disease, if the pregnancy
were carried to term. Noxr is it the intent of the
Conferees to prohibit medical procedures necessary

for the termination of an ectopic pregnancy ox for the
treatment of rape or incest victims; nor is it intended
to prohibit the use of drugs or devices to prevent
implantation of the fertilized ovum.

At issue here is whether the federal government will pay for
non-therapeutic abortions for the poor.



Preliminary Findings:

A. Current Policies: Our initial analysis indicates that
four agencies have legislative authority for medical sexvices
which they have interpreted to jnclude authority to permit

them to fund ox provide abortions: HEW, DOD, vA, and Civil
Service Commission.

it is worth noting that the Congress has not acted consistently
to prohibit abortion as a means of family planning. FoX
example, AlD, which has family planning authority, is prohibited
by Act of Congress from funding abortion. Similarly, in HEW

the Congress has prohibited abortion under Title X of the
public Health Service Act (Family Planning) but has not
addressed this issue in family planning under Title XIX
(Medicaid) oxr Title XX (social Services).

It is also worth noting that the Executive Branch over the
years has not been.consistent. As an administrative matter,
"HEW has decided that abortion can be a reimbursable service
under the family planning section of Title XX. . CSA, however,
which has legislative authority for family planning has acted
administratively to prohibit the use of csA funds for any
surgical procedures intended to cause abortion.

In December 1975, HEW, in order to comply with its General
Counsel's interpretation of the Supreme Court decision, oxrdered
all PHS facilities to provide abortions as a normal medical
procedure in all states. Previously this procedure was not

available where prohibited by State law, even if the State law
was unconstitutional.

In March 1971, as a result of an Executive Order by President
Nixon, the Secretary of Defense directed that nilitary medical
facilities should observe applicable state laws regulating
abortion procedures in military medical facilities. In
September, 1975, in order to comply with the Supreme Court
decision of 1973, upon the ruling of its General Counsel,

DOD ordered all military facilities to provide therapeutic
abortions as a normal medical service for its beneficiaries
and their dependents. Outside of military medical facilities,
abortions are provided under the CHAMPUS program where this
practice is consistent with State law.
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The VA provides therapeutic abortions for a veteran when the
procedure approved by a properly constituted VA medical
board. Under the VA CHAMPUS program, survivors and dependents
of veterans who are or were totally disabled from a service-—
connected disability can receive either therapeutic or
non-therapeutic abortions. This is the same benefit provided
certain dependents and survivors of active duty and retired
members of the Armed Forces under the CHAMPUS program and in

fact is administered by CHAMPUS as a result of a DOD/VA
agreement.

Under the Federal Employees Health Benefits Program the Civil
Service Commission provides abortion benefits for all covered
Federal employees and their families through the payment of
group health insurance premiums.

B. Current Practices: It is estimated that HEW is currently
financing between 250,000 and 300,000 abortions annually at a
cost of $45-55 million. No information exists for departmental

programs separating therapeutic from non-therapeutic abortions.

—— The Social and Rehabilitation Service provides most of
the funding for abortion services under Social Security
Act Title XIX (Medicaid) and Title XX (Social Services).
Expenditures for such abortion procedures must be
estimated since Social Services and Medicaid data
are not available on diagnostic or clinical classifi-
cation or surgical or medical procedures.

—— The Indian Health Service (IHS) provides comprehensive
health services to American Indians and Alaskan natives.
puring fiscal year 1973, the IHS provided approximately
$750,000 for an estimated 3,100 abortion procedures.

—— The Bureau of Medical Services estimates that

approximately $34,000 was expended for abortion services
in such hospitals during fiscal year 1974.

In calendar year 1975 DOD provided 6,849 abortions in its own
facilities and 13,087 through CHAMPUS at an estimated cost of
$9 million.

During FY 76 only one veteran received a therapeutic abortion
~in a VA hospital. Figures for dependents and survivors of

veterans are not kept separately from the CHAMPUS program
and are included with the DOD statitstics.
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The Federal Employees Health Benefits Program administered
by the Civil Service Commission is the single largest insured
group in the nation. There are no separately kept statistics

on the utilization of federal employee health benefits for
abortions.

Comments: The study is underway and we are proceeding to sort
out the legal issues and the details of current practices
under existing Federal programs.

The question of sorting out the statistics on what is the
current use of Federal funds for abortions will of necessity
involve a good deal of estimating. We will seek to provide

the most sound and responsible estimates that can be arrived
at. '

Initial analysis indicates that the most difficult question

will be the identification of the legal minimum requirements
under existing law.

It is worth noting that the immediate legal context is
subject to change by:

a) Supreme Court decision in regard to the Pennsylvania
‘ case over the required use of medicaid funds forx
abortions,
b) Final resolution of the "Hyde" amendment in the Labor-

HEW Appropriations bill and subsequent legal challenges
to that provision.

In effect, the key question of federal funding for abortions
will in most instances crystalize into whether the poor are

denied a medical service which is available to the rest of
the population.

Summary: We can, at this stage, report that:

1. The data base in-regard to funding abortions is
incomplete and confusing.

2. The legal basis for much of this funding is not always
clear and is in a process of change.

3. Both Congre551ona1 and Executive Branch actions have
lacked consistency.

4. The key issue is whether the federal government will'
pay for non-therapeutic abortions for the poor.
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SUBJECT: ABORTION

What are you doing about stopping abortions under

the Hyde Amendment of the Labor-Hew Appropriations?

As soon as the veto was over-ridden, the President
directed the Domestic Council group to see that

the law is carried out promptly and effectively.
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SUBJECT: ABORTION

What are you doing about stopping abortions under
the Hyde Amendment of the Labor-Hew Appropriations?
A:

As soon as the veto was over-ridden, the President

directed the Domestic Council group to see that

the law is carried out promptly and effectively.
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Sarah's comments:

She said Nicholson does not plan to set
this meeting up but what he wants to
know is how to respond to Dr. Jefferson.

Whatever is said to her she will take to
the press.

Sarah suggests: Standard reply - regret
but due to President's schedule, he will
be unable to fit it in , etc. which
Jefferson won't like, but it won't give
her any real fuel to do damage with.
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FROM: ALLEN MOORE

SUBJECT:
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some instances, are underway throughout the country.
About 35 million doses of vaccine have been certified
and 25 million doses distributed.

The Arts

(Jim Connfr has staffed the Vice President's memorandum
on the Arts initiative (see last week's status report).
We have suggested that the initiative be announced

at the October 1l4th dinner the President and Mrs. Ford
are giving for Martha Graham. '

\

Status of restriction on HEW funding of abortion

After the Congress overrode the veto to the HEW/

Labor Appropriations bill, a number of law suits

were filed in Federal courts to challenge the
restriction. One in Washington, D.C. and another in

New York City have resulted in two temporary restraining
orders. These orders will prevent the legislatively-
imposed restriction from being implemented across

the nation until there has been a hearing in court.

At the hearings on October 12 (Washington, D.C.) and
October 20 (New York City), plaintiffs (those challenging
the restriction) will ask for a preliminary injunction.
The courts can either deny the request or grant an
injunction.

The Supreme Court will be considering this fall, the
constitutionality of a state ban on the use of Medicaid
funds for abortion. (Maher v. Roe, from Connecticut).
It is possible that the preliminary injunction will be
granted until the Supreme Court rules on this case.

While the temporary restraining order is in effect, HEW
funds will continue to be used to reimburse for abortion
| services.

— !
Abortion letters have been approved and sent to
Correspondence -- Presidential clearance was not
needed because there were no changes.
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THE WHITE HOUSE

WASHINGTON

September 16, 1976

MEMORANDUM FOR: JIM CANNON
FROM: - JIM CAVANA

SUBJECT: Use of Federal Funds for Abortions

The President would like to see the Domestic Council
study relating to the use of Federal funds for
abortions prior to the time he has to act on the
Labor~HEW appropriation bill.

~Paul O'Neill thinks that that bill should be here

in the next day or two.












