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MEMORANDUM FOR: 

FROM: 

THE WHITE HOUSE : ~ (,. "'?/ 

WASHI N GTON ~;-rr ')(c_ )] 

March 24, 1976 Q~ ~ 
~~ ·/' 

THE SECRETARY OF LABOR (f . I"~ 
THE SECRETARY·OF TRANSPORTATION PY 
JAMES E.· CONNOR / • / ~ 
SECRETARY TO THE CABINET ~,,_.~ ~ 

~/ t~;e, 

The President has asked for a report on the status of section 13(C) 
of the Urban Mass Transportation Act which requires that the 
Secretary of Labor certify that fair and equitable arrangements 
have been made to assure that no employees are adversely affected 
by any UMTA grant. 

Could you please prepare a joint memorandum to the President 
which addresses the major problems posed by the requirements 
and i.m.plementation of section 13(C). Your memorandum should 
include an analysis of the problems, an indicaticn of what 
Administration actions may be advisable, and a proposed ti.m.etable. 

I would appreciate it if you would coordinate your efforts with the 
Domestic Council. 

The memorandtun to the President should be submitted to me by 
Wednesday, April 7th. 

cc: James M. Cannon 
Executive Director, Domestic Council 

.. . . 

, 

' 

Digitized from Box 21 of the James M. Cannon Files at the Gerald R. Ford Presidential Library
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THE WHITE HOUSE 

WASHINGTON 

Date '¢'<1 

ro: ~~' 
FROM: DAVID LISSY 

~FYI _ ___;;;....... 

______ Por Appropriate ~ction 

COMMENTS 

' 

' 



PETER F. SCHABARUM 
SUPERVISOR, FIRST DISTRICT 

BOARD OF SUPERVISORS 
COUNTY OF LOS ANGELES 
856 HALL OF ADMINISTRATION I LOS ANGELES. CALIFORNIA 90012 

(213) 974-4111 

April 5~ 1976 

Mr. David H. Lissy 
Associate Director~ Domestic Council 
The White House 
Washington~ D.C. 20510 

Dear David: 

I was pleased to learn of the memorandum sent by Dr. James 
Conner to the Secretaries of Labor and Transportation with 
regard to Section 13(c). This action~ I believe~ is a giant 
step in solving this problem. 

I have enclosed a copy of a resolution adopted by the National 
Association of Counties which will illustrate the problems of 
the transit operators. As to cost implications, I can only say 
again that this labor agreement is a direct byproduct of 
ICC regulations of the 1890's which eventually drove our 
nation's railroads into bankruptcy. The continuation of such 
labor protective agreements can only drive the public transit 
operators of this country into the same bankruptcy court. 

~ly yours, 

PETE SCHABARUM 
Supervisor, First District 

PS:dsc 

Enc. 

' 'L .. , 

-"-
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NACo POLICY RESOLUTION 

TAAUSPORTATIOM LABOR PROTECTIVE AGRE~:liTS SE\..{IO.'t 13(c) 

! Adopt.ecl by h"'Co Board of il_inctors 

I ,_,.areh 30. 1975 

: . 
i 

/ 
I 

.. . 
, .... - ,• _· .. 

. :._. 

I IIHERfiiS. Section 13{c) of tha Urb~n Mass Tra~.s~:.aticm Act :Of 1964 requires 
j as a.preconditicn to UhiA assistance7 :fair and ~~~1ta~1e• ~rrangements to protect. 
1 the 1nterests of e.«ployees by such ass1stance; aml . ._ . ~:. . . . . · ·· .. · 

I. \.t1iERE.l\S• the debl!rmination. of what is "fair cmd ~..:i~bl~" ·i~· ~d2 .. ~ly by -~-.:,: 
the Sec~tll:ry of Labor without ~nefit of writt~ 1"2~1at1ons; and . , . . . . . · .. · 

I . . . . . . . . .. .. ·. ,· : . 
1 · l;t1iffiEASlt bef'ore m-aking this df!terminationy t~ Secre~ry of tabor submits · . · 

· 1 proposed labor pr-ot:eet1ve ag-reements to unions r-ep~t.ing aff<!etad er.ployees~ an~ 

I \!tHEREAS,. the Secretary of lab-::Jr typically su~its such proposals to many : ~--
. lltb!Jt' otgan1zationsll even whe~ there is only a very .::rini;sal p-;:,tential intel'"f:St .·· · 

I involved; and . · . · · · - · : ·, ... 

. . · · WHEREAS,. the Secreta; of tabOr se~ no 1 i~it em ~ ; ~~ of ttrne such ... -_'. · ~~ 
·1 C?rgan1zations rr.ay take to revie"~t ~ p~osed ~sre~::ut a.n:l s~dl r2vi~. often results:_ 

1n unreasonable aru;l unnecessary d~aay$ 1n. fund1ng; a.z::1 , . . · . · · . ·, . 

· WHEHE'ftS~ the ef~ect of this pra~:~ is to allow. ia~r--~rgani~ti-~ ~o hol_d:<~: 
l"~stag~ needed IMTA grants~ ana ·· :.· . · · - · · · · ·'' 

.WrlEREAs~ -~~~ ·~ssu·~ on -t~ar.sit off1c:ial$ to .sign~~ ·a~~ i~ c~~;L 
to assure continuity of piJblic; transportation Sarv1;e cam-sOt reAlistically he. 
ignored; and 

•. 

... ,. 

~··. 
~· ... 

WHEREAS; these pressu~ make rrtanotgement r:rf tra..."'lsi!: o~ations in 4rt q~~rly.;~ 
efficient and c:ost-effec:tive rMnner ie1pO$Sible; ·-·, \ 

NACo URGES THAT • • • •. 1. • ·• ... 

.­.. 

• th2 COngress .:1nd the ~par-~nt of Transpal"'t.a.~fc.; and the Department . -
of labor conduct a thor-ough revi~. study ~d reconsit;eration of the admin- · .": 
1stratiqe procedures currently utn 'I zed in achie'iix;; c-:-r-.pl iance with ~t1on. · ·.· 

. . 
• • •• :~o 

. .· .. 
. . 

... -

, 



-.· 

13(c) of the Urban M!~s Transportation Act of 1954. Particula~ attention 
should· be given to th~ eff~ct of the ge~:ral provisfons and administr~tive. 
proeeduras ~f 13{c) as they iffi?act o~ th; pto~isfon of public transport~tiot 
seN1ce5 

the study should also include tut not. be restricted to consid2ration$ 
sueh as: 

0 The relevance and effectiveness of 13(c} lt! assuring agreements which 
ar~ fair and equitab1e to public trar.s~~ticn ~sars and taxpayers at tha 
fe<feral. stat2 aml local levels. · · , · · 

6 A limitation of 13{c) review pre-.ristCl'ts tcr these ·unic;m~ ba\fing a diree" 
- t B.. i ·~ • 1 n ere.,.._;J.. rt "" •• !m .. 

. .. 
~ ·· A lfmitat1on of the ar:~unt cf ti~ affected uni~ns may ba p~~itted 

1n their r~vialll of labor prot~ctive agl""E!~~nt~..; 

o The nee~ for wl"'itt2tl r£gu1ations ~ guide t..~e O~part:nent ·of-laba1"' fn 
its admin1st~ation of 13(~}-

9 The need fo~ a review of the app~c~~iateness and relev~n~a of the pro­
vi~rfons am! use o.f tha ~o-cailed "sr;C.C;l agreamant'• negotiated and signed by 
the American Publie Tran~it Association (r;presenting manag~~nt) and th~ 
~~lg~ted Transit Union and Transport YQrker$ Union of America. 

o The need to separate application of agreement provi~1ons ?pprop~i~t:~ · 
for ra11 transit employees whi~h are base~ upon 19th century rail pro~is1on! 
f~om those appropriate for ~~dern tran~it sys~ employees~ 

9 The need to ensure that ~tate co11ect1ve b~rgaining laws wili ap~ly 
to 1oeal transit public employee labor- relations and shall not he prer.pted 
by the Seeretar,y of Labor. . 

. ~ . 

: 

-- ...... -. ···- . .. .. . . • . ~ .. --··--·- .... - . 
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MEMORANDUM FOR: 

THROUGH: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 
INFORMATION 

WASHINGTON 

April 13, 1976 

JIM CONNOR 

JIM CANNON 

JUDITH RIC ,...,,'-'..:> 

DAVID LIS 

UMTA Section 13(c) Labor Protective 
Arrangements 

We hosted a meeting today attended by Bob Patricelli, UMTA 
Administrator, Bob McManus, his staffer, and John Read, 
Executive Assistant to Secretary Usery. Although DOT and 
DOL are far apart on 13(c) issues, Read will prepare a 
written Labor Department response to the options presented 
in Secretary Coleman's April 7 position paper to the Pres­
ident. That written response will be submitted by April 21. 

. .. -·. ' ' - _--,~ -· •' 
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MEMORANDUM FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

April 22, 1976 

JIM CANNON -A~ 

DAVID LIS#IIf 

Attached is your copy of Bill Usery's latest memo on 
the 13(c) problem. 

Jim Cavanaugh, Steve McConahey and Judy Hope also have 
copies. 

Attachment 

c \ 
/ 

' 

; !1 ....... 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SECRETARY 

WASHINGTON 

April 21, 1976 

MEMORANDUM FOR THE PRESID:E:NT 

ATTENTION: James E. Connor 
Secretary to the Cabinet 

SUBJECT: Section 13(c), Urban Mass Transportation Act of 1964, 
as amended 

This memorandum follows up on a meeting held on Tuesday, April 13, 
1976, between David H. Lissy of the Domestic Conncil Staff, Adminis­
trator Robert E. Patricelli and Robert McManus of the U.S. Depart­
ment of Transportation's Urban Mass Transportation Administration, 
and John C. Read, Executive Assistant/Counselor to the Secretary 
of Labor. At the conclusion of the meeting it was agreed that the 
Department of Labor would prepare a memorandum in response to 
the DOT Memorandum for the President dated April 8, 1976, concern­
ing Section 13(c) of the Urban Mass Transportation Act of 1964, as 
amended. A copy of DOT's April 8, 1976 memorandum is attached. 

Prior to commenting on individual items in the DOT memorandum, 
there are some initial comprehensive observations that must be 
made. First, we believe that there is among public bodies, transit 
systems, and others who become involved in the UMTA grant process 
a widespread lack of understanding of the employee protection require­
ments and the procedures utilized by the Department of Labor in 
processing grant applications for certification purposes. There also 
is a strongly-felt opposition by some to the specific statutory protec­
tion requirements. This lack of understanding and opposition is 
reflected in the overall thrust of the DOT memorandum. Thus, 
many of the proposals set forth therein are contrary to the specific 
letter of the law. Others run counter to the statute's spirit and intent. 
Accommodation of DOT's position on these matters cannot be 
accomplished through administration action, but instead would require 
amendment to the existing legislative requirements. 

, 
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As a second initial observation, we would emphasize that since the 
passage of the Act, the Department of Labor has made in excess of 
1350 certifications. In only a handful of cases has the Department 
been unable to make the required certification. Given the many 
diverse and complex situations in which the protection requirements 
must be implemented, we believe that this record is commendable. 
A 1971 evaluation by an outside contractor concluded that the Depart­
ment of Labor's performance in administering Section 13(c) had been 
"uniformly excellent. " 

PROBLEMS 

Six problem areas are cited in the DOT memorandum, as follows: 

I. Applicability. 

DOT questions whether "protective arrangements developed in the 
context of public subsidies to privately owned transit companies and 
of railroad mergers and consolidations are appropriately applied to 
what is now a publicly owned transit industry. " 

There is very little room for administrative discretion under Section l3{c) 
in this area. Section 13(c) requires that protective arrangements cer­
tified thereunder "shall include provisions protecting individual employees 
against a worsening of their positions which shall in no event provide 
benefits less than those established pursuant to Section 5{2)(£)" of the 
Interstate Commerce Act. {Underscoring added.) This language 
could not be more clear. The Secretary of Labor cannot certify protec­
tive arrangements under Section 13(c), UMTA, which do not include 
Section 5(2)(£). ICA, benefits or the equivalent thereof. M~reover., we 
believe it appropriate that a uniform level of protections apply to 
employees who are affected by Federally sponsored and/or funded 
activity, no matter what particular industry is involved. What should 
vary from industry to industry is the application of the required levels 
of protection to place them in harmony with particular industry and 
area practices. This can be and is best accomplished through negotia­
tions between industry and employee representatives. 

Interestingly, no Federal funds are involved in normal Section 5{2){£) 
applications, merely the Federal (ICC) approval of a private industry 
"consolidation". In the transit industry application on the other hand, 

' 
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substantial Federal grant money accompanies the employee protection 
requirements, and under the UMTA operating assistance program, 
grant money can be used to pay employee protection costs. 

DOT's memorandum acknowledges that employee claims for benefits 
under Section l3(c) have been small in number and states "[T]herefore, 
Section 13(c) is probably producing very little in terms of necessary 
protection, while its operation is causing significant frustration, red 
tape, and intrusion on labor-management relations ••• " The lack of 
large numbers of employee claims is no indication that.Section 13{c) 
is producing "little in terms of necessary protection". The develop­
ment of the specific protective arrangement for application to a 
particular project situation resolves many issues that would other-
wise lead to claims. This is particularly true in the area of preserva­
tion of pension and other fringe benefit programs. Claims for protection 
of such benefits are in effect resolved by the parties in advance. 
Similarly, arrangements to give retraining and priority employment 
rights to employees who would otherwise be deprived of employment 
as a result of the Federal assistance reduce the num.ber of future 
claims. 

The claim that Section 13(c) causes "significant frustration, red tape, 
and intrusion on labor-management relationships'' simply is not true 
as a general proposition. Comments on specific points raised in the 
DOT memorandum with respect to this theine are set forth below. 
We would me rely point out here that no evidence or documentation 
has been offered in its support. Also, we would cite the following 
two statements concerning Section 13(c) contained in a report prepared 
by UMTA staff following a November 20, 1975 Conference and Symposium 
on Transit Industry Labor-Management Relations Research: 

1. Of the many factors which affect transit industry 
labor-management relationships, the provisions 
and implementation of Section l3(c) of the UMTA 
Act appear to be among the least significant, either 
in arriving at contractual agreements or in the 
substance of those agreements. Although the 
perception by those not involved in collective bar­
gaining of the influence of l3(c) ranges from 'no 
effect' to 'blackmail, ' the perception by the parties 
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themselves is that 13(c) is not a significant issue in 
negotiations. It was the judgment of the researchers 
and most of the participants that if l3(c} had never 
been enacted, the problems and issues facing the 
industry in the area of labor relations would be 
similar, if not identical in magnitude and composi-
tion. · 

2. It was generally agreed that the attention and level 
of importance given to the ramifications of the 
jurisdictional dispute [DOT-DOL) involving 13(c) 
is misplaced and unwarranted. Such a confronta­
tion takes out of context the overriding concern of 
the Act as a whole, which must be the Federal 
interest and the public interest in assuring a· 
viable and a responsive mass transit system. It 
is in this framework that labor's and management's 
responsibilities, whether on the l3(c) issue or in 
the broader content of labor-management relations, 
should be assessed. 

Whatever frustrations and red tape exist in the process arise out 
of the labor-management and collective bargaining relationships 
which are allowed to operate and not from any Federal intrusion 
on these relationships. 

2. Labor unions veto. 

The DOT memorandum states that the operation of Section 13(c) 
"gives labor unions an effective veto power over UMTA grants. " 
The memorandum then goes on to expand on the problems which 
arise for grant applicants in the bargaining process utilized by 
Secretaries of Labor in the development of protective arrangements 
under Section 13(c). 

The DOT memorandum itself states that "[T]he legislative history 
of Section 13(c) clearly indicates that Congress contemplated col­
lective bargaining as a method of arriving at the labor protective 
arrangements to be followed in the transit industry •.. " To quote 
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from the Report of the Senate Committee on Banking and Currency 
dated March 28, 1963: "The committee does not believe that it is 
feasible to enumerate or set forth in great detail the provisions that 
may be necessary to assure the fair and equitable treatment of 
employees in each case. In this regard, it is expected that specific 
conditions will be the product of local bargaining and negotiation, 
subject to the basic standard of fair and equitable treatment.. " 
(underscoring added) 

In point of fact, we would note that we have had to make "determina­
tions" of protective arrangements over union objections in project 
situations in Denver, Delaware, Chicago, Detroit, and Boston. This 
fact certainly tends to discredit the "union veto po~er" charge 

The DOT memorandum states that the Department of Lalx>r "has 
issued no regulations to guide the operation of law". With coopera­
tion and involvement by representatives from UMTA, regulations in 
the form of guidelines were drafted during calendar years 1974 and 
1975. Those regulations received the internal approval of Department 
of Labor officials. However, when final UMTA concurrence and/or 
comment was sought, none could be obtained and the proposed regula­
tions were never finalized. 

The DOT memorandum alleges that "labor 1 s effective veto over UMTA 
grants gives labor an important hostage in collective bargaining on 
issues unrelated to labor protection ... " However, the memorandum 
admits that "such abuses have not been documented. 11 We of course 
would be interested in reviewing any factual situation supporting this 
allegation, however it is our belief based on twelve years' experience 
under the statute and over 1350 certification actions that abuses of the 
process have been virtually nonexistent. 

3. Impression of clumsy management. 

The basis for this problem area is that "UMTA cannot reliably plan 
which capital projects will receive funding in any given year because 
of the uncertainties of Section 13(c) negotiations. 11 

We would point out here that UMTA and the applicants for assistance 
always have the most control over timing of grant application processing 
and 13(c) negotiations. At the request of certain applicants, we have 
commenced negotiations prior to submission of a project application to 
UMTA and occasionally have been in a position to certify a project 
prior to UMTA 1 s formal referral of it to us. ,.,..~ :: 0 N .. ~;· ~~._ 

.!' < .... ' 
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There are and always will be certain fiscal year-end crises. 
However, avoidance of such crises seems to be most within 
the control of applicants and UMTA. 

4. Burden of proof. 

The DOT memorandum apparently seeks to make two points under 
this heading: first, that the Department of Labor requires that 
protective arrangements be developed even if there is little likeli­
hood of adverse impact on employees and secondly, that grant 
recipients must carry the burden of proof in claims cases and 
are therefore at a disadvantage, particularly in the context of an 
operating assistance grant situation. 

With respect to the first point, we would refer to the last sentence 
of Section 13(c), which states that 11[T]he contract for the granting 
of any such assistance shall specify the terms and conditions of 
the protective arrangements. 11 (underscoring added) Interpreted 
in the context of the legislative history, we believe that this language 
clearly contemplates the development of specific protective arrange­
ments in each project situation. The Department of Labor has 
continually interpreted Section 13(c) as requiring the development 
of protective arrangements in advance of final project approval, so 
that all parties will be aware of their rights and obligations thereunder. 
Also, in the event of disputes as to whether valid claims exist, or as 
to the proper administration of those claims, procedures will be 
available in the protective arrangement for the orderly resolution of 
such disputes. 

With respect to the second point raised in the DOT memorandum 
under the "Burden of proof 11 heading, it would seem that DOT is 
concerned that employees may now be protected against any adverse 
effect that takes place during the course of UMTA assistance, whether 
or not the adverse effect is a result of that assistance. The model 
agreement, which was negotiated for specific application to operating 
assistance projects, defines the terms 11 Project 11 and "as a result of 
the Projece• as follows: 

The term 11Projece•, as used in this agreement,_ 
shall not be limited to the particular facility, service, 
or operation assisted by Federal funds, but shall 
include any changes, whether organizational, 
operational, technological, or otherwise, which 
are a result of the assistance provided. The phrase 
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"as a result of the Project" shall, when used in 
this agreement, include events occurring in 
anticipation of, during, and subsequent to the 
Project and any program of efficiencies or 
economies related thereto; provided, however, 
that volume rises and falls of business, or changes 
in volume and character of employment brought 
about by causes other than the Project (including 
any economies or efficiencies unrelated to the 
Project) are not within the purview of this agreement. 
(underscoring added) 

On the basis of the underscored language, it is clear that employees 
are not provided protection against adverse effects unrelated to the 
Federal assistance. 

Finally, we would point out that under most protective arrangements 
claiming employees have an obligation to identify the project and 
specify the pertinent facts of the project relied upon. The burden 
is then placed on the grant recipient to prove that factors other than 
the project affected the employee. The rationale for this arrange­
ment is that normally only the grant recipient possesses the informa­
tion necessary to establish the validity of or disprove an individual 
employee's claim. Were the burden of proof on the employee, he 
would find it impossible to meet in virtually every case because of 
the lack of availability of necessary factual information to him. 

5. National Agreement. 

The DOT memorandum states incorrectly that the "Department of 
Labor has been unwilling to accommodate specific geographic 
differences" in connection with the operation of the so-called 
National Agreement. At the time the industry and union representa­
tives who negotiated the National Agreement presented that agreement 
to the Secretary of Labor, they also proposed the utilization of certain 
specific procedures which themselves contemplated possible modifi­
cations to the National Agreement. The National Agreement has been 
applied in a number of instances both with and without modification. 
In still other instances, other arrangements than the National 
Agreement have been utilized. 

The DOT memorandum then states that the "National Agreement 
contains a great number of specific provisions that overly constrain 
management decisions- -for example, a requirement that a 60 -day 

i,,: :..~ 
,_';·,) ""' -,.. ' 

"--,"=..-.,. .• ._ ... ~~ ,.;'/' 
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notice plus 80-day appeals/arbitration period be given to local 
unions before any schedule or route modification can be imple­
mented." 

The National Agreement was negotiated by highly skilled and 
capable negotiators on the industry side. In toto, we believe 
that it compares quite favorably from the applicant side with 
previously negotiated Section 13 (c) agreements. 

The specific National Agreement provision cited in the DOT 
memorandum--and interpreted therein as requiring that "a 60-day 
notice plus 80-day appeals/arbitration period be given to local 
unions before any schedule or route modification can be imple­
mented"--was addressed and highlighted by the Department of 
Labor in the context of a recent proceeding to determine its 
appropriate application to a Los Angeles, California operating 
assistance grant. In its January 29, 1976 letter of determination 
in that case, the Department of Labor found that the notice pro­
vision clearly was not intended to apply to normal schedule and 
route modifications. To quote from the Department of Labor's 
determination: 

"Indeed, it is difficult to construe any events ar1smg 
'as a result of' an operating assistance project which 
would require notice and negotiation of what are commonly 
called implementing agreements. The mere acceptance of 
Federal operating assistance funds certainly does not 
make every action of the District 'a result of the Project'. 11 

6. Stifling innovation. 

The DOT memorandum states that Section 13(c) has a "seriously 
inhibiting effect on innovation in the transit industry. " 

We are aware of no idea or experimental method of operation 
jeopardized or prevented by Section 13(c). Over the past year we 
have been able to develop protections for novel and experimental 
endeavors such as the Knoxville van pooling and Rochester dial-a­
ride projects. To quote Daniel Roos of MIT who studied the· 
application of Section 13(c) to para-transit projects: "Many labor 
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difficulties arise from approaching labor unions with susp1c1on 
and mistrust. 11 Professor Roos noted that problems existed; 
he stated that 11[W]e tend, however, to exaggerate those labor 
problems and thus establish potential conflict situations between 
labor and management. n 

We do not understand the statement that Section 13(c) 11perils the 
continued survival of the private taxi industry which would likely 
benefit from paratransit development. 11 DOT determines the 
projects and applicants which are eligible for Federal funds and 
it is our understanding that certain taxi or taxi-related projects 
have already been funded. 

Proposed Remedies 

DOT proposes six remedies nto rectify the problems of 13(c) as they 
apply to all categories of UMTA capital grants. " Prior to listing 
those remedies, however, the DOT memorandum states that 11it is 
clear that Section 13(c) is being misapplied in connection with 
Section 5 grants for operating assistance ... 11 The DOT memorandum 

. suggests that the Secretary of Labor use alternative administrative 
practices from those used in capital grant situations in applying 
Section 13(c) to operating assistance grant applications. It is stated 
that this is 11wholly consistent with the statute 11 and that "Congress 
had to apply 13(c) to Section 5 in order to cover the capital grant 
aspect, 11 apparently suggesting that Congress may not have intended 
that 13(c) apply to operating assistance grants under the Section 5 
formula grant program. 

We would point out here that during the consideration of the legislation 
which eventually became the National Mass Transportation Assistance 
Act of 1974, and provided Federal money for the first time for the sub­
sidization of operating expenses, DOT proposed a "technical revision" 
to a pending bill which would amend it so as to make Section 13(c) 
inapplicable to operating subsidy grants. The Department of Labor 
opposed the proposed revision and it apparently was not seriously 
considered by the Congress. The language of the statute in Section 
S(n)(l) clearly applies Section 13(c) to operating assistance projects 
and the legislative history supports its application just as for the 
capital grant program. 

, 



- 10 -

The Department of Labor 1 s comments on the six options set forth 
in the DOT memorandum follow under the same headings as used 
by DOT: 

1. Multi-year certifications, with stronger DOL role 

In accordance with what we interpret to be the legislative mandate, 
the Department of Labor approaches the development of protective 
arrangements on a project by project basis. For many applicants 
and projects, this produces a multi-year certification. The model 
agreement is in effect a multi-year protective arrangement for 
application to operating assistance grants. · 

In the light of a legislative history calling for the development of 
specific protective arrangements through collective bargaining in 
the context of particular projects it is inappropriate for the Depart­
ment of Labor to attempt to predetermine such arrangements. 
Applicants can seek to and do negotiate multi-project, multi-year 
protective agreements. This is in keeping with the spirit of the 
development of protective arrangements through collective bargain­
ing. It appropriately limits such arrangements, however, to 
specifically anticipated project situations. 

The Department of L~bor continues to feel that it is neither appropriate 
nor useful to set fixed time limits on negotiations. Instead, the· 
Department expects involved parties to make a good faith effort to 
reach agreement on appropriate and mutually acceptable protective 
arrangements. If, having made a good faith effort to reach agree­
ment, the parties find themselves unable to consummate an agreement, 
either party may request that the Secretary of Labor determine the 
terms and conditions upon which he will base his certification. As 
pointed out earlier, this is a process that is most in the control of 
applicants and the Department of Transportation. 

2. Negative declarations with changed burden of proof. 

The DOT suggested categorization of projects and use of a negative 
declaration of im.pact statement is a questionable practice under the 
statutory language, which states that "[T]he contract for the granting 
of any such assistance shall specify the terms and conditions of the 
protective arrangements. 11 (underscoring added) Attempts to develop 
specific protections only after claims of adverse impact are made 
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would obviously be difficult. We have repeatedly interpreted 13 (c) 
as requiring protective arrangements in advance of project approval 
so that all parties will be aware of their rights and obligations . 
thereunder. Also, should disagreements arise as to whether valid 
claims exist, procedures are already in place for the resolution of· 
such disputes. 

3. Federal definition of fair and reasonable arrangements 

This DOT suggestion is in our view contrary to the expressed 
congressional intent. The recently negotiated national or model 
agreement, on the other hand, is an approach which reflects the 
spirit of the legislative intent and sets forth a set of presumably 
reasonable protections for application in the majority of project 
situations while allowing for modification to accommodate special 
local circumstances. 

Both industry and union representatives have raised the possible 
future development of other model agreements for application to 
other types of UMTA projects. This approach is in keeping with the 
spirit of the development of specific protective arrangements through 
collective bargaining as opposed to by Government fiat. 

The DOT memorandum at this point devotes a paragraph to the 
relationship of employee protective arrangements and productivity 
improvements. 

We are not completely clear as to the intent of this paragraph. 
However, the Report of the House of Representatives Committee 
on Banking and Currency when it reported out the Urban Mass 
Transportation Act of 1963 bears on this point in attempting to 
strike a balance between public and private interests: 

Although the problem of worker protection may arise 
in only a limited number of cases, the committee 
nevertheless believes that the overall impact of the 
bill should not be permitted to obscure the fact that 
in certain communities individual workers or groups 
of workers may be adversely affected as the result of 
the introduction of new equipment or the reorganization 
of existing transit operations. The principle of protecting 
workers affected as a result of adjustments in an 
industry carried out under the aegis of Federal law 
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is not new, particularly in the transportation industry. 
Thus, railroad employees for years have enjoyed 
Federal protection against adverse effects attendant 
upon railroad consolidations. The problems of worker 
protection presented by the bill are not necessarily 
identical to those presented under other laws. The 
committee believes, however, that workers for whom 
a standard of benefits has already been established 
under other laws should receive equally favorable 
treatment under the proposed new program. The 
committee also believes that all workers adversely 
affected by adjustments effected under the bill should 
be fully protected in a fair and equitable manner, and 
that Federal funds should not be used in a manner that 
is directly or indirectly detrimental to legitimate 
interests and rights of such workers. 

4. Limitation of Section 13(c) to public takeovers. 

DOT's proposal here would clearly violate the Gong res sional intent. 
Note the reference in the House report cited immediately above to 
workers "adversely affected as the result of the introdu,ction of new 
equipment or the reorganization of existing transit operations. 11 

5. Legislative approaches 

The Department of Labor does not believe that efforts to amend or 
repeal the employee protection provisions of the Urban Mass 
Transportation Act are appropriate. Moreover, it is highly unlikely 
that the Congress will be receptive to any proposed amendment to 
Section 13(c). 

NEXT STEPS AND TIMETABLE 

DOT's memorandum proposes steps to achieve the "effective resolution 
of the positions of the Departments of Transportation and Labor. 11 As 
suggested at the outset, the Department of Labor seriously questions 
whether problems exist to the extent one would be lead to believe by 
the DOT memorandum. If the Section 13(c) program operated as has 
been alleged by DOT and others, modification would be called for. 

, 
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However, the record of more than 1350 successful certifications 
during the past twelve years does not support the modification 

. proposals. 

The DOL memorandum forwarded to Dr. Connor on April 7, 1976 
listed some five current studies underway which are directed at or 
touch on Section 13(c). Three of those studies are DOT funded. A 
fourth is being conducted by the General Accounting Office. It would 
not be appropriate to modify the Section 13(c) program until the 
results of these studies are known. 

Attachment 

cc: James Cannon 
Secretary Coleman 
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THE SECHETM~Y Of TFU.NSPORTATIOi: 

\'1/,SHINGTO:<. D.C. 20590 

APR 8 \976 

r·iH;mvumu:·1 FOR: THE PRESIDENT 

SUBJECT: labor Prbtective Arrangements Under Section 13(c) 
of the Urban Mass Transportation Act 

This memorandum ·is in response to your request for a repm~t 
addressing the r.1::~jor problems posc:d by the implementatio:1 of 
Section 13(c) of the Urban Mass Tra~sportation Act. You have 
asked that th::: Secretary of Labo!~ end I jointly analyze the 
problems, indicate what actions this Administration might take~ 
and propose a timetable for action. 

I. B::t C1' n·,·o .. nd \... 1\.:7 v" 

Section l3(c) has been a Pl'OVlSlOn cr the Urban H<tSS Transpor~tation 
Act since lSS~. That provisi on states: 

"lt shall be a condition of cny e1ssistance under section 3 
of this /kt that fair and equit?.~le c:n~rangements are made~ 
as deter;::ined by the SQcretar-y of Lub014

, to p;~otect the 
inten~sts of employees affected by such assistance. Such 
protective arrangereents shall i~clude, without being lirnited 
to, such pr0visions as Ti!~Y be necessai~y for (1) the Pl'ese;~va­
tion of rights, privilege~, and benafits (including continuation 
of pcnsio~ rights and benefits) under existing collective 
bargai ni:tg agn.:"!em2nts 01~ othen·dse; (2) the contin~raticn of 
collecti·:e b~!rgaining l'ights; (3) the pi-otE':ct ion of individuul 
e;;:~1o:;~(~5 c;ainst :-:. \·:a!1 sening of thei~ positions \·lith 1·espect 
to their~ e:qlo~.'r~nt; (4) assu·(ances of employ;•:ent to employees 
of acquired r:;ass tr,msr.;ot4 tati on sys te:;:~ and pt~i ori ty of l~e­
e~r!ploy::Ient of err:ployc(~s tet·nrinated m· laid off; and (5) f•<lid 
training or i~etrai ni ng p~·ograr.15. Such ~n~a:-rg[::!!ents shall 
incl urje p:C•'.'isions pr·otectin9 hdividt:al err.p10y:?es aga·inst 
o \'/Oi'$~nin·; of th0i~· position:; ~;ith re5p~ct to their cmp1oyE~:::mt 
\·lhich shc'!l.i ·in nc; event provL:!~ b:-ncfits less ti··~~~ those 
establ·is k:d p~ltsuar;t to sccti();l 5(?)(f) cf th~ .G.ct of 
f~(' 1 .,..."")''' r. 'l~"V'J7 ( 'Je C't·"t· 3]C;'; ;-t" .. r,,..,.,•,~,..t -;·t•, . ., cru'rr"-.a. .d, ... ~:~ J ·: , C:v L r ..:> ·'' ......... , ... .;J C.:.•·-·•· ... ~\, . J ,t,; ..... \.. l•\..t.. 

·fc· }~ t-r'•ro , ,.,... ..... ~.1· .. , o r'" ,..,.,v '0 tlr-'r• =·-=-s·,· .·r· "'•'r-~· ~h:·"r 1 <;.q:·c.~·r•: ~-··"" " ~ '-' 1 ·.~ .:..!' c..;.lt \.. II~J Ul J ... , '-• I \,...J~ .:t -C. .. ~ I~ ... .-it- ' -1 - · • 'J \..~•- U 

t ,_., ...... ,:::: ,., ..... ,]' r·o·1 -rl· -r,· - ,, .. c ~ t·:·,r· .. . ,._; .... -~- -:, .. ~ .. , ....... ,,-~ .-~·c 1' ~, 
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This l~nguage was ins~ired by a specific anti-labor action taken 
in D.1de County, Florida, in anticip~tion of an W-HA grant. · The 
provision \-/~.S c:~signed to fH'Otect eil:;>lO,YCCS Of pdvate transit 
co~~~nies which in 1964 were just beginning to receive Federal 
subsidies; at that time, the rus.h . to conve1~sion to public m·mcr­
ship had not yet beg~m. The statutory reference to the 1887 Act 
(as amended in 1940) incorporates the standards regarding worsening 
of e;nployees' positions develoiJed by the Intet~state. Commerce 
Commission in the context of ~ergers and/or consolidations of 
rail co:r:panies. 

The legislative his tOl~y of Section 13(c) cl eat'ly indicates that 
Congress contemplated collective barg3ining as a method of arriving 
at the labo;~ protective arr(lngements to be follm·;ed in the transit 
industl~y, although tr;e statute calls fo:~ "arrangements" not 
"agree;;:ents". The Secretary of Labor, in reiiance on this legis­
lative history, h~s follo· .. :ed a proceciure under \·thich DOL staff 
for.-:ards applications for U~-iTA assistance to national transit 
union representatives \·:ho then fon:a1·d them to local unions. The · 
unions and transit op2rators then engage in coll~ctive Largaining 
to arri'l~ ~t th e: pr0:(!ctive an~angr::::~nts \·lhich the Secretary of 
Labor certifies as fair ~nd equitable within the meaning of the 
lm·i. The nation :~ union t_ypicully plays- a rr.01~e dominant role in 
this barg2ining than the local, such that local desires to settle 
are so;::~ti;r;2s subvei'ted. u;·iTA does not r:lake a gl~ant until the 
DOL certification is obtained. 

~hile the 1964 Act covered principally capital grants under 
Section 3, the 1974 Act ext~nded Section 13(c) to capital and 
opert!ting assist~nce forr:~1la gl'ants under Section 5. Havi!lg seen 
l3(c) cperat~ frc;:, the loc(11 level, \·:hen I became Secretar-y of 
lran:.nortation in i·::n~ch of 1975, I raised the issue \vith Domestic 

· Coun(:il staff and \·:ith Sec;·et~ry of Lab~n, Dunlop. The Seci~etai'Y 
of lab0r respond2d af fircatively and used his good offices in the 
Spi~ing of 1975 to c~;:elop a ;r;odel ~gree;'!ent \·;hich could apply to 
the f~ r;:~ ~;l c:. gfa n:s, inchding those for operating ass·istance. This 
rl:1ti~m::l 1\gn:e:nen:: ~-!2.S r.egotiated by tl~c.nsit union l,ept~esentati.ves 
and re~rcsentatives of the A~erican Public Transit Association. 
~nd ~a3 signed in July of 1975. The National Agrecm2nt is a useful 
step t.u.-:,:r-d siE-;plific.::t icn of Scctio:1 l3(c) ad:ninisti'C1tion) btr~ its 
provisi0~s ~re n~~ raising problexs of their o~n~ 

I I. P r~~) 1 ~;;:s 
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l. f\r:pJj_C2.~?._Llit,r. As a general ::.~ttet~, the1~e is a substant·ia·l 
que:>tion clS to \·/hether protective arran~::;nents deve·loped ·in the con­
text of public subsidies to privately owned transit companies and of 
~ailroad ~ergers and consolidations are appropriately applied to 
Hhat is no;·/ a publicly m-:nec.i transit ir.d~tstt·y. He no\'; knm·1~ through· 
tHelve ye~n·s of experience \·lith the Ui-lTA program, thut the chat·ac .. 
teristic 1·esult of Ui.JTA grants IHs been to expand~ not contract~ the 
labot~ force involved in mass transpot·tation. The potential for 
employee displacement and disadvantage as a restJlt of most UiHA 
grants is slig.ht> as demonstrated by the small numb~r of claims for 

· benefits under the protective arl~angements \·1hi ch have been negotiated. 
Therefore:. Section l3(c) is pl~obably producing very little in terms .of 
necessary protection:. Hhi1e its operation is causing significant 
frustration, red tape, and intrusion on labor-management relation­
ships as sunmarized below. 

2. Labor union veto. A major problem with the operation of 
l3(c) has-beei; thefact that it gives le!bor unions an effective veto 
pm·1er over Ui·~ti\ gl~ants, and thereby upsets the balance of po\'Jet" 
bet\·:een labor and man:.~g2ment. 

This aris~s, in part, because Secretaries of labor have been unwilli~q 
to cietennir.e , on their~ m-m motion, Hhat an·angements a1·e •:fair and. ' 
equitabl~" and have insteaci left the r~atter to collect·ive bargaining 
beh-:?.::n the p::rties. Hm·:ever, DOL sets no time constraints on the 
collective bargaining process and has issued no regulations to guide 
the operation of the law. From the transit authorities' point of view~ 
collective bargaining under such conditions is unrealistic since, 
\·thilc: the unior.s can bargain indefinitely, i:ranagement has to get the 
U:HA cc:~ital grant b2fore the end of the fiscal year (ol" WH[\ \•Jill 
reallocate tile funds else~·ihere to prevent their lapse) or be.fore 
shut-dcH·:ns of service occur in the case of operating assistance 
grants. lhe problei;l is complicated by the fact that the bat~gaining 
is really done b.}' the nzttional unions, \·:h ich have no real stal~e in 
the speci f·ic co:;;munity's receipt of the U:-iTJ'.. funds. 

So:r.e trilrasit opetC!tors have furthP.r all egeci that labot·'s eff(;ctive 
·veto ov.-~r u:·lT.l\ ftrants gives ·labm~ an impot·tant hostage in collective 
bcn·g~i;·dl:J on issues unrelated to l~bor· pt·otection--e.g., \·;ages, 
\':o ;·ki:F' CGt~:J iti')~·ts, etc. Hfri.le such abu~ss h21ve not b~en docu;i~;;:nted 

·'· 
lJy tr.:;ns·i·i.: 0;:>0l'~ttOi'S, St!Ch Ci r.;·ospect C~i't€l'in1y ex·ists. 

' 
3. .!!'~?.l~~-s~_t2!l of s.l!:!~.'.~XJ!!.P1l:!.S.~~1ent. The ope•·~tion of Section 

l3{c) <•1S() c1·cate:> a strong publ-ic ·ii:l;_;n:ss ion of Fcd':!l'id iutervent'iou 
in 1 oc~l l d'fu·irs <:nd of cl ur:;s·i ly ;:1anc-:ged fec!e~·al p1·o~p·ar:1s. Ft·o:u the 

• r • r • .. •••• ··· r .1 1 '" I 1 ., po1nt p·, •:. ~·i'i o ·· t::.aeo Droq1·arn i::i'!nJo:~;.~::m. , t;;·i!n ct~n:'!.Jt: n~ lcu,v p1 -1;; 
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of the Lincet~tcl"intics of S:::ction lJ(c) ~~~~!Otiations, especially 
tm·tanl the close of the fiscal year. 

4. P.~~iLen __ C}f P!.'_C!..?f. Anothet· problem at·ises out of the fact 
·that DOL has rollo~·icd Interstate Con~:i:::t·ce Coi:Y,Jission practice in 
l'eqtriring the transit authority to sustcin the burden of pr9of that 
an UNTI\ gt·ant Hill not have an adverse effect on labor, rather than 
placing that burden on labor to demonstrate som~ potential harm. 
In the context of operating assistance funding, \·/here the UNTA 
subsidy funds have a pervasive effect in suppm·t of the enti1·e 
pt·ogra.m of the tr·ans-it authodty, it is completely impossible to 
disprove any relationship beh·Jeen a specific management action and 
the general UNTJ\ subsidy. Thus, practically any employee \•Jilo 
t·eceives less pay--for instance, due to an adjustment in service-­
could make a claim for displacement benefits, and the operator 
\·lould have an extremely difficult burden of proof to carry in 
rebutta 1. 

5. Nationa 1 Ag_re2ment. A number- of specific prob 1 en_:s ar·e 
cited by transit authm~ities as a result of the opm~ation of th~ 
National Agreement associated with oper~ting assistance grants. 
They a.rgue that, at the very most~ it should only serve as a gu.ide 
and that no such agreement should be m)de rigidly applicable 
natiom·ti c!2; they allege that the Department of Labor has been 
un~·fill·inJ to acco:T.:-r.odate sp2cific geographic differe?nces. They 
fm·th=r~ (!rgue that the Hational f,greem::nt contains a great number 
of specific provisions that ovel~ly co:-~strain m~nagement decisions-­
few exumple~ a requireii!ent that a 60-day nQtice plus 80-day 
appea 1 s/arbi trati on period be g·iven to loca 1 uni ens before any 
schedule or route modification can be -impie:::ented. 

6. Stiflfnq innovation. A final problem h€'-s to do \·rith the 
impact of l3Wir. terms of-limiting developm2nt of ::'2rvice 
mechani!::ms in tt·ansit \·ihich do not involve the use of s<tlaried tmion 
drivers. For exampl~. there is much interest in exploring the usc 
of "pal~atransi t"--shared ride taxis, vanpoo 1 s, jitneys, subsct·iptica 
buses> etc. ~-··us an adjunct to norn~al transit set~vice. But any use 
of e:-:TP. ft;nds to sup port such s~1·vi ces. ev2n if th~ funds p~.ss 
tln-ough th2 trt'.:-::;·i t o;J2ratc.l· by subco::tr.::ct, cnn be vetoed by the 
l~utio:wl and ltK.:tl u:Ylon:. ~::~ich r;:::y 'iic:: pai~i1tran~;it a.s a ~hreat 

• I • ,.. . ' • t J • • • 1 I f to JiEnntenr:nce ana c::xp:1r1:;l~ilt or l:lc trJnsl aut:nonty c:WOi' ·ot·c~. 

f!ot only cttn this hnve a sedously inhi::,iting effect on innovation 
in th2 transit indu:>tr·y, but it pel'ils the ccntinued survi'!ill of 
the private taxi industry \·:hich v:ould likely benefit from par·att'imsit 
devclopr:-:~.!nt. l<'!xi opcratcws Se2 so:ne of tbc'il· IJusin~ss undc·rcut by 
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gover~~ent subsidized public and private non-profit organizations> 
and yet CiHlnot tiwr.~selves gain access to the. public funds in 
appropriate cases. 

II I. Proposed Rer.:edics 

A nomber of options for administrative action are available which 
might alleviate the problems cited. 

As an initial matter, however, it is clear that Section l3(c) is 
being misappl-ied in connection \·lith Section 5 grants for operating 
assistance, as opposed to capital g;~ants under that Section. It 
is self-evident that making Federal funds available for oper~ating 
subsidies to deficit-ridden public transit authorities can only 
he ·r p, not htn~t, the employment status of transit employees. In 
fact, it is the ava-ilability of the Federal money \·Jhich itself is 
fm~estalling curtailments of service and job tenninations in a 
great r;;any cases. 

.· 

ThC?refore, I believe that the SeCl'etary of labor should Pt'OVide an 
ir.m-:ediate "negative declaration 11 to covel~ U:HA Section 5 opel'ating 
assis tcnce gr~nts. Under such a procedure, borrowing the practice 
used in cc:nn2ction \·lith environmental clear·ances, the Federal official 
de:te: n:ii;-.es in advt!nce that the;~e is no ·significant likelihood of 
adverse impact as a result of the Federal grant, and a lot of needless 
red tap2 is by-passed. 

This is wholly consistent with the statute, since ' Section 5 funds are 
avaihble at local option fo;~ either capital or opet·ating assistance. 
Congress had to ~pply l3(c) to Section 5 in order to cover the 
capital gr~nt aspect. 

~hat follows, then, is a set of options in generally ascending 
Ol'der of departtwe fr~m current pt~act·i ce to rectify the p1·oble;n::> 
of l3(c) as they apply to «ll categodes of U!·1TA capital g;~ant! .. 

1. 1-lulti-year cert·ific,ll:ions, \·:ith stt·onqC'r DOL role. DOL 
co ~J 1 d rn·o·v i ~ri---f/1 ilf-ft s cci:.-fff-Jc a ii on t·:,1uJ cf1~--goocl{t:ii~Tf g ~~ants 

I • ~ • • • - • • l f .> • t' t • .,_ • rr.::c:2 \':''it.ii·rn a sp~cn1c p2;~1oc o · c1m:;~ s~y, nr~e ~~e~rs, suoJCC•- c:n 
• h t • 1 I • t L •-' L • l't::'/H!'.-: ,.:·sen u:xm ;~n eii:p oyee ~no'.-nng tna(.. ~ sp2.:1nc gt·arh. t\ns~d 

2 sub~ta~·,ua·l prospect of adv:.::;~sc ir.:pact th:;.t c0tl1d r:ot l·easorwoly 
h~:v2 bc:en fo:eseen at the tim:~ the Section 13{c) usrrecment \·:as 
ncf;-:Jtit:tec!. In adcl·ition) DOL ~-;ould set time linrits fm~ the 
n~;otiution of agre~nents, after vhich the Sccrctaty of l~bor 
h·:-,u1d liial-:e his cr.-m detet~miuat ·i on of t·;h.::tt an·ar~gei:!ents constitut~d 
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fait' and equitable p1·otection. Flll'th~:l', DO!... ;-;ould provide con-
di ti en a l certi fi cations, bused peri1aps upon an cxtcnsi 011 of the 
cxistin~J l3(c) agr-cem2nt th!!n in for·ce \Fith that transit property, 
so that Ur-!TJ\ funds could flm·: beforr! cl'itical deadlines \·tel'e reached 
(end of the fiscal year, or exhaustion of local operating funds). 
During the period of the conditional certification, collective 
bargaining could continue or the. Sec\·etary of labor could revie~·I 
the facts and make his m·m determination. 

. 
Further, only a single certification should be required of a given 
capital project, even if such a project is funded through several 
successive grants or grant amendments. This \·iould be the case for a 
ne\·1 rapid trcmsit system, \·;here Ui'iTA makes a multi-year commitment 
of funds and liquidates that commitment over time with a series of 
annual grants. 

2. J:1e..9ative declarations \·Jith changed burden of proof. 
Alternatively, DOT and DOL could establish categories of capital 
grants that historically have had minimal, if any, adverse im?act 
on transit err:r.>loyees. Such categories \·;ould include bus and rail 
car purchases ~~ich result in no reduction in fleet size. In 
such cases, the Sect~etary of labor \·tould make· a blanket negative 
declaration--as suggested above for operating assistance grants-­
that no _adve}·se impact is 1 i kely to occLw, and that -no speci fie 
l3(c) ~rrang0-::ent need be negotiated. A revie·/ procedure \·JOuld 
be provi~: ~d \·thei'eby an err.ployee at' union could ask for special · 
protective arr·angements in connection \.-d th any grant based upon 

· a sho~ing of a substantial prospect of adverse impact. As an 
additional p~'otection, the standard lf.ffA capital grant contract 
could requ·ire a certificat-ion by the transit authority that no 
advet'Se employee impact t·10uld l~esult from the grant. Th·is cer­
t-ification could be specific as to lack of ad\'el~se impact-:-_i.e.,.. 
no loss of pension rights, protection of collective bargaining 
dghts, etc. 

For cJtegcries of ct:pital grants fol~ \·ihich such negative declarations 
W?re not ap~ropriate, the streamlined approach described under 
option l., ~bove, would pertain--i.e., three-year certifications, 
t·ilil~ 1 ·i~1its on negotici t"ions, a.nd condiT:iont:l ce~~tifications as 
_,.. ''"' I .. ""r P ,., .... d 1 · ·· ""' - • ..... .,... · r--! rl-11C 11•9 (n-... r.< ll1 ·..:S c:;1;J. OtLtl. 

3. Federal d~finition of fair and reilsonable arrangc~ents. 
1\s an ulfernaflve -fo theaii.c);/e opti.ons, DOL and DOT couldco11abort1tc 
to id2i:tify lttbOl' pr·otective at'riu1ge::::~nts fat' capital grilnts \·:hich 
\·iOul d b;:- cnfoi~ced tln·o~tgh th!:! U:·!TJ\ £relnt cont1·act. This would observe 
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the str·ict rco,uit·ement of the lm·r, \·:hich does no t in fact speak 
to "a9re:?:il!cmts" irt the local lc.'V;?.l bu t only "ar ... nge:~~ents" cel~t"ified 
by th~ Secretary of liibor. Previous collective b~n·g~l·ining expf!r·ie;·;:;~ 
pt·ovide:s aq:dc basis for ·identifying <: set of reasonable protections; 
a limited appeal procedure might b2 made available to handle par­
ticular local conditions. 

Such federally determined protcct·ive ilrrangements \:muld be carefully 
dt_~m-m to ensw·e that productivity improvements l~emained possible~ 
subject to \·:hntever constraints on the:.~ \·lere forthcoming from norma 1 
collective bargaining. I strongly believe that it is inappropriate 
for the Federal Government to enforce the Section l3(c) provision · 
in a \·tay that limits public transit authority management Pl'erogatives 
·to make prociuct·i v·ity i mprovcments. I find no basis for be 1 i evi ng that 
the C01~gress intended othenrise. In feet, for us to take any other 
position would run counter to the recent collectively bargained 
contt~act settlement in Ne\·I York City \·1h2re cost-of-living increases 
are to be financed by pl~oducti vi ty im~n-ovc:nents. Federa 1 l'equiremei1ts 
can hardly be more restrictive in this regard than such a labor 
management sett1t:ment. 

4. Limit~tion of Section l3(c) to public takeovers. A further 
alterr.:\tive r.:isht be to limit the cper~tion of Section 13(c) to the 
protection of employee l'is;hts during the period of public takeovet 
f10::1 pdvate transit comp.::nies. This ~~pro~ch finds a basis in the 
origin of the legislat·ive langu~ge in the histor-y of railroad fi!2i~gar 
and consolidation practice. Accordingly, any Ui':TA capital gl~<mt 
made, say, thr~e years e1ftc1~ .the ti:ne of public acquisition Hottld 
lJe deem~d to requil~e no further· protective at~rangements. 

5. .tE2.9_islativ~~roaches. As an e.lt£:l~native to the ·above · 
options \'ihich might be pursued by ad:ninistrative act'ion, He might 
elect to seek legislation Hhich \·;ould co:1st~~ain the impact of 
Section 13(c) in capit~l gr2nt situatio~s. Such legislation 
might, for example, limit the impact of tha provision to public 
tak~ov2r situations as sugo2sted in option 4. Outright repeal 
of l3(c) is d:en;ed ve1~y unl ·ikcly. -- · 

IV. 
'· 

This 11:-?;::')ri!ndum h2.s outlined the Ji:djor issues and su~!geste.d actions 
Hhi ch I h ~v2 H<:nted to present, <1 nd I h:!".'(' t:elco~~~~d the oppOl~tun ity 
to (!,) ~o. Ho;·: t:!'/.:'! 1~, then.~ rc;:::tins th:! t~sk of bdnging ;-tbout so;:;~ 

' 
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effective resolution of the positions of the Departments of 
Tn1nsporta t·ion ~r:d Labor. 

I suggest that this can best occm· by your designating someone 
to ovei~see a thorough intel~act·i oh behteen representat-ives of the 
b-10 Departments, and to stick \·lith it until something is accomplisl)ed. 
Past efforts have not be~~ particularly effective. I believe the 
mi ss·i ng ingredient may have been a persistent Hh·ite House convenol~ 
or mediator to ensure results. 

It \>JOul d seem to me that a month to negotiate wou1 d be enough to 
identify both COii'JTIOn ground and sharp differences. I consider 
all of my suggested remedies except the fifth (legislative 
ilpproaches) do-a!Jle \·tithin three r.:onths, if agreed lo during 
the fit's t month. 

l!ill·ic:Jm T. Coleman, Jr. 

.· 

' 

' 




