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TESTIMONY OF THE DEPUTY ATTORNEY GENERAL
BEFORE THE SENATE COMMITTEE ON THE JUDICIARY
CONCERNING S.495 AMENDED, THE WATERGATE REORGANIZATION
AND REFORM ACT OF 1976

I appreciate this opportunity to appear before you
today to give the views of the Department of Justice on S.495

Amended, the Watergate Reorganization and Reform Act of 1976.

Let me say first that the Department fully shares this
Committee's concern for effective investigation of wrongdoing
and conflict of interest by government officials. It is pre-
cisely because of this concern that the Department has already
undertaken some reforms which are similar in intent to those
proposed in S.495 Amended. The Department has, for example,
created a Public Integrity Section within the Criminal Division
which has assumed jurisidiction over all federal offenses in-
volving public and institutional corruption. This jurisdiction
had previously been divided among a number of sections in the
Criminal Division. The Department has also created an Office
of Professional Responsibility to receive complaints about
and to investigate alleged wrongdoing by Department of Justice
personnel. In evaluating the desirability of the proposals
embodied in S.495 Amended, I hope that this Committee will
consider the extent to which reforms already undertaken by

the Department remove the reason for this legislation. We
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in the Department of Justice have taken seriously our

responsibility to put our own house in order.

Let me now comment on the specific proposals in

Title I of S.495 Amended.

Title I would, first, create a Division of Govern-
ment Crimes within the Department of Justice. The De-

partment considers this proposal unnecessary and unwise.

The reasons given in the Report of the Committee
on Government Operations to support this proposal (Senate
Report 94-823, pages 4-5) are legitimate ones. The |
Department should be able to concentrate sufficient re-
sources to actively monitor possible abuses of office
by government officials. It is equally clear that the
person responsible for such prosecutions should have

exceptional integrity.
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The Department believes, however, that these goals
have already been achieved by the recent creation of a
Public Integrity Section within the Criminal Division of
the Department. This reform offers the concentration of
Departmental resources which is necessary for an effective
prosecution program. Congress can assure the continued
integrity of those responsible for suchlprosecutions
through its power to withhold confirmation from the
Attorney General, the Deputy Attorney General, and the
Assistant Attorney General in charge of the Criminal
Division. Moreover, Congress can ensure an adequate commit-
ment of resources to the task through its appropriations
authority over the budget of both the Department and the
Criminal Division. I do not see how the effectiveness of
these oversight mechanisms would be significantly improved
if prosecutive authority were given to a division rather

than a section within a division.

In our view, the creation of a new division has a
number of distinct disadvantages. The creation of a
separate division would, for example, make it difficult
to adopt and maintain uniform prosecutive policies. This
would be particularly difficult with regard to grand jury
presentations, use of electronic surveillance techniques,
grants of testimonial immunity, and conduct of searches

and seizures. Further, the bill would positively invite
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jurisdictional conflicts between the Criminal ana proposed
Government Crimeé divisions. Such a splintéring of criminal
law enforcement responsibilities would lead to much
duplication of effort, make more onerous the already
difficult problem of coordinating activities between
Departmental units, and reduce the pool of resources

available during periods of increased activity.

The importance of centrally coordinated criminal law
enforcement responsibility has already been demonstrated
in cases concerning organized crime and racketeering.
Such matters -- which consistently require a greater
concentration and coordination of resources than
corruption by federal officials is ever likely to require
-- have been most effectively handled by an Organized

Crime and Racketeering Section within the Criminal Division.

The second proposal of Title I would provide a statutory
mechanism for creation of an independent special prosecutor
in certain statutorily defined instances. As set forth
in S. 495 Amended, the proposal is less objectionable from
a constitutional point of view than its precursors. But it
remains, I believe, constitutionally inappropriate, adminis-

tratively unworkable, and unnecessary.

It is true that the current bill appears to place
the special prosecutor within the Department of Justice and

under the direction of the Attorney General. The provisions
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of the bill make clear, however, that the special prosecutor
cannot in practiée or in theory be considered a part of the
Executive Branch, or subject to the control of the Executive.
Indeed, I assume that the only reason for attempting to

create a special prosecutor is to achieve such independence.

The special prosecutor's authority would not only
parallel that of the Attorney General; in many instances,
it would supersede it. Under the proposal, the office of
the Special Prosecutor may be created, define its own
jurisdiction, investigate and try any case, take any appeal,
and thereby take any legal position in the name of the
government, without the consent of the Solicitor General,
the Attorney General, or the President. Unlike any other
officer of the Executive Branch, his removal would be
beyond the discretion of the President. He may be removed
from office only "for extraordinary improprieties." And
if he were so removed, the Attorney General would be
required to submit to a court a detailed report justifying

such action.




While such a special prosecutor would clearly exercise
Executive Branch functions, he would be a member of the
Executive Branch in name only. The constitutionality of
such a nominal association with the Executive Branch is
at least questionable. The Department's view, which we
have expressed on a number of occasions, is that the power
to enforce the laws has been committed by the Constitution
to the Executive Branch and, therefore, all Federal
prosecutorial officers must be accountable to the Attorney

General or the President.



Let me first consider the constitutionality of the
bill's proposal that a court be empowered to create and oversee
an office of a special prosecutor. Under the proposal,
the Attorney General is required to report to the court
certain information when he determines that a conflict of
interest "or the appearance thereof" exists (Sec. 594(a));
"any individual" making an allegation of criminal wrongdoing
to the Attorney General may "request the Court to decide"
whether the Attorney General should disqualify himself
from the investigation of that allegation (Sec. 594(b)); the
court may appoint a Special Prosecutor with consequent
statutory disqualification of the Attorney General (Sec. 594 (4) (1)) ;
the court reviews each appointment by the Attorney General of
a Special Prosecutor (Sec. 595(c)); the Attorney General
must submit to the court a report justifying his actions
if he dismisses the Special Prosecutor and the court
is directed, with certain exceptions, to make the report
public (Sec. 595(d) (2)); and finally, the court may set the
jurisdiction of the Special Prosecutor (Sec. 595 (a) (2) and (c) (2)).
These are largely non-judicial functions which, in our

view, cannot constitutionally be given to a court.

Article II, Section 2, of the Constitution authorizes the
Congress to vest the appointment of "inferior Officers" either

in the President alone, the Courts of Law, or the Heads of



Departments. The proponents of = S. 495 appear to read this Section
of the Constitution as granting power to Congress to vest

general appointment authority for "inferior"executive

officers in the courts, and appointment authority for "inferior"
judicial officers in the Heads of Departments. Such a

reading of Article II, Section 2 cannot be squared with the
fundamental design of the Constitution, fér it would, in effect,
permit Congress to interfere with the independence and

power of the Executive and Judicial branches.

During the hearings in 1973 on H.R. 11401 to appoint
an independent Watergate special prosecutor, not one of the
eminent legal scholars who testified was willing to
endorse an interpretation of Article II, Section 2, that
would support legislation generally vesting in courts the
appointment of inferior executive officers. Rather, all the
witnesses agreed that the Constitutional provision must be,
and always has been, read in light of the doctrine of the
separation of powers. This doctrine is implicit in other
parts of the Constitution, notably Article II, Section 3,
which enjoins the President to "take care that the Laws be
faithfully executed." See H. Rep. No. 93-660, 934 Cong.,

lst Sess. 19-26 (1973) (Additional Dissenting Views).

Proponents of the Bill try to draw support from 28 U.S.C. 546,

under which courts may make interim appointments of United

States Attorneys when vacancies exist. But this power



hardly constitutes precedent for the judicial creation of

an independent prosecutor, since the interim appointee under
28 U.S.C . 546 may be dismissed by the President and servés,
like all other United States Attorneys, within the Department
of Justice and subject to the direct authority of the Attorney

General. United States v. Solomon, 216 F. Supp. 835 (S.D.N.Y. 1963).

Appointment by a court of officers whose duties were not

judicial was also sustained in Ex Parte Siebold, 100 U.S. 371

(1879). 1In its opinion, however, the Supreme Court there noted
the cases in which judicial involvement had been held improper
as being administrative rather than judicial in nature and
merely stated that "in the present case there is no such
incongruity in the duty required as to excuse the courts"”

from making the appointments. Id at 398. Title 1 of S. 495
Amended would involve the courts in the appointment of
prosecutors not accountable to or removable by the President.

As the Supreme Court stated in United States v. Nixon, 418 U.S. 683,

at 693 (1974), the Executive Branch has "exclusive authority
and absolute discretion" to decide whether to prosecute a
criminal case. It is hard to imagine a clearer example of
incongruity, as discussed in the Siebold case, than for a
statute to impose upon a court the duty to appoint a special
prosecutor, independent of the control of the President.
This would be especially so where the case involves great

public interest. Cf. United States v. Cowan, 524 F.2d4 504

(5th Cir. 1975).
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The cbnstitutional incongruities thrust upon the
judiciary by S. 495 Amended are not limited to matters
involving the appointment power. It should be noted that
the bill would aufhorize the courts to divest the Attorney
General of his office in particular cases, to review any
appointment by him of a special prosecutor, and to receive
and make public a report explaining a special prosecutor's
dismissal. The bill, in short, purports to do more than
vest appointment authority in the courts; it would require
the courts to make determinations which by their very
nature would involve the judiciary in prosecutive and
administrative acts. Federal courts under our Constitution,
however, are limited to the distinctively judicial role of
deciding "cases or controversies." The powers and responsi-
bilities proposed by this bill to be vested in the judiciary

go far beyond the framework envisioned by the Constitution.

Even if one were to disregard these grave constitutional
concerns, I submit that the scheme of S. 495 Amended is
unworkable as a practical matter. Consider, if you will,
that any allegation of wrongdoing by a government official,
however absurd, can trigger an enormously complicated and
expensive procedural process. Within 30 days after receiving
such an allegation, the Attorney General would be required
to file a detailed memorandum with a special division of

the U.S. Court of Appeals for the District of Columbia.
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This memorandum must include a summary of the information,
allegations, and evidence, and the results of any investi-
gation or evaluation made by the Department or other
agencies. In addition, it must contain information
"relevant to determining whether a conflict of interest,
or the appearance thereof" exists. With the exception

of one limited class of employees, the phrase "conflict

of interest or the appearance thereof" is nowhere defined
in the bill. Further, the Attorney General's memorandum
to the court must include a finding as to whether the
allegations are "clearly frivolous" or whether further
investigation is warranted. Finally, the Attorney General
must determine in light of the foregoing whether he must
recuse himself and appoint a temporary special prosecutor.
All this, I reemphasize, must be done within 30 days after
receiving any allegation of wrongdoing on the part of any

government official made by anyone.

Nor is this all. Should the Attorney General fail to
make the required filing within 30 days, a deadline which
would surely be impossible to meet in most cases, "any
individual" may petition the court to decide whether the
Attorney General should disqualify himself, whereupon the
Attorney General must make a responsive filing setting
forth all the information described above. The court would
then undertake to review the matter and could, under vague
criteria, appoint and oversee a special prosecutor independent

of the Executive Branch.
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I believe that this scheme is a procedural nightmare
that would be seen as unworkable by anyone familiar with
the problems of ériminal law enforcement. S. 495
Amended, requires the Attorney General, not to mention other
parts of the Department and the judiciary, to jump through
a series of procedural hoops every time anyone alleges
wrongdoing by a government official; it makes no effort
to distinguish the important from the trivial; and it
assumes that virtually every allegation of wrongdoing by
a federal official carries with it the potential of becoming
another "Watergate". I believe that, as presently consti-
tuted, the Department can effectively investigate and
prosecute wrongdoing by government officials. Should a
conflict arise, as occasionally it will, there are adequate
procedures in place to accommodate the eventuality. These
procedures, of course, will not satisfy those who believe
that the Department has a vested interest in hiding official
corruption from public view, but I doubt that any procedure

would serve that purpose.

Let me emphasize my agreement with the idea that
officers and attorneys of the Department should disqualify
themselves where a conflict of interest exists or appears
to exist. Indeed, that part of the bill (§596) directing
the Attorney General to promulgate rules and regulations
under which officers and employees are to disqualify

themselves when a conflict of interest, or an appearance of
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it, exists has been rendered unnecessary. These rules
are already part of the Department's Standards of Conduct
and appear in Title 28 of the Code of Federal Regulations

(section 45.735-4).

Decisions regarding disqualification, and the appoint-
ment of a special prosecutor and his ju;isdiction are, in
my opinion, for Executive Branch officials to make and to
be held accountable for. Judicial usurpation of such
executive authority would undermine public confidence in
the Department and the Executive, and would reduce the

Executive's accountability to that public.

Moreover, I believe that to the extent any officer
or attorney of the Department is disqualified, including
the Attorney General, the Department would still be able
to carry out its responsibilities. The Department of
Justice has an established record of prosecuting prominent
political figures irrespective of party. Should a
grievously exigent set of circumstances comparable to
"Watergate" arise in the future, there is now an established
precedent whereby an Attorney General can name a prosecutor

of independence within the Executive Branch.
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It is a truism, Mr. Chairman, that institutions cannot
guarantee justice to a society which no longer thinks it
important. If corruption is inevitable, a special prosecutor
will not save us from it. If we have not reached those
depths, however, as I do not think we have, the Justice
Department is capable of handling whatever exigencies may

arise.

Creation of a special prosecutor-in-waiting --, in
waiting for the day when the Justice Department cannot
carry out its sworn obligation to thoroughly enforce
Federal law -- defeats our effort to restore public
confidence in the Department. As the Watergate Special
Prosecution Report recommends, rather than extending the
special prosecutor concept on a permanent basis, "[t]his
visible concentrated effort should be institutionalized

within the Department of Justice." Report, p. 139.
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TITLE II CONGRESSIONAL LEGAL COUNSEL

Section 201 of the bill would establish, as an arm
of Congress, the bffice of Congressional Legal Counsel to be
headed by a Congressional Legal Counsel and a Deputy
Congressional Legal Counsel, each of whom would be appointed
by the President pro tempore of the Senate and the Speaker

of the House of Representatives.

The duties of the Congressional Legal Counsel appear to
be threefold. First, at the direction of Congress or the
appropriate House, the Congressional Legal Counsel would defend
Congress or one of its constituent parts %ﬁ any civil action
pending in any Federal, state or local court in which such
entity is a party defendant and in which the validity of an

official Congressional action is placed in issue. This would

include actions involving subpoenas or orders.

Second, the Congressional Legal Counsel, at the direction
of Congress or the appropriate House, could bring a civil action
to enforce a subpoena or order issued by Congress, a House of
Congress, a committee, or subcommittee authorized to issue such
subpoena or order. Section 213 of the bill would add a new
section 1364 to title 28 of the United States Code giving

the United States District Court for the District of Columbia

1/ These would include either House, an office or a
- committee, subcommittee, officer or employee. gency, Member,



original jurisdiction over any civil action brought by Congress,
or an entity thereof, to enforce any subpoena or order issued

by Congress, a House of Congress, or a committee, subcommittee,
or joint committee of Congress. This section would not apply,
however, to an action to enforce a subpoena or order issued to an
officer or employee of the Federal Government acting within his
official capacity. Section 206 would aﬁthorize the Counsel to
represent a House or committee in requesting grants of immunity
from U. S. district courts pursuant to section 201(a) of the

Organized Crime Control Act of 1970.

A third major duty of the Congressional Legal Counsel
would be to intervene or to appear as amicus curiae, at the
direction of Congress, in any legal action pending in any Federal,
state or local court in which the constitutionality of a
law of the United States is challenged, the United States
is a party, and the constitutionality of that statute is not
adequately defended by counsel for the United States. An
intervention or appearance as amicus curiae may also be
directed when the pending case concerns the powers and

responsibilities of Congress under article I of the Constitution.

After the Supreme Court's pronouncement in Buckley v.

Valeo, U.S. , No. 75-436 (January 30, 1976), there

can be little dispute over the proposition that to the extent



that the Congressional Legal Counsel may be engaged in the
enforcement of the laws, he must be an officer of the United
States, appointed pursuant to the Appointments Clause

of the Constitution, Article II, section 2, clause 2. The

Supreme Court in Buckley held, inter alia, that the

'responsibility for conducting civil litigation in the

courts of the United States for vindicating public rights"

may only be discharged by "officers of the United States."

With respect to defending Congress in suits, enforcing
Congressional subpoenas and orders, intervening or

appearing as amicus where Congress's Article I powers are

placed in issue, and seeking immunity for witnesses before
Congress, it might be argued that no "public right" is

being vindicated, but rather only the private richts of

Congress as a separate branch of government. Intervention or
appearance as amicus merely because the constitutionality of

a law is challenged, however, is inextricably intertwined

with the vindication of public rights. The attempt to vest

such intervention authority in a Congréssional office would, I
believe, run head on into the opinion of the Court in Buckley.

In this general context, Mr. Chairman, I think it difficult to
improve upon the testimony that the late Alexander Bickel offered
before the Separation of Powers Subcommittee some years ago.

In commenting on a previous version of the proposal now before us,
he stated:

"To be sure, appearances as amicus in behalf
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of Congress...have been fairly customary where an
interest of the Congress separable from that of the
Executive, and not subsumed in the Executive's duty
to take care that the laws are faithfully executed,
is present. But I think it is constitutionally very
dubious, and in any event quite unwise, to have
Congress represented, either as amicus or of right,
by its own lawyer in any case in which the validity

or interpretation of an act of Congress is involved....

"Enforcement of the law is part of its execution,
and litigating its constitutionality is part of its
enforcement. I do not think Congress can take over or,
as of right, share these functions. [Sections] in
the version that I have seen, providing that the
[Congressional Legal Counsel] shall displace the
Attorney General of the United States as counsel for
any member or officer of either House of Congress
in defending any official action seem to me perhaps
constitutionally more supportable, but also of dubious

wisdom."

Professor Bickel then went on to make a recommendation
which would, if implemented, I believe, go a long way toward
meeting the policy considerations which appear to underlie

the proposal before us today--and would do so, I might add,
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unencumbered by the sort of constitutional concerns I have
raised today. "What Congress does sorely need...," Professor
Bickel said, "is an officer whose duty it would be routinely

to review aétions of courts and of administrative agencies

which lay bare, as they do by the dozen each year, points of
policy either omitted or made insufficiently clear in

existing legislation. Such an officer éould take the initiative
in starting up the legislative process to supply omissions in
existing legislation, or to review questionable constructions

of existing legislation. He could present Congress at each
session with an agenda of necessary law revision. By thus
systematically coordinating the work of Congress with that of the

courts and of the administrative agencies, such an officer

2/

could vastly enhance the policy-working authority of Congress."

Touching defense of Members of Congress, as you are
aware, the Department of Justice has traditionally provided
legal representation for Members and Officers of Congress.
Barring some special circumstance, I see no reason to depart
from that practice. I understand that only five times in the
last five years did the Department decline a request for such
representation. 1In such special circumstances, the employment
of outside counsel would seem to be a better alternative that

the creation of an Office of Congressional Legal Counsel.

2/ Hearings before the Subcommittee on Separation of
Powers of the Committee on the Judiciary, U.S. Senate,
90th Cong., 1lst Sess. 249 (1967).
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responsible forbidentifying the officials who should make
disclosures and for requiring precisely the kinds of
disclosures that are relevant, periodically or in connection
with a particular assignment, so as to insure the integrity
of the agency's operations. The reports would then serve

a practical purpose and should be more acceptable to the
government employee. By contrast, the reports that would
be required under the proposed legislation would present

an undifferentiated mass of particulars about the financial
affairs of the employees to the Comptroller General and

to the general public. The significance of these reports
for governmental purposes would be highly speculative.

We do not believe that the employees's right to privacy

should be sacrificed for no discernible purpose.

We would invite the Committee's attention to existing
financial disclosure regulations. As you know, Executive
Order No. 11222 requires the Civil Service Commission to
prescribe regulations which in turn require the submission
of statements of financial interest by various employees
of federal agencies (5 CFR 735-401 et seq). As a result
of these requirements, rather extensive financial disclosure
regulations presently exist for federal agencies. Enclosed
is a copy of Part 45 of Title 28, CFR, containing Standards
of Conduct regulations for this Department. Note that
§45.735-22 and 23 require special government employees and
employees occupying designated positions to file statements

of employment and financial interests.
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Within the judicial branch, similarly, there are
regulations promulgated by the Judicial Conference of the
United States in 1969 which require the lower federal court

judges to file financial statements twice each year.

There may, of course, be special problem areas known
to your Committee which demand additional legislation,and
we would be pleased to work with the Committee to identify
and solve these problems. We suggest, however, that
particular problems should be dealt with particularly, rather

than by the general, broad-brush approach of the subject bill.

DOJ-1976-05



“y\,é, 'q-’éﬂ

HIGHLIGHTS OF COMMUNICATIONS BETWEEN
- DEPARTMENT OF JUSTICE AND
SENATE COMMITTEE ON GOVERNMENT OPERATIONS
RELATING TO S.495. @ . :

The following is a comparison of the chronology set forth
by Senator Percy in his June 18, 1976 letter to the Attorney
General, and that reflected in the Department's records.

Senator Percy |

2/13/75 - Committee sends S.495
to Department for comment.

.Department

Same.

3/4/75 - OLA transmits S.495 to

relevant divisions of '
. Department for comment.

5/8/75 - Criminal Division sub-

mits draft report to OLA,
incorporating views of OLC,
Civil, and FBI.

.5/8/75 - OLA is informed orally

5/20/75 - Committee requests that
AG .testify "later during the
year". o

- of Committee's desire to hold
hearings at some time in
future, "perhaps in July".

' [Mid-May 1975 precise date un-

certain] - Solicitor General
indicates desire to make
certain changes in Department'
proposed report. Agreed

that meeting should be held
among relevant sections of
Department to discuss bill.

-- No record that the Department
received such a letter. It
is, of course, possible --
though unlikely, given the
nature of the logging system
for such letters -- that the
letter was lost. Had that
been the case, subsequent oral
communication from Committee

O\ staff would in any event

(J
)
%
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5/27/76 ~ Letter from Committee

6/5/75 - OLA circulates Percy-

6/13/75 - DAAG McConnell informed

quickly reveal the fact.
Whether such a letter was or
was not received, is, however,
immaterial, as various phone
conversations between Committe
staff and Department during
late May and early June clearl

~ confirm that the Committee is
uncertain as to hearing plans,
but in no doubt as to where

- Department stands on the bill.

requesting Department views on
Percy-Baker Amendment #495

- (regarding electronic- sur--
veillance) to S.495. '

Baker electronic surveillance
amendment for comment by
relevant divisions of Departme

6/13/75 - Meeting(witthAG and
others on Department's propose
report on S.495. .

by various Committee counsel
that "passage of the bill in
its present form unlikely".
Ambassador Richardson's
5/12/75 letter to Committee,
critical of the bill, said to
-"be important in this regard.
-McConnell further informed
(a) that "the question of
‘hearings, both if and when"
remains to be decided; (b)
that "the Committee's delay
is a function not only of its
attempt to schedule a number
of important witnesses, but of
discomfort with its own bill";
and (c) that some co-sponsors
of S.495 are considering a
substitute which would "of
course bring the prosecutor ba
into the Justice Department".



-- Letter dated 7/10/75, received
7/16/75, from Committee re-
questing that AG testify on
July 28. :

7/16-7/21/75 - Various conversatio
within the Department and
between Department and Committee
staff. Conflicts in schedule
preclude AG appearance in late
July. Richard Wegman and John
Childers so advised. Alter-

Ed

ittee staff indicates preference
for AG at later, unspecified
time.

~ 7/24/75 - Senator Percy introduces,
- on behalf of himself and
Senator Baker, Amendment #813
~ to S.495. (Proposing a .
Division of Government Crimes.)

--+Letter dated 8/18, received
8/25/75 from Senator Percy
‘enclosing his proposed amend-
ments to Amendment #495 (on
electronic surveillance) and
asking for comments prior to
anticipated September hearing.

8/26/75 - Mark Wolf is called by
John Childers, minority counsel.
- 8.495 is among matters dis-
cussed, Childers indicates
~ .Senator Percy's desire to
have the AG testify at a

future unspecified time on the
bill. ' :

8/28/75 - OLA transmits Senator i
Percy's 8/25 amendments to his

Amendment to relevant divisions
of Department.




[Early September, date uncertain,
perhaps at AG meeting of
9/4/75 for which my own agenda
notes show S.495 as one topic
for discussion] AG indicates
that schedule precludes a

September appearance if one 1s
asked for. : ‘

11/18/75 - Committee invites AG  Same, letter received on November
or representative to testify - 20. AG's office advises OLA
on S.495 on December 2. © . that early December is quite ou

: of the ‘question. In various
conversations between OLA and
Committee staff 11/21, 11/24,
and 11/25 it is agreed (a)
that Uhlmann is the likely wit-
ness; (b) that electronic
surveillance would not be -
convered; and (c¢) that testi-
mony as to financial dis-
closure would be limited to
the provisions of S.495, with
written comments on other finan
disclosure bills .to be submitte
later. Date of hearing is
changed to December 3.

12/1 12/2/75 - Conversations: w1th
Wegmen  and Schaeffer of Com-
- mittee staff indicate that
Committee would like to have
_ a "preliminary mark-up
S , : o session" prior to recess,

. S but press of other business
-may preclude it. Wegman indica
that owing to activity in other

Committees, serious considerati
of wiretap proposals by Govern--
ment Operations unlikely.
Schaeffer indicates that the
Committee tends to share our
view that the numerous financia
disclosure bills are "exceeding
complex" and in some cases
contradictory and for that reas
doubts whether anyone in Commit




wants to deal with the matter
in any detail at this point.
Even should a December mark-up
occur, the Committee will not
be in a position to "seriously
consider" financial disclosure
provisions "until the 2nd
session". - Submission of
written views on electronic
surveillance and financial dis-
closure "early in the next
session" would be greatly
appreciated. : '

12/3/75 - Uhlmann testifies, accon
-panied by. DAAG's Waldman and
Keeney. : R

12/ ? /75 - Department comments on
electronic surveillance amend-
ments and various financial
disclosare bills submitted to
OMB and White House for clearan

'12/22/75 - letter from Committee,

received 12/24/75,asking for
written comments on financial
disclosure bills not pre-

" viously covered, on electronic
surveillance, and on plans to
reorganized the Criminal
Division. :

1/2/76 - Committee staff informed
- that OMB and White House
. clearance pending on electronic
‘surveillance-and financial
disclosure proposals, but
that in view of Committee's -
immediate need, "bootleg"
copies would be made available,
it being understood that no
major changes would be effected
in the Department's position.
These "bootleg'" copies are
delivered the following
Monday, 1/6/76. o




1/6/76 - Committee receives Note: Financial disclosure
"unofficial views" of Depart- aspects "of S.495" were covered

ment on financial disclosure in testimony of 12/3/75.
portion "of S.495" and on . :
various electronic surveillance

amendments.

1/29-2/2/76 - Committee receives Note: The "official" responses

"official" responses on above. - are in haec verba identical
. ' ' to the "umofficial" responses
received by the Committee on

' 1/6/76.
1/23/76 - Committee receives Note: The general outlines of the
material explaining formation - reorganization of the Criminal
of Public Integrity Section. Division had been explained

to the.Committee staffers Wegman
and Schaeffer orally in December
and again in January. They
were neither surprised nor im-
pressed. Formal transmittal of
proposed changes could not be
effected prior to mid-January
when AG appraved the re-

organization.
"It should also be noted, that = Comment:  The only subject
at those hearings Mr. Uhlmann was excluded from discussion at the
‘unprepared to respond to questions December hearing -- and that
concerning certain aspects of by prior agreement with the
'S.495 which were then being con- - Committee -~ was electronic
sidered by the Committee in surveillance. o

preparation for a markup session."







I am delighted to be here to participate in the
installation of Kenneth Prince as President of the Chicago
Bar Association. This is an important occasion for the
legal profession, an occasion that recognizes this significant
office and the man who is to assume it. I am very proud of
this Association, which I regard as my association, and
which includes so many lawyers with whom I havé worked in
many ways throughout the years. Kenneth Prince is fully
worthy of his distinguished predecessors, and they have been
outstanding--which is the mark of an association which has
lived up to its responsibilities. My pleasure is enhanced,
although I cannot play favorites among law schools and
universities, that Kenneth was a near-classmate of mine
both at the college of the University of Chicago and in its
law school. He graduated one year behind me in the college
and one year ahead of me in the law school, which I admit
says something about his alacrity and brightness. But these
are qualities well known to you.

Since I assume I have been invited to speak at this
solemn xccasion beéause I am temporarily in exile in a far

off place I thought it would not be amiss if I began by

J

describing one of the amusing folkways I have encountered.




It occurred just last week as I began to prepare for
a formal press conference.

Two days before I was scheduled to talk with the press,
I received what is known in Washington as a "briefing book."
This briefing book, prepared by the public information staff
at the Department, in consultation with the various divisions,
U.S. Attorneys and bureaus, includes questions that might be
asked with some proposed answers. In these days the briefing
book is by no means brief. One peculiar thing is that the
hardest questions often have no proposed answers. I suppose
this is based on the theory that peril is a stimulant to wit.

In some ways the briefing book is a necessity, and it
is a most valuable tool for the head of an agency. The
Department of Justice is not a large department, as cabinet
departments go, but it has about 52,000 employees. And
while the Department has many aspects which go beyond those
which might be expected in a large law office, the Department
has enormous litigating, law advice giving and related
duties, which would qualify a part of the Department as a
rather large, although segmented, law firm, The Department
has about 3600 lawyers, functioning as lawyers, handling a
caseload of about 76,000 cases, of which more than one third

are criminal. As I have indicated, a great deal of the work



of the Department goes beyond these matters. The law
office aspect itself suggests the difficulty and importance
of keeping informed so that one can achieve, when necessary,
a unified approach. We use many methods to try to achieve
this. In my own view, a too segmented Department of Justice
is undesirable; one has to achieve a balance between
centralization and delegation--a balance in which the
exchange of information is pivotal. But all that is the
subject of another talk. Suffice it to say that the
briefing books, of which I have had many, are themselves
valuable tools for keeping informed. As the Attorney
General moves around the country, or even when he is in
Washington, he is supposed to know or be able to say
something--or look as though he could say something even if
he says '"mo comment'--on every case, investigation or other
matter in which the Department may be involved and as to
which there is some curiosity. This convention of total
knowledge is bothersome. But the briefing book is a
legitimate help. The briefing book, however, goes beyond
such questions.

Before an important press conference, the briefing
book in the Department of Justice is supplemented with a
session in which one goes over the questions and supposed
answers with members of the Department's public information

office. This session is, I suppose, a perquisite of

\)
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I must admit that it has rather astonished me, This is one
aspect of Department of Justice life which, before returning
to the Department a year and half ago, I would never have
imagined would greet me.

So let me take you to this session which occurred
last week, I apologize that this recounting inevitably
involves an apparent preoccupation with myself. I like to
think it would have happened to anyone. I just happened
to be there. The book did not begin gently,

"Question: A recent article about you in one of your
hometown newspapers suggested you regard the press as a
rabble, unable to comprehend complex matters. 1Is this
really your view?"

I remembered having been advised that the jocular style
of the press has a glorious tradition, and that it has been
best described in a Chicago setting by Ben Hecht and Charles
MacArthur. I knew that it was not the better part of wisdom
to make light of heritage. Of course when the revival of

the play, The Front Page, opened in Washington this year,

the Post piously observed that this play's bawdiness
characterized a press era well past and an image of newsmen
that had been eradicated by noble victories of reporting.

Even so, I figured that as an outsider to the media I would
only get into trouble commenting on style and tradition.
Instead I mumbled weakly, as I was told this attack would

be made upon me, that I might answer, "Some of my best friends

are newsmen.' ''That answer won't do at all," I was told.



Then I moved on to the second question: ''Columnists
Evans and Novak recently described your performance with
respect to the Boston Busing case as ‘hopelessly amateurish.'
Notwithstanding the fact," the question went on, ''that those
who are aware of the background of this matter know
differently, do you believe that unnamed White House aides
are deprecating you in talks with reporters?" I suggested
I might say that the busing decision perhaps seemed bad
because it was not politically shrewd--indeed was not
political--and in that sense was hopelessly amateurish.

I was inwardly a little relieved by the kind suggestion

of the Department employee who wrote the question that
"those who are aware of the background of this matter know
differently," but then I looked at the third question,

and realized that he might have a reason other than just
kindness for saying so.

The third question: '"One characterization of you that
has appeared in the press with some frequency is that you
are thin-skinned and take strong umbrage to criticism. Is
this a fair assessment?"

Frankly, that irritated me.

All of my attempts to answer this question before my
colleagues failed as peing nopelessly defensive, offensive,

or too lignt hearted.
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At this point, I was presented with a fourth question,
concocted too late for inclusion in the book,  but presented
6n an emergency basis,

The fourth question: 'Various commentators in the press
have characterized you as indecisive, vacillating and
ineffective, Do you feel such comments are justified?"

The suggested answer which was given to me began with the
statement "No, I don't", and then proceeded to wobble along
with a series of equivocating, indecisive, vacillating,
ineffective and unpersuasive defenses. Realizing I couldn't
use these, and by now feeling totally taunted and done in,

I suggested I might answer that various commentators at
different times had characterized foreign tyrants as great
liberals, knéves as heroes and scholars as fools, and that

a little indecision among commentators might have a salutary
effect,

My colleagues were divided between those who thought
the answer was too flippant and those who considered it
insulting.

Next I ventured I might reply that commentators have to
say something in order to make a living and that is all
right with me. One of my colleagues, playing the role of
4 newsman with a follow-up question, asked whether my answer
didn't indicate the kind of grating arrogance that had been

attributed to me. As to any answers to this, I was advised



that I should be apologetic, but not so apologetic that anyone
‘might think I was being thin-skinned. When I ventured a serious
response as to how I thought reasoned decisions should be
arrived at, the unanimous view was that I should not try
anything so complicated and therefore evasive.

Now through all of this I felt what a student of Zen
must feel when, asked by his master an unanswerable question,
he tries honestly to unriddle it and receives a blow on the
head for his efforts. 1 suppose the genius in this Zen master
approach is to thicken the skin by scarring it.

Anyway the press conference came. I was livid with
preparation for it. None of the questions was asked. It was
all quite amicable. 1In fact it restored my spirits which had
been drenched by the hazing. But I was ready. I was ready.

I suppose that this experience of office holding is a
vart of the era in which we find ourselves. As a people we
have been fortunate enough to have had government abuses of the
past 30 years revealed in a short period of time. It is a
serious moment in our history, and it is the part of statesman-
ship to handle these revelations, not with a cycle of
reaction, but rather as an experience to be brought within
our system of governance, which after all has shown itself to
be as strong as we had hoped it was. I think, by the way,
that civility and trust have been reestablished during the
Ford Administration--an achievement, gained through openness
and the willingness to accept the vulnerability that openness

always entails.



At the Department of Justice we have tried to draw
upon the experience of our recent past to determine where
institutional changes are needed. We have also tried to look
further back into our history to find the mechanisms that
will most effectively accomplish the change. Guidelines now
in effect controlling the Federal Bureau of Investigation's
domestic security and civil disturbance investigations are
a result of this effort. They provide a series of legal
standards that must be met before various investigative
techniques may be used. They tie domestic security investi-
gations closely to the enforcement of federal criminal statutes.
And they set up a detailed process of review of investigations
by the Attorney General and other Department officials who are
not a part of the FBI. We have undertaken the establishment
of guidelines in a spirit of cooperation with Congress, which,
I have often said, should undertake legislative efforts to
clarify the jurisdiction of the Bureau. 1 believe it is
important to the well-being of the public to be vigilant about
the operations of the FBI and also to give it the support it
deserves and needs in order to continue as an effective and
highly professional investigative agency. This requires a
consistency of concern that goes beyond the perceived issues

of the moment.



The Department of Justice also drafted and President
Ford proposed legislation providing for a special kind of
judicial warrant procedure to be used for electronic
surveillance to obtain foreign intelligence and foreign
counter-intelligence information. Electronic surveillance in
this special and extremely important area has never involved
a judicial warrant procedure. Suggestions that it could and
should have never before been accepted--not for 35 years.

The unprecedented legislation proposed by the Administration in
this area promises to provide an assurance to the American
people that the federal government is not abusing its powers.

There have also been movements in Congress to undertake
statutory reforms in reaction to the revelation of past abuses.
One recent example is "The Watergate Reform Act," currently
being considered by the Senate. It is doubtless a sincere
effort to prevent the recurrence of abuses, but it raises
serious questions.

The bill would require compendious public financial
disclosures by all federal employees who earn more than about
$37,000 a year. I do not know whether this broadside public
disclosure requirement will make it difficult for the
government to attract from the private sector the high
quality people that it needs. You are perhaps the best
judges of this. The bill would also create a Congressional
Legal Counsel who could, when Congress chooses, intervene or
appear as amicus curiae in any litigation in which the United

States is a party and in which the constitutionality of a
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federal statute is challenged. Among its provisions the
bill,as I read it,would also prohibit thé Department of
Justice from intervening in cases to challenge the
constitutionality of federal statutes. The possible
effect this would have upon the protection of constitutional
rights is, I think, a matter which should be carefully
considered.

I must say I am disturbed by the current provision in
the bill to create - a procedure by which a special prosecutor
could be appointed by federal courts when certain allegations
are made about a federal official. Tempting as it may be for an
Attorney General to rid himself of controversial cases involving
officials, I must say that the procedure in the bill is
seriously flawed. When an allegation is made concerning a
federal official in certain categories, it would be required
that a special prosecutor be named unless within 30 days of
the receipt of the allegation, the Attorney General certified
that the allegation was clearly frivolous and that no further
investigation was required. The time limit of 30 days is
impractical. A thorough criminal investigation requires
much longer. But worse is the certification the Attorney
General must make. An Attorney General would be very unlikely
to certify that an allegation is clearly frivolous. The
consequence of the bill would be the appointment of numerous
special prosecutors. I take it that it would remove U.S.
Attorneys from any part in these cases. I also take it that
an ongoing criminal investigation in which an allegation
against certain federal officials is made might be required

to be turned over to a special prosecutor to the exclusion

"
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of the U.S. Attorney. I do not know what would be done
if the allegation later turned out to be unfounded, but
the procedure could result in a clumsy passing of the

case back and fourth between the Department of Justice
and special prosecutors. Such intricate céses are a
reminder of the point that it is difficult to say whether
an allegation is'clearly frivolous." 1Indeed, often the
more outrageous the allegation the more it requires a
careful and thorough investigation and review to evaluate.
In addition the requirement that these allegations be
reported publicly in court would result in the wide
dissemination of all manner of malicious gossip and
unfounded allegations. The provision of the Watergate
Reform Act, désigned as a reassurance, would have the
effect of undermining the confidence of the people in the
integrity of their government. Though I know it was not
intended to do so, I fear that the bill would p011t1c12$§

justice. %

Legal reforms based on our recent experience are \\
certainly required. The Department of Justice has under taken
this effort. But the reforms must be carefully designed
lest they create more problems than they solve. It is the
duty of the legal profession to seize upon what is good and
wise and abiding in the values we hold and the traditions we
share as a people and to fashion from them the standards and
pProcedures that will protect and nurture them. This duty

is always with us. Organizations such as the Chicago Bar



Association and its new President, Kenneth Prince, play a
significant part in meeting it. And the duty is most heavy
upon us, I believe, at times such as this when legal reform
is both a requirement and a danger, for it is an essential
function of the bar to moderate the cycle of reaction and

to remind us of the strength of our values.
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