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8 592. Jurisdiction

(a) There shall be referred to the Special Prosecutor h
for investigation and, if warranted, prosecution all
information, allegations or complaints indicating a
possible violation of Federal criminal law by a person
who holds or who at the time of such possible viélation
held any of the following positions in the Federal
Government: (1) President, Vice Presidént, Attorney
General, or Director of the Federal Bureau of Investigation;

L or level T
(ii) any position compensated at a rate equal to level/@P

of the Executive Schfdulé under section 5312 of title 5,
United States Code;:(iii) Member of Congress.

(b) When the Attorney Genreral determines that it is in
the interest of the administration of - justice, he may refer
any other matter which he deems appropriate to the Special
Prosecutor for investigation and, if warranted, prosecution.

(c) The Special Prosecutor may in his discretion decline

to accept referrals under subsection (b) of this section.

- A35et jurisdichon

The Special Prosecutor may decline to
under subsection (a) of this sectioﬁy//ﬁhen the matter

over which he has jurisdiction is a peripheral or incidental
part of an investigation Or ‘prosecution already being con-
ducted elsewhere in the Department of Justice, or when for
some other reason he determines it would be in the inteﬁ%t

of the administration of justice to permit the matter to be
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handled elsewhere in the Department; provided, however,
that any such declination shall be accompanied by the

, cedures _
establishment of such proaessesess as the Special Prosecutor
considers necessary and appropriate to keep him informed
of the progress of the investigation or prosecution as
it relates to such matter; and provided further that the

Special Prosecutor may at any time assume responsibility

for investigation and prosecution'bf such matter.

§593, Authority

(a) As to the matters described in section 592 of this
Chapter for which he has assumed responsibility, the Special
Prosecutor shall have authority to (1) conduct proceedings
before grand juries and other investigations he deems
necessary; (2) review all documentary evidence available
to the Department of Justice from any source, as to which
he shall have full access; (3) determine whether or not to
contest the assertion of Executive Privilege and any other
testimonial privilege; (4) determine whether or not appli-
cation should be made to any federal court for a grant of
immunity to any witness, consistently with applicable statu-
tory requirements, or for warrants, subpoenas, or other
court orders; (5) decide whether or not'to'prosecuté any

individual, firm, corporation or group of individuals;
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(6) initiate and conduct prosecutions, frame indictments,
file information, and handle all aspects of any cases within
his jurisdiction, including any appeals; (7) coordinate

and direct the activities of all Department of Justice
personnel, including United States Attorneys;‘(S).deal

with, appear before, and provide information to Congressional
committees having jurisdiction over any aspect of the

above matters.

(b) Iﬁ exercising his authority hereunder, the Special
Prosecutor shall not be subject to the direction or control
of the Attorney General, except as to those matters which
by statute specifically require the Attorney General's
personal action, approval, or concurrence; provided,
however, that nothing in this chapter shall prevent the
Attorney General or the Solicitor General from presenting
to any court views of the United States as to issues of

law raised by any case or appeal.

§594. Section on Government Crimes

(a)There is established within the Criminal Division of
the Department of Justice aSection on Government Crimes, which
shall be headed by a Director appointed by the Attorney General.
The Director shall be subordinate to the Assistant Attorney
General for the Civil Division, but shall also report directly
to the Attorney General 6n a regular basis and when he deems
it necessary.

(b) A person shall not be appointed Director of the Section

on Government Crimes if he has at any time during the five years
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preceding such appointment held a high level position

of trust and responsibility on the personal campaign staff .
of, or in an organization or political party working on
behalf of, a candidate for any elective Federal office.
This provision shall not, however, form the basis for any
challenge of the legitimacy of a Director or the validity

of any of his actions, once he has been appointed.

§595. Jurisdiction

{a) The Attorney General shall, except as to matters
referred to the Special Prosecutor pursuant to section
59é,of this Chapter, delegate to the/ggsgiggeg% Crimes
b——7jurisdiction of (1) criminal violations of Federal
law committed by any elected or appointed Federal Govern-—
ment officer, employee or special employee {other than
members of the military) related directly or indirectly
to his government position, employment, or compensation;

(2) criminal violations of Federal laws relating to 1obbying,'

campaigns, and election to public office committed by any

person except in sofar as such violations relate to matters

involving discrimination or intimidation on the grounds of

race, color, religion or national origin; and (3) such

other matters as the Attorney General may deem appropriate.
Section on :

(b) Jurisdiction delegated to the/Government Crimes

pursuant to subsection (a) of this subsection may be con-

currently delegated by the Attorney General to, or concurrently
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S.495 - Division of Government Crimes E:*IV [9763

1. Appointment of Assistant Attorney General; Removal; Powers.

Title I of S.495 establishes a Division of Governﬁent
Crimes within the Department of Justice. The Division is
headed by an Assistant Attorney General appointed by the
President and confirmed by the Senate for a term coterminous
with that of the President, although the President retains the |
power to remove him at any time. No one who has held a high
level position in a Presidential campaign in the preceding
5 years may be appointed to this position. Although not
defined, the powers of the Assisfant Attorney General for

Government Crimes appear presumed to be comparable to thosg

of other Assistant Attorneys General. j’

2. Jurisdiction of Division.

The Government Crimes Division is td be delegated juris-
diction for: (1) all Federal offenses committed by any elected
or éppointed Federal official, compensated at a rate 6f level
III or above, or anyone who held such office in the preceding
6 years; Federal offenses relating to their empléyment committed
by any other elected or apbointed Federal employee, apparently
including members of the military, or by anyone who'held such
a position in the preceding six years; (3) Federal offenses
comnitted by anyone relating to 1obbying{campaigns and election
to public office, apparently including civil rights vidlations;
(4) and any other matter which the Attorney General may refer
to it -

The grant of jurisdiction to the Government Crimes Division



supersedes any inconsistent grant of authority except that
of the Special Prosecutor. ‘Language in the Committee report
and some proponents of these provisions strongly suggest
that the Division of Government Crimes is intended to remove
substantially from the United States Attorneys the authority

to pursue public integrity matters relating to Federal officials.

3. Report to Congress,

The Attorney General is required to report to Congress
annually on the activities of the Government Crimes Divisioﬁ.
The committee report suggests he is expected to include some
information which could prejudice an ongoing investigation if
publicly disclosed. Either House could publicly disclose such

information.

Department of Justice Proposed Alternative

1. Government Crimes Unit.

The Department of Justice's proposed alternative provisions
establish a Government Crimes Unit headed by a Special Assistant
to the Attorney General, appointed by him. The Unit could be
placed in a Division, presumably the Criminal Division, and
the head of the Unit would report to both the Assistant Attorney

General and the Attorney General. No one who held a high’level

position in a Pre51dent1al campalgn in the preceding flve yvears

would be ellglble to head the Unit.



2. Jurisdiction.

The Unit would be given jurisdiction comparable to that
of S.495 except for:military and election related civil rights
offenses. It would élso have jurisdiction over Federal offenses
committed by non-Federal officizls to eliminate the need for
two units in.Washington with responéibility for the same
statutes. Its jurisdiction would be concurrent with that of
thé United States Attdrneys and would not by law remove their
authority to initiate or pursue public integrity cases

involving Federal officials.

3. Report to Congress.

The Attorney General would report annually to Congréss
on the work of the Unit, but would not be required to include
any information which might prejudice a continuing matter or

invade personal privacy.
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NOTES ON ALTERNATIVE PROPOSAL FOR SPECIAL PROSECUTOR

1. Office of Special Prosecutor:

The statute would create the Office of the Special

Prosecutor in the Department of Justice.

2. Appointment and Term of Special Prosecutor:

The President would nominate and the Senate confirm the
appointment of the Special Prosecutor who would serve as the
head of the Office of the Special Prosecutor. The appointment
would be for two years. He could be reappbinted for an addiQ
tional two years, but could not hold the office for mdre'ﬁhan
four years. The Special Prosecutor wéuld select a staff and
appoint a Deputy. If the term of the Special Prosecutof’eXpiréd
during the investigation or prosecution of a case, the'Depﬁty
Special Prosecutor would assume responsibility until the appoint-

ment of a new Special Prosecutor.

3. Powers of the Special Prosecutor:
The Special Prosecutor would have all the powers to
investigate, prosecute and appeal adverse rulingé that ére-
now vested in the current Watergate Special Prosecutor (which
are probably the same powers th&t S. 495 intends to grant to
him). At the appellate lével, however, the Attorney General
and the Solicitor General would be free to file a brief as

to the position of the United States on legal issues.

4. Jurisdiction of the Special Prosecutor:

(a) Automatic referral -- All allegations concerning

the President, the Vice President, any individual compensated



at Level I of the Executive Schedule or greater than Level II
qf the Executive Schedule if employed in the Executive Office
of the President, the Director of the FBI, the - Speaker and
Minority Leader of the House of Representatives, and the
Majority and Minority Leaders of the Senate, would be auto-
matically referred to the Special Prosecutor for investigation
and prosecution, if warranted. If the Special Prosecutor
determines that the allegations are peripheral to anofhef‘
investigation being conducted by the Department of Justice,
the Special Prosecutor could determine that the investigatioﬂ
should proceed in normal course in the Department of Justice
(including U.S; Attorneys). In such cases, however, he would
be kept informed of the progress of the investigation insofar
as it relates to these allegations, and would have the right
at any time to require that allvor part of the investigation
be transferred to him if in his view this was necessary.

(b) Discretionary referral -- The Attorney General

would have the right to refer to the Special Prosecutor (and
the Special Prosecutor would have the right to reject) allega-
tions at any stage of an investigation which involve any
member of the Congress, any elected official, any Presidential
appointee,'any'person who held any of these offices for the
prior four years, as well as any other person in cases where
the Attorney General deems this is warranted in the public

interest.



5. Resolution of Congress:

An expedited procedure could be created under which
Congress could consider and pass a concurrent resolution
éxpressing the sense of Congress that the Attorney General
should refer to the Special Prosecutor matters falling within
the discretionary referral jurisdiction of the Special Prosecutor.
If the Attorney General determined after thirty dayslthat he
did not believe the referral to be in the best interest of the
administration of justice, he would be required to tranémit to
the Congressional leadership (or the chairmen and ranking minor-
ity members of the Judiciary Committees) a written report stating

his reasons as to why he declined to refer the case.

6. Removal of the Special Prosecutor:

The Attorney General could remove the Special Prosecutor
but, upon removal, the Attorney General would be required to
submit his reasons for his action to the Senate and House |
Judiciary Committees. The Special Prosecutor also would make
a report to the Committees. Removal could be only "for cause."

(S. 495 provides that a Special Prosecutor can be removéd only
-upon a finding that the Special Prosecutor engaged in "extra-
ordinary improprieties." The Solicitor General believes that
the "extraordinary improprieties" restriction'on the removél
power certainly réises conétitutional questions and that the

"for cause" restriction may also raise the same questions.) -
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NOTES ON ALTERNATIVE PROPOSAL FOR SPECIAL PROSECUTOR

1. Office of Special Prosecutor:

The statute would create the Office of the Special

Prosecutor in the Department of Justice.

2. Appdintment and Term of Special Prosecutor: -

The President would nominate and the Senate confirm the
appointment of the Special Prosecutor who would serve as the
head of the Office of the Special Prosecutor. The appointment
Qould be for two years. He could be reappointed for ‘an addi¥
tional twb years, but could not hold the office for more ﬁhan
four years. The Special Prosecutor would select a stéff'and
appoint a Deputy. If the term of the Special Prosecutor expired
during the investigation or prosecution of a case, the Deputy
Special Prosecutor would assume responsibility until the appoint-

ment of a new Special Prosecutor.

3. Powers of the Special Prosecutor:

The Special Prosecutor would have all the powers
investigate, prosecute and appeal adverse rulings that are
now vested in the current Watergate Special Prosecutor (which
are probably the same powers that S. 495 ihtends to grant to
him). At the abpellate lével, however, the Attorney General
and the Solicitor General would be free to file a brief as

to the position of the United States on legal issues.

4. Jurisdiction of the Special Prosecutor:

(a) Automatic referral -- All allegations concerning

the President, the Vice President, any individual compensated



at Level I of the Executive Schedule or greater than Level II
of the Executive Schedule if employed in the Executive Office
of the President, the Director of the FBI, the Speaker and
Minority Leader of the House of Representatives, and the
Majority and Minority Leaders of the Senate, would be auto-
matically referred to the Special Prosecutor for‘investigation
and prosecution, if warranted. If the Special Prosecutor |
determines that the allegations are periphefal to another'
investigation being conducted by the Department of Justice,
the Special Prosecutor could determine that the investigatioﬁ
should proceed in normal course in the Department of Justice
(including U.S. Attorneys). 1In such cases, however, he would
be kept informed of the progress of the investigation insofar
as it relates to these allegations, and would:have the right
at any time to require that all or part of.the investigatiéh

be transferred to him if in his view this was necessary.

(b) Discretionary referral -- The Attorney General
would have the right to refer to the Special Prosecutor’(and
the Special Prosecutor would have the right to reject) allega-
tions at any stage of an investigatidn which involve any
member of the Congress, any elected official, any Presidential
appointee, any person who held any of these offices for the
prior four years, as well as any other person in cases where
the Attorney General deems this is warranted in the public

interest.



5. Resolution of Congress:

An expedited procedure could be created under which
Congress could consider and pass a concurrent resolution
expressing the sense of Congress that the Attorney General
should refer to the Special Prosecutor matters falling within
the discretionary referral jurisdiction of the Special Prosecutor.
If the Attorney General determined after thirty days that he
did not believe the referral to be in the best interest of the
administration of justice, he would be required to transmit to
the Congressional leadership (or the chairmen and ranking minor-
ity members of the Judiciary Committees) a written report stating

his reasons as to why he declined to refer the case.

6. Removal of the Special Prosecutor:

The Attorney General could remove the Special Prosecutor
but, upon removal, the Attorney General would be required to
submit his reasons for his action to the Senate and House
Judiciary Committees. The Special Prosecutor also would make
a report to the Committees. Removal could be only "for cause."
(S. 495 provides that a Special Prosecutor can be removed only
upon a finding that the Special Prosecutor engaged in "extra-
ordinarf improprieties.” The Solicitor General believes that
the "ektraordinary improprieties" restriction on the removél
power certéiniy-raises constitutional questiéns and that the

"for cause" restriction may also raise the same questions.)
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TITLE II

rﬂﬁ“‘
I have also proposed a,Title II that creates an Office

of Congressional Legal Counsel and assigns the powers and
duties of tﬁ%&t Office. This proposal gives Congress all
the legal assistance that it needs and provides as great

a litigating role for the Congressional Legal Counselbas is
consistent with the Constitution of the United States. My
proposal is that, when the Attorney General certifies that
he cannot represent Congress or a congressional entity,
Congress or the appropriate House of Congresé may direct
the Congressional Legal Counsel to defend any legal action,
enforce subpoenas, bring described civil actions,.intervéne
in cases or appear as amicus curiae to defend the constitu-
tionality of any law of the United States or the powers and
responsibilities of Congress. Congressional Legal Counéel
may request grants of immunity under the Organized Crime
Control Act of 1970.

In addition to this, the Congressional Legal Counsel is
given broad responsibilities for advising, consulting, and
cooperating with a number of other persons,‘including'
Congress and congressional entities and. the United States

Attorney for the District of Columbia.
thie

In all of these matters, #sy,proposal provides for exclusive

congressional control and direction of the activities of

the Congressional Legal Counsel.
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TITLE IX

I have also proposed a Tiﬁle II that creates an Office
of Congressional Legal Counsel and assigns the powers and
duties of theat Office. This proposal gives Congress all
the legal assistance that it needs and provides as great
a litigating role for the Congressional Legal Counsel as is
consistent with the Constitution of the United States. My
proposal is that, when the Attornéy General ceftifies that
he cannot represent Congress or a congressional entity,
Congress or the appropriate House of Congresé may direct
the Congressional Legal Counsel to defend any legal action,
enforce subpoenas, bring described civil actions, intervene
in cases or appear as amicus curiae to defend the constitu-
tionality of any law of the United States or the powers and
responsibilities of Congress. Congressional Legal Counsel
may request grants of immunity under the Organized Crime
Control Act of 1970.

In addition to this; the Congressional Legal Counsel'is_
given broad requnsibilities for advising, consulting, and
cooperating with a number of other persons, including
Congress and congressional entities and the United States
Attorney for the District of Columbia.

In all of these matters, my proposal provides for exclusive
congressional control and direction of the activities of

the Congressional Legal Counsel.
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<Z;;s new proposal beejuse Title II

of S.495, as it now stands, %K'g?;hly objectionable on

both constitutional and policy grounds. The basic diffi-

‘culty is that though the Céngressional Legal Counsel is

entirely an Officer of Congress and subject to the direction

of that branch, the bill would give him significant law

enforcement functions. This may not be done under Article IT,

Section 3, of the Constitution wﬁich assigns to the President

the duty to "take care that the Laws be faithfully executed."
The impropriety and lack of wisdom of the bill is illustrated

in addition by the fact that Congress would have the power

to become involved in all constitutional litigation, often,

it must be anticipated with a litigating strategy and liné

of argument at variance with those of the Department of

Justice. The result, aside from the serious constitutional

objection to such a procedure, would be a government that

speaks.with two voices before the courts and a consequent

loss of effectiveness and credibility.

Congress' version of thi gislation purports to bg founded

Justice Depdrtment representation is precNd#d by a conflict
of inteyest.
There is, as a practical matter, no need whatever for

a measure creating the serious constitutional and policy



problems raised by Congress' bill. The responsibility for
representing individual members of Congress and congress-
ional entities in actions arising out of the discharge of
official duties is vested in the Department of Justice.

In discharging this responsibility,.the Department has
vigorously asserted congressional prérogatives and has
developed an important body of law sustaining these
prerogatives. It is only in those cases where the Depart-
ment has perceived conflicts of interest that congressional
representation has been declined. Such cases have been
very few, only five within the past five years.

Since non-representation is so rare, the Office of
Congressional Legal Counsel should act only in those cases

where the problem exists.
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TITLE II - CONGRESSIONAL LEGAL COUNSEL

Section 201 of the bill would establish, as an arm of
Congress, the office of Congressional Legal Counsel to be
headed by a‘Congressional'Legal Counsel and a Deputy Con-
gressional Legal Counsel, each of whom would be appointed by
the President pro ﬁempore of the Senate and the Speaker of

the House of Representatives.

1. Duties of the Congressional Legal  Counsel.

(a). Defense of Congress in Civil Actions -- At the

direction of Congress or the appropriate House, the Congréssional
Legal Counsel would defend Congress of one'of its constituent
parts 1/ in any civil action pending.in any Federal, state or

local court in which such entity is a party defendant and in

which the validity of an official Congressional action islplaCed,»~
in issue. This would include actions involving subpoenas or
orders.

(b) . Enforcement of Subpoenas -- The Congressional Legal

Counsel, at the direction of Congress or the appropriate House,
cduld bring a civil action to enforce a subpoena or order
issued by Congress, a House of Congress, a committee, or sub-
committee authorized to issue such subpoena or order. Sec-

tion 213 of the bill would add a new section 1364 to title 28

1/ These would include either House, an office or agency,
Member, committee, subcommittee, officer or employee.
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of the United States Code giving the United States District
Court for the District of Columbia original jurisdiction
over any civil action brought by Congress, or an entity
thereof, to enforce any subpoena or order issued by Congress,
a House of Congress, or a committee,’subcommittee, or joint
committee of Congress. This section would not apply, however,
to an action to enforce a subpoena or order issugd to an-
officer or employee of the Federal government acting within
his official capacity.- Section 206 would authorize the Cbunsel
to represent a House or committee in requesting grants of
immunity from U.S. district courts pursuant to section 201(a)
of the Organized Crime Control Act of 1970.

(c). Upholding the conStitutionality of statutes --

A third major duty of the Congressional Légal Counsel woﬁld

be to intervene or to appear as amicus curiae, at the direction
of Congress, in any legal actioﬁ pending in any Federal, state
or local court in which the constitutionality of a law of

the United States is challenged, the United States is a party,
and the constitutionality of that statute is not‘adequately
defended by counsel for the United States. An intervention or
appearance as -amicus curiae may also be directed when the
pending case concerns the powers and responsibilities of

Congress under article I of the Constitution.

2. Comment:
(a). After the Supreme Court's pronouncement in

Buckley v. Vvaleo, U.Ss. + No. 75-436 (January 30,
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1976), there can be little dispute over the proposition that
to the extent that the Congressional Legal Counsel may be
engaged in the enforcement of the laws, he must be an officer
of the United States, appointed pursuant to the Appointments
Clause of the Constitutiqn, Article II, section 2, clause 2.

The Supreme Court in Buckley held, inter alia, that the

"responsibility for conducting civil litigation in the courts"
of the United States for vindicating public rights“ may only
bé discharged by "officers of the United States." With respect
to defending Congress in suits, enforcing Congressional sub-.
poenas and orders, intervéning or appearing as amicus wﬁere
Congress' Article I powers are placed in issue, and seekingv
immunity for witnesses before Congress, it might be argﬁed
that no "public right" is being vindicated, but rather only
the private rights of Congress as a separate branch of govern-
ment. Intervention or appeérance as amicus merely because the
constitutionality of a law is challenged, however, is inextri-
cably intertwined with the vindication of public rights. The
attempt to vest such intervention authority in a Congressional
office could run head on into the opinion of the Court in
Buckley.

(b). With respect to defense of Members of Congress,
the Department of Justice has traditionally pro?ided legal
representéﬁidnAfor Members and Officers of Congress. Barring
some special circumstance, there does not appear to be any

reason to depart from that practice. To the best of our
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knowledge, only five times in the last five yearé has
the Department declined a request for such representation.
In such special circumstances, thebempioyment of outside
counsel would seem to be a bettef alternative than the
creation of a permanent Office of Congressional Legal
Counsel.

(c). Section 212(a) provides that the intervention
or appearance of the Congressional Legal Counsel shall be
as "of right;" We believe it improper for Congress in its
attempt to vindicate ‘its "private rights" to arrogate to
itself a privilege of intervention or appearance dgreater than
that enjoyed by anyone else. We have suggested, unsuccess-
fully, to the Committee that intervention or appearance by
Congressional Legal Counsel in cases involving an issue of
Congres' powers under Article I should be in accord with
with existing rules.

(d). The Committee Report states at page 55: "In no
instance may the Counsel be directed to bring an action . . to
compel an officer of the Executive Branch to enforce the law.
Similarly, the Counsel may not be authorized to bring an
action to challenge a Presidential claim of Executive privilege.

(d). Section 211 provides that when the Congressional
Legal Counsel defends Congress or its constituent parts for
their actions, or“égainst subpoenas or orders directed to
them, the Attorney General shall be relieved of his repre-
sentational duties. Committee staff has agreed that neither

this section, nor any other section of the bill, should be
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construed as affecting any other right of intervention or
appéarance the Attorney General might have, éither on behalf
of the President's powers or, more generally, on behalf of
the Unigfd States. They agreed to add language which makes

this unambiguously clear.
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TITLE II - CONGRESSIONAL LEGAL COUNSEL

Section 201 of the bill would establish, as an arm of
Congress, the office of Congressional Legal Counsel to be
headed by a Congressional Legal Counsel and a Deputy Con-
gressional Legal Counsel, each of whom would be appointed by
the President pro tempore of the Senate and the Speaker of

the House of Representatives.

1. Duties of the Congressional Legal Counsel.

(a) . Defense of Congress in Civil Actions -- At the

direction of Congress or the appropriate House, the Congressional
Legal Counsel would defend Congress or one of its constituent
parts 1/ in any civil action pending in any Federal, state or
local court in which such entity is a party defendant and in
which the validity of an official Congressional action is. placed
in issue. This would include actions involving subpoenas or
orders.

(b) . Enforcement of Subpoenas -- The Congressional Legal

Counsel, at the direction of Congress or the appropriate House,
could bring a civil action to enforce a subpoena or order
issued by Congress, a House of Congress, a committee, or sub-
committee authorized to issue such subpoena or order. Sec-

tion 213 of the bill would add a new section 1364 to title 28

1/ These would include either House, an office or agency,
Member, committee, subcommittee, officer or emplovee.
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of the United States Code giving the United States District
Court for the District of Columbia original jurisdiction
over any civil acfion brought by Congress, or an entity
thereof, to enforce any subpoena or order issued by Congress,
a House of Congress, or a committee, subcommittee, or joint
committee of Congress. This section would not apply, however,
to an action to enforce a subpoena or order issued to an
officer or employee of the Federal government acting within
his official capacity. Section 206 would authorize the Counsel
to represent a House or committee in requesting grants of
immunity from U.S. district courts pursuant to section 201 (a)
of the Organized Crime Control Act of 1970.

(c). Upholding the constitutionality of statutes --

A third major duty of the Congressional Legal Counsel would

be to intervene or to appear as amicus curiae, at the direction
of Congress, in any legal action pending in any Federal, state
or local court in which the constitutionality of a law of

the United States is challenged, the United States is a party,
and the constitutionality of that statute is not adequately
defended by counsel for the United States. An intervention or
appearance as amicus curiae may also be directed when the
pending case concerns the powers and responsibilities of

Congress under article I of the Constitution.

2. Comment:
(a). After the Supreme Court's pronouncement in

Buckley v. Valeo, U.S. r No. 75-436 (January 30,
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1976), there can be little dispute over the proposition that
to the extent that the Congressional Legal Counsel may be
engaged in the‘enforcement of the laws, he must be an officer
of the United States, appointed pursuant to the Appointments
Clause of the Constitution, Article II, section 2, clause 2.

The Supreme Court in Buckley held, inter alia, that the

"responsibility for conducting civil litigation in the courts
of the United States for vindicating public rights" may only
be discharged by "officers of the United States." With respect
to defending Congress in suits, enforcing Congressional sub-
poenas and orders, intervening or appearing as amicus where
Congress' Article I powers are placed in issue, and seeking
immunity for witnesses before Congress, it might be argued
that no "public right" is being vindicated, but rather only
the private rights of Congress as a separate branch of govern-
ment. Intervention or appearance as amicus merely because the
constitutionality of a law is challenged, however, is inextri-
cably intertwined with the vindication of public rights. The
attempt to vest such intervention authority in a Congressional
office could run head on into the opinion of the Court in
Buckley.

(b). With respect to defense of Members of Congress,
the Department of Justice has traditionally provided legal
representation for Members and Officers of Congress. Barring
some special circumstance, there does not appear to be any

reason to depart from that practice. To the best of our
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knowledge, on1y five times in the last five years has
the Department declined a request for such representation.
In such special circumstances, the employment of outside
counsel would seem to be a better alternative than the
creation of a permanent Office of Congressional Legal
Counsel.

(c). Section 212(a) provides that the intervention
or appearance of the Congressional Legal Counsel shall be
as "of right." We believe it improper for Congress in its
attempt to vindicate its "private rights" to arrogate to
itself a privilege of intervention or appearance greater than
that enjoyed by anyone else. We have suggested, unsuccess-
fully, to the Committee that intervention or appearance by
Congressional Legal Counsel in cases involving an issue of
Congres' powers under Article I should be in accord with
with existing rules.

(d). The Committee Report states at page 55: "In no
instance may the Counsel be directed to bring an action . . to
compel an officer of the Executive Branch to enforce the law.
Similarly, the Counsel may not be authorized to bring an
action to challenge a Presidential claim of Executive privilege.

(d). Section 211 provides that when the Congressional
Legal Counsel defends Congress or its constituent parts for
their actions, or against subpoenas or orders directed to
them, the Attorney General shall be relieved of his repre-
sentational duties. Committee staff has agreed that neither

this section, nor any other section of the bill, should be



-5 -
construed as affecting any other right of intervention or
appearance the Attorney General might have, either on behalf
of the President's powers or, more generally, on behalf of
the Unit?d States. They agreed to add language which makes

this unambiguously clear.




















