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2T CFR T4
Chapter l-——Department of Justice

‘ §0.31 Desxgnahng officials to perform

the functions of the Director.

(2) In case of a vacancy in the Office
of the Director of the Community Re-
lations Service, the Deputy Director of
the Service shall perform the functions
and duties of the Director.

(b) The Director is authorized, in case
of absence from his office or in case of
his inability or disqualification to act,
to designate the Deputy Director to act
in his stead. In unusual circumstances,
or in the absence of the Deputy Director,
a person other than the Deputy Director
may be so designated by the Director.

§ 0.32 Applicubility of existing depart.
mental regulations.

Departmental regulations which are
generally applicable to units or personnel
of the Department of Justice shall be
applicable with respect to the Commu-
nity Relations Service and to the Direc-
tor and personnel thereof, except to the
extent, if any, that such regulations may
be inconsistent with the intent and pur-
poses of section 1003(b) of the Civil
Rights Act of 1964.

Subpart G—Office of the Pardon
Atorney

Cross REFERENCE: For regulations pertaln-
ing to the office of Pardon Attorney, see Part
1 of this chapter.

§ 0.35 Applications for clemency.

Subject to the general supervision of
the Attorney General, and under the di-
rection of the Deputy Attorney General,
the Pardon Attorney shall have charge
of the receipt, investigation, and disposi~
tion of applications to the President for
pardon and other forms of Executive
clemency, and shall perform any other
duties assigned by the Attorney General
or the Deputy Attorney General.

[Order No. 543-73, 38 FR 29584, Oct. 26, 1973]

§ 0.36 Recommendations.

The Pardon Attorney shall submit all
all recommendations in clemency cases
to the Attorney General through the
Deputy Attorney General.

[Order No. 543-73, 38 FR 29584, Oct. 26, 1973]

Subpart G-1—Office of Watergate Special
Prosecution Force

//§ 0.37 General functions.

The Office of Watergate Special Pros-
ecution Force shall be under the direc-
tion of a Director who shall be the
Special Prosecutor appointed by the At-

§o0.38

torney General. The duties and respon-
sibilities of the Special Prosecutor are set
forth in the attached appendix below
which is incorporated and made a part
hereof.
[Order 55173, 38 FR 30738, Nov. 7, 1973]

§ 0.38 Specific functions.

The Special Prosecutor is assigned and
delegated the following specific func-
tions with respect to matters specified in
this subpart:

(a) Pursuant to 28 U.S.C. 515(a), to
conduct any kind of legal proceeding,
civil or criminal, including grand jury
proceedings, which United States attor-
neys are authorized by law to conduct,
and to designate attorneys to conduct
such legal proceedings.

(b) To approve or disapprove the pro-
duction or disclosure of information or
files relating to matters within his cog-
nizance in response to a subpoena, order,
or other demand of a court or other au-
thority. (See Part 16(3) of this chapter.)

(¢) To apply for and to exercise the
authority vested in the Attorney General
under 18 U.S.C. 6005 relating to immu-
nity of witnesses in Congressional pro-
ceedings.

Arpsnnxx—Dums AND RESPONSIBILITIES OF
THE SPECIAL PROSECUTOR

The Special Prosecutor. There is appointed
by the Attorney General, within the Depart-
ment of Justice, a Special Prosecutor to whom
the Attorney General shall delegate the au-
thorities and provide the staff and other re-
sources described below.

‘The Special Prosecutor shall have full au-~
thority for investigating and prosscuting of-
fenses against the United States arising out
of the unauthorized entry into Democratic
National Committee Headquarters at the
Watergate, all offenses arising out of the
1972 Presidential Election for which the
Special Prosecutor deems it necessary and
appropriate to assume responsibility, allega-
tions involving the President, members of-
the White House staff, or Presidential ap-
pointees, and any other matters which he
consents to have assigned to him by the
Attorney General.

In particular, the Speclal Prosecutor shall
have full authority with respect to the above
matters for:

Conducting proceedings before grand juries
and any other investigations he deems
Necessary;

Reviewing all documentary evidence avail-
able from any source, s to which he shall
have full access;

Determining whether or not to contest the
assertion of ‘“Executive Privilege” or any
other testimonial privilege;
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§0.40

Determining whether or not application
should be made to any Federal court for s
grent of immunity te any witness, con-
sistently with applicable statutory require~
ments, or for warrants, subpoenas, or other
court orders;

Deciding whether or not to prosecute any
individusal, firra, corporation or group of
individuals;

Initiating and conducting prosecutions,
framing indictments, filing informations, and
handling a1l aspects of any cases within his
jurisdiction (whether Initlated before or
after his assumption of duties), including
any appesals;

Coordinating and directing the activities
of all Department of Justice personnel, in-
cluding United States Attorneys;

Dealing with and appearing before Con-
gressional committees having jurisdiction
over any aspect of the above matiers and
determining what documents, information,
and assistance shall be provided to such com-~
mittees.

In exercising this authority, the Special
Prosecutor will have the greaiest degree of
independence that is consistent with the At-
torney General’s stabtutory accountability for
all matters falling within the jurisdiction
of the Department of Justice. The Attorney
General will not countermand or interfere
with the Special Prosecufor’s decisions or
actions., The Speclal Prosecutor will deter-
mine whether and to what extent he will in-
form or consult with the Attorney General
about the conduct of his duties and respon-
sibilities, In accordance with sassurances
given by the President to the Attorney Gen-
eral that the President will not exercise his
Constitutional powers to effect the discharge
of the Special Proseculor or to limit the inde-
pendence thet he Is hereby given, (1) the
Special Prosecutor will not be removed from
his duties except for extraordinary Impro-
prieties on his part and without the Presi-
dent’s first consulting the Majority and the
Minority Leaders and Chalrmen and ranking
Minority Members of the Judlclary Commit-
tees of the Senate and House of Representa~
tives and ascertaining that their consensus Is
in accord with his proposed action, and (2)
the jurisdietion of the Special Prosecutor wiil
not be limited without the President’s first
consulting with such Members of Congress
and sscertaining thab their consensus is in
accord with his proposed action,

STAFF AND RESOURCE SUFPPORT

1. Sslection of Staff. The Speclsal Prosecutor
shall have full authority to organize, select,
and hire his own staff of attorneys, Investi-
gators, and supporting personnel, on a full or
part-time basis, in such numbers and with
such qualifications as he may reasonably
require. He roay request the Assistant Ate
torneys General and other officers of the De-
partment of Justice to assign such person-
nel and to provide such other assistance as
he may reasonably require. All personnel in

12

Title 28—Judicial Administration

the Department of Justice, including United
States Attorneys, shall cooperate to the full-
est extent possible with the Special Prose-
cutor.

2. Budgel. The Special Prosecutor will be
provided with such funds and facilities to
carry out his respounsibilities as he may rea-
sonably require, He shall have the right to
submit budget requests for funds, positions,
and other assistance, and such requests shall
receive the highest priority.

3. Designation and responsibility. The per-
sonnel acting as the staff and assistants of
the Special Prosecutor shall be known as the
‘Watergate Speclial Prosecution Force and
shall be responsible only to the Special
Prosecutor.

Continued responsibilities of Assistant Ai-
torney General, Oriminal Division. Except for
the specific investigative and prosecutortal
duties asslgned to the Speclal Prosecutor,
the Assistant Attorney General in charge of
the Criminal Division will continue to exer-
;:1151; all of the duties currently assigned to

Applicable deparimental policies. Except as
otherwise herein specified or as mubually
agreed between the Speclal Prosecutor and
the Attorney General, the Watergate Special
Prosecution Force will be sublect to the ad~
ministrative regulations and policles of the
Department of Justice,

Public reports, The Special Prosecutor may
from time to iime make public such state-
ments or reports as he deems appropriate
and shall upon completion of his assign-
ment submit & final report to the appropri-
ate persons or entities of the Congress,

Duralion of assignment. The Special Prose-
cutor will carry out these responsibllities,
with the full support of the Depariment of
Justice, until such time as, in hls judgment,
he has completed them or until a date mu~
tually agreed upon between the Attorney
General and himself,

{Order 55173, 38 FR 30738, Nov. 7, 1973, as
amended by Order b554-73, 33 FE 82805,
Nov. 28, 1873}

Subpart H—Antitrust Division
§ 0.40 CGeneral functions.

Subject to the general supervision of
the Attorney General, and under the di-
rection of the Deputy Attorney General,
the following-described matters are as~
signed to and shail be conducted, han-
dled, or supervised by, the Assistant
Attorney Genersal in charge of the Anti-
{rust Division: :

(a) General enforcement, by criminal
and civil proceedings, of the Federal
antitrust laws and other laws relating
to the protection of competition and the
prohibition of restraints of trade and
monopolization, including conduet of
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5 0.40 Title 28—Judicial Administration

Determining whether or not application
should be mada to any Federal court for a
grant of immunity to any witness, con-
slstently with applicable statutory require-
ments, or for warrants, subpoenas, or other
court orders;

Deciding whether or not to prosecuts any
individual, firm, corporation or group of
individuals;

Initiating and conducting prosecutions,
framing indictroents, filing informations, and
handling all aspects of any cases within his
jurlsdiction (whether initlated before or
after his assumption of dutles), inmcluding
any appesls;

Coordinating and directing the activities
of all Department of Justice personnel, in-
cluding United States Attorneys;

Dealing with and appearing befors Con«
gressional committees having Jurisdictlon
over any aspect of the above matfers and
determining what documents, information,
and assistance shall be provided o such com=
mittees.

In exercising this authority, the Speclal
Prosecutor will have the greatest degree of
independencs that Is consistent with the At-
torney General's stabutory accountability for
all matters falling within the jurisdiction
of the Department of Justice. The Attorney
General will not countermand or interfere
with the Special Prosscutor’s decisions or
actions. The Speclal Prosecutor will deter-
mine whether and to what extent he will in-
form or consult with the Attorney CGeneral
sbout the conduct of his duties and respon-
sibilities, In accordance with sassurances
given by the President to the Atlorney Gen-
eral that the President will rot exercise his
Constitutional powers to eifsct the discharge
of the Spsecial Proseculor or o limit the inde~
pendence that he is hereby given, (1) the
Special Prosecutor will not be removed from
his duties except for extraordinary impro-
prieties on his part end without the Presi-
dent's first consulting the Malority and the
Minority Leaders and Chalrmen and ranking
Minority Members of the Judictary Commite
tees of the Senate and House of Representa-
tives and ascertalning that their consensus is
in accord with bhis proposed sction, and (2)
the jurisdiction of the Special Prosgcutor will
1ot be limited without the President’s frst
consuliing with such Members of Congress
and sscertaining that their consensus is in
accord with his proposed action.

Stasy AND RISOURCE SUPPORT

1. Selection of Siaf. The Special Prosecutor
shall have full suthority io organize, select,
and hire his own stall of satlorneys, investl-
gators, and supporting parsonnel, on a full or
part-time basis, in such numbers and with
such gualifications as he may reasonably
require, He may reguest the Assistant At-
torneys General and other offcers of the De-
partment of Justice to assign such person-
nel and to provide such other assistance as
he may rezsonably require. All personnel in
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the Department of Justice, including United
States Attorneys, shall cooperate to the full-
est extent possible with the Special Prose-
cutor.

2. Budget, The Speclal Prosecutor will he
provided with such funds and facilitles to
carry out his responsibilities as he may rea-
sonably require. He shall have the right to
submit budget requests for funds, positions,
and other assistance, and such requests shall
recelve the highest priority.

3. Designation and responsibilily. The per-
sonnel acting as the staff and assistants of
the Special Prosecutor shall be known as the
Watergate Special Prosecutiom Force and
shall be responsible only to the Special
Prosecutor.

Continued responsibilities of Assistant At-
torney General, Criminal Division. Except for
the speclfic Investigative and prosecutorial
duties assigned to the Speclal Prosecutor,
the Assistant Attorney General in charge of
the Criminal Division will continue to exar-
gigsl all of the duties cwrrently assigned to

Applicable departmental policies. Except as
otherwise herein specified or as mutually
agreed between ithe Speclal Prosecutor and
the Attorney Genersl, the Watergate Special
Prosecution Force will be subject to the ad-
ministrative regulations and policies of the
Department of Justice,

Pubdlic reports. The Special Prosecutor may
from time to tlme meake public such state-
ments or reports as he deems eppropriate
and shell upon completion of his assign-
ment submit a final report to the appropri-
ate persons or entities of the Congress.

Duration of assignment. The Spacial Prose-
cutor will carry out these responsibliities,
with the full support of the Department of
Justice, until such time as, in his judgment,
he has completed them or until a date mu-
tually agreed upon bstwszen the Attorney
General and himself,

[Order 55173, 38 FR 30738, Nov. 7, 1973, as
amended by Order 55473, 83 FB 32895,
Nov. 28, 1373}

Subpait H—Antitrust Division
§ 0.40 General functions.

Subject 1o the general supervision of
the Attorney Generzal, and under the di-
rection of the Deputy Attorney General,
the following-described matters are as-
signed to and sheil be conducted, han-
dled, or supervised by, the Assistant
Attorney Ceneral in charge of the Anti-
trust Division:

{a) General enforcement, by criminal
and civil proceedings, of the Federal
antitrust laws and other laws relating
to the protection of competition and the
prohibition of restraints of trade and

monopolization, including conduect of

surveys o
trust law:
ceedings,
present e
ance and
gative de1
orders an
recover fc
juries sust
a result of
ceedings &«
judgments
tiation of
tions; crin
ties includ
of penalth
the Feders
the antit
amicus cu
gation; ar
appeals in
(h) Inte
fore admin
wholly or
statutes ir
which req
tween the
and the pr
eluding su
Trade Coi
Board, Ini
ston, Civil
Communics
Maritime (
Commissior
Comrnission
to any ager
incident to
under the st
in this Depa
(¢) Daevel
ment, recei
ing records,
Attorney Ge
quired by E
April 25, 19
submitied t
ments and ¢
@ As tr
Generzal, fu
maries ther:
tive factorsi
or consolida
quired by su
the Federal
Stat. 891), ¢
¢)), and fu
inz the prog
Governmensg
fion 207 cE X
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Determining whether or not application
should be made to any Federal court for a
grent of immunity to any witness, con-
sistently with applicable statutory require-
ments, or for warrants, subpoenas, or other
court orders;

Deeiding whether or not to prosecute any
indtvidual, firm, corporation or group of
individuals;

Initiating and conducting prosecutions,
framing indictments, filing informatlons, and
handling all aspects of any cases within his
jurisdiction (whether initiated before or
after his assumptlon of duties), including
any appeals;

Coordinating and directing the activities
of all Department of Justice personnel, in-
cluding United States Attorneys;

Dealing with and appearing before Con-
gressional committees having jurlsdiction
over any aspect of the above matters and
determining what documents, information,
and assistance shall be provided fo such com-
mittees, .

In exercising this autbority, the Special
Prosecutor will have the grestest degree of
independence that is consistent with the At~
torney Generzl's statutory accountability for
all matters falling within the jurisdiction
of the Department of Justice. The Attorney
General will not countermand or interfere
with the Special Prosecutor’'s decisions or
actions. The Special Prosecutor will deber-
mine whether and to what extent he will in-
form or consult with the Attorney General
about the conduet of his duties and respon-
sibilities. In accordance with assurances
given by the President to the Attorney Gen-
eral that the FPresident will not exercise his
. Constitutional powers to effect the discharge
of the Special Prosecutor or to limit the inde~
pendence that he 1s hereby given, (1) the
Special Prosecutor will not be removed from
his dutles except for extraordinary impro-
prieties on his part and without the Presi
dent's first consulting the dMajlority and the
Minority Leaders and Chalrmen snd renking
Minority Members of the Judlclary Comrmit-

tees of the Senate and House of Representa~

tives and ascertaining that their consensus is

in accord with his proposed sction, and (2)

the jurisdiction of the Special Prosgcutor will

not be limited without the President’s frst

consuliing with such Members of Congress

and ascertaining that thsir consensus is in
accord with his proposed action.

STAFF AND RISOURCE SUPPORT

1. Selection of 8taf. The Special Prosscutor
shall have full authority to organlize, select,
and bire nis own staf of stiorners, lnvestl-
gators, and supporting personnel, on a full or
part-time basis, in such nuwmbers and with
such gqualifications as bhs Inay reasonably
require. He rpay request the Assistant At
torneys Generzl and other officers of the De~
partment of Justice to assign such person~
nel snd to provide such other assistance as
be may reasonably require. All persornel in
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the Department of Justice, including Unlied
States Attorneys, shall cooperate to the full-
est extent possible with the Specizl Prose-
cutor.

2. Budget. The Speclal Frosecutor will be
provided with such funds and facllities to
carry oub his responsibllities as e may rea-
sonadly require. He shall have the right to
submit budget requests for funds, positions,
end other assistance, and such requests shall
receivs the highest priority.

3. Designation and responsibility, The per-
sonnpel acting as the stafl and assistants of
the Special Prosecutor shall be known as the
Waterzate Special Prosecution Force and
shall be responslble only to the Special
Prosecutor.

Continued responsidilities of Assistant At-
torney General, Criminal Division. Except for
the specific invesiigative and prosecutorial
duties assigued to the Special Prosecutor,
the Assistant Attorney General in charge of
the Criminal Division will continue to exer-
;151:1 all of the duties currently assigned to

Appiieadle deportmental policies. Except as
otherwise herein specified or as mutually
agreed between the Speclal Prosecuitor and
the Attorney General, the Watergate Special
Prosecution Force will be subject to the ad-
minisirative regulations and policles of the
Department of Justice,

Puvlic reports. The Special Prosecutor may
Ifrom time to time make public such state-
ments or reports as he deems sppropriate
and s-zll upon corapletion of his assign-
mernt submit a final report to the 2ppropsi-
ate perzons or entities of the Congress.

Durction of assignment. The Speclzl Prose~
cutor will carry out these respounsivliities,
with tZa full support of the Department of
Justics, until such time es, in his judgment,
ho has corapleted them or until a date mu-
tually agreed upon between the Attorney
Generzal and himself,

[Order 55173, 28 PR 30728, Nov. 7, 1973, as
amended by Order 5B4-73, 83 FR 32805,
Nov. 28,1973}

Subpart H—Antitrust Division
§ 0.40 General functions.

Subjzct to the general supervision cof
the Attormey General, and under the di-
rection of the Deputy Attorney General,
the following-described matters are as-
signed o and shall be conducted, han-
dled, or supervised by, the Assistant
Attorney General in charge of the Anti-
trust Divisicn:

(a) General enforcement, by criminal
and civil proceedings, of the Federal
antitrust laws and other laws relating
to the protection of competition and the
pronibition of restraints of trade and
monopoiization, inecluding conduct of
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August 23, 1973

J. Fred Buzhardt, Esg.
Counseal to the 2Presidzant
Wthits House

Waspningteon, D. €. 20500

Dear Mr. Buzhardt:

On August 13, 1973, a faderal grand jury was
impan2llad to invastigats possiblzs violations oI
various f=deral criminal statutes. The grand juzy
has dD=2gun hearing testimony and receiving evidence
relating to tha allagsd Seaptember 3, 1971, burglary
of the ogffices of Dr., Lewis J. Fielding, Bevarly
Hills, California, and the allaged cover-up 0f the
burglary. We have been informed that the allaged
burglary was planned, perpetrated and coverad-up
by membars of the Whits Housa staff and their agents.
In order to investigate thes2 allagations fully it
is essential that as ws pressnt the case to the
grand jurors we be furnishad certain White Housa *
records relating to various individuals and subject
matters. Accordingly, I reguest that you promptly
maka availablas the records and other material
described balow:

1. 2All racords, logs or other material reflecting
meetings, appointments or talsphone convaxrsations
between June 13, 1971, and December 31, 1971, for
each of the following individuals: David Youag,

Egil Xrogh, Charlass Colson, John Ehrlichman, E. Howard
Hunt, Jr. and G. Gordon Liddy.¥*

*Some, but not all, of the material included in
categories 1 and 2 has been receivad by this office
as follows:

A, For Joun Enrlichman: (1) Copies of typed
meeting logs from 1976 through April 1973, excluding
Jguly 23 through July 27, 1371; (2) Copies of desk
calandars 1971 through 1973.

B. For Charles Colson: Copies of desk ol
calandars from 1971 through April 1373.
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"+ with a White House request for and delivery to.the @ .-
. T i -BExecutive Office Building of fiva thousand dollars e
L 7 7 {%5,000) in cash between August 22, 1373, and: jec
S ;f: September 3, 1371, In connaction herew1hn olaasoay,
o - <+ furnish all racords:that reflect Joseph. Ba?oo&y
= f ‘wisits, entries or-admissions to the White Hou;e

7 orsExecutive Offics Building between A gLst.ZO ~

1971, and Septemba* -3 41971 ;Z*v

";ﬁ Although feel con_idant ‘that these rqqaes+s-~
.are framed with all the specificity necessary for~ -
3 ‘a_.subpoena, I rzcognlza that some of them may p’esent,_
j?*r- problems of identification and retrieval depending.. = -
“ ‘upon the exact methods-of £iling and -ndexingiA ‘The
-~ problem could hava been grezatly simplified if you <;

v,

e -'i; ~had felt able to agreze to the kind of inventory of’
- the papers 18Lt by various 3531stants to- the P sidenh
~ \-_Fas proposed in my earlier lestter At this point~" .

“" perhapns the most convanient course --- provided -that .
you are willing to makzs any disclesures =- would be
for you to confar with William H. Marrill, one of -~

- my ssnior Associate Spa2cial Prosecutors. He can- -
- explain informally everything lying behind. the speci-
£ications and perhaps could indicate ihat course you




should follow aftaexr you axplained any problams
of retrisval., I would be glad to pariicipata in
the coniax=nce if this wouid ke helipiul.

i am awars that some of the papers to wh
wa raguest access may de c¢lassifiad. In that
guastions could arise later concarning whethsar they
ware to he submitted to a grand dury or used in a
judicial proceading. It would seem o me, howavar,
that no national security considarations ars perzi-
nant at this stage. When Mr. Richardson app=arad
before the 32nate Judiciary Commitiss as tha
President’s nominsa to the position of Attornay
General, he gave both thz Committes and myself his
assuranca that nd papers wounld be withheld £rom nme
on grounds of national s=curity, and that any
guestions concerning their us=2 in judicial procsed-
ings would haves to b2 argued ocut in the manner
followed whenaver thers was a differ=ance of opinion
between the Attorney Ganeral and other officials
concernad with security and classification. itisadless
to add, I have received all the top clearances, as
has Mr. Herrill.

Sincexrely,

ARCHIBALD COX
Special Prosecutor

Ay



J. Prald Buzbhbard:, Tsg.
Copns=2i =5 the Presidz=nk
Ithit= ousa

Hashingion, O. Q. 23509

Cn auacgust i3,
impanalled *o invs
varisus
has béf"q Aaarinq
relating to tha alle
Of the o9ffices of Dr
Hills, California, =nd
burglary. We have baen pgormed th at *&a aT‘ﬁgel
bL*gla*y was nl» ined, perpstrated and cove*=c—up

an
£ eiving evi
g=d Snptannar 3 1771, ou
L ~1°1d11g, Bavy=

'1

b4
by ansars o Ena Hhs
i 4 - o P2 L WP [ 1 A A
by o - 1 ~
In orce* =3 a

grand jurzors we be
recoxrds relating to var
matters. Accordingly,

Housa staff and their ag=ants.
thesza allzgations fullwy it
pressnt the cases to tha

£
nisnad certain White Houss2
ious individuals and subject
5

I reguest that yvou prompily

makza availabls the recoxrds and othexr material
described below:

1. All r=acords, logs or other matar
meetings, appointments orx
betwaen Juna 13, 1371, and
each of
Egil
Hunt,

ial reflazcting

telesphone convarsations
Dacembex 31, 1971, for

the fo;1'w*ng individualss: David Young,

Krogh, Charles Colson, Jonn Ehrlichman, E.
Jr. and G. Coxdon Liddy.*

Toward

*Some, but not all, of the material incluvded in
categoriass 1 and 2 has b=en resceivad by this o
as follows:

B. For Jotn Earlichman: (1) Cooios of typed
neating logs from 1970 through April 1973, excludin ng
guly 23 throwgn July 27, 1371; (2) Copias of dssk
calandars 1971 thwrough 1973.

B. Fox Chazles Colson:
calandars

ffice

Covias of desk

A

from 1971 throvgh Apxil 1973.

-~




'

2.. All recozds, logs or othar matarial Pkt
raflsc¥ing meskings, aspointhents or tealephone
converzations batwszen Juns 13, 1371, 2nd Decexber 31,

1971, of the Presisant with each of the fallowing )
indiviZunals: ~David Young, Bgil Xrogh, Charles 5 .
Colscn, Jotn Ehrlichmsn,. B. Boward Hent, Jr..and g
- &. Gordon Ladiy.*® ... ' - ) AT
. 3. All r=cords xelating to the Pantagon Papers,. :
.- .- Daniel Ellsbkarg, Dr. Lewis J. Fielding, =. Howard e
2 Hunt, G. Goxdon Liddry, Sunt and Liddy Special Projact
"No. Cn3s, Project Odassa, or Projact "0, that were
authored or initiataed by, addresssed to or recaived
by any of the following individuals: David Young, -2 - -
- Bgil Rrogh, Charles Colson, Joka Ehrlichman, E. Howard
dunt, Jr., ox G. Gordon Liddy, i Pttt
Y s LN e 7 . , - - 3 e

| = 8, ‘A1l recor@s;_ including telsphones-t0ll eall 3 T

-2
VT igeit = @ 5

v 1

4w s A
LS SRt

e A records, reflscting telephone calls placed from ox: - . = .-
it _ Yeceived in the offices of David Youag, Egil Xrogh,: ==-
=S Ta 7 Jonn Ehzlichman, Charles Colson, ' G. Gordon Liddy, .~
T T '+ . and B. Bowaxd Bunt, Jz. for the periond of tine -« - .
--between August 11 nd Se g 15 e ek
: T st B ALY pecords” s
v s the Pentagon Papers, e
] s 5

. . that were removed. I
el E ... the Department of Transportation and
- .. tha White House ox Exacutive Office 3u
. - oxr.on behalf 'of Egil Xrcgh or_ Saundra e
- _.Sheperd from the period beginaing December Y, 1972,
L aee cumtll May- 31, 1973, - including-all records relating- .
-7, to G. Gordon Liddy deliver=d to the safe in Egil. -=
T U Rrogh's- former officz and subseguently transferrad.
L0 therefrom to the custody.or control of Leonard ..

<= | Garment.: <s. ~T

O %4 Noam oo e

s
»

o P - -, e, 8

T R Tt 6§..” All“recoxds relating to the Pantagon PaQefs;;._;<-
s Danial Ellsberxg, Dr. Lewis J. FPielding, Hunt and =~z . =% .~
Llddy Special Project No. On=, Projzct RN

v .. Projeet "O", E. Howard Hunt, Jr.; an

A . *S2a fcotnotz on precsading page. |
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i . ave

to the company Xmown -~

_ ok 00 8. K1Y records ral “
f#- -+ ' " as Wagner.and Baroody, Public Relatioas, 113880 17th™ 5% -
v [ =7 [Street, N.W., Washington,.D. €. . 20035, -inciuding - - - 7
«.. . . . th=s wembers, partners, diractors, officers, share—- . .
- "t Zo-holders or employees of said entity,‘in?luﬂing o) D e T

L i . s <™ all records rslating to Joseph Barcocdy

o UM Bxecutiva Office Building of five tho
2 ..{$5,000) in cash between August 23,-1

e, . =Y September 3, 1371. In connsction her
ze o furmish all rescoxds:that reflect Joser
* -7 "iuwyisits, entriss or-admissions to the
» .. orZBzecutlve Office Building between
-0 -1971, and September:3, 1971, ‘- oa. . E-

1 (D

- S

R sss S2-a: -Although I feel confident that these reguests®.--.- I
e B ~are framed with all the specificity necessaxry oz~ | T

..a._subpoena, I racogniza that some of them may prasenti
- problems of idsntification and retrieval depending.i .~ [ -
“upon the exact metheds:of £iling and indexing.. The - 7

:0w7 7 &7 problem could have been greatly simplified if wvou.
. 7~ had felt able to agrse to the kind of inventory of - .. -°.
" ... the papers left by various assistants to the President -
. *. “...as provosed in my eaxrlier letters. At this point .

.. 7 .- perhaps the most convanient course —-— provided :that .-
et " you ars willing to maks any disclosurss —— would be :
~ for you to confer with William H. Merrill, oneof - °~ .
.- - my senior Associate Special Prosecutors. He can- - -
- explain informally everything lving behind. the speci- e
fications and perhaps could indicate what course you E
3 . ¢ o Ot et P 5 S VRS N
. £t £ iyt :



Should Zollow aZiax you =a2xplained any problams
of retxisval., I would be glad Lo parsicipaba in
the conier=nce 1T £his woulid b2 h2ipiul,

Y am awars that some of the papers o wiich
Wwa requaest access may be ¢lassifiad. In that avent
guastions could arise later concerning whekher they
waere to be submitied to a grand jvry or usad in a
judicial procea=ding. It would seem 0 ma, howeyar,
that no national security considarations ars perti-
n2nt at thils stage. When Mr. Richardson aospaarad -
bhefore the S2nate Judiciarxy Committss as tha
Presidenk’s nominse to the posiiion of Attornay
Genexal, he gave both thes Committes and mys=2lf his
assurance tha: no papers would bae withheld Zzom me
on grounds of national ssacuxity, and that any
questions concerning their uss in judicial proc=ed-
ings would hawvs to bz argued out ia the manner
followad whenaver thaza was a differ=znce of opinion
patween the Attorney Ganeral and other nificials
concernad with security and classificarion. iszadle
to add, I have receivad all thes top clearanc=3, as
has Mr. Hexrrill.

Sincexrely,

ARCIIBALD COX
Spaecial Prosecutor



WATERGATE SPECIAL PROSECUTION FORCE
United States Depaciment of Justice
1425 K Stre=t. N.W.
Washington, D.C. 20003

October 10, 1973

J. Fred Buzhardt, Esquire
Specizl Counsel to the President
The White House

Washington, D. C. 20500

Dear Mr. Buzhardt:

As you are aware, a federal grand jury was impanelled
on Auvgust 13, 1973, to investigate possible wviolations of
various federal criminal statutes. This grand jury has begun
hearing testimony and receiving evidence relating to, among
other matters, a physical assault by approximately seven or
eight persons including, allegedly, Mr. Bermard Barker, per-
petrated upon individuals lawfully demonstrating against the
Administration’s policies in Vietnam on the west steps of the
Capitol on the evening of May 3, 1972. Simultaneous with this
assault there was a presumably lawful "counter-demonstration"
participated in by supporters of the Acdministration's policies
and, coincidentally, at the same time, there was a public
viewing in the Capitol Rotunda of the remains of the than
recently deceased former Director of the Federal Bureau of
Investigation, J. Edgar Hoover.

This Office has been informed that the alleged assault
upon the anti-war demonstrators was, in part, planned and
participated in, and, subsequently, covsred—up by, membéers of
the White House staff and/or persons working for them, includ-
ing such individuals who exercised respcn31b111ty for organi-
zing the "counter-demonstration'" and/or exercised rasponsibility
for arranging the various funeral proceedings and related
memorial tributes for Mr. Hoover. In order to investigate these
allegations fully it obviously is essential that we be “furnished
certain White House records wnich might relate to the subject
matter and individuals under investigation. Accordingly, I
request that you furmnish to us as promptly as pOSSlble the
records and other material described below:




2
1. All diaries, calendars, logs, and/or other types
of records which in any way reflect any meetings, zppointments,
2

ings, :
or telephone conversations, had betwean April 24, 1972, and
May 8, 1972, by Mr. Charles Colson and any persons on his
staff, * by Mr. Robert Haldeman, and any persons on his staff,
and any such records reflecting meetings, appointments, or
telephone conversations during that period of time had by
Mr. E. Howard Hunt.

2. All records, including, but not limited to, memo-
randa; weakly reports, and/or letters, relating to the May 3,
1972, demonstration, "ccunter-demonstration,' or funeral pro-
ceadings for Mr. Hoover authored, addressed to, or received
by, any of the following named individuals: Mr. Charles Colson,
and anyone than serving on%%taff, Mr. Robert Haldeman, and
anyone then serving on his staff, Mr. Jeb Stuart Magruder,
Mr. Bart Porter, Mr. E. Howard Hunt, Jr., and Mr. G. Gordom
Liddy. #*

3. All records that reflect visits or admissions to
the White House and/or Executive Office Building between
April 24, 1972, and May 8, 1972, by any of the following named
individuals: Bermard Barker, Felipe de Diego, Pablo Fernandez,
Anzel Ferrer, Hiram Gonzalez, Virgilio Gonzalez, Frank Fiorini,
a/k/a Frank Sturgis, Reolando Martinez, Reinaldo Pico, Humberto
Lepez, John Lofton, Jx., Bart Portexr, Jeb Stuart Magruder,
E. Howard Hunt, Jr., and G. Gordon Liddy. '

Sincerely,

» /5 : : : ] .'"‘z"u

fr &
ARCHIBATD COX KT
Special Prosecutor *
* I should note that of this type of material, this

ffice already has received copies of .the desk calendars of
Mr. Colson andé Mr. William Rhatican, covering the period of
time in question.

*% Mr. Rhatican already has discussed with two members
of my staff one memorandum he wrote to Mr. Colson dated on or
about May 5, 1972, which, in part, cconcerned the plans for
Mr. Hoover's funeral. Mr. Rhatican substantially quoted to my
staff membars what he claimed were the relevant portions of
this document.
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IWATLRGATE SPEC! l.’“U);leK)\IO”(L
K United Staiey Depaciment of Justice
1423 N Sirz=t, NoW.
Washinzion, D.C. 25605

October 10, 1973

J. Fred Buzhardt, Esquire
Specizl Counsel to the President
The VWhite House

Washingteon, D. C, 20500

As you are aware, a faderal grand jury was impan°1led
on Avgust 13, 1973, to investigate poss-ble violations of
various federal criminal statutes. This grand jury has begun
hearing testimony and recziving evidence relating to, amonz
other matters, a physicel assault by approximately seven or
eight persons including, allegecly, Mr. Bermard Barker, pexr-
poLraLed upcen individuals 1awfhlly demonstrating acalnsL the
Administration's policies in Vvegia“ on the vest steps of the
Capitol on the evening of May 3, 1972. Simultaneous with this
assault there was a presumably lawful "counter-demonstration"
participated in by supporters of the Administration's policies
and, c011c1de1tally, at the same time, there was a public
viewing in the Capitol Rotunda of the remains of the thean
recently deceased former Director of the Federal Bureau of
Investigation, J. Edgar Hoovear.

This Office has been informed that the alleged assault
upon the anti-war demonstrators was, in part, planned and
participated in, and, subsequently, cova*ed~up by, members of

the Whita House staff and/or persons working for them, includ-
ing such 1nd1v1dua1s who exercised respons101llty for organi-
zing the "counter-demonstration" and/or exercised responsibility
for arranging the various funeral proceedings and related
remorial tributes for Mr. Hoover. In order to investigate thess
allegations fully it obviously is essential that. we be furnished
certain Wnite House records wnich night relate to the subject
catter and individuvals under investigation. Accordingly, I
request that you furnish to us as promp*ly as possible the
records and other material described below:




2

1. &A1} diarias, calendaxrs, logs, and/or other typss
of records which in any way reflect any mestings, aspointments,
or telaphone conversaticns, had between April 24, 1972, and
May 8, 1972, by Mr. Charles Colson and any parsons on his
gtofE, * by Mr. Robert Haldemen, and any persons on his staff,
and zny such racorxds reflecting meetings, appointments, or
telephone convarsations during that pariod of tims had by
Mr. E. Howard Hunt.

2. All records, including, but not limited to, memo-
randa; weakly rejo*Lo, and/or letters, relating to the May 3,
1972, demonstration, "ccunter-demonstraticn,' or funeral pro-
cesedings for Mr. Hoovar authored, addressed to, or received
by, any of the following named individuals: M. Charles Colson,
and anyone than serving orhbuafL, Mr. Robert Haldeman, and
anyorea then serving on “his staff, Mr. Jeb Stuart Magruder,
Mr. Bart Portexr, Mr. E. Howard Hunt, Jr., and Mxr. G. Gordon

3. 'All records that reflect visits or admissions to
the White House and/or Executive Office nullalng betwean
April 24, 1972, and May 8, 1972, by any of the following namesd
indivicduals: Bermard Barker, Felipe de Diego, Pablo Fernandez
Anzgel Ferrer, Hiram Gonzalez, Virgilio Gomnzalez, Frark Fiorini,
a/‘/a Frank SturOIS Rolando hartlﬂaz Reinaldo Pico, Qudborto
Lopez, Jobhn Lort01 Jr., Bart Poxrter, Jeb Stuart Haorud“L,

E. cha*d Hunt, Jr., and G. Gordon ledy.

Sincerely, . , '
- | - « /5] . - ::3_"; 3
£ & -
ARCHIBALD COX e e e
Special Prosecutor e
* I should note that of this type of material, this

Office already has received copies of .the desk calendars of
Mr. Colson and Mr., William Rhatican, covering the period of
time in question.

#*% Mr. Rhatican already has discussed with two members
of my staff onz memorandum he wrote to Mr. Colson dated on or
about May 5, 1972, which, in part, ccncerned the plans for
Mxr. Hoover's funeral. Mrz. Rhatican substantially quoted to my

staff mezmbars what he claimed were the relevant portions of
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Noveaner 7, 1273

. red Suzharsét, Bsoaire

s2eial Counsel o the President

-he “hiza Iousa

“fasnington, D.C.

Cwar Hx. Suznardt:
e duqust 13, 1973, Grand Jury of tha United States Dilscrict
Court for the Diastrict of Columbia i3z inweatigaiing sossibls
AacTs of periury and obsrrucition of justica at the *ine of the
‘\ea:inqs Setfore the Senate Judlciaxry Commitieze an the nomination
af Richaxl 3. Xlaindienst to De Attorney General. It apcears
“aaz the rzcor<ds of certain conversations involving tha
Treasident 3nd Massra. -nrli:hman, Tlairdienst, and Xkizchell,
iaclading, whaere availarls, the we2cordinaes of 3uch conversations,
are assential o :the 0*0“9’ inyestiraticon oFf the akovs matiar.
hccordiﬂqlv, : Tequest that you supply to a2 all recoxdings,
=ranscripts, mamoranda, dohas, and other o zwnqs ralating to
the following meetings and zZaleohon2 conversaticns ﬂur‘ﬁa whicn

M

natters concarning ITTT, 1nc‘ud;*q tha perding suits by +
Inited 3tates, vers dis cussed:

1. ®seting{s) between the Presidsnt and John

“hrlicshman pn April 139, 1371;

2. "Ta2lachone convarsation{s) betwazen the
President and Richard Wlaindisns: on
April 1%, 1971;

3. Talaphone conversation{s) babtween John
Ehrlichman and John Mitchell on Anxil
1272; and

2ating {3} hetween the President and John
chall on April 25, 1371.

s-‘u

w2l

L ]
-y =y

)
r

In addition to the forsgoing, I reguest thit you farnish +0 wms
tha original memoxandum datad April 23, 1353, from Richard G
Xlaindisnst and Richard W. Mclaren to uohn Shrlichman on the
rubject of the ITT-Cantssn Corporation merger. I am advisged
+hat this offica askad you last Sune to conflrm that the

ot e e



. o
>¢igiaal of thia

memorandun was in the #¥hite Housa files
J:J tha; vou 4id so afiaxy locating the

‘7 spabla us ko complete
Zispakeca, I request that
L B’ovamce* is, 1973. 2

0% lzmadiate impor

memorandim,

with reasonabla
e furnished
sneulﬁ a&d *zat n;tncutd the abova

zance, thersa may o okhar
evzdanc« :h t will he racuirxed for the zrand jury or, in tha
suent lnulchuentﬂ ars r=turnad, la sonnection wikh khelr
nroaszcution.

Sincerely,

/5/

L=0 JAWORSR

Spacial Praaec'tor
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Sear He. Sufaardt:
~he ducust 13, 1373, CGrand Jury of The Unlitad Stabss Dlscesich:
vaur: Jox She Diaz-ick of Colsabia i3 inwesktigazine sosaibla
“accs o periury and obacruction of justica at the zZine of tha
S earings Defore the 3enaczse Judiciary Commities nn thae nominari
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¢ ident and Messr3. Shrlicirman, Xlaindisnse, and ditchell,
ciading, where availarzls, the recordinags of 3uch coavy=rcsaticn
ara sssential o the prosex iavestizaticon 9Ff Ths above matier.
szccoxdingly, T rsgnest that you 3upply ko 2w 2ll recordings,
r*anscrists, menmoranda, noted, and other w:itings relating to
the following meetings and taleohons conversaticns during whica
maczays soncarning ITT, Inecluding the pexding suits by tha
Tnited 3taktes, werza discussed:
1. Hset lﬁq(a) botween the Presidant and Johnn
T s - £} -
- Parlichozan pn Jpril 13, 1371
2. ~Talzchone convarsation{s) Lbetwsaen the
President and Richard Rlzirdienst on
3 Tal sk SOonYya =3 I1s) ~ = Tonm .
. Taleohona convarsationi{s) babween John
Ehrlichman and John Mitchell on Anzil 12,
272; and
4. Meseting{s) hetween tha President apni Jonn
4 -
Hitcha*; on April 28, 1371,
- - 5 - s
in add n to the foxsgoing, I ragquest that you furnish +o we
The or*q_nal meroxandum datad April 23, ’359, £rom Richard G.
¥laindisnst and Richard J. Mclaren to Jonn Shrlichman on the
“vb ect of the ITT-Cantaan Corporazion ﬁnrﬂov' T am adyised
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WA Nl GATE SPECIAL PRONCCUTION FOMe (L
Unired Stutes I),})d“ﬁi:‘nt of Justice
1425 K Stecsi, NW,
Washington, D.C. 20805

Decenber 4, 1973

d Buzhardt, Esquire

J. Fre
Specilal Counsal to the President
et

2 Wh

Wa hin?ton, D. C.

-+

Dzar Mr. Buzhnardt:

This is in respoanse to your Novemper 24, 1973,
letter to me imsofar as it relates to my Novembar 7,
1973, request for tape recordings and documents
ra1at1ng to conversations on Anrgl 19 and 20, 1973,
in mh*cn Tli was dlbcussed

You observad with respect to Lha ‘telephons call
between John Ehrlichman and John Mitchell on April 19,
1971, that the White'HcLsa'recor&inv system covered
only Presidential calls. ®It is our understandin ng,
howevear, that Mr. Enrllcnman made certain calls from
the President's office, and, accordingly, we request
that you examine the Presidential tapes to determine’
whether the Ehrlichman-Mitchell telephone call was in
fact recordsd by the White House recording system.

I also wish to invite your attention to the fact
that my request covered not only tape recoxrdings, but
also any documents, transcripts, memorandza or notes
relating to the specified conversations. It 1s our
understanding that Mr. Ehrlichman made detailed notes
cf his meetings and conversations, and, occasionally,
made recordings of his own telephone conversations. I
request that you review Mr. Ehrlichmen's files at your
earliest opportumity to locate any materials that may
relate to the specified conversations and that you
fumish us with those materials. I also request that
you furnish to us any materials such as notes or

caoranda from the files of Mr. Haldeman and the President

for the April 1971 period that relate to the spacified
conversations. ‘




Finally,

I would appreciate your advising me

upon receipt of this letter as to when I may expect to

receive the tape recordings of
which you undertock to furnish

letter.

the three conversations
to me in your November 24

Sincerely,

/s

LEON JAWORSKI
Special Prosecutor
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WA TERG AT B ST NG MO St RLC X FaR Gl
Uniied Stutss Depacimzat of Juy
1425 K Stezzt, NW. "
h

»
Washiagton, D.C. 20005

e

J. Frzd Buzhardt, Esquire
Special Counsal to the President
Th2 Wnite Houss

Washington, D. C.

This is in response to your Novembexr 24, 1973,
letter to me insofar a2s it relates to my Novexber 7,
1973, request for tape recordings and documents
relating to conversations on April 19 and 20, 1973,
in which ITT was discussed.

You observed with respect to the telephonz call
betwveen John Ehrlichmzn and Jonn Mitchell on Apxril 19,
1971, that the Wnite House recording system covered
only Prasideuntial calls. *It is our undsrstanding,
however, that Mr. Enrlichman mads certain calls from
the President's office, and, accordingly, we request
that you examine the Presidential tapes to determine
whether the Ehrlichman-Mitchell telephone call was in
fact recorded by the White House recording system.

I also wish to invite your attention to the fact
that my request covered not only tape recordings, but
also any documents, transcripts, memoranda or notes
relating to the specified conversations. It is ouxr
understanding that Mr. Ehrlichman made detailed notes
of his meetings and conversations, and, occasionally,
made recoxrdings of his own telephone conversations. I
request that you review Mr. Ehrlichmen's files at your
earliest opportunity to locate any materials that may
relate to the specified conversations and that you
fumish uvs with those materials. I also request that
you furnish to us any materials such as notes or
camoranda from the files of Mr. Haldeman and the President

Tfor the April 1971 period that relate to the spescified
conversations.
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Fivally, I would appreciate your advising me
upon receipt of this letter as to when I may expect
receive thz tape recordings of the thres conversations
vhich you undertock to furnish to me in your November 25

letterx.

to

Sincerely,

e |

LEON JAWORSKI
Special Prosecutor

g e
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WATERGATE SPECIAL PROSECUTION FORCE R
Unitzd States Depariment of Justice A
1425 K Stre=t, N.W. ~
Washingtoa, D.C. 20005 %

. \
_\\

Januvary 8, 1874 _ ' ﬂ\

James D. St. Clair, Esguire

Special Counsel to the President 2

The White House - - -3

Washington, D. C. . iy _ s

Dear Mr. St. Clai

In my letter to Mr. Buzhardt of December 4, 19873
cepy attached) , I asked that he provide this office
with certain tape recordings, transcripts, memoranda, notes
and othexr writings relating to governmental actions taken
with *egard to the dairy industry. The following items,
requested in my earlierx letter, have not been received by
this office: ‘

. l. Any tape recordings, transcripts, memoranda,
notes or other writings reélating to conversations between
the President and Secretary Connally during the reriod
February 15, 1971 to March 25, 1971. Information developed
by this office indicates that in addition to the
Maxch 23, 1971 conversations between Secretary Connally
and the President, Secretary Connally spoke to the
President on March 11 (twice), Marcn 16, March 18 and
March 25, 1971. Fur;ner, the Lape recording of the March
23, 1971 meeting in the President's Oval Office attended,
inter alia, by Secretary Connally concludes with Secretary
Connally's request for, and the President's assent to, a
discussion after the departure of the other participants.

~

: 2. Subsection (e) of my earlier letter requested
that the files of certain individuals be examinz=d for
materials relevant to four specific events. Information
develop=d by this office suggests that Mr. Murray Chotiner
was the recipient of correspondence from spokesmen for :
the dairy industry which would be encompassed by my earlier




request which would have been placed in his files,
possibly ones entitled, "Dairy", "Milk", or "Harrison".
This office has received no documents which indicate
that they were received or authored by Mr. Chotiner.

Finally, in my earlier letter I asked that Mr.
Buzhardt permit a representative of this office to examine
the originals of a memorandum from Mr. Charles W. Colson
to the President regarding a meeting to be held on
September 9, 1970, and a docunment described in paragraph
4 (c) of his November 16, 1973, affidavit filed with
Judge Jones in Nader v. Butz. I renew that request.

i I ask that you provide this offlce with the
above-listed items.

In addition, I ask that you provide this office
with tape recordings, transcripts, memoranda, notes, and
other writings relating to a meeting between Attorney
General John Mitchell, Mr. Lee Nunn, and the President
held on May 5, 1971. |

. In an abundance of caution, Mr. Jaworski has
recused himself from at least a part of our dairy industry
; investigation. Consequently, as Deputy Special Prosecutor,
I am at present responsible for the investigation. Please
be assured that we have endeavored to particularize our
request as much as possible and to ask for only those items
deemed essential to the investigation. -
If we can be of any assistance to you in locating
or copying any of the above-requested material, we stand
ready to help and cooperate. I appreciate your assistance
in this matter. - -

Sincerely,

)</

HENRY S. RUTH, JR.
- Deputy Special Prosecutor

MRS IR ey



VWATERGANASPECIAL PROSECUTION FORCE &
United Siatcy Drpanimsn: of Justice v
1423 K Stee=r, NOW, \
Washinuston, D.C. 26005
] R Y
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Y
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- Januaxy 8, 1974
James D. St. Clair, Escuire
Special Counsel to the President g
The Walte House i -
Bashington, D. C. : i
Dear Mr. 8t. Claix: -
In my letter to Mr. Buzhardt of Decerber £, 1973
{copy attachad) , I asked that he provide this office
with certain tape recordings, transcripts, memoranda, notes
and other writings relating to governmental actioans taken
with regard to the dairy industry. The following items,
reguested in my earlier letter, have not been xeceived by
this office: : 3 .
l. Any tape recordings, transcripts, memoranda,

notes oxr other

\ it |

oD
writings reélating to conversatiocns bestween

the President and Secretary Connally during the period
rebruary 15, 1971 to Harch 25, 1971. nformation developed

by this office
Maxrch 23, 1971

indicates that in addition to the
conversations betwsen Secretary Connally

and the President, Secretary Connally spoke to the

- e

President on March 11 (twice), March 16, March 18 and

March 25, 1971.

Further, the taps recording of the March

23, 1971 m=seting in the President’'s Oval Office attended,
inter alia, by Sscretary Connally concludes with Secretary
Connally’'s recquest for, and the President'’s assent to, a
discussion after the departure of the other participants.

-

2. Subsection (e) of my earlier letter reguested

that the files

of certain individuals be examin=d for

materials relevant to four specific events. Information
developad by this office suggests that Mr. Murray Chotinex
was the recipient of correspondence from spokesmen for
the dairy industry which would be encompassed by my earlic:z
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reqgquest which would have been placed in his files,
possibly cnes entitled, “Dairy", "iMilk", or "Harrison"
FThis office has received no documents which indicate
that they vere received or authored by Mr. Chotiner.

Fin nally, in my earlier letter I asked that Mr.
Buzhardt psrmit a representative of this office to examine
the originals of a memorandum from Mr. Charles W. Colson
to the President regarding a meeting to be held on
September 9, 1970, and a docunent described in paragraph
4 (c) of his November 16, 1973, affidavit filed with
Judge Jones in Nacder v. Butz. I renew that request.

l'

_ I ask that you provide this offlce with the ¥
above-listed items. # & pepeE-

In addition, I ask that you provide this office
with tape recordings, transcripts, memoranda, notes, and
‘other writings relating to a meeting between Attorney

~ General Jochn Mitchell, Mr. Lee Nunn, and the President
. held on May 5, 1971. ;

In an abundance of caution, Mr. Jaworski has 7
recused himself from at least a part of our dairy industry
investigation. Consegquently, as Deputy Special Prosecutor,
I am at present responsible for the investigation. Please
be assured that we€ have endeavored to particularize our
regquest as much as possible and to ask for only those items
deemed essential to the investigation.

If we can be of any assistance to you in lecating
or copying any of the above-requested material, we stand

ready to help and cooperate. I appreciate your assistance
in this matter. .

Sincerely, _ B

MRS : : : HENRY S. PU'I‘H, JR.
Deputy Special Prosecutor
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iy b AT RIS Qi Justice
1425 X Street, N W.
Washington, D.C. 2CCO5

e’

Marcn 21, 1974

James D. St. Clair, Esquire

Special Counsal to the President

The White House '
Washington, D. C. : ;

Dear Mr. 85t. Claixr: : =

In line with our previous discussions on dairy
industry materials, I am setting forth with more
specificity a narrowad request for information presently
in the White House. I have dividad these requests into
tapes and documents. :

Although it do=s not seem legally necessary that
the President personally listen to requested tape
recordings to decide whether they fall within his under-
standing of the Executive Privileges doctrine, I am
mindful of your statement that the President is follow—
ing this process, and therefore I am asking for what I
believe are the minimum number of tapss necessary to
conduct the investigation with necessary thoroughness.
1. We request tape recordings of all meetings and
" telephone conversations between the President and
Secretary Connally between March 12, 1971 and March 25,
J971, inclusive. Our examination of Secretary Connally's
lJogs reveals four conversatiaons between the President
and Secretary Connally during this period.

a. A meeting beginning at 2:30 p.m. on March 186,
1971; .

b. A phone conversation beginning at 11:45 a.m.
on March 18, 1971;

¢c. A meeting beginning at 6:20 p.m. on
March 18, 1971; and

d. A meeting beginning at 12:40 p.m. on March 25, 1971.




h

If your examination of the President's logs for the
Maxrch 17 -25 period reveals additional conversations
either in person or over the phone with Mr. Connally,
we reguast tapes of those conversations as well.

OCur 1nvost1ga tion shows that Secretary Connally
was one of tha focal points of the considasrable pressure
that dairy interests were bringing in March 1971 on the
price supporkt question. It further shows that the
Secretary agreed to present the dairy vosition to the
President and that ths dairy industry had pledged large
amounts of campaign funds in relation to a possible
change in the price support leval. There is conflicting
evidence as to whether or not a crime was committed by
one or more persons in relation to campaign funds and
the price support decision. We believe that the requestad
tape recordings will help resolve some outstanding
investigative questions in either an inculpatory or
exculpatory manner. We have limited our reguest to the
time preceding the reversal of the March 12 price
support decision. =

-

Ja—

2. As you know, Mr. Buzhardt has furnished this

office with copies of the tape recordings of the March 23

1971, meeting between President Nixon and leaders of the

dairy industry as well as tape recordings of a meeting

held later that day between the President and various

high officials in the administration to dlscuss problcns

generated by the March 12 announcement.. ... . ...
a. Our copy of the March 23 maetlng with dalrf industry

leaders ends with the President saying "I know that, I

have heard . . . ." We regquest access to the original

recording of this meeting so that we can hear the entire
meeting.

b. As I have mentioned in correspondence with
Mr. Buzhardt, the recording of the afternoon meeting
reveals a disturbance at the point where it has been
decided to reverse the March 12 decison and Mr. Ehrlichman
says "Wz have to tell Colson . . . ." Therefore, we request
access to the original tape to determine whether the dis-
turbance appears on it as well, and if so, what caused it.

-
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3. In addition, we also request the tape recording of a

eeting held on May 5, 1971, between President Nixon,
Attorney Genaxal Mitchell, H.R. Haldeman, and Mr. Lee Nunn
who later assumed responsibility for the collection of
funds from the dairy industry pursuant to its previous
commitments. All attempts to reconstruct the conversation
of tha meeting have encountered difficulty in recollection.
It does seem clear, however, that the President's partici-
pation was in his capacity as candidate for re-election.
We, therefore, feel that Executive Privilege does not apply
to the tape recording of the meeting. .

4. As far as documents are coancerned, I have asked for
and not received, and, therefore, repeat my request for
. the opportunity to inspect the original and all copies of
the document described in paragraph 4(c) of the November 16,
3 1973, affidavit of J. Fred Buzhardt, Esq. filed with Judge
Jones in Nader v. Butz, and .the memorandum to the President
from Charles W. Colson, subject: Meeting with Officers of
the Associated Milk Producers, Incorporated, September 9,
1370, 12:25 p.m. (10 minutes), Oval Office with any
attachments thereto.

I believe that the above represents a reasonabls,
minimum reguest in an extremely important investigation.
In dairy industry matters, we have made very few requests
over and above the materials for which the Court required
production in Nader v. Butz. Although one can never fore-
close the possibility of future reguests, I do not see any
indication at this time that this request, if granted, will
lead to a continuing, burdensome series of future reguests.
As you know also, we do not seek possession of irrelevant
material. We are certainly willing, as in the past, to
verify your indication of irrelevancy by listening to the
recordings in the Executive Office Building and withdrawing

our request at this investigatory stage as to matters not
relevant to the investigation.

I hope that we can hear from you nronpury
/ Ao % TOREN

//// Slncere /= 2\
fuf 3
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. RUTH ~<JR.
pecial Prosecutor
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. WATERGATE SPECIAL PROSECUTION FORCE ' "
. Unitzd States Department of Justice
J425 K Street, N.W.
Washington, D.C. 20005

rch 21, 1974

James D, St. Clair, Esquire
Special Counsal to the PreSLdent
The White House :
Washington, D. C.

Dear Mr. St. Clair:

In line with our previous discussions on dairy
industry materials, I am setting forth with more
specificity a narrowed request for information presently
in the White House. I have dividad these requests into
tapes and documents. : .

Although it does not seem legally necessary that
the President personally listen to requested tape
recordings to decide whether they fall within his under-
standing of the Executive Privilege doctrine, I am
mindful of yvour statement that the President is follow-
ing this process, and therefore I am asking for what T
believe are the minimum number of tapes necessary to
conduct the investigation with necessary thoroughness.

1. We raquest tape recordings of all meetings‘and e . -

" telephone conversations between the President and

Secretary Connally between March 12, 1971 and March 25,
1971, inclusive. Our examination of Secretary Connally's
logs reveals four conversatians between the President
and Secretary Connally during this period

a. A meeting beglnnlng at 2:30 p m. on March 16

1571; .
’~ *‘de';wi%?é%‘
b. A phone conversation beginning at 11:45 a.m. .é? gx
on March 18, 1971; T %,
¢c. A meeting beginning at 6:20 p.m. on o \\h Jf
Maxch 18, 1971; and T
d. A meeting beginning at 12:40 p.m. on March 25, 1971.

T



If your examination of the President's logs for the
March 12-25 period reveals additional conversations
either in person or over the phone with Mr. Connally,
we request tapes of those conversations as well.

Our investigation shows that Secretary Connally
was one of the focal points of the considerable pressure
that dairy interests were bringing in March 1971 on the
price support question. It further shows that the
Secretary agreed to present the dairy vosition to the
President and that the dairy industry had pledged large
amounts of campaign funds in relation to a possible
change in the price support level. There is conflicting
evidence as to whether or not a crime was cormitted by
one or more persons in relation to campaign funds and
the price support decision. We believe that the requested
tape recordings will help resolve some outstanding
investigative questions in either an inculpatory or
exculpatory manner. We have limited our request to the
time preceding the reversal of the March 12 price
support decision. e
2. As you know, Mr. Buzhardt has furnished this
office with copies of the tape recordings of the March 23
1971, meeting between President Nixon and leaders of the
dairy industry as well as tape recordings of a meeting
held later that day between the President and various
high officials in the administration to dlSCUSS problcns
generated by the March 12 announcement.. ... ...

a. Our copy of the March 23 meetlng with dalry industry
leaders ends with the President saying "I know that, I
have heard . . . ." We reguest access to the original
recording of this meeting so that we can hear the entire
meeting. '

b. As I have mentioned in correspondence with
Mr. Buzhardt, the recording of the afternoon meeting
reveals a disturbance at the point where it has been
decided to reverse the March 12 decison and Mr. Ehrlichman
says "We have to tell Colson . . . ." Therefore, we request
access to the original tape to determine whether the dis-
turbance appears on it as well, and if so, what caused it.

-~
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The tave recording of this meeting ends with
etary Connally asking for a short orivate session with
dent. We have prmv;ously requested the tape

of that private session which is actually a
contwpuanCe of the tape recording Mr. Buzhardt has
previously given to us, and we repeat that request.

racordi

3. In additicn, we also request the tape recording of a
neeting held on Mav 5, 1971, between President Nixon,
Attorney Gensral Mitchell, H.R. Haldeman, and Mr. Lee Nunn
who later assumed responsibility for the collection of
funds from the dairy industry pursuant to its previous
commitments. All attempts to reconstruct the conversation
of tha meeting have encountered difficulty in recollection.
It does seen clear, however, that the President's partici-
pation was in his capacity as candidate for re-election.
We, therefore, feel that Executive Privilege does not apply
tc the tape recording of the meeting.

4., As Ffar as documesnts are concerned, I have asked for

and no 'receivod, and, therefore, repeat my request for

the opportunity to inspect the original and all copies of
the document described in paragraph 4(c) of the November 16,
1973, affidavit of J. Fred Buzhardt, Esg. filed with Judge
Jones in Nader v. Butz, and .the memorandum to the President
from Charles W. Colson, subject: Meeting with Officers of
the Associated Milk Producers, Incorporated, September 9,
1370, 12:25 p.m. (10 minutes), Oval Office with any
attachments thereto.

I believe that the above represents a reasonable,
ninimum recuest in an extremely important investigation.
In dairy industry matters, we have made very few requests
over and above the materials for which the Court reqguired
production in Nader v. Butz. Although one can never fore-
close the possibility of future reguests, I do not see any
indication at this time that this request, if granted, will
lead to a continuing, burdensome series of future reqguests.
As you know also, we do not seek possession of irrelevant
nmaterial. We are certainly willing, as in the past, to
verify your indication of irrelevancy by listening to the
recordings in the Executive Office Building and withdrawing
our request at this investigatory stage as to matters not
relevant to the investigation.

I hope that we can hear from you gromppry

/
/// Slncezel
f

HENRY S. RUTI )
Deéputy Special Prosecutor
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- WATERGA L SPE CLAL PROGECLHTON TORCE
U”\r.d; Siates Do ‘,”u ,&)\ of Jusiice

{j") i“’)) .\ .)iff,vt J\ \u. \";/)
B Washington, 1D.C. 20005 4

May 31, 1974

James D. St. Clair, Esa.

Spacial Counsel to the President
The White House

Vashington, D.C.

I am enclosing a copy of our letter of March 21,
1574, ICUuQStlpg access to specified materials V@laprg
to the daixy industry investigation.

As you recall, at our meeting here on April 3, you
promised this ofifiice immediate access to the or101nals i
of the two tape recordlwgs specified in items 2a and 2b
of the lMarch 21 letter. Repsated calls to your attorneys
for this access on our part have been unsuccessiul.

As to our request for access to the original and all
copies of the two documents specified in item 4 of the
letter, you promised such access if you were able to
locate the documenits. Thus far, we have not yet heaxrd
from you. ' -

. As to items la through 1d, 2c and 3 of the March 21
lettexr, you promised to let us know your decision as to
our request for access to these tape recordings. Thus
far, we have not received your answer. . :

On another subject, Mr. Prochnow of your office
telephonad me yesterday and reguested on your behalf
access to approximately twenty—eight cartons of matexrial
relative to the ITT investigation. Thess are materials
forwardaed from the Securities and Exchange Commission to
the Criminal Division of the Department of Justice. They
vere then forwarded to our office when the ITT mattexs
were placed under the jurlsdlctlon of the SpeCLal
Prosecutor.




\

he urgency 0L your regueskt and we
aterials available to you promptly.
involves several hundreds, and
, 0of documents, we would need a truck
Licates to the VWhite llouse. As an
uggest that one or more oE your attorneys
aterials in our office and ascertain how
many documan ts are actually necassary Lor your pRrposes.
Please have one of your attorneys telephone our Larxy
Hammond (393-2300, ext. 289) to make the necessary
arrangemenkts. :

examine Lthe n

2As to the few items which we are requasting, as
outlined above, I hope that we can hear from you promptly
inasmuch as our reguest has been pending since March 21
of this year. I

Sincerely,

i HENRY S. RUTH, JR.
Deputy Special Prosecutor

PE Ll
£ LN
v L
sof ‘:\i Y

£ .
-5 g,
4 ~



{ ) I BN SITE ST, SN '-,Uj
o Washington, 1.C. 20005 J

May 31, 1974

James D. St. Clair, Esq.

Special Ccunsel to the President
The White House

Washington, D.C.

I am enclosing a coby of our letter of March 21,
1574, requesting access to spacified materials Yela ing
to thes dairy industry investigation.

As you recall, at our meeting here on Aprll 3 you
prorised this office immediate acc2ss to the originals
of the two taps recordings spscified in items 2a and 2b
of the lMarch 21 letter. Repeated calls to your attorneys
for this access on our part have been unsuccessiful.

". e

As to our reguest fox access to the Onglﬁal and all
copies -0of the two documasnts spac111ed in item £ of the
letter, you promised such access if you were able to
locate the documents. Thus fax, we have not yet hearxd
from you.

-

. As to items la through 1d, 2c and 3 of the March 21
letter, you promised to let us know your decision as to
our reguest foxr access to these tape recordings. Thus
far, wve have not received your answer. € SR

On another subject, Mr. Prochnow of your office
telephonad me yesterday and reguested on your behalf
access to approx1mately twenty-eight cartons of material
relative to the ITT investigation. These are materials
forwarded from the Securities and Exchange Commission to
the Criminal Division of the Department of Justice. They
were then forwarded to our office when the ITT matters

were placed under the jurisdiction of the Speclal
Prosecutor.



i~ .
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I =opreciate the urgency of your request and we
shall maXe these materials availlable to you preaptly
Since the matexial involves several hundreds, and
paerbkaps thousands, of documents, we would need a truck
to traansport duplicates to the White liouse. AS an
alternative, I suggest that one or rore of youwr attorneys

examinz the materials in our office and ascertain how
many documents are actually necessary for ycur purposes.
Please have ones of jOLr attorneys telephone our Larry

Hammond (393-2300, ext. 289) to make the necessary
arrangemnents. -

As to the few items which we are requasting, as
outlin=d above, I hope that we can hear Irom you promptly
inasmuch as our raguest has been panding since March 21
of this year. ' R ¢

Sincerely, g

o HENRY S. RUTH, JR.
¥ Deputy Special Prosecutor
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
e Criminal No. 74-11%6
JOHN D. EHRLICHMAN, et al.,

Defendants.

T Nt et N Vg st Vs S’ g

GOVERNMENT'S SUPPLEMENTAL MEMORANDUM
ON THE ISSUE OF BRADY V. MARYLAND

INTRODUCTION

In view of certain statements made during the
hearing on June 7, it seems appropriate for the Special.
Prosecutor to set forth his views on the rights of

the defendants under Brady v. Maryland, as well as a

description of the efforts made by the Special
Prosecutor and the arms of the Executive Branch to
locate and to make available to defendants all poten-—
tially exculpatdry documents within fhe Governmant's
control. It is our firm belief that, despite the
differences and divisions within the Federal Government
concerning the work of the Watergate Special Prosecutor,
the prosecution has gone well beyond the requirements

imposed by Brady v. Maryland, 373 U.S. 83 (1963) and

the later cases of the Supreme Court cases interpreting

Brady. See, e.g., Moore v. Illinois, 408 U.S. 794 (1972).

Ve shall show that nothing in this line of cases
requires the prosecutor, even in the most ordinary
of situations, to order a full search of the files of

every office, bureau and department of the Executive

rranch for unspecified documents (although we have gone

-



S’

far towards ordering this in the present case).
Certainly, the law does not require giving the
defendant full access to every governmental file on

a bald allegation that it may‘contain some unspecified
form of exculpatory evidence. To the contrary, the
heart of Brady, as restated in Moore, is a prohibition
on the suppression of exculpatory evidence by the
prosecutor himself. Whatever may be the rule with
¥egard to carefully specified documents which may be
exculpatory and which are in the hands of unrelated
departments of the Executive Branch, the bbligation

of the prosecution to seek out unspecified documents

- does not go beyond requiring the prosecutor to turn

over material in the hands of those directly involved
in the prosecution itself. :

The Defense has failed to specifically identify
particular documents or even identify the subject
matter of documents requested. Furthermore the utter
vagueness of defense's allegations of materiality
casts grave doubt on the good faith of the defendants
in demanding documents. We have, however, gone
far beyond what £he law requires. To demonstrate
this, we shall first discuss the relevant evidence
as framed by the indictment and the Court's ruling of
May 24, 1974. We shall then state what we have
done to see to it that the wholly unspecified ex-
culpatory evidence which the defendants seek might
be discovered despite the absence of a Brady require-
ment for a burdensome search in this procedural setting.
In our third section, we will review the cases dealing
with the relevant issues under Brady as they bear upon
the demands for all documents. Finally, and rost
important, in the fourth section we shall show that

the claim £ a violation of Brady rights with regard
et



to defehdant Ehrlichman's demand~for notes of his
conversations with the President is even Veaker than
the other claims. It is plainly without legal
justification.

I. The theory of the prosecution's basic conspiracy
case is that defendant Ehrlichman approved an opera-
tion involving an unlawful entry into Dr. Fielding’'s
office for the purpose of searching for psychiatric
information related to Dr. Ellsberg. The prosecutor
intends to prove that Ehrlichman was aware of the.
Fielding entry prior to its occurrence as.a result

of discussions and receipt of memoranda from Krogh
"and Young. The prosecutor will also prove Ehrlichman's
prior knowledge of the entry through evidence relating
to his knowledge of ;vents surrounding the obtaining
of a CIA psychological profile of Ellsberg, his parti-
cipation in efforts to obtain other CIA assistance,
his efforts to obtain and to disseminate derogatdry
information about Ellsberg, and his efforts to cover
up the existence of his iﬁvolvement in these activities
(including lying to the FBI and the Grand Jury).

In addition; the prosecutor charges defendant
Ehrlichman with making a false statement to FBI agents
when he told them that he had not seen the Pentagon
Papers case fiies for more than a year; and defendant
Ehrlichman is charged with perjury in telling the
Grand Jury that he did not know about any psychological
profile of Ellsberg prior to the break-in.

A. The prosecutor believes that the only contro-
verted issues that these charges will raise are the

following:

s , : ’
i§f7ﬁﬁ\%§1/ Other charges are unlikely to raise controverted
(& z\factual issues not already comprised in the above.
i“. ¥
Y y /



— 1. Since Ehrlichman dd%¥s not deny the meesting
on August 5, nor does he deny that he approved the
plan for a cavert operation presented in the August 11
memo, the controverted factual issue in the conspiracy
case consists of whether Ehrlichman-knew that this
covert operation was to consist of an unlawful searxch
of Dr. Fielding's office.

2. Did Ehrlichman tell FBI agents that he
had not seen Pentagon Papers case files for a yeax?

3. Had Ehrlichman in fact seen Pentagon
Papers case files only a short time before the FBI

interview?

4. Was Ehrlichman in fact aware before the
break-in of the existence of a psychological profile
of Ellsberg?

B. Given this set of possibly controverted
issues, all concéivably exculpatory evidence existing
in the files of any Government department or agency
must consist of evidence of the following sorts:

l. Evidence tending to show that Ehrlichman
did not know that the covert operation proposed by
Krogh and Young was to consist of an unlawful search
of Dr. Fielding's office.

2. Evidence tending to show that Ehrlichman
did not tell FBI agénts that he had not seen Pentagon
Papers case files for a year.

3. Evidence tending to show that Ehrlichman
had not seen such files for more than a year prior
to the FBI interview.

4. Evidence tending to show that Ehrlichman
was not aware of the existence of a psychological

profile of Dr. Ellsberg prior to the Fielding break-in.

égijaﬁzx
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II. The Prosecutor, in its efforts to obtain potentially
exculpatory information for defendants, has done the
following: :

A. The prosecutor has searched his own offices
and has made available to the defense, not only infor-
mation falling into categories B(l) through B(4) supra,
but also any material even remotely relevant to the |
prosecution that he has found there.

B. The prosecutor contacted knowledgeable
officials at each of the agencies that defendants
suggested might have exculpatory informétion, as well
as any agency that the prosecutor believed might have
‘such information. The agencies contacted include
the Department of Ju§tice, the FBI, the Department
of State, the Department of Defense, the Central
Intelligence Agency, and the National Security Agency.
In each case, the nature of the material sought --
categories B(1l) ﬁhrough B{4) —-- was carefully explained
to the official. In each instance, the prosecutor
spoke to an official with firsthand familiarity with
the relevant files, or to an official who, in turn,
explained in detail what was required to another official
with firsthand knowledge of them. No material
relevant under the Brady doctrine was discovered as
a result of these extensive searches.

C. The prosecutor's staff has itself conducted
a search of the Plumbers' files in the White House.

All exculpatory material from those files has besen
made available to defendants.

Although the search of outside agesncy files was

not conducted by the prosecutor's staff itself, the
search was a thorough and competent one. As i- _:lear
._fl‘i'” ¢



from Part I, the controverted factual issues in this
case are both narrow and few. As Part II shows, it

is not difficult to explain to persons familiaxr with
outside agency files exactly what sort of material

might be exculpatory. And, as Moore v. Illinois,

408 U.S. 794, indicates, the prosecution need turn

over onlyAmaterial that is rather clearly exculpatory.
Given the enormous number of files involved any

other approach would have involved enoxmous, burdensome,
time~consuming searches by the defendant or the

pmosecutor's'staff.

III. The prosecutor, in carrying out the actions des-

cribed in II. supra has done far more than Brady
requires of him. Brady essentially holds that the
prosecutor must not suppress evidence that he knows
will materially aid the defense. As the Supreme -
Cour£ stated in Moore v. Illinois, 408 U.S. 794,
"The heart of the holding in Brady is the prosecution's
suppression of evidence in the face of a defense
production request, where the evidence is favorable
to the accused aﬁd is material either to guilt or
to punishment.. Important, then, are (a) suppression
by the prosecution after a request by the defense,
(b) the evidence's favorable character for the defense,
and (c) the materiality of the evidence."

It is plain that the pros=cutor need not perform
the sort of elaborate file search that he has under-
taken here. As the Sixth Circuit Court of Appeals

has recently observed:

2/ The Pentagon Papers file, for example, involves
thousands of individual files in FBI offices throughout
the country.
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Brady did not deal with pretrial discovery.
It concerned only prosecutorial suppression
of evidence known to be crucial to the
defense of the accused . . . . Brady never
was intended to create pretrial remedies,

United States v. Moore, 439 F.2d 1107, 1108 (1971).

Brady holds only that the suppression at
trial of evidence favorable to the accused
is a denial of due process. This is a far
ery from requiring the Government to deter-
mine prior to trial what evidence in its
files will be favorable to the accused, a
erystal-ball type decision which might
often be impossible without advance knowl-
edge of the nature of the defense which will
be presented at trial.

United States v. Conder, 423 F.2d 904, 911 (6th Cir.

19710) . More specifically, courts have routinely
rejected defense requests, under the Brady doctrine,
that the Government search its files for evidence

useful to the defense. See, e.g., United States v.

Gleason, 265 F. Supp. 880 (S.D.N.¥Y. 1967); United

States v. Cobb, 271 F. Supp. 159 (S.D.N.Y. 1967).

It is equaliy plain that Brady does not require
the prosecution to make available for defense inspec-
tion (or for inspection by the Court) all of its files

arguably containing information relevant to the case.

In United States v. Leichtfuss, 331 F. Supp. 723, 731
(N.D. I11. 19712“_for example, the District Court stated:

[Rlelying - . the Brady principle, defendants
seek to xe iew all evidence of any kind in
the possez.:.on of the government to deter-
mine if arn - of that evidence is "favorable
to their ¢ :se.” The basis of : =2ir request
is that d. :nse counsel and not -.2 govern-
ment shou® determine what evids..ca is
favorable :5 the defendant and that defense
counsel can make such a determination only
after reviewing all of the evidence. As an
alternative proposition, the defendants
urge that all of the government's evidence
should bz reviewed by the court in camera
and the court will then make the determina-
tion as to what evidence may be favorable

to the defendant.

In considering the proposed alternatives
I . . . [conclude] that both are "unaccept-
able," and that in final analysis the



terests of all would bes e served if
we continue to rely on the ~udgment and
integrity of the government to determine
what, under Brady, it has a duty to .
disclose.

In sum, the courts have neither required the Govern-—
ment, nor allowed defendants, to cull Government
files in the search for evidence favorable to the

defense. See also United States v. Cobb, supra.

Finally, Brady imposes no obligation upon the
proseéutor to have his own staff go through the files
of other agencies. Indeed, the extent to which the
prosecutor must produce documents from éhe files of
outside agencies is itself in doubt. The prosecutor
.may be obliged to transmit to the defense exculpatory
material in the possession of its investigative arm

(see United States v. Bryant, 439 F.2d 642 (D.C. Cir.

1971)) (tape in the possession of narcotics agent}
or specifically identified material in the possession
of another agency directly connected with the case.

United States v. Deutsch, 475 F.2d 55 (5th Cirx. 1973)

(personnel folder of Post Office employee who was
principle witness in case against defendant charged
with bribing him). But the cases have not gone beyond
requiring him to turn over material in the hands of
those "directly assisting him in bringing an accused

to justice," Moore v. Illinois, 408 U.S. 794, 810

(dissent). And there is no suggestion in any case
that a Brady review of outside agency material by the
outside agency staff is insufficient.

In sum, the Special Prosecutor, by turning over
all conceivably relevant evidence in his own possession

{-ot just "material" evidence), and by conducting a

szarch for all such evidence in numerous outside agencies

¢ )
&'
€3
)'/,
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(not just agencies directly assisting with the case),
has not only met, but has far exceeded, any obligation
that Brady imposes upon him. To do.more would simply
make Brady a substitute for discovery.

Of course, defendants are perxrfectly free to use
their remaining time before trial to engage in such
discovery as they see fit. If they wish to spend
their preparation time pouring through Government
files that various agencies have made available for
inspection, we have no objection. We believe that in
light of our theory of the case, the controverted
factual issues, and the teaching of Brady, most if
not all, of defendants' requests to obtain massive
numbers of documents from outside agencies should be
denied.é/ It follows that the Court should deny any
defense requests for continuances when the request
is based on a representation that the defense needs
more time to search through files they have no right
to search through but which were voluntarily made
available for inspection. But that is another matter;
our point here ié simply that their requests to examine
files in outside agencies should be judged by tradi-
tional standards of relevancy, materiality and
exculpability. It is worth stressing that the
defense's failure to meet these standards is absolutely :
inexcusable when, as here, they are in possession of

the prior relevant statements of each and every proposed

3/ In assessing the good faith of the defense in sub-
poenaing massive Government files, the Court should

bear in mind the evident lack of good faith in the
stbnission of a witness list containing names of 33
individuals, the bulk of whc~ obviously have no relevant
testimony to offer. '
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Government witness, and a vast array of documents
bearing on the charges in the indictment, including

the Government's proposed trial exhibits. The

defense possesses more than enough information on
which they can fashion a clear and precise statement
as to relevancy, materiality and exculpability as

®o particular files, if any exist. Those standards
erdinarily govern discovery in all criminal cases,
.and there is no reason to deviate from them here,
Brady requires us to do no more than we have done

4/
so far.

4/ However, we are illing to look ourselves through
any individual file that defendant specifically
identifies and with regard to which he makes a prior
showing that it might contain exculpatory material.

. *e”'?’\
f
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IV. Finally, the situation with regard to the White
House files of notes made by Mr. Ehrlichman -when he
was the Presidential Assistant is. even clearer.

A. Mr. Ehrlichman has nowhere shown the basis
on which he is claiming access to the White House
files. To the contrary, his own statements undermine
any such claim.

1. Mr. Ehrlichman has nowhere alleged that
he made notes concerning the Fielding break-in. To
the contrary, all of the notes in question are records
of conversations to which the President was a party.
"Mr. Ehrlichman has repeatedly stated that the President
was not even aware of the Fielding break-in before
March:1973. ;

2. Mr. Ehrlichman is not entitled to his
notes on the theoxy that the absence of any mention of
the Fielding break-in tends to prove his non-involvement.
He plainly could not produce all of these notes at trial
to establish the fact that he made notes on every matter
he was involved in; the evidence is too remote, too far
from probative, and too irrelevant.

B. Wholly éside from this first point, Mr.
Ehrlichman has been given more than what he would be en-—
titled to even if he had claimed that exculpatory
material appeared in the White House files.

1. As we have shown in Part III, supra, Brady

does not even require what defendant has been afforded,
a review of Government files by Government officials
looking for hypothetically exculpatory materials that

we have no reason to believe ever existed. Nelther the



D ° . e . -
defendant nor his counsel is permitted wholesale zcce

(]

s
to Government files. In the present case t@e White House
has offered to review these files for Brady materials
in light of the clarification-of the issues in Part II,
supra. An appropriate affidavit could then be filed
detailing the results of such a review.

2. XIn light of the clarity of the factual
#ssues in this case the offer to Mr. Ehrlichman to re-
view the files personally also is certainly a greater
protection than the Brady entitlement to have an ad-
verse party, the prosecution, review the files. In
this situation the defendant can be expected to identify
" documents with the requisite sufficient clarity so that
he and his counsel can then contest, before the Court,
any Presidential refusal to release the documents
(seeking, in the first instance, an order to produce
specific, material documents for in camera inspection).
This is the procedure that was followed at the sen-

tencing stage without objection in United States v.

Krogh.

3. We understand that the White House is willing
to permit counsel to be present in a room adjoined
to the files and to confer with his client's examination
of the files. Counsel will also bé permitted to make
any notes which are necessary to aid him in assisting
his recollection in the event that any relevant document
is not forthcoming and must be subposnaed. Thus, there
is nothing to prevent Mr. Ehrlichman from relating to
his attorney in full detail the contents of any and all
documents examined by him. Though this procedure is

cumbersome, it is still more than adequate.
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CONCLUSION

The record to date demonstrates that any further
requests by the defense for even more sweeping coopera-
tion would be impermissible and must be denied.

Respectfully submitted,

LEON JAWORSKI
Special Prosecutor
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
V. Criminal No. 74-116
JOHN D. EHRLICHMAN, et al.,

Defendants.
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GOVERNMENT'S SUPPLEMENTAL MEMORANDUM
ON THE ISSUE OF BRADY V. MARYLAND

INTRODUCTION

In view of certain statements made during the
hearing on June 7, it seems appropriate for the Special
Prosecutor to set forth his views on the rights of
the defendants under Brady v. Maryland, as well as a
description of the efforts made by the Special
Prosecutor and the arms of the Executive Branch to
locate and to make available to defendants all poten-
tially exculpatdry documents within the Government's
control. It is our firm belief that, despite the
differences and divisions within the Federal Government
concerning the work of the Watergate Special Prosecutor,
the prosecution has gone well beyond the requirements

imposed by Brady v. Maryland, 373 U.S. 83 (1963) and

the later cases of the Supreme Court cases interpreting

Brady. See, e.g., Moore v. Illinois, 408 U.S. 794 (1972).

'-\u>va We shall show that nothing in this line of cases
requires the prosecutor, even in the most ordinary
of situations,; to orxrder a full search of the files of
every office, bureau and department of the Executive

Franch for unspecified documents (although we have gone



far towards ordering this in the present case).
Certainly, the law does not require giving the
defendant full access to every governmental file on

a bald allegation that it may‘contain some unspecified
form of exculpatory evidence. To the contrary; the
heart of Brady, as restated in Moore, is a prohibition
on the suppression of exculpatory evidence by the
prosecutor himself. Whatever may be the rule with
regard to carefully specified documents which may be
exculpatory and which are in the hands of unrelated
departments of the Executive Branch, the bbligation

of the prosecution to seek out unspecified documents

- does not go beyond requiring the prosecutor to turn

over material in the hands of those directly involved
in the prosecution itself.

The Defense has failed to specifically identify
particular documents or even identify the subject
matter of documents requested. Furthermore the utter
vagueness of defense's allegations of materiality |
casts grave doubt on the good faith of the defendants
in demanding documents. We have, however, gone
far beyond what fhe law requires. To demonstrate
this, we shall first discuss the relevant evidence
as framed by the indictment and the Court's ruling of
May 24, 1974. We shall then state what we have
done to see to it that the wholly unspecified ex-

culpatory evidence which the defendants seek might

be discovered despite the absence of a Brady require-

ment for a burdensome search in this procedural setting.
In our third section, we will review the cases dealing
with the relevant issues under Brady as they bear upon
the demands for all documents. Finally, and rost
important, in the fourth section we shall show that

the clain 7 a violation of Brady rights with regard
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to defendant Ehrlichman's demand for notes of his
conversations with the President is even weaker than
the other claims. It is plainly without legal
justification.

I. The theory of the prosecution's basic conspiracy
case is that defendant Ehrlichman approved an opera-
tion involving an unlawful entry into Dr. Fielding's
office for the purpose of searching for psychiatric
information related to Dr. Ellsberg. The prosecutor
intends to prove that Ehrlichman was aware of the
Fielding entry prior to its occurrence as-a result

of discussions and receipt of memoranda from Krogh
‘and Young. The prosecutor will also prove Ehrlichman's
prior knowledge of the entry through evidence relating
to his knowledge of évents surrounding the obtaining
of a CIA psychological profile of Ellsberg, his parti-
cipation in efforts to obtain other CIA assistance,k
his efforts to obtain and to disseminate derogatory
information about Ellsberg, and his efforts to cover
up the existence of his iﬁvolvement in these activities
(including lying to the FBI and the Grand Jury).

In addition; the prosecutor charges defendant
Ehrlichman with making a false statement to FBI agents
when he told them that he had not seen the Pentagon
Papers case files for more than a year; and defendant
Ehrlichman is charged with perjury in teiling the
Grand Jury that he did not know about any psychological
profile of Ellsberg prior to the break-in.l/

A. The prosecutor believes that the only contro-
verted issues that these charges will raise are the

following:

1/ Other charges are unlikely to raise controverted
factual issues not already comprised in the above.
7y




1. Since Ehrlichman does not‘deny the meeting
on August 5, nor does he deny that he approved the
plan for a covert operation presented in the August 11
memo, the controverted factual issue in the conspiracy
case consists of whether Ehrlichman knew that this
covert operation was to consist of an unlawful search
of Dr. Fielding's office.

2. Did Ehrlichman tell FBI agents that he
had not seen Pentagon Papers case files for a year?

3. Had Ehrlichman in fact seen Pentagon
Papers case files only a short time before the FBI
‘interview?

4. Was Ehrlichman ;n fact aware before the
break-in of the existence of a psychological profile
of Ellsberg?

B. Given this set of possibly controverted
issues, all conceivably exculpatory evidence existing
in the files of any Government department or agency
must consist of evidence of the following sorts:

1. BEvidence tending to show that Ehrlichman
did not know that the covert operation proposed by
Rrogh and Young was to consist of an unlawful search
of Dr. Fielding's office.

2. Evidence tending to show that Ehrlichman
did not tell FBI agents that he had not seen Pentagon
Papers case files for a year.

3. Evidence tending to show that Ehrlichman
had not seen such files for more than a year prior
to the FBI interview.

4, Evidence tending to show that Bhrlichman
was not aware of the existence of a psychological

profile of Dr. Ellsberg prior to the Fielding break-in.



II.

exculpatory information for defendants, has done the
following: -

A. The prosecutor has searched his own offices
and has made available to the defense, not only infor-
mation falling into categories B{1l) through B(4) supra,
but also any material even remotely relevant to the
prosecution that he has found there.

B. The prosecutor contacted knowledgeable
officials at each of the agencies that defendants
suggested might have exculpatory informétion, as well
as any agency that the prosecutor believed might have
QSuch information. The agencies contacted include
the Department of Ju§tice, the FBI, the Department
of State, the Department of Defense, the Central
Intelligence Agency, and the National Security Agency.
In each case, the nature of the material sought --
categories B(1) £hrough B{4) -- was carefully explained
to the official. 1In each instance, the prosecutor
spoke to an official with firsthand familiarity with

the relevant files, or to an official who, in turn,

The Prosecutor, in its efforts to obtain potentially

explained in detail what was required to another official

with firsthand knowledge of them. No material
relevant under the Brady doctrine was discovered as
a result of these extensive searches.

C. The prosecutor's staff has itself conducted
a seaxrch of the Plumbers' files in the White House.
All exculpatory material from those files has been
- made available to defendants.

Although the search of outside agency files was
not conducted by the prosecutor's staff itself, the

search was a thorough and competent one. As i. :lear



from Part I, the controverted factual issues in this
case are both narrow and few. As Part II shows, it
is not difficult to explain to persons familiar with
outside agency files exactly what sort of material
might be exculpatory. And, as Moore v. Illinois,

408 U.S. 794, indicates, the prosecution need turn
over only‘material that is rather clearly excﬁlpatory.
Given the enormous number of files involved any
other approach would have involved enormous, burdensome,
time~consuming searches by the defehdant.or the
prosecutor's staff.

III. The prosecutor, in carrying out the actions des-
cribed in II. supra has done far more than Brady
requires of him. Brady essentially holds that the
prosecutor must not suppress evidence that he knows
will materially aid the defense. As the Supreme .

Court stated in Moore v. Illinois, 408 U.S. 794,

"The heart of the holding in Brady is the prosecution's
suppression of evidence in the face of a defense
production request, where the evidence is favorable
to the accused aﬁd is material either to guilt or
to punishment. Important, then, are (a) suppression
by the prosecution after a request by the defense,
(b) the evidence's favorable character for the defense,
and (c¢) the materiality of the evidence."

It is plain that the prosecutor need not perform
the sort of elaborate file search that he has under-
taken here. As the Sixth Circuit Court of Appeals

has recently observed:

2/ The Pentagon Papers file, for example, involves
thousands of individual files in FBI offices throughout
the country.



Brady did not deal with pretrial discovery.
It concerned only prosecutorial suppression
of evidence known to be crucial to the
defense of the accused . . . . Brady never
was intended to create pretrial remeéies.

United States v. Moore, 439 F.2d 1107, 1108 (1971).

Brady holds only that the suppression at
trial of evidence favorable to the accused
is a denial of due process. This is a far
cry from requiring the Government to deter-
mine prior to trial what evidence in its
files will be favorable to the accused, a
crystal-ball type decision which might
often be impossible without advance knowl-
edge of the nature of the defense which will
be presented at trial.

United States v. Conder, 423 F.2d 904, 911 (6th Cir.
1970). More specifically, courts have routinely
rejected defense requests, under the Brady doctrine,
that the Government search its files for evidence

useful to the defense. See, e.g., United States v.

Gleason, 265 F. Supp. 880 (S.D.N.Y. 1967); United

States v. Cobb, 271 F. Supp. 159 (S.D.N.Y. 1967).

It is egually plain that Brady does not require
the prosecution to make available for defense inspec-
tion (or for inspection by the Court) all of its files
arguably containing information relevant to the case.

In United States v. Leichtfuss, 331 F. Supp. 723, 731

(N.D. Il1l. 1971 for example, the District Court stated:

[Rlelying - . the Brady principle, defendants
seek to re iew all evidence of any kind in
the posses. . on of the government to deter-
mine if arn - of that evidence is "favorable
to their ¢ :se.”" The basis of ' =ir request
is that d. :nse counsel and not ‘.2 govern-
ment shou’ determine what evidc..ce is
favorable 0 the defendant and that defense
counsel can make such a determination only
after reviewing all of the evidence. As an
alternative proposition, the defendants
urge that all of the government's evidence
should be reviewed by the court in camera
and the court will then make the determina-
tion as to what evidence may be favorable

to the defendant.

In considering the proposed alternatives
I . . . [conclude] that both are "unaccept-
able,"” and that in final analysis the

)
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interests of all would best be served if
we continue to rely on the judgment and
integrity of the government to determine
what, under Brady, it has a duty to 5
disclose.
In sum, the courts have neither required the Govern-
ment, nor allowed defendants, to cull Government
files in the search for evidence favorable to the

defense. See also United States v. Cobb, supra.

Finally, Brady imposes no obligation upon the
prosecutor to have his own staff go through the files
of other agencies. 1Indeed, the extent to which the
prosecutor must produce documents from ﬁhe files of
outside agencies is itself in doubt. The Pprosecutor
.may be obliged to transmit to the defense exculpatory
material in the possgssion of its investigative arm

(see United States v. Bryant, 439 F.2d 642 (D.C. Cir.

1971)) (tape in the possession of narcotics agent)
or specifically identified material in the possession
of another agency directly connected with the case.

United States v. Deutsch, 475 F.2d 55 (5th Cir. 1973)

(personnel folder of Post Office employee who was
principle witness in case against defendant charged
with bribing him). But the cases have not gone beyond
requiring him to turn over material in the hands of
those "directly assisting him in bringing an accused

to justice," Moore v. Illinois, 408 U.S. 794, 810

(dissent). And there is no suggestion in any case
that a Brady review of outside agency material by the
outside agency staff is insufficient.

In sum, the Special Prosecutor, by turning over
all conceivably relevant evidence in his own possession
{~ot just "material" evidence), and by conducting a

sczarch for all such evidence in numerous outside agencies



{not just agencies directly assisting with the case),
has not only met, but has far exceeded, any_obligation
that Brady imposes upon him. To do more would simply
make Brady a substitute for discovery.

Of course, defendants are perfectly free to use
their remaining time before trial to engage in such
discovery as they see fit. If they wish to spend
their preparation time pouring through Government
files that various agencies have made available for
inspection, we have no objection. We believe that in
light of our theory of the case, the controverted
factual issues, and the teaching of Brady, most if
not all, of defendants' requests to obtain massive
numbers of documents from outside agencies should be
denied.gf It follows that the Court should deny any
defense requests for continuances when the request
is based on a representation that the defense needs
more time to search through files they have no right
to search through but which were voluntarily made
available for inspection. But that is another matter;
our point here ié simply that their requests to examine
files in outside agencies should be judged by tradi-
tional standards of relevancy, materiality and
exculpability. It is worth stressing that the
defense's failure to meet these standards is absolutely
inexcusable wﬁen, as here, they are in possession of

the prior relevant statements of each and every proposed

3/ In assessing the good faith of the defense in sub-
poenaing massive Government files, the Court should

bear in mind the evident lack of good faith in the
submission of a witness list containing names of 53
individuals, the bulk of whc~ obviously have no rslevant
testimony to offer.
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Government witness, and a vast array of documents
bearing on the‘charges in the indictment, including
the Government's proposed trial exhibits. The
defense possesses more than enough information on
which they can fashion a clear and precise statement
as to relevancy, materiality and exculpability as

to particular files, if any exist. Those standards

ordinarily govern discovery in all criminal cases,

.and there is no reason to deviate from them here.

Brady requires us to do no more than we have done
4/

so far.

4/ However, we are illing to look ourselves through

any individual file tnhat defendant specifically
identifies and with regard to which he makes a prior
showing that it might contain exculpatory material.

-
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IV. Finally, the situation with regard to the White
House files of notes made by Mr. Ehrlichman -when he
was the Presidential Assistant is even clearer.

A. Mr. Ehrlichman has nowhere shown the basis
on which he is claiming access to the White House
files. To the contrary, his own statements undermine
any such claim.

1. Mr. Ehrlichman has nowhere alleged that
he made notes concerning the Fielding break-in. To
the contrary, all of the notes in guestion are records
of conversations to which the President was a party.
Mr. Ehrlichman has repeatedly stated that the President
was not even aware of the Fielding break-in before
March:1973. '

2. Mr. Ehrlichman is not entitled to his
notes on the theory that the absence of any mention of
the Fielding break—-in tends to prove his non-involvement.
He plainly could not produce all of these notes at trial
to establish the fact that he made notes on every matter
he was involved in; the evidence is too remote, too far
from probative, and too irrelevant.

B. Wholly éside from this first point, Mr.
Ehrlichman has been given more than what he would be en-~
titled to even if he had claimed that exculpatory
material appeared in the White House files.

1. As we have shown in Part III, supra, Brady

does not even require what defendant has been afforded,
a review of Government files by Government officials
looking for hypothetically exculpatory materials that

we have no reason to believe ever existed. Neither the
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defendant nor his counsel is permitted wholesale access
to Government files. In the present case the White House
has offered to review these files for Brady materials

in light of the clarification-of the issues in Part II,
supra. An appropriate affidavit could then be filed
detailing the results of such a review.

2. In light of the clarity of the factual
issues in this case the offer to Mr. Ehrlichman to re-
view the files personally also is certainly a greater
protection than the Brady entitlement to have an ad-
verse party, the prosecution, review the files. 1In
this situation the defendant can be expected to identify
'décuments with the requisite sufficient clarity so that
he and his counsel can then contest, before the Court,
any Presidential refusal to release the documents
(seeking, in the first instance, an order to produce
specific, material documents for in camera inspection).
This is the procedure that was followed at the sen-

tencing stage without objection in United States v.

Krogh.
3. We understand that the White House is willing

to permit counsel to be present in a room adjoined

to the files and to confer with his client's examination
of the files. Counsel will also be permitted to make
any notes which are necessary to aid him in assisting
his recollection in the event that any relevant document
is not forthcoming and must be subpoenaed. Thus, there
is nothing to prevent Mr. Ehrlichman from relating to
his attorney in full detail the contents of any and all
documents examined by him. Though this procedure is

cumbersome, it is still more than adequate.
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CONCLUSION

The record to date demonstrates that any further
requests by the defense for even more sweeping coopera-
tion would be impermissible and must be denied.
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