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THE WHITE HOUSE

WASHINGTON

September 19, 1974

MEMORANDUM FOR: PHILIP BUCHEN

FROM: DEAN BURCH (5}

SUBJECT: Attached Clipping and Background
Information

You sent me the attached news item on September 8 with the request
that I look into the matter.

I've enclosed a brief background report from the staff of the Domestic
Council -- Mike Duval to be specific -- who are the people around
here who tend to live with these problems. I am inclined to accept
Mike's explanation of the source of the Times piece and the lack of
substantiation of the allegations contained therein.

Mike's closing point gets to a matter of broader application, We
might want to discuss some day this question of further insulating
regulatory and quasi-regulatory bodies from Executive Office
influence. It has been raised in connection with the Consumer
Products Safety Commission, for example, and also with regard
to the traditional regulatories (FCC, FTC, etc.) and their budgets
and personnel processes. Ido not know whether the President has
ever had a chance to focus on this question,
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FOLLOWING INFORMATION PROVIDED BY THE DOMESTIC
COUNCIL STAFF:

The allegations in this newspaper article are a recap of about a
year of controversy. Miller is a disgruntled civil servant who
refused to accept any criticism or supervision in his work for

the Board. Because of the absolutely horrible administrative
record of the Board (delays on cases, etc.) an Executive Director
was sent over there in 1971 by the name of Richard Spears. Spears,
formerly Senator Murphy's Administrative Assistant, was recom-
mended by the White House Personnel Office. He is hard-working
and aggressive which makes him a good complement to the NTSB
Chairman Reed who is generally weak., Spears has been effective
in increasing the productivity of the Board's staff.

Miller fed some information to the Senate Commerce Committee
staff and the Committee held hearings on alleged White House
interference and the activites of Spears. After the hearings, the
Justice Department, at Senator Cannon's request, looked into the
possibility that Reed had perjured himself, but the whole thing

has come to nothing. Justice and the Commerce Committee were
unable to substantiate any of the allegations.

The New York Times article apparently constitutes Miller's
parting shot, although the issue could come up again in connection
with the pending Railroad Safety Bill. The Commerce Committee
staff is trying to add a new title to that bill which would guarantee
the independence of the NTSB. So far, the Administration has
strenuously opposed such legislation.
















THE WHITE HOUSE

WASHINGTON

Copy note:

Phil A:

Please review and propose response,
I assume you have (or it is in our
files) the attachment to the

Niehuss memo of 10/8,



*MEMORANDUM

COUNCIL ON INTERNATIONAL ECONOMIC POLICY

October 16, 1974

FOR : PHILIP BUCHEN -
FROM : SKIP HARTQUIST éﬂi
SUBJECT: CIEP Contacts with Regulatory Agencies

Pursuant to our recent telephone conversation, this memorandum is
designed to outline the nature of contacts CIEP normally has with
regulatory agencies.

Most of CIEP's contacts with regulatory agencies involve exchanges
of information on broad issues rather than discussions of specific
cases pending before the respective agencies. Less frequently, we
‘have contact with the CAB with respect to the status of a pending
decision regarding route cases or fares and schedules.

Examples of our contacts follow:

Civil Aeronautics Board

CIEP staff members dealing with airline matters have frequent
contact with the staff of the CAB on a wide range of international
aviation issues. The vast majority of the contacts are to exchange
information on broad issues and do not relate to discussion of specific
cases pending before the CAB. For example, in connection with our
bilateral and multilateral negotiations with foreign governments, CIEP
staff (along with State and DOT staff) meet frequently with CAB
representatives to discuss the U.S. position. r
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CIEP staff also has contact (on a less frequent basis) with the
CAB for the exchange of information regarding the status (e.g. when
a particular decision might be expected) with respect to (1) pending
route cases and (2) CAB action on fares and schedules.

Contacts with respect to pending route cases and fare and scheduling
decisions are based on the President's statutory responsibility under
Section 801 or 1002(j) of the Federal Aviation Act. Because the President
is an essential part of the decision making process in certain CAB cases
some contact with the CAB is unavoidable. However, to our knowledge
there have been no CIEP contacts with Board members concerning
pending decisions and only very occasional contacts on the staff level
concerning the merits of a pending case.

In the case of a CAB decision requiring Presidential action, CIEP
contacts with the CAB staff generally occur after the CAB has reached
its decision. However, occasionally we do have staff contact during
the formulation of agency recommendations. Perhaps the best example
of this is the recently enacted revisions to Part 213 of the CAB Economic
Regulations where CIEP, State and DOT all played an active role in
formulating an agreed amendment to the CAB regulations.

Securities and Exchange Commission and Federal Reserve Board

CIEP staff has occasional contact with the SEC and Federal Reserve
staff in connection with our work on foreign investment in the U.S. This
contact is purely informational and does not relate to the President's
statutory responsibility under any act. We have not had contact during
the formulation of SEC or FRB regulations in the past. However, the
SEC has announced its intention to hold inve stigative hearings on cash
tender offers (including those by foreign investors). Some of the issues
arising in these hearings are of direct interest to our work in foreign
investment in the U.S. and we may wish to have contact with the SEC
staff during the course of this investigation. In addition, the SEC --
by minor changes in its forms and procedures ~- can obtain a substantial
amount of information on foreign investment in the U. S. We may wish
to have discussions with the SEC staff concerning such changes.
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Federal Maritime Commission

The only contact we have had with the Federal Maritime Commission
involved clearance of a briefing paper the Commission was preparing for
vigits to Japan and the Soviet Union by Chairman Bentley.

On October 8th, John Niehuss sent you a memorandum with respect to
proposed contacts with regulatory agencies regarding foreign invest-
ment in the United States. A copy of the memorandum is attached for
your reference.

I believe that contacts such as those outlined are proper and important
to enable CIEP to keep informed on issues we have a responsibility to
advise the President on under our statute (Title 22, USC 2841 et seq).

We will, of course, be happy to clear with you such individual contacts
with regulatory agencies as you deem appropriate. If we can be of any
further help to you in the development of the guidelines, please let me

know.

Attachment










COUNCIL ON INTERNATIONAL ECONOMIC POLICY
WASHINGTON, D.C. 20500

.
October 8, 1974 gf@g" /7 v

MEMORANDUM 0 z
FOR: . PHILIP BUCHEN -

FROM: JOHN NIEHUS

SUBJECT: " CIEP Request For Information From
Independent Regulatory Agencies Re
Foreign Investment in the U.S.

Ambassador Eberle has instructed the CIEP staff to refrain
from any contact with independent regulatory agencies unless
approval has been obtained from your office. The purpose of
this memo is to seek permission to obtain information from a
number of independent regulatory agencies as a part.of a

review of reportlng requirements with respect to foreign
investment in the U.S.

CIEP has an established Interagency Task Force on Foreign
Investment in the U.S. and, as part of its ongoing operatlons,
Ambassador Eberle has asked the group to undertake a review
of all U.S. Government reporting reguirements with respect

to forelgn investment in the U.S. The objective of the

review is to catalogue existing requirements, 1dent1fy gaps
and deficiencies and to consider ways of improving government
information on foreign investment. :

A number of the independent agencies gather information on the
identity of the major stockholders and debtholders of the
corporations under their regulatory jurisdiction. As a

part of the CIEP task force review, we feel it is essential

to obtain information from these agencies to determine the
extent to which foreign investors are (or could be) speci-
fically identified through their ex1st1ng eporting require-
ments. '

I have attached a copy of the proposed study outline for your
consideration and will be glad to answer any questions that
you or your staff may have with respect to our proposed review.

Approve Proposed CI;FT? Iz Disapprove Proposed CIEP

Task Force Review: Task Force Review:
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the review provided for in the Inouye/Culver Bill on an
accelerated basis. Our objective would be to come up
with specific proposals for possible changes in existing
reporting requirements to provide the Government and

the public with adequate information on foreign invest-
ment in the U.,S.

In line with this commitment, I have asked the existing
CIEP Interagency Task Force on Foreign Investment in the
U.S. (on which some of you are represented) to undertake

a review of all existing reporting requirements that apply
to foreign investors in the U.S. I would appreciate

your assistance in carrying out this review so that we can
have these proposals ready for presentation as soon as
possible.

Our principal concern in this review will be to determine:

(1) The extent to which existing reporting re-
guirements yield adequate information as to
(i) the true identity of the ultimate bene-
_ficial owner of foreign-owned shares of U.,S.
corporations and (ii) foreign ownership of
real estate; and

(2) what means we might propose (e.g., revision
of existing statutes and/or regulations or
enactment of new ones) to strengthen our
capability to obtain and disclose such
information.

In our preliminary investigations we have already identified
some aspects of our existing reporting requlrements that
we think deserve attention. They are:

(1) Lack of data re investment in real estate,

(2) The difficulty in determining the identity of
the foreign party (or parties) who ultimately
receive dividends and/or exercise the voting
rights in cases where securities are held by a
nominee or in a street name, and

(3) Confidentiality requirements which limit public
* disclosure of data collected by government.




We intend to identify and explore those and other problems
in some detail. Hopefully, we will be able to devise
some means of correcting these problems at minimum cost.

Study Proposal

As an initial step, we need to undertake a comprehensive
survey of our existing reporting requirements and disclosure
policy. To do this, I am hereby requesting that each Govern-
ment agency which now collects information dealing with

(1) foreign investment in the United States, or (2) the
identity of investors (domestic and foreign) in companies
under their regulatory jurisdiction, or (3) foreign invest-
ment in sectors of the U.S. economy in which such investment
is restricted or prohibited by statute, to furnish a compre-
hensive, detailed statement of its existing reporting
regulations and procedures. (The attached Annex outlines
the specific information which should be included in the
report).

I am aware that in early 1973 the GAO prepared a report on
the reporting requirements of seven regulatory agencies for
Senator Metcalfe entitled "Reporting Requirements and
Dissemination of Information on Corporate Ownership and
Structure." To avoid duplication of effort those agencies
which contributed information for that report could build on
their respective submissions--updating as necessary and
noting the extent to which foreign investors (government,

as well as private) are (or could be) specifically identified.

I am also aware that the SEC has begun a public investigatory
proceeding which would cover, inter alia, questions relating
to the beneficial ownership of securities and the takeover
and acquisition of corporations by foreign and domestic
persons. I would hope the CIEP Task Force will cooperate
with the SEC staff and take into account its findings in
conducting this study ,and making any recommendations.

The reports I have requested should be submitted by
October 30 to Gene Clapp of my staff. I would also
appreciate it if each agency would designate a staff contact
to facilitate communications in connection with the study.
Any questions on this request can be directed to either

Mr. Clapp (456-6597) or to Mr. John Niehuss (456-2273),

also of my staff.
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ASSISTANT TO THE PRESIDENT FOR

NATIONAL SECURITY AFFAIRS




* ANNEX

Outline of Information Which Should be Included
In Report on Reporting and Disclosure Requirements
re Foreign Investments in the United States

Existing Reporting Requirements

1.

All laws, rules, regulations or other procedures that
require reporting of information as to the identity,
location, and/or nature (i.e., beneficial vs. record
owner) of (a) shareholders (or partners) of U.S.
corporations (or firms), (b) the holders of short- and
long-term debt of U.S. corporations; and (c) holders
of real estate.

Any laws, rules, regulations or other - -procedures that
establish special reporting requirements (in addition
to the general requirements in (1) above) for (1)
foreign investors in general and/or (2) foreign govern-
ments or government-controlled institutions.

In responding to (1) and (2) above, the precise legal
basis for the requirements should be cited and copies
of all relevant statutes and reporting forms should
be supplied.

Enforcement of Reporting Requirements

1.

2.

A statement of the enforcement powers (e.g., penalties
or subpoena or injunctive powers) which exist to ensure
compliance with the agency's data collection.

-A discussion of the degree to which such laws, rules,

regulations or procedures are effective or ineffective,
including information on the extent to which they are
being responded to voluntarily or must be enforced.
(Cite examples where existing enforcement powers have
been used to ensure compliance).

Public Disclosure of Data

l.

2.

The extent to which information collected is made
available to the public. ‘

Sample copies of the reports or other publications in
which the data collected is made public.

e



The confidentiality requirements (citing relevant
statutes and/or administrative regulations) under
which the collecting agency operates, as well as any
other restrictions on the use of data collected.

Adequacy of Existing Reporting

1.

2.

Recommendations for Improvement

Gaps in the scope or coverage of reporting (e.g.,
extent of exceptions or exemptions).

Factors which make it difficult or impossible to
determine the true identity of the foreign beneficial
owner who ultimately receives the dividends and/or
exercises the voting rights (especially in cases where
foreign nominees are used).

Deficiencies in existing enforcement powers which make
it difficult to overcome the gaps in (2) above or which
hinder effective data collection generally.

»l.

.

The changes which could be made administratively in
existing regulations or reporting forms to correct
the deficiencies identified above.

Any additional legislative authority (either by amend-

.ment to existing laws or totally new legislation) that

would be necessary, in your view, to improve the program
of your agency relating to the collection and disclosure
of information dealing with foreign investment in the
U.S.

Any special reporting requirements that might be needed
to deal with problems peculiar to investment by foreign
governments or government-controlled institutions.

Compliance with Existing Laws Restricting Foreign Investment

in the U. S.

1.

List of laws restricting or otherwise limiting foreign
investment in the U.S. administered by your agency
(see attachment for partial list).

Statement of procedures used by your agency to ensure
compliance with these laws,




3. Any suggestions for revision of statutes (or
regulations) which are necessary to ensure compliance.

Attachment




























4.

For example, the possible utility of an inflation impact
statement could clearly be discussed with an independent
agency.

Again, however, decisions would have to be made
by counsel only for particular cases or classes
of cases.

8. Format. A memorandum to the staff would cover paragraphs

1 and 2 with a statement of the rationale for the general rule and a
caution for avoiding the most frequently encountered compromising
situations.

9. Addressees. White House staff, Domestic Council staff, other
executive agency offices? A courtesy copy might also be provided
to the several cabinet departments.

10. Nominal author. The memorandum to be circulated could come
from the President, from Rumsfeld, or from counsel.
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4. Correspondence or other inquiries raising more general
matters within the jurisdiction of the agency, including requests for
assistance in arranging visits to agency personnel,

2) Independent agencies: Handle in the paragraph 3 manner.

b) Executive branch agencies: Congressional requests will
require some White House handling. Citizen requests should
be handled in the paragraph 3 manner. )

5. Correspondence or other inquiries complaining of agency
insensitivity, error, or misconduct. A difficult situation: Although
most complaints simply seek another level of review, error might
occasionally be outrageous and malfeasance cause.

Nevertheless, it is simply not worthwhile to review all
of the complaints received in order to uncover the
occasional case of impropriety. Absent a fairly clear
charge of wrongdoing -- not to be inferred merely from
a claim of grevious error -- these inquiries should be
handled in the paragraph 4 manner.

One possibility would be the appointment of an official
who would, on an experimental basis, be charged with
the responsibility for handling such complaints and
making more detailed inquiries whereever warranted

by his judgement. To avoid any charge of political
favoritism, he would be located outside the White House,
probably at Justice.

6. Even where the matter in question ultimately comes by
statute to the President for his final decision, our relations with the
agency must be circumspect.

Illustration. In the case of CAB international route awards,

the statute conferring final decision making power on the
President might be understood to impose a foreign affairs
supervisory safety valve over CAB awards. That under-
standing would leave the CAB highly independent in the

making of its recommendation to the President. On the

other side is this obvious fact: The whole Process of TR
international route and fare decisions is intimately 5 o T

e,
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involved with e issues of international economic
relations and with the processes of international
diplomacy. These conflicting thrusts could be
resolved in the following way: Executive branch
officials with responsibility for international
economic relations, diplomacy, and international
aviation in particular -- but no one els%ay com-
municate with the CAB about those matters,but not
about the relative merits of particular applicants
(except insofar as carrier identity is itself a diplo-
matic factor).

7. Where the general policy is clearly relevant to Presidential
responsibility: (a) within the executive branch: general executive
E,l;a,%ch policies are subject to Presidential supervision and decision.
‘Elese clearly the President's prerogative to determine general issues
of, for example, antitrust policy. But even here care is dictated:

(i) Most of the policies and procedures of such agencies
as the IRS or the Justice Department litigating arms are
widely considered to be "professional matters. White
House direction may appear merely ""political',

(ii) Some agencies don't make '"policy" in the abstract

but make their policies by deciding which cases to bring
. 1 theores . .

and which e=ses to pursue. Antitrust is a good example

and the Nixon ITT intervention a perfect case in point.

No absolute prohibition is recommended, but
channeling all White House requests for contacts
or classes of contacts through counsel should
assure proper control,

(b) Independent agencies. Among the broad range of possible contacts
a few obvious distinctions may be drawn:

(i) Itis clea}gx;_l all };i ht to seek disclosable information
for validw purposes, including an evaluation

of agency effectiveness or the need for new legislation.

AN
(ii) It is clearly all right to discuss general policies v }
bearing on internal management matters.
(iii) It is clearly all right to discuss general matters that

do not infringe on agency independence in making the
decisions committed by statute to agency discretion.
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For example, the possible utility of an inflation impact |
statement could clearly be discussed with an independent
agency.

Again, however, decisions would have to be made
by counsel only for particular cases or classes
of cases.

8. Format. A memorandum to the staff would cover paragraphs

1 and 2 with a statement of the rationale for the general rule and a
caution for avoiding the most frequently encountered compromising
situations.

9. Addressees. White House staff, Domestic Council staff, other
executive agency offices? A courtesy copy might also be provided
to the several cabinet departments.

10. Nominal author. The memorandum to bé circulated could come
from the President, from Rumsfeld, or from counsel.
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MEMORANDUM FOR:

THROUGH:

FROM:

SUBJECT:

THE WHITE HOUSE

WASHINGTON

September 9, 1975

DON RUMSFELD
PHIL BUCHEN ¢0j‘ ﬁ

DUDLEY CHAPMAN }¢

List of Independent Regulatory Agencies

You requested a list of the independent regulatory agencies that
people in the White House should not contact without prior clearance

from the Counsel’s office.

category:

The following agencies fall within this

Civil Aeronautics Board

Commodity Futures Trading Commission
Consumer Product Safety Commission
Federal Communications Commission
Federal Deposit Insurance Corporation
Federal Election Commission

Federal Maritime Commission

Federal Reserve System

Federal Trade Commission

Interstate Commerce Commission
National Credit Union Administration

National Labor Relations Board
National Transportation Safety Board
Nuclear Regulatory Commission

Occupational Safety and Health Review Commission \
Renegotiation Board

Securities and Exchange Commission

United States International Trade Commission

The foregoing agencies are régarded by the Justice Department as
clearly falling within the category of independent regulatory agencies,
in that they are both independent and exercise regulatory authority
over some class of persons or businesses.



The following agencies perform a mixture of executive and regulatory
functions. They should be treated as independent agencies on issues
involving the regulatory functions (i.e., rule making and adjudication):

Environmental Protection Agency
Federal Energy Administration
United States Civil Service Commission

In addition, the following agencies do not exercise regulatory powers
comparable to the independent regulatory agencies but do have
comparable independence and should be treated as equivalent to the
regulatory agencies with respect to commenting on particular cases,
applications and the like:

Equal Employment Opportunity Commission

Federal Home Loan Bank Board

Foreign Claims Settlement Commission of the United States
Indian Claims Commission

Overseas Private Investment Corporation

Pension Benefit Guaranty Corporation

National Selective Service Appeal Board

In addition, the ban on contacts extends to the litigating and adjudicatory
divisions of the Department of Justice and the IRS.
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