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THE WHITE HOUSE

WASHINGTON

June 9, 1976

Dear Mayor Rizzo:

On behalf of President Ford, this is to confirm the understanding
‘recently reached between Deputy Attorney General Harold Tyler
and Mr, Hillel Levinson, City Manager of Philadelphia. Requests
for Federalized National Guard and reserve components of the
Armed Forces in suppressing civil disorders must be in accord
with the provisions of Title 10 U.S, C, Section 331. Additionally,
it is my understanding that the Deputy Attorney General also
apprised Mr. Levinson of the Interdepartmental Action Plan for
Civil Disturbances governing the use of Federal troops in a state
in the event of domestic violence.

We are, of course, hopeful that the City of Philadelphia will not
be the site of any mass disturbances during the Nation's
Bicentennial celebration this July 4th, However, I trust that
your efforts and the contingency plans of the Department of
Justice authorized by 10 U.S, C. 331 will insure that the city is
prepared to deal with any eventuality.

I trust this satisfies your inquiry.
Sincerely,

e

Buchen
Counsel to the President

The Honorable Frank L. Rizzo
Mayor of Philadelphia
Philadelphia, Pennsylvania 19107
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THE WHITE HOUSE

WASHINGTON

June 3, 1976

MEMO FOR: PHIL BUCHEN

FROM: KEN LAZARUS g

Mayor Rizzo has requested that the President
make available 14,000 troops for the July 4th
celebration in Philadelphia. Attached are
materials relevant to the legal questions raised
by the inquiry. I thought you might want to
familiarize yourself with themm. The Domestic
Council is handling the letter.

Attachments
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~ ¢ MEMORANDU FOR THE PRESIDENT

 Re: Interdepartmental Action Plan
for Civil Disturbances

 Introduction

" This memorandum outlines a plan by which the Departments of

‘;Abefense and Justice propose (1) to coordinate their preparations for
~and their responses to anyiserious civil disturbance that may hereefter
~occur iﬁ a city in tﬁe United States, and (2) to assist the President

‘ ~in reéponding approﬁriate]y and effectively to anyvrequest he may receive
, for Federal military forces to a1d in suppress1ng such a dlsturbance.

,ﬂ_Nhlle the p]an 1s pr1nc1pa]1y geared to situations involving a State

request for assistance in controlling urban Vjolence and disorder under
section 331 of Tit]e 10, United States Code, the relationships i% formalizas
are>equa]1y applicable to other situations, such as the enforcement of
Federal law under 10 U.S.C. 332 or the profection of civil rights pursuant
to iO u. $ C. 333, that may require the employment of Federal arﬁed forces.’
The Secretary of Defense and the Attorney General join in submitting

this plan for your cons1derat1on and approval. If you approve it, our

: Departments will work out the -details. We be]leve that the proposed

plan merits your prompt attention because you.may have to decide, on
short notice, whether to honor a request for military aid to quell a

civil disturbance.




L

t
M T:c‘

- A principal feature of the plan is the designétion of the Attorney
General as the chief civilian officer in charge of coordinating all

 Federal Government-activities;ré]ating to civil disturbances. The

| - Attorney Genera} is the logical choice for this role in view of his

i,liv'. 1 responsibi1ities as chief law enforcement officer of‘ihe Federal Government,
1 - and as chief legal adviser to the President on the critically impo}tant

.E ' decisions the President must personally make as to whether and wheﬁ to

: cormit military forces in response to a request.

{F e - - . On the other hand, a]l_essentially military preparations and operations,

including especially the employment of military forces at the scene of a

-disturbance, will be thq\priméty fequnsib]ity of the Secretary of Defense.
In discharging these functions, he will observe such law enforcement policies

as the Attbrney General may determine. To the extent practical,.such Taw

™ ek

'enforcement policies will be formulated during the planning stage so that

Ks -mititary commanders can familiarize themselves with them and train their -

i- _ - :
' % personnel to implement them. This will assure that military planning-and -
v i operations arelconsiétent with Administration policy and the requirements

f | of law. )
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The responsiblities or the Depart“ent of Defense under this plan

: w:]l be carried out pr1nc1pa1}y througn the Departmant of the Army,
5 inasmuch " as the Secretary of the Army is assxgned primary reSpons1-

' bx]1ty for civil d1sturbante matters, as Executive Agent, subject to

. the general superv1ston of the Secretary of Defense. w1th1n the

Department of the Army, lrectorate for Civil Dlsturbance Planning

~ and 0perat1ons serves the ecretary and the Army Ch1ef of Staff as the

principal military staff agency for such matters.

Prior to the -time a decision has been made to comit Federal armed

forces in a locality the White House shall be responsible for all public

information activities. Thereafter, the dissemination of all public

informatioa in comnacticn with tho control of civil d15turbance shall

be undertaken by or as directed by the thte House.

I. The Basic Plan

The plan is divided chronologically inte four phases:
1. The period of civil disturbance planning and intelligence
operations prior to the outbreak of any actual disturbance.

2. The heriod trom the initia] outbreak of an actual disturbance

 to the.time;at which the President decides to employ Federal military

force.
3. The period during which Federal military forces are emp?oyed

at the scene of the disorder.
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o ‘4. The portxon of the ]atter perlod during uhlch the adv1sab1]1;y
of w:thdrawwng the Federal forces is considered dec‘ded and acted upon.
" The basic plan for each of these phases is as follows:

Phase One--Advance Planning and Intellicence Overations

R - As in the recent past, the Secretary of Defense will have the primary
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fespbnsibi]ity for training, equipping, and desighatfng the forces to
'fftﬁe'used in controlling civil disturbances. He will also retain primany'
,résponsibility.for preparing operation plans, determining procedures
~ for alerting and moving the forces, and testing ;ommand and control arrange-

~ ments. The Attorney General will be consulted on'important questions of

- law and law enforcement policy arising in connection with these plans and

~preparations.

=

The Attorney General will contact all the State Governors, reminding
them of the legal requirements for obtaining Federél mi]itafy aid pursuant
to section 331 of Title 10, United States Code; that a situation of

serious domestic violence exists within_the State; that such violence

. -
Ay 2 | St

cannot be brought under control by the law enforcement resource§ available .
i to the Governor, inc?udihg local and State police forces and the National
Guard; and thau the Governor requests the President to employ the Armed
Forces to br1ng the violence under contro] The Governors will be advised
to direct to the Attorney General all pre]iminary communications concerning

] the possible need for Federal military assistance under such circumstances.
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o Under'the super?ision of the Attorney General, raw ihté]]igence

" data pertaining to civil disturbances will be acquired from such sources

sl

of fhe Gobernment as may be avaiilable. Such déta will be transmitted to
'77‘ the Inte?]igente Unit of the Department of Justice, and it will be |
» -fi“eva1uated on a continuing basis by representatives from various depart-
_'_T"ments of the Government. After evaluations have beéﬁ made, the d;ta
Aﬁil] bé disseminated to the Attorney General, the Secretary of Defense,‘

~and the Vhite House.
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Phase Two--Responding to Early Phases of a Civil Disturbance

B - During the early stages of a crisis in which it appears that a

request for Federal miiitary assistance may be forthcoming, the intelli-
‘gence organization of the Department of Justice will alert_the Attorney
General and the Secretary of Defense., 1t is expected that responsible State

" and local officials will promptly inform the Attorﬁey General of the

T N g N

situation and will thereafter keep him informad of developments. WUhen
‘advised that a serious disturbance is in the making, the Attorney General
will immediately inform the President. ‘

.

% if time permits, the Attorney General and the Secretary of Defense

: 0
N + ..
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may dispatch their personal representatives to the disturbancé area to
' 'appraise the aituatjon before ény decision is made to commit Federal forces.
Such action can help to assure that the Federal Government responds in’

accordance with the realities of the situation as perceived by its own

.observers. - 4. Fo
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©-" Precautionary steps, such as alerting Federal armed forces and
i

‘.p%epositioning them re]ati%ely near the disturbance area, can be
- L takén by.the Federal Government prior to receipt of a formal request
x'from a Governor fbr.Federa' military assistance. Prepositioning of
~fmore than a battalion-sized unit (approkimate]y 500 men) by order of L
'the:Secretqry of Defense will be unde}taken only with the informal |
| i. lépbrova] of the President.‘ Such approval will be sought by the Atéorney

~ General, and, brdinari]y, dn]y if there appears to be a substantial

1ikelihood. that such forces will be reduired.

- f_. 'Hhen'the State Governor anticipates that a request for Federal

military assistance will shortly become_necessany, he will confer with
the Attcinay Glieiral CONCerning ihe tacts of the situation, so that the
Attorney Genekal cén review the legal sufficiency of the impending request.
After consultation with Department of Defense officials on the gravity 6f
the situétion, the Attorney General will advise the President whether the
conditions would warrant honoring a reduest at that particular tirme.

When the Governor concludes that a formal request for mi]itary
assistance 1is qecessafy, he will address it directly to the President.

At such time, the President must exercise his personal judgment as to

~ whether or_ﬁog to commit Federal armed forces. The decision may be a

difficult one, as jt involves a weiéhing of the apparent need for Federal
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'  f¢rces in the circumstances, and the President's responsibility to

' /-L_fe$pond to State requests for such assistance’ against the primary

- résponsibi]ity of State and local authorities for maintaining 1oca1
-Jaw and order, and the 1nadv1sab111ty of employ1ng Federal military
force for that purpose except in the last resort. |

"' ,.The Attorney General will have furnished the President with an

appropriately drawn Proclamation and Executive Order, to be signed by
the President in the event that he decides to honor the request. These

documents will formalize the decision and state the factual and legal

‘ */
: grounds on which it is based.”
N v L ewee e )
A Phase Three--lanacemant nf Fadapal Trnang
'V‘A - .. c .
; The Executive Order will authorize the Secretary of Defense to conduct

the mi]itary operation, subject to the law enforcement policies determined
by the Attorney General during the p]anning phase. Guided by such policies,
: | pursuant to establlshed procedures within the Daparumcnt of Defense the
- ' .
;7’Attached are proposed forms of Proclamation and Executive Order, one

Ve set for use in response to a State request, the other for use in connection
' with a civil disturbance in the Washington Metropolitan area.

The Proclamation is essentially a formality which fulfills the require-

i ment of 10 U.S.C. 334. The attached Proclamations are based on the form

3 developed by Attorney General Brownell in the Little Rock disturbance of

’ 1957, and used since that time in a variety of civil disturbance situations.
The attached forms of Executive Order, ho"ever, embody several improvements
over those used in recent incidents, notubly in spelling out the respactive
respons1b1]1t1es of the Attorney General and the Secretary of Defense in
R coping with a civil disturbance.
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Secretary of Defense is responsible for the necessary military decisions
|

and for issuance of the appropriate orders to the military commander
. 1

_concerned. Thus the chainﬁof military command running down from the
| Secretary of Dafense will he preserved. The established Taw enfbrcement'

~“policies may require revision or elaboration during the actual military

operations; in -that event, the Secretary of Defense will refer such

i

_ﬁatters, military exigenciﬁs permitting, to the Attorney General, together

with his recommendations. {The Executive Order further authorizes the
Secretary of Defense to federalize MNational Guard Units and, if required,

to order units of Reserve Components of the Armed Forces to active dﬁty

for purposes of the operation.

The Attorney General will have a personai representative located

© with the military task force commanderAin each city where armed forces

are committed. Standing military instructions to Task Force Commanders
will instruct the commanders to consult with the Attorney General's

representatlve on all significant matters.

By the terms of the Order, the Attorney General will remain responsible

(1) for coordinating the activities of all Federal agencies assisting in

’ihe suppression of violence and in the administration of justice in the

affected aréa3 and (2) for cocordinating these activities with those of
State and local agencies similarly engaged.

Phase Four--Withdrawal of Federal Troops

As -the employment of Federal military forces succeeds in brrnpgng
0

the disturbance under control the m111tary commander and the epresen§ tive
‘o
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§ l;; “of the Attorney.GeneraT at tée scene of the disturbance will make
‘_ reéomméndatibns to their respective superiors concerning the timiﬁg
for the withdrawal of Federal units, the defederalizaticn of National
Guard uniﬁs,tand the release from active duty of any Reserve units. 1t
- - s expected thgt tﬁ? Secretary of Defense will decide these matters ia
~ the tight of the Attorney.Genera]'é récommendations-aé to the ability
'vﬁé$ﬁthe}ciyilwauthorities-to-resume full fesponsibili{y:for the rain-

‘.iéhance'of law and order in the affected area.
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'II. The Basic Plan for the Washington Metropolitan Area

The respéctive roles of the Secretary of Defense and the Attorney

General in preparing for and responding to a civil disturbance in the

‘vwashington metronolitan area are'éssentially the same as describad ébove
with respect to disturbances within a'Stéte. Thﬁé the Atférney Ganeral
will be responsible for coordinating Federal activities and determining
Federal law enforcement policies relating to civil disturbances in this
area, aﬁd the Secréfary of Defense will bé'in chafge of military cperaticns

T to suppress such a disturbance. : E | . '

'
ki,

O

; There are, however, several supplemental features and variations .
_that characterize the basic plan as applied to the Yashington arzz.
Those are as follows: ' '

1. The basic plan must include not only provisions for dealing

.

¥ with generalized disturbances, but also provisions for protecting

government property, functions, or personnel in this area against any
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 form of unlawful interference. Military opératiqns to suppress such

interference will be the responsibility of the Secretary of Defense,

subject to the law enforcement policies of the Attorney General.

A:q 2. The‘President.wiT] ordinarily look to the Mayor of the

- District, as he does to the Governor of a State, to make a formal

¢ reguest for miiitary assistance to control a local civil disturbance;'

3. In addition to his general. authority to employ Federal military

'forces as described above, the President, as Commandér-in-Chief of the

- D.C. National Guard, is authorized to use that Guard in militia status

to‘suppress a éivil disturbance in the District without the necessity
for a Proc?amation-or Executive Order.

- -To fécilitate the practical availability of éhis4option, the ‘
autstgnding Cagtuiive Urder of 1549 vestjng administrative centrol over

the D.C. Guard in the Secretary of Defense (E.0. 10030) should bé amended

~ to establish the Secretary's authority in such cases to call out the

" Guard in militia status to control a local civil disturbance.' An amendad

Executive Order will be prepared for the President's approval and signature.
" The D.C. Nationa]_Guard will be used in militia status for the purpose_
of suppressing a civil disturbance only after‘the'infprmal approval of the

President has been obtained. In a particular civil disturbance situation,

_ the Attorney General, after cqnsu]ting with the Secretary of Defense, will

advise the,Pre;ident as to the choices available to him with respect to o

utilization of -the D.C. National Guard and active arﬁed forces.

..]0 -
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] ;A{ _J_'S .4, In addition to actual outbreaks of civil disorder, the D.C.
planning takes account of the poséibility that peaceful demonstrations

in the District may develop into civil disturbances. In order to

" minimize that risk, provision can be made for the policing of such

7—wa$~by District police forces. ‘Moreover, planning provides for the

~ limited use of active armed forces td'protect Government property and

rot e

H‘fuﬁctions against hn]awfu] intérference (és on the occasion of the
- - demonstration at the Pentagon in October of 1967). ‘
I1f you approve the plan as outlined above, the Departments of

- Defense and Justice will take all necessary steps to jmplement it.
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Melvin R. Laird .- “John N. Mitchell

- Secretary of Defense : Attorney General
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demonstrations by National Guardsmen in their militia status as well

-
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At the President's request, I'am writing you regarding
the legal requirements for the usc of Federzal troops in case
‘of severe domestic violence within your state.. The require-

. ments are simple. They arise from the Constitution. So the ¥

principles will be clearly in mind, I will briefly outline here

*. - the basic considerations of Federal law applicable to such a -
- situation. -

s : o ' . S ~'
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the Unitcd States under Article IV, Sec. 4, to protect each of |
the states '""on Application of the Legislature, or of the Execu-

. tive (when the Legislature cannot be convened) against domestic

Violence.™ This pledge is implemented by Chapter 15 of Title
10, U.S. C and particularly 10 U7S, C. 331, which derives from
an act of Congress passed in 1792, The history of the use of -
Federal forces at the request of governors in varied circum-
stances of local violence over more than a century is also in-
structive. =

There are three basic prerequisites to the use of Federal
troops in a state in the event of domestic violence:

" (1) That a situation of serious "domestic Violence" exists
within the state. While this conclusion should be supported with 2
statement of factual details to the extent feasible under the circum-
stances, there is no prescribed wording. :

; e k

(2) That such violence cannot be brought under control by
the law enforcement resources available to the governor, includ-
ing local and State police forces and the Naticnal Guard, The
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. judgment required here is that there is a definite need for

the assistance of Federal troops, taking into account the re-
e maining time nceded to move them into action at the scene

of violence. Wl . P

% - - - . 2
(3) That the legislature or the governor requests the
President to employ the armed forces to bring the violence
- under control, The clement of request by the governor of a
State is essential if the legislature cannot be convened. It .
may be difficult in the context of urban rioting, such as we
“have sceenthis surmmer, to convene the }e_.gislature. ;

_These threc elements should be expressed in a written )

A communication to the President, which of course may be a tele-
gram, to support his issuance of a proclamatmn under 10 U. S, C.

. 334 and commitment of troops to action. In case of extreme
emergency, receipt of a written request will not be a prerequisite
_ to Presidential action. However, since it takes several hours

.~ to alert and move Federal troops, the few minutes needed to *

write and dispatch'a telegram are not likely to cause any delay.

"
\ < : ,~ A 3 b - i (] ‘l ld 2 : .. ‘t— “ .J &
)s E Jpon receiving ilie reguesi 11r0m & governor, tné I'resideont,
= under the terms of the statute and the historic practice, must

exercise his own judgment as to whether Federal troops will
_ - .  be sent, and as to such questions as timing, size of the force,
e . . and federalization of the National Guard,

* Preliminary steps, such as alerting the troops, can be
5 taken by the Federal government upon oral communications and

$oy 2 F _ prior to the governor's determination that the violence cannot

o be brought under control without the aid of Federal forces.

Even such preliminary steps, however, represent a most serious

departure from our traditions of local responsibility for law en-

forcement. They should not be requested until there is a sub-

.stantial likelihood that the Federal forces will be nceded.

e

"While the formal request must be addressecd to the President,
all preliminary communications should be with me. When advised
by you that serious domestic violence is occuring, I will inform

48 the President and alert the proper military authorities., You
can rcach me at my office, my home, or through the White House
switchboard at any hour.
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Encloscd arec copies of the relevant constitutional
and statutory provisions and a bricf sumirnary of past occasions
‘'on which a governor has requested Federal military assistance.
Your legal counsel, I am sure, keeps you fully adviscd of re-

quirements of state

If you have a

law as well,
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ny quecstions or comments, please let me
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. §incerely,

 Attorney Generzal
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The UhlLed States shall guarantee to every State in
= . this Union a Republican Form of Government, and shall protect
E " . each of them against Invasion; and on Avpllcation of the-
: - Legislature, or of the Executive (when the Legislature
-cannot be convened) against domestic Violence.
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TITLE 10, UNITED STATES CODE

Sl T G hamter 15 . M :
§ 331. Federal aid for State governments_ ok gt
e Whenever there is an 1nsu1recL10n in any State against
.éEJ _1ts government, the President may, upon the request of its

legislature or of its governor if the legislature cannot be
convened, call into Federal service such of the militia of
the oLher States, in the number requested by that State, and
- use such of the armed forces, as he considers necessary to
' suppress. the insurrection,

* NS i * - R * -

-8 334. Proclamétion to“disperSe.

3

2 Whenever the President considers it necessary to use.
b~ the militia or the armed forces under this chapter, he shall,
by proclamation, immediately order the insurgents to dis-

perse and retire peaceably to thelr abodes within a limited
. time,






