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DEPARTMENT OF THE ARMY

OFFICE OF THE GEMNERAL COUNSEL
WASHINGTON, D.C. 20310

22 April 1974

Honorable Elmer Staats _
Comptroller General of the United States
Washington, D. C. 20548
Re: General Alexander M, Haig, Jr.,
United States Army (retired); Your
Letter of I'ebruary 7, 1974, No.
B-150136

Dear Mr. Comptroller General:

I have been asked to respond on behalf of the Department of
Defense to your letter of February 7, 1974, to the Secretary of
Defense. That letter concerns the applicability oi 10 U.S.C.

§ 973(b) (1970), to the service from May < through August 1, 1973,
of General Alexander M. Haig, Jr., United States Army (retired),
on the White House staff. Your letter tentatively concludes

that when he [ General Haig] began to exercise those.

functions and duties on or about May 4, 1973, he

occupied a civil office and that his military appointment

terminated by operation of law under 10 U,S.C. 973(b).

In addition with the termination of his military appoint-

ment he would not appear to have been a "'commissicned

officer of the Army' under 10 U, S.C. 3911, the law

under which we understand he retired on July 31, 1973,

Before discussing the views of the Department, permit me
to set out the correct, verifiable facts of the case. You will
note a substantial difference between that which follows and
the statement of facts set out in yocur letter of February 7, 1974,
which relied heavily on White House press releases concerning
Haig's return to the White House. Those releases, insofar as
Haig's employment status is concerned, were inaccurate in part
and inartfully misleading in the whole.



Statement of Facts

After serving for almost four years in the Office of the Presi-
dent, first as Military Assistant to the President for National
Security Affairs and subsequently as Deputy Assistant to the Presi-
dent for National Security Affairs, General Alexander M. Haig, Jr.,
returned on January 4, 1973, to the Army staff, hav.ag been assigned
on that date as Vice Chief of Staff of the Army.

- On April 30, 1973, the White House announced the resignation
of two of the President's senior assistants: Messrs. H. R. Haldemarx
and John Ehrlichman. Because of his confidence in General Haig and
because of his uncertainty as to the future roles of his personal staff,
on May 3, 1973, the President directed Haig to assist him temporarily
with the functioning of the White House staff in order to help {fill the
void left by the resignations. Haig complied with this order and
assumed his new duties the following day. Because the assigi.ment
was a temporary one, id., Haig retained his assignment as Vice
Chief of Staff of the Army. He planned to return on a full-time
basis to his Army post at the conclusion of his temporary ser vice
~at-the behest of the Fresident.

During the period May 4 through July 31, Haig pe rformed
for the President duties essentially of an administrative nature.
Representative examples of Haig's duties included coordinating
dissemination of presidential directives, insuring receipt by the
President of information necessary for decision making, coordinating
staff actions, and supervising the operation of the White House staff.
These functions correspond to some extent, but not entirely, with.
those previously performed by H. R. Haldeman. However, Haig
did not'assume Haldeman's position, which remained vacant.

After the lapse of some time, the President and General Haig
agreed that Haig's services would be required for a longer period
than had originally been anticipated and that his role should be
expanded to include a more substantive, policy-oriented area of
responsibility. General Haig immediately took steps to be retired




from the Army. He chose August 1, 1973, as the effective date
of his retirement to allow time for administrative processing
and Senate confirmation of his retirement request, for moving
to civilian quarters, and for the transfer of authority to his
successor as Vice Chief of Staff of the Army.

On June 14, 1973, the President nominated General Haig
for retirement and on July 14, 1973, the Senate duly voted its
advice and consent. See 119 CONG. REC. S13516 (daily ed.
July 14, 1973). General Haig retired on July 31, and his name
was placed on the retired list on August 1, 1973, On the latter
date, the President for the first time appointed Haig an Assistant
to the President, under title 3 of the United States Code, and
Haig for the first time took an oath of office, received a presidential
commission, and was placed on the White House payroll by salary
order. .

Discussion

10 U.S.C. §973(b) (1970), derives from the Act of July 15,
1870, ch. 294 § 18, 16 Stat. 319. As most recently amended and
recodified, see Act of Jan. 2, 1968, Pub..L. No. 90-235, §4(a)
(5)(A), 81 Stat. 759, it reads: .

Except as otherwise provided by law, no officer
on the active list of the Regular Army, Regular Navy,
Regular Air Force, Regular Marine Corps, or Regular
Coast Guard may hold a civil office by election or appoint-
ment, whether under the United States, a Territory or
possession, or a State. The acceptance of such a civil
office or the exercise of its functions by such an officer
terminates his military appointment.

Based upon the facts outlined above, the Department of
Defense concludes that at no time prior to his retirement did
General Haig either accept any civil office within the meaning
of the quoted statute, nor did he exercise the functions of any.
such office. We further conclude that there is statutory authority
for the type of service which General Haig rendered during the
period in question. Lastly, we conclude that even if section 973(b)
is applied to General Haig's performance of his duties, the de /
facto officer doctrine should foreclose apy forfeiture.
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. 1. General Haig Did Not, While An Officer Of The Regular
Army, Hold Any Civil Office By Election Or Appointment,
Nor Did He Exercise The Functions Thereof.

The term ''civil office" is a term of variable meaning, the
connotation of which changes with the context in which it is used.
Morganthau v. Barrett, 108 F. 2d 481, 483 (D.C. Cir. 1939).

The meaning to be given the term when used in a statute should be
that which will effectuate the purposes of the statute being construed.
_S_e_e_, €. g., Pardon v. Puerto Rico ex rel, Castro, 142 F. 2d 508,
510 (1st Cir. 1944).

From the debate on the floor of the Senate in 1870 regarding
the antecedent of section 973(b), it appears that the primary concern
of the Congress was the exercise of civil authority by military
officers. CONG. GLOBE, 41st Cong., 2d Sess. 3393-3404 (1870).
To this end, the Congress sought to prevent ''the union of the civil
and ‘the military authority in the same hands, " id. at 3401, in part
because it was concerned that a military officer exerc ising such
authority would be subject to the commands of his military superiors.
The Congress did not intend to prevent civilian officials from seeking
advice or administrative assistance from military officers. See id.
at 3403 (remarks of Sen. Trumbull).

Past Comptrollers General, in interpreting section 973(b),
have consistently ruled that in order to constitute a "civil office"
within the meaning of that section, a position must fall within the
definition of an "office' developed by the Comptroller of the Treasury
in 4 COMP. DEC. 696 (1898). See, e.g., 25 COMP. GEN. 377, 383-
85 (1945). In that opinion, the Comptroller described the fundamental
elements of an office:

The exercise of a function of government is clearly
. an attribute of a public office. When it is considered
what the functions of government are, and how they are
administered, this attribute is seen to be fundamental.
The chief functions of government are to make laws,
to execute them, and to administer justice. Under
our system of government there can be no laws enacted
or executed, nor justice administered, except by pe rsons
authorized by law to perform those functions. Not one
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of the powers of the Government can be legally exercised
* until authority has been granted by law for the purpose.
In accordance with this view, an office may be defined
as authority to exercise a function of government.

4 COMF. DEC. 696, 701 (1898).

Applying this definition, both you, e.g., 44 COMP. GEN. 830
(1965), and The Judge Advocate General of the Army, €.g., JAGA
1968/4441, Sept. 9, 1968, have consistently required that the
position possess the formal attributes of a public office.

The specific position must be created by law; there
must be certain definite duties imposed by law on
the incumbent, and they must involve the exercise
of some portion of the sovereign power.

44 COMP. GEN. at 832; cf. United States v. Hartwell, 73 U.S. (6
Wall.) 385, 393 (1868)..1.7—State courts applying provisions in'their

I a contrary definition sometimes, compare 35 OP. ATT'Y GEN.
187, 190 (1927), with 13 CP. ATT'Y GEN. 310 (1870), relied on
by the Attorney General is premised on a faulty reading of the
purpose of the prohibition. The Attorney General has stated that
in his view

[w]hether a [position] is an office within the meaning, of
§ 1222, R.S., [the predecessor of section 973(®)] . . .
depends largely on the extent of the work to be performed
by the incumbent and the amount of time required to be
devoted to that service, the purpose being to prevent an
officer of the Army from accepting any office the duties
of which will substantially interfere with the performance
of his duties as an officer of the Army. 35 CP. ATT'Y
GEN. at 190. The legislative history demonstrates,
however, that Congress was concerned not with protecting
military officers from the demands of other duties but
rather with preventing the exercise of civilian authority
by military officers. See p. 4, supra. Moreover, the
statute's inapplicability to employment by the federal =5
government or by state government which does not rise A% "%

.Q
to the level of an office and its inapplicability to position§ ®
of any kind in the private sector discredits the Attorney‘:‘x’ _;7[;
General's interpretation. Fresumably for these reasons,\_/‘tf

as well as a total lack of textual support, see 25 COMP.
GEN. 377, 385 (1945), you have adhered to the sovereign

functions test.
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state constitutions and codes similar to section 973(b) have also so
construed the term. E.g., Martin v. Smith, 239 Wis. 314, 1 N. W,

2d 163, 172 (1941).

The Court of Appeals for the Sixth Circuit in 'Pope v. Com-
missioner, 138 F. 2d 1006, 1039 (6th Cir. 1943), has elaborated
in another context the applicable indices of a civil officer:

There must be a delegation of a portion of the
sovereign powers of government to be exercised for
the benefit of the public . . . .

The duties must be performed independently and
without control of a superior power other than the law.

The court in Pope also identified several other indicia, including
creation by positive law, a formal appointment, an oath of office,
and a well-defined tenure. Id. See also 44 COMP. GEN. 830,
832 (1965).

An examination of the facts in the instant case demonstrates
that General Haig did not occupy a civil office, as defined in these
criteria, during the period in question. ’

First, assuming that General Haig did occupy the position of
Assistant to the President created by 3 U.S.C. § 106 (1970), that
position is not a ''civil office" within the meaning of the tests
described above.

One cf the touchstones of a 'civil office, " see 44 COMP. GE
830, 832 (1965), is the presence of ''certain definite duties impose
by law on the incumbent." 3 U.S.C. § 106 (1970), authorizes the
President to appoint up to six administrative assistants and delega
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to the President authority to define the duties of such assistants as

he may appoint. If the President delegates no functions or purely
administrative functions, it may well be that the position is more
that of a personal assistant than that of a civil officer. Indeed,
the President may, if he so chooses, never call on the incumbent
to do anything. Cf. Letter from Assistant Att'y Gen., Office of
Legal Counsel to The Judge Advocate General of the Air Force,
Oct. 7, 1971 (notary public not civil officer because he may never
be called upon to perform any duties). In any event, whatever the
duties which a particular President may assign to those assistants
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which he chooses to appoint, Congress cannot be said to have imposed
"'certain definite duties . . . by law on the incumbenrt. "

.More significantly, the position does not "involve the exercise
of some portion of the sovereign power, " another of the applicable
touchstones. 44 COMP, GEN. at 832, As previously noted, see
P- 5, supra, 'sovereign power' contemplates the atthority to act
legislatively, administratively, or judicially with binding legal effect
and without the need for approval by a higher power. Manifestly,
General Haig was in no position to legislate or to adiudicate; and ary
executive function which he may have had was not committed oy law
to an Assistant to the President, assuming tkat he held such a
position, but would have been wholly derivative from the Fresident.

In actuality, General Haig exercised none of these fenctions.
His only assignment was to perform certain adminis:rative functions
at the request of the President, to coordinate the work of the White
House staff, and, perhaps, to discuss policy issues with the President.
See p. 2, supra. None of these is the function of a civil offics, as
.;p;;osed to the function of an ageat. See 44 COMP. GEN. at 832; cf.
CONG. GLOBE, 4lst Cong., 2d Sess. 3403 (1870) (detail of cificer
to perform clerical duty). He made no final cperaticnal decisions;
that is, his duties were not "performed independently and witzout
control of a superior power other than the law." Pope v. Com-
missioner, 138 F. 24 1006, 1009 (6th Cir. “1943). Nor could :the
President have delegated governmental functions to kim, since
3u.s.C. §301 (1970), authorizes such delegations oaly to

the head of any department or agency in the
executive branch, or any official thereof who is
required to be appointed by and with the advice
and consent of the Senate . . . .

An Assistant to the President falls into neither of these categories.

All final delegations of authority are required to be published
in the Federal Register. See 3 U.S.C. § 301 (1970); 5 id. 3 &52(a).
Since no delegations to the—p—o—sition of Assistant to the President
held by Mr. Haldeman appear in the Federal Register, no sovereigg
authority has been delegated to that position, Therefore, the
position General Haig is alleged to have occupied is not a civil
office within the meaning of section 973(d),
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Second, from May 4 through July 31, 1973, General Haig
served the Government only as Army Vice Chief of Staff. He did
not become Assistant to the President until August 1, 1973. Prior
to his retirement, General Haig neither held, nor exercised the
functions of Mr. Haldeman's pcsition within the meaning of section

973.(b).

The ordinary tests of when one holds an office supports this
conclusion. No formal instrument appointing General Haig to the
' statutory position of Assistant to the President or to any other
office outside the military was executed until that date. Ci. 1
COMP. GEN. 499,503 (1922) (although a military officer could
conceivably have served on military orders on Alaskan Engineering
Commission without breaching § 973(b)'s predecessor, since he
was formally appointed by the President, military commission
vacated.) Nor was there any other indicium of appointment.
General Haig had taken no oath of office. He had been given no
tenure. Rather, General Haig was assisting the President only
in a temporary capacity, until permanent arrangements for a
successor to Mr. Haldeman could be made. General Haig received
no '""emoluments' for his service; his only compensation was the
pay and allowances to which he was entitled as a general in the
United States Army. Throughout his temporary assignment,
General Haig retained his military assignment as Vice Chief of
Staff of the Army. Thus, General Haig did not occupy the position
of Assistant to the President prior to August 1, 1973,

The characterization of General Haig's service as an "appoint-
ment" by Mr. Ronald Ziegler, then White House press secretary,
upon which your letter of February 7 principally relies, should
not be determinative. Mr. Ziegler's imprecise use of the word
"appointment" in the informal atmosphere of a press conference
is without legal effect. ' ' '

Although he did not become Assistant to the President until
August 1, General Haig did perform prior to that date some of the
same tasks as Mr, H. R. Haldeman had previously. That General
Haig may have performed certain functions which some might decem '
not purely "military' in nature, however that concept may be defined,
does not mean that he exercised the functions of a civil office so
long as he performed them as part of his military duties under orders



through the chain of command.E/ In enacting section 973(b)'s prede-
cessor, Congress intended not to interfere with the so-called "detail
rule, " allowing a military officer to be detailed to another agency

of the Government to perform certain duties civil in nature. When
queried about the limits placed by the proposed law on the President's
authority to detail officers, Senator Trumbull, one of the SporLsors
of the legislation, responded ""Anything that a detail covers this
section does not interfere with." CONG. GLOBE, 41st Ceng., 2d
Sess. 3403 (1870). To the further suggestion that ""performing the
duties of a clerk, whether by detail or-anything else, is fulfilling

the functions of a civil office, " Senator Trumbull replied:

No, sir; to fulfill the functions of an office he must
be the officer. He must have the power of the officer if
he performs the functions of the office. I do not understand
that a person can fulfill the functions of a civil office unless
he holds the civil office. He must be the officer. Thatis
the meaning of this section as I understand it.

1.

The detail rule was first relied upon in a reported opinion
to approve the performance of civilian service by a military cfficer,
notwithstanding section 973(b)'s predecessor, by the Attorney
General just ten years after the statute's edactments. In 16 OP.
ATT'Y GEN. 499 (1880), he ruled that a military officer could be
assigned to duty in the United States Geological Survey, under the
Department of the Interior, without contravening the statute. In
what remains the classic statement of the rule, the Attorney
General concluded:

[W]hile the service to which the officer might be
assigned would be civil and lie within the sphere of
a civil office, if it were performed under the authority
and in obedience to the orders of his military superior,
and not as a duty which it was incumbent upon him to
perform by reason of any relation to or connection
‘with the office, it could not be said that in thus per-
forming the service he was exercising the functions
of such civil office. , .

-2-/ If one concludes that Assistant to the President is not a civil office,
one need not consider this point to conclude that the violation of
section 973(b) has not occurred. '



I1d. at 499-500. The Attorney General has consistently adhered to
this rule. Sece 20 OP. ATT'Y GEN. 604, 605-06 (1893) (detailed
officers "dmt, within the meaning of the Revised Statutes, hold
any civil office'); cf. 35 OP. ATT'Y GEN. 187, 188 (1927). The

- Comptroller General has followed the lead of the Aitorney General

in adopting this construction of section 973(b). E. g., DEC. FIRST
COMP. 1893-1894, at 88, 92-93 (1893) (holding that military officers
could be detailed by the President to the Boundary Commission with-
out vacating their commissions); see 25 COMP. GEN. 38, 40 (1945);
1 COMP. GEN. 499 (1922); 4 COMP. DEC. 696, 701 (1898).

The detail need not be specifically authorized by statute. In
29 COMP. GEN. 363, 365, 368-69 (1950), the Comptroller General
ruled, in the absence of any legislation specifically authorizing it,
that an Army officer could, without having his commission vacated,
be "loaned or assigned to the Department of the Interior for a period
of several years' as Commissioner of Roads for Alaska, on the
understanding that he ""has not executed an oath of office as such
commissioner and that he continues to draw the pay and allowances
of a colonel in the Army, " since none of the technical attributes of
"office'" were involved.

The jud'icia.l gloss given to section.973(b) in Johnston v. United
- States, 175 F. 2d 612 (4th Cir. 1949), reflects approval of the detail
rule. In Johnston, plaintiff had been detailed by his military superiors

to duty as an assistant counsel to the National Recovery Administration.

Plaintiff tried to recover from the United States the extra compensation
to which he would have been entitled as an employee of the NRA,
arguing, inter alia, that his Army commission had been vacated by
operation of law and that he was therefore entitled to pay as a de facto
officer of the NRA. The court rejected his claim, noting that

Revised Statutes § 1222 [now 10 U. S, C. § 973(b)]
has not generally been thought to apply where a military
officer has merely been detailed by his military superiors
to duty with a civilian agency. 16 Op. Attys. [sic] Gen.
499; Decisions of the First Comptroller 88, 93,

Id. at 618.

This rule is now embodied in section I1II. D. of Department of
Defense Directive 1344, 10 (September 23, 1969), which provides:
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Civil office is an office, not military in nature,
that involves the exercise of the powers of authority
of civil government. It may be either an elective or
an appointive office under the United States. . . .
The term ''civil office' shall not include offices
to which military personnel may be assigned in a
military status.

Such a regulation, adopted by the agency most intimately involved
with the subject, is, of course, entitled to considerable respect.

In summary, General Haig occupied no office other than Vice
Chief of Staff of the Army until August 1, 1974; rather, he was
detailed to perform certain tasks for the President, within the
scope of the administratively and judicially approved "detail rule, "
now embodied in departmental regulations.

As already noted, Congress, in enacting section 973(b), was
concerned with preventing the exercise of civilian authority by
military officers and not with the performance by military officers
of administrative tasks normally performed by civilians. For
this reason, in applying section 973(b), a "civil office" is identified
by its occupant's authority to exercise sovereign functions. The
performance of administrative duties, even those normally
associated with an "office, ' is not the exerecise of the functions of
that office. The ""exercise of its functions, ' when used with
reference to a civil office, means the exercise of whatever
sover'eign functions the office has been assigned. You have, for
instance, stated in the past that an agent may perform any number
of duties which have devolved on another as the head of a depart-
ment without thereby becoming a ''civil officer'" so long as he is
not given authority to exercise a function of government, 4 Comp.
Dec. 696, 701 (1898). Moreover, fear of directions from a
military officer's military superior conflicting either with directions
from his civilian superior or from his conscience (as when the
officer is a legislator who must exercise independent judgment)
is unwarranted in this case, since the President is both the civilian
superior and the military commander-in-chief of the officer in
question. U.S, CONST. art.

11, §2. Cessante ratione legis, cessat et ipsa lex.

Three additional factors militate for accepting the conclusion:

reached herein. e "(\
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. First, this conclusion is in accord with an administrative
practice of longstanding. Historically, Congress has left unfettered
the President's freedom to seek assistance and advice from whom-
ever he chose so long as he did not delegate any of the sovereign
authority of.the President to such men. See generally E. CORWIN,
THE PRESIDENT: OFFICE AND POWERS, 1787-1957, at 71, 300-
0l (4th rev. ed. 1957). Indeed, although "Presidents have, of
course, 'always had some kind of help in the discharge of their
duties,' . . . it was not until 1857 that Corngress appropriated
money for a presidential clerk, " Id. at 300-01. This manifests

the understanding that the President's authority to seek assistance
is not limited to those whom the Congress authorizes him to employ.

Among those from whom Presidents have sought assistance
in the past are a number of active duty military officers. The most
recent example is then Brigadier General Andrew Goodpaster's
service as an assistant to President Eisenhower. In 1870, when
section 973(b) was first enacted, four officers on the active list
of th: Regular Army were serving as secretaries to President
Grant. These secretaries performed functions beyond those of a
clerical secretary. No visitor was admitted to the President until
one of the secretaries had ascertained the caller's mission and had
judged it worthy of the President's personal attention. In 1869,
Grant sent one of the secretaries to Saato Domingo to investigate
its government and finances with a view toward annexing the
country by purchase. See generally U.S. GRANT, ULYSSES S.
GRANT: POLITICIAN 198 f. (1935); C. G. BOWERS, THE
TRAGIC ERA: THE REVOLUTION AFTER LINCOLN 296-97
(1929). Nevertheless, although Congress!' attention was called
to this fact during the debates on the dual office act, CONG.
GLOBE, 4l1st Cong., 2d Sess. 3403 (1870) (remarks of Sen.
Williams), the practice continued and one of the men served
President Grant as secretary until 1876.

Third, this conclusion is supported by policy considerations
stemming from significant constitutional values. The President's
Power as commander-in-chief, U.S. CONST. art, II, §2, gives the

President broad authority over the assignment of military personnel.

See also 10 U, S. C. § 3012(e) (1970) (power of the Secretary of the
}_\—Hny to assign Army members). A statute should not be read to
infringe on this authority unless its intent to do so is quite apparent
on its face. '
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Added to the balance, as well, must be the general delezation
of executive authority to the President. See U.S, CONST. art.
Vi, §1.

Following the sudden resignation of several top aides, the
President believed it necessary to call on extremely short notice
upon men in whose ability, experience, and judgment he had great v
trust. One of the men upon whom he called was the Vice Chief of
Staff of the Army. One should be hesitant to construe an ambiguous
statute so broadly as to prevent the President from seeking temporacy
assistance in what may fairly be characterized as near emergency
conditions from the members of his executive departments, military
as well as civilian, especially in view of the consistent historical
practice both at the time of the 1870 statute's enactment and there-
after.

You apparently would allow the President to seek advice from
military officers on military and foreign affairs subjects but 2ot
on other matters. Thus, neither you nor any other official has
questioned either General Haig's prior role as deputy to Mr.
Kissinger nor the use of high ranking officers as military aides
to advise the President on matters of national defense. See
COMMISSION ON THE ORGANIZATION OF THE EXECUTIVE
BRANCH OF THE GOVERNMENT [ HOOVER COMMISSION],
GENERAL MANAGEMENT OF THE EXECUTFIVE BRANCH 12-13
(1949). But the proper distinction is not based on the nature of
the subject matter involved; a military man cannot serve as
Secretary of State or, with one statutory exception, see 10
U.S.C. §3017(b) (1970), as Secretary of the Army. Rather,
the distinction should be based on the operative role the military
man fills; i. e., whether he exercises a sovereign function. Xlore-
over, the fact that an adviser occupies an office in the Executive
Office Bﬁildin‘g, as was true of GGeneral Haig's earlier White
House service, or that the couif; of advice is lengthy rather
than brief should not be determinative of the existence of a
violation of section 973(b). Ci. 44 COMP. GEN, at 833 (fact
that position causing violation ternporary immaterial). The
level at which the officer serves is similarly immaterial. See,
e.g., 29 COMP. GEN. 363, 369 (1950).

Finally, this conclusion is supported by considerationsof eqL;itg.’.
Applying the forfeiture provision of section 973(b) broadly in 2 border-
line situation such as this could require the officer involved to make
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a Hobson's choice. On the one hand, he can comply with the order
of a superior assigning him to a particular duty and subject himself
to loss of his commission, of his career, and of his retirement
benefits. On the other hand, he can refuse the order and subject
himself to trial by court-martial (see Uniform Code of Military
Justice, art. 92, 10 U.S.C. § 892 (1970)), incarceration, dis-
missal from the service, and loss of his commission, of his
career, and of his retirement benefits. To require an officer
of the armed forces in such a case to refuse a direct order from
a superior -- in this case, the Commander-in-Chief -- on the '
basis of an imprecise statute which has been given varying inter-
pretations by administrative agencies under penalty of a substantial
" forfeiture if he guesses incorrectly is hardly equitable.

At least two other agencies of Government have confirmed
the conclusion reached herein.

First, in order for General Haig to have retired in the grade
of general, it was neceSsary for the Senate to advise and consent
to his being placed on the retired list in that grade. 10 U.S5.C. §
3963 (1970). Given this opportunity to review General Haig's
military status, the Senate confirmed his retirement without
debate. 119 CONG. REC. S13516 (daily ed. July 14, 1973).
This action suggests that the Senate did not believe that General
Haig had failed to meet the prerequisites established for retire-
ment by the statute which your February 7 letter cites. Nor can
one assume that the Senate did not consider the issue presented,
since at the time of that body's action, you had already responded
to an inquiry from Representative John Moss on this subject, and
the litigation director of Public Interest, Inc., Alan B. Morrison,
Esquire, had, with attendant publicity, filed suit in federal court
to strip General Haig of his military rank.

In addition, the Attorney General has implicitly endorsed
the conclusions reached herein: by his representation of defendants
in Morrison v. Callaway, Civil Action No, 1108-73 (D.D.C.,
decided Jan. 8, 1974); by his failure to bring a quo warranto
action pursuant D.C. CODE tit. 16, §§ 16-3501 to -3502 (Supp. V.
1972), the traditional manner of testing whether a Government
official is illegally holding or exercising an office under the -
United States, civil or military; and by his preliminary conclusion,
expressed in his letter of July 6, 1973, to Representative Moss, that
no violation of section 973(b) had occurred.
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In essence, then, because the alleged violation is far from
clear, because the administrative agencies with primary respon-
sibility in this area have concluded that no violation has occurred,
and because in any event the facts do not warrant any such con-
clusion, I believe that you should reverse your tentative opinion

- that General Haig occupied or exercised the function of a civil
office while a member of the Regular Army on active duty,

2. Statutory Authority for General Haig's Temporary
Service To The President Excepts Him From The
Operation of 10 U.S.C. § 973(b) (1970).

Wholly apart from the issue whether General Haig occupied
a civil office is a second issue which, I believe, requires reversal
of your tentative opinion.

Section 973(b) provides for statiftory exception to its for-
~feiture provision. Over the years, Congress has passed a number
of such exceptions to section 973(b). For example, officers may be
detailed to the National Aeronautics and Space Administration, 42
U.S.C. § 2473(b) (12) (1970), without the application of the penalty
of the dual office act. These exceptions need not be express.

See 14 OP. ATT'Y GEN. 573, 573-74 (1875).

3u.s.C. §107 (1970), constitutes such an exception which
authorized General Haig to render temporary assistance to the
President at the latter's request. That section provides:

Employees of the executive departments and
independent establishments of the executive
branch of the Government may be detailed from
time to time to the White House Cffice for
temporary assistance.

The term "employee" has variable meaning depending on
the context in which it is used. Thus, for instance, title 5 of
the United States Code at times defines the term to include
members of the military, e.g., 5 U.S.C. §§ 7342(a)(1)(C),
8311(1)(C) (1970), and at times not to include such personnel.
E.g., id. § 2105(a). Where the language of an act is sifent as
to the s_c~ope of the term "employee, " the purpose and history
of the legislation must be consulted in determining its meaning., .-
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The legislative history of section 107 is silent as to whether
military officers may be considered '"employees of the executive
departments' within the meaning of the statute. Its purpose, however,
requires that it be interpreted broadly to include military officers.,

Section 107 is a remedial statute, designed to provide to the
President on a temporary basis the assistance he requires. ] per-
ceive no rationale for excluding military officers from the categories
of employees for the purpose of assisting the President in such
situations, The longstanding practice of military assistance to the
White House Office supports this reading of the statute.

Because so interpreted, 10 U.S.C. §§ 101(5)-(6), 3031(a)
(1970), read together, make the Vice Chief of Staff of the Army an
employee of an executive department. General Haig, then Army
Vice Chief of Staff, could have been detailed to the White House
Office for temporary assistance under authority of 3 U.S.C. § 107
(1970), notwithstanding 10 U.S.C. § 973(b) (1970). That is pre-
~ cisely what occurred: while retaining his position as Vice Chief
of Staff, General Haig provided temporary assistance to the White
House Office. Consequently, even if you hold that General Haig
would otherwise be within the proscription of section 973(b), this
exception provides a shield from the-statutory forfeiture.

3. If General Haig's Service In The White House Office
From May 4 Through July 31, 1973, Is Held Violative
Of Section 973(b), The De Facto Officer Doctrine Provides
- A Basis For Retention Of Pay And Allowances Received
And For The Receipt Of Future Retirement Benefits.

Even if you should decide that General Haig's service on the
" White House staff during the period in question was in violation of
section.973(b), I believe that General Haig should be held to have
been a de facto officer during the period in question.

The de facto officer doctrine generally provides that when
one occupies an office of the government and performs the functions
thereof under a claim of right and color of title to the office in good
faith, notwithstanding the absence of a de jure right to that office,
the individual is de facto the officer. See generally United States v.
Royer, 268 U,S. 394 (1925); Badeau v. United States, 130 U. S, 439,
452 (1889).
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During the period in question, General Haig met these qualifi-
cations with respect to the office of general in the United States Army.
He occupied that office under a claim of right and with color of title
thereto., The fact that he continued to hold that office while serving
on the White House staff only after receiving the advice of attorneys
of this Department and the assurances of, among others, the Presider:,
. moreover, makes clear that he held the office of general in the good
faith belief that it was his. Thus, General Haig should be held to
have been de facto a general in the United States Army during that
period.

If General Haig is held to have been a de facto officer, there
is little doubt that he is entitled to retain the pay and allowances
which he received as an Army general dvring the period in question.
E.g., United States v. Royer, 268 U.S. 394 (1925); 30 COMF. GEN.
195, 198 (1950).

There remains, however, the question whether General Haig
is entitled to utilize his status as a de facto officer in order to
qualify for retirement under 10 U.S5.C. § 3962 (1970). Although
there is authority to the contrary, we believe the proper holding to
be that the de facto officer doctrine, at least upon the peculiar facts
of this case, provides such a basis.

I have found three sources for the proposition that a de facto
officer may not retire in that status. 36 COMP, GEN. 632, 634
(1957), asserts that the de facto officer doctrine evolved

to protect the interests of the public and individuals whose
interests were involved in the official acts of persons
exercising the duties of an office without being lawful

. officers. . ' '

Consequently, it notes that de facto officers ‘may retain salaries
which have already been paid them, but it asserts that

there appears to be no sound reason why the rule
should be extended further to cover persons who
areona. , . retired list and who have no official
duties to perform from day to day.

17



This interpretation assumes that the doctrine was in no way
.intended to compensate the de facto officer, but rather, that payments
to him had solely been made to him to insure the adequacy of his
performance, of duty at the time of performance. This position is
incorrect. It is significant that Badeau had held that the monies
paid him should not be recovered from the de facto officer "ex aequo
et bono'" -- "in justice and fairness, "3/ Badeau v. United SE—tes,
130 U. s, at 452, Confirming the equitable nature of the doctrine is
your predecessor's holding that not only may a de facto officer retain
the pay and allowances in his possession, but "where it has been
- refunded to the Government he is entitled to recover it back.' 30
COMP. GEN. 195, 198 (1950), Indeed, were the purpose of the
doctrine solely to protect third parties, there would be no reason
to allow the de facto officer, once his de facto status is discovered,
to retain the monies previously paid him (assuming he thereafter
no longer performs the functions of the office). This is because
while he was performing the acts, he thought he would be remunerated _
as a de jure officer, assuming as we must that he held the office in
good faith; and after the discovery of his status, there is no longer
any need for an incentive, since his performance has ended.

Neither the Court of Claims decision in Heins v. United
States, 149 F, Supp. 331 (Ct. C1. 1957), nor the opinion in 44 COMP.
GEN. 83, 86 (1964), add to the analysis. In the former, the court
denied disability retirement pay to plaintiff because, although a
de facto officer of the Air Force, plaintiff was not legally “entitled
to receive basic pay" at the time his physical disability was infurred
as required by the statute dealing with disability retirement. 2
latter merely relied upon earlier decisions, including the two cited
earlier. The difficulty with Heins is that it misapprehends the nature
of the de facto officer doctrine. It resorts to a purely legal analysis
and therefore concludes that an equitable doctrine should not be
applied, when, in truth, it should have considered the equities in
determining whether an equitable doctrine otherwise applicable to
the facts at hand should have been applied. 44 COMP. GEN., 83,
86 (1964), merely cites earlier precedent without analysis, and
hence, its validity must be held to depend upon the validity of the
precedents which it cites,

3/
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— BLACK'S LAW DICTIONARY 659 (4th ed. 1951),
:1./ This is at most an alternate holding. Py
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. A proper approach would weigh the equitable considerations
under the facts and circumstances described. We believe that
considerations of equity militate strongly for payment of earned
retirement benefits to a de facto officer. '

A de facto officer, by definition serves in good faith and per-
forms the services required of the office holder. In so doing, he
relies upon his understanding (and perhaps the assurznces of other,
de jure, officers) that he is entitled to certain benefits. Cf.
RESTATEMENT CF CONTRACTS § 90. The purpose of the de facto
officer doctrine is to make him whole for his acts periormed in
reasonable reliance on recompense. Future pay is not requirad to
meet this objective, because at the time he learns of his de facto
status, he no longer can reasonably rely on future recompense.
This is not true of retirement benefits, which by their very nature
are expected payments in futuro for past service.

A If a contrary conclusion is reached, a de facto officer must
be held unknowingly to have assumed the risk that his title to the
office is not valid in law. Not only must the prospective office
holder assume this risk, but he must also forego other opportunities
outside the Government in which this risk would be wkholly absent.
Such a result seems inequitable, as well as tending to discourage
the acceptance of offices by qualified individuals.

Although General Haig's service as a de facto officer amounted

to not more than three months, under the interpretation found in
the cited cases, his reliance for this period of three months would
be held to have forfeited pension rights accrued over twenty-six
years of service.

In addition to the notions of reliance, there is as a corollary
a reasonable expectancy of receipt of retirement benefits when
sufficient employment has been performed otherwise to qualify for
such benefits. Viewed from this perspective, once it is ascer:ained
that a de facto officer has performed his duties in good faith, the

formalistic approach of Heins seems wholly unreasonable,

Consider from both perspectives, reliance and expectancy,
the hypothetical case of one who has served for forty year’s, only
to learn at the time of his retirement that for that entire period he
has not held the office de jure. This Department does not believe
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that the Government should be prepared to say to that man that he

is not entitled to the retirement benefits normally attendant to that
position. Yet the principal difference between that man and General
Haig is the fact that Haig served for all but three months of his
Government service as a de jure officer.

General Haig's case is also distinguishable, both from tke
hypothetical case presented and from the three cases cited above,
in that prior to the time he accepted the assignment which, at worst
from his standpoint, is a de facto office, he had already periormed
all the service required for him to retire. Stated slightly differently,
General Haig's right to retirement benefits had already been ezrned
and his future receipt of such benefits in no way depended on his
service to the Government after May 4. To deny him those berefits
would be most inequitable.

Additionally, from a purely pragmatic standpoint, the approach
taken is an unreasonable assignment of the risks involved. A ce facto
officer denied retirement benefits suffers a grievous personal ioss,
whereas the cost to the Government from the payment of retirement
benefits to the limited number of de facto officers discovered aanually
to be such is miniscule. Thus, it appears desirable for the Govern-
ment to act as an insurer against this possible loss.

Conclusion

Based upon the foregoing I conclude that your tentative op'nlon
as expressed in your letter of February 7, 1974, was erroneous.
I recommend that, for the reasons specified above, you will take
the position that Alexander M. Haig, Jr., remains a General,
United States Army (retired), and that he is entitled to retain the
pay and allowances and the retirement benefits paid him to date
and to continue to receive the retirement benefits which, through
a long and distinguished career in the service of this country, he
has fully earned.

()
I{obert W. Berry -E
General Counsel A
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THE WHITE HOUSE

WASHINGTON

November 6, 1975

MEMORANDUM FOR: BRENT SCOWCROFT
FROM: PHILIP BUCHEW
SUBJECT: Assumption of Duties of

Assistant to the President
for National Security Affairsg

This follows-up my memo to you of November 4
on the above subject.

Apparently, the quickest way for you to be
eligible for assuming your duties as Assistant
to the President would be for you to go
immediately on terminal leave pending formal
Yetirement from active duty. 5 u.s.c.,
Section 5534a makes Provision that a member

(see copy attached).

Then when you are Oon terminal leave and while
you are filling your new position, you can
apply for retirement which would be effective
on the first day of the following month.

Leonard Niederlehner tells me he has

consulted with General Vague as Judge Advocate
- General of the Air Force and Len suggests you
get immediately in touch with General Vague
and the Air Force Personnel Office to go on
terminal leave and to take the necessary steps
toward formal retirement.

Attachment “FO4 -
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THE WHITE HOUSE

WASHINGTON

November 6, 1975

MEMORANDUM FOR: JACK MARSH
FROM: PHIIL. BUCHE (
SUBJECT: Assistant to the President for

National Security Affairs

This is to advice that an appointment by the President of an
Assistant for National Security Affairs is not subject to Senate
advise and consent. Statutory foundation for the National
Security Council is found in 50 U.S.C, Sec. 402. The Council
is composed of the President, the Vice President, certain
members of the Cabinet and other officials of the Federal
intelligence community. The statute also provides that the
Council shall have a staff to be headed by a civilian Executive
Secretary who shall be appointed by the President and for the
employment of such additional personnel, subject to the Civil
Service Commission laws, as may be necessary to perform
the duties of the Council.

Secretary Kissinger and his predecessors in the position of
Assistant to the President for National Security Affairs did not
serve in any position authorized by the organic act creating
the National Security Council. Traditionally, this position

has had its legal foundation in 3 U.S.C. 105 and 106 which
authorize the appointments of a limited number of Executive
Level II assistants on the immediate staff of the President.
The National Security Adviser's traditional function as head of
the staff of the National Security Council does not have a
statutory footing. It is therefore clear that General Scowcroft's
appointment is not subject to Senate advice and consent.

Attached is a copy of a recent memorandum which I provided
to General Scowcroft which notes that his retirement at the
grade of Lieutenant General, prior to any appointment as
Assistant to the President for National Security Affairs, would
require Presidéntial approval and the advise and consent of
the Senate in accordance with 10 U.S.C. 8962. This does ng&‘ $0R,
apply to retirement at any rank below that of Lieutenant G @eral. <
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Procedures required by Section 8962 were followed when
General Haig resigned his position as Deputy Assistant to
the President for National Security Affairs and became Chief
of the White House Staff during the Nixon Administration.

It might be that Chairman Stennis' inquiry relating to the
necessity of Senate confirmation for General Scowcroft was
based on his recollection of the Haig retirement.

Attachment ‘




































