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Notwithstanding any othex p:coﬁsion of law, i'f a
. Member of Congress-resigns to accept appointment to any
;\, othefci?il office ﬁh&ér the :;\uthority of the Unitgd States, the
cbmpensaﬁpn and erﬁoluments available during the remainder

of the time for.wh'ich he was elected sh‘all not exceed the levgl

of compensation and emoluments which would have been

available for service in such office at the beginning of the time -
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for which he was elected, = . R
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(See Article I, Sec. 6, Clause f'of the U. S. Constitution. )
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18§6,cl.1 CONSTITUTION

Note 8
8. Civil arrest or process

United States Senator while serving in
officlal capacity is not exempt from
service of civil process in District of Col-
lumbia wunder constitotional privilege
from “arrest.” Long v. Ansell, 1034, 60
¥2a 388, 63 AppD.C. €3 9ot ALR.
1466 affirmed 5 S.Ct. 21, 293 U.8. 76, 79
L.Ed. 208

The privilege given by the last clause
of this section does mot protect from lia-
bility for libel based on the distribution
by him of coples. of the Congressional
record containing a report of a defzma-
tory speech made on the floor of the
Senate. Id.

A member of Congress is entitled to
exemption from service of process upon
him, although it is not sccompanied with
the arrest of his person. Miner v. Mark-
ham, C.C.Wis.1888, 28 F'. 387.

Defendant, who willfully falled to obey
subpoena in supplementary proceedings,
though a United States Representative,
was gullty of civil contemp?, and he
would be fined $250 and would de sen-
tenced to 30 days in jail, but he would
be excused from imprisonment if he
should appear for examination. James
v. Powell, 1066, 274 N.X.8.2d 192, 26 A.D.2d
205, affirmed 277 N.Y.8.24 133, 18 X.Y.2d
931, 223 N.E.2d 562, motion granted 279
N.Y.824 972 19 N.Y.2d 813, 226 N.E24d
T05.

In view of provision giving to Senators
and Representatives immunity from ar-
rest, except in certain cases, during at-
tendance at sessions and in going to and
returning therefrom, member of Con-
gress must respond to civil process and
is llable for all consequences of disre-
garding clvil process except that he can-
not ba subjected to arrest, and conse-
quently there is no immunity from serv-
ice of subpoena, since a subpoena is not
an “arrest.” Id.

Immunity under this clause glvicg to
Senators and Representatives immunity
from arrest, except in certain cases, dur-
ing attendance at sesslons and in going
to and returning therefrom is immunity
from civil arrest, and there is no exemp-
tion from civil process short of arrest
Id.

Congressman’s Immunity from arrest
did not make him immune from service
of summons based on claim that he had

Section 6, Clause 2. Holding other offices &'=

/ No Senator or Representative shall, during the Time for which s
he was elected, be appointed to any civil Office under the Authority = >

194

diverted certaln payments to his wife te
hinder, delay and defraund creditors. Peo-
ple on Complaint of James v. Powell,
1983, 243 N.X.S2d 555, 40 Misc2@ 563.

Immunity of Congressman from arrest
does not render him immune from serve
ice of process. Id.

9. Status of Congressman

Count of indictment charging defend. -
ants with conspiracy to defraud United -
States by having defendeont Congressman
make speech in Congress was upcon-
stitutional as applied to defendant Con-
gressman because of this clause pro-
viding that for any speech or debates ~
in either House, Senators and Repre- |
sentatives shall not be questioned in any .
other place, but this clause did not ap- .
ply to defendanits who were not mem-
bers of Congress. U. 8. v. Johnson, C.A, .
21d.1964, 337 F.24 180, affirmed 86 S.Ct.
749, 383 U.S. 169, 15 L.Bd.24 681, certio~ -
rari denled 87 S.Ct. 44, 134, 355 U.S. 846,
889, 17 L.Ed.2d 77, 117.

Constitutional privilegs granted Senaw .|
tors and Representatives from arrest mo- .
der this clanse durlng their attendance .
at session of their respective houses did
not apply to judgment deblor, = Con-..
gressman, against whom creditor sought
order of arrest based on acts committed
by debtor during period when Congress -
was pot in session. James v. Powell,
1964, 250 N.X. 824 635, 43 Misc2d 314, >

This provislon applies to a delegats~
from a territory 23 well as a member -
from s state; he is entitled to a seat on -
the floor of the House as the representa--
tive of the people of the territory, elected =
with ail the powers, rights, and privi- |
leges of a member from a state, except
the power to vote, and with this excep- *
tion he iIs a member of the Hounse ot i
Representatives, and entitled to the same -
constitntional privileges. Doty v. Strong,
1340, 1 Pinn. (Wis.) 84. 3

o
10. = Determination

Judgment creditor of member of Houss -
of Representatives could not meintaim .-
quo warranto proceeding to determlne -
right or title of member to ofice merely 3
becauss of her status as judgment cred-=71
itor who was uusble to obtain arrest of =3
member because of his congressionat im«-3
munity. Application of James, DC.NI. ~
1963, 241 ¥.Supp. 838,

.




COMPENSATION, ARREST, ETC. 1 §6,cl. 2

the United States, which shall have been created, or the Emolu-

appolntment during tenure 2 *
waturs and scope of prohibltion 1
Resiznation and forfeiture of office S
service In armed forces 4

Liyrary references
Officers €30.3.
United States ¢=12, 8L
C.J.8. Officers § 23.
C.J.S. United States §§ 18, 84.

1. Nature and scope of prohibition

The incompatibility is not limited to
exerclslog an office and at the same
time belag a member of either house of
Congress; but it equally extends to the
case of holding—that is, haviag, keeping,
possessing, or retalning—an office under

such clrcumstances. Hammond v. Her-
rick, Cl. & FLELCas. 257-289,

S, Appolintment during tenure

Where a person was elected and quall-
fled as a United States senator for a
term expiring in March, 1833 and in
March, 18S1, he resigned to accept the
position of secretary to the Interlor,
which office he soon therenfter resigned,
after his second resignation the office of
tariff commissioner was created by Act
of Congress, and the attorney-general
advised that this sectlon of the Constitu-
Uon disqualified him for appointment as
commissioner. Appolntment to Civil Of-
fice, 1882, 17 Op.Atty.Gen. 365

The pomination and counfirmation of a
person who at the time is imeligible, for
the office by force of this clause, cannot
le made the basis of his appointment to
such office after his ineligibility ceases.
Appointment to Civil Office, 1883, 17 Op.
Atty.Gen, 522,

A representative in Congress does not
become 2 member of the House until he
takes the oath of office as such repre-
featative; therefore, he may lawfully
Bold any office from hls election until
that time. 1874, 14 Op.Atty.Gen. 408,

One accepting and holding an office
lacompatible with that of representative
* I Congress 1s ineligible to the latter of-
;lote. Bowen v. De Large, Smith EILCas,

195

-is elected to Congress,
.takes hls seat, is not a disqualification;

ments whereof shall have been encreased during such txme, and
no Person holding any Office under the United States, shall “be a
Member of either House during his Continuance in Office.

Notes of Decisions

3. Resignation and foxfolture of office
_ Where a person holding an office in-
compatible with that of senator iIs elect-
ed to the latter office, his resignation of

_the former before offering to assume the

duties of the latter will remove any ob-
jection founded on this clause. Stanton
v. Lane, Taft ElCas. 205.

Continulng to execute the duties of an
office under the United States after one
but before he

such office being resigned prior to the
taking of the seat. Earle, CL. & HEI
Cas. 314,

\

'If’ onme, after election to Congreds, ac-
cepts a state office, and subsequently re-
signs the same before his term in Con-
gress Is to begin, he will not thereby be
rendered Incapable of holding hils seat in
Congress. Washburn v. Rlpley, ClL. & H.
ElLCas, 679-632,

The acceptance by any member of any
office under the United States, after he
has been elected to and taken his seat in
Congress, operates as a forfelture of his
seat. Van Ness, Cl. & H.ELCas. 122,

If the office to which a person is ap-
pointed does mot in fact exist, such ap-
polntment will not render him ineligible
to election as senator. Stanton v. Lane,
Taft K1.Cas. 2035,

The formal resignation of an office
held by 2 member-elect is not necessary
if the dutles of it have so far ceased as
to have operated a virtual abolition of
the office, Munford, Cl. & H.EiL.Cas. 316.

4. Bervice in armed foreces

It would be a sound and reasonable
policy for the Executive Department to
refrain from commissioning or otherwise
utilizing the services of Members of Con-
gress in the armed forces, and the Con-
gress by exemptions in the Selective
Training and Service Act of 1940, 50 U.
S.C.A.App. § 305 [now covered by 50 U.
S8.C.A.App. § 456], has recognized the
soundmess of this polley. 1543, 40 Op.
Atty.Gen. Dec, 23.

Both the House ‘}nd Senate, exercising
thelr constitutional prerogative, have de-
termined upon ¢casipns in the past that
service with t,_\'o srmed forces of the

»
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THE WHITE HOUSE

WASHINGTON

December 18, 1974

MEMORANDUM FOR: PHILIP BUCHEN

£
FROM: WILLIAM E. TIMMONS 2{”
SUBJECT: g Attorney General's VCompensatioin .

SE e e o e

As you may know the Congress had to enact a speéial law
at the time of Bill Saxbe's confirmation to satisfy the
Constitutional requirements of a Member of Congress

taking a federal post after raising the salary of that
position. '

There is some uncertainty about the Attorney General's
emoluments in the future. One school of thought says it
automatically is raised to $60, 000 on January 2, 1975.
Another has the provision applying only to a former
‘Member. Still a third school argues that 2 new law must
be enacted to raise the salary.

At any rate, it's your problem now. Attached is copy of
Act and the committee report.

/5”5 4&9" ¥t
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Public Law 93-178
93rd Congress, H, R, 11710
December 10, 1973

Ap At

87 STAT, 8§97

To insure that the compensation and other emoluments attached to the Office of
Attorney General are those which were in effect on January 1, 1969.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the compensa-
tion and other emoluments attached to the Office of Attorney General
shall be those which were in effect on January 1, 1969, notwithstanding
the provisions of the salary recommendations for 1989 increases trans-
mitted to the Congress on January 15, 1969, and notwithstanding any
other provision of law, or ﬁrovision which has the force and effect of
law, which is enacted or becomes effective duﬁng'th?)eﬁod from
noon, January 3, 1969, through noon, January 2, 1975. = -

Sec. 2. (a) Any person aggrieved by an action of the Attorney
General may bring a civil action in the appropriate district court to
contest the constitutionality of the appointment and continuanee in
office of the Attorney General on the ground that such appoiniment
and continuance in office is in violation of article I, section 6, clause 2,
of the Constitution. The United States district courts shall have
exclusive jurisdiction, without regard to the sum or value of the matter
in controversy, to determine the validity-of such appointment and
continuance in office.

(b) Any action brought under this section shall be heard and
determined by a panel of three judges in accordance with the pro-
visions of section 2284 of title 28, United States Code. Any appeal
from the action of a court convened pursuant to such section shall lie
to the Supreme Court. b

(c) Any judge designated to hear any action bronght under this
section shall cause such action to be in every way expedited. :

Approved December 10, 1973,

LEGISLATIVE HISTORY:2

CONGRESSIONAL RECORD, Vol, 119 (1973):
Deo, 3, considered and passed House,
Dec. 6, considered and passed Serate, smended,
Dec, 7, House conourred in Senate amendment,

GPO 98-139

Office of
the Attorney
Genaral,
Compansation
and other -
.emoluments.

~B3-5txt, 863

5 USC 5312 and
note.

USC prec, title
1'

62 Stat, 9683
74 Stat, 201.
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(alendar No. 474

93p CoxGreEss | SENATE RErort
15t Session ' - . No. 93—-499

" COMPENSATION OF THE OFFICE OF ATTORNEY
" GENERAL OF THE UNITED STATES

Noveuser 13, 1973.—Ordered to be printed

Mr. McGee, from the Committee on Post’ Office and Civil Service,
submitted the following

REPORT
[To accpupany §. 2673]

The Committee on Post Office and Civil Service, to which was
referred the bill (S. 2673) to insure that the compensation and other
emoluments attached to the office of Attorney General are those which
were in effect on January 1, 1969, having considered the same, reports
favorably thereon without amendment and recommends that the bill
do pass.

: PURPOSE

The %urposev of S. 2673 is to reduce the salary of the Office of At-

torney General to its pre-January 15, 1969 level of $35.000 per annun.
The legislation was introduced at the request of the Administration.
It is the judgment of the Attorney General that S. 2673 must become
gm' before the nomination of Senator Saxbe can be submitted to the
‘Senate.
~ On January 3, 1969, when Senator Saxbe began his term of office, the
-salary of the Office of Attorney General was $35,000. Later in 1989,
under PL 92206, the salary of the Office of Attorney General was in-
creased to $60,000.
Article T, Section 6, Clause 2 of the Constitution provides that:

No Senator or Representative shall, during the Time for
which he was elected, be appointed to any civil Office under
the Authority of the United States, which shall have been

" ¢éreated, or the Emoluments whereof shall have been inceveased
durinTg such time; and no Person holding any Office under
the United States, shall be a Member of either House during

his Continuance in Office.

This measure achieves its purpose by reducing the Attorney Gen-
eral’s salary to that amount authorized by law on January 3. 196D,
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when he took office. The Committee has no desire or intention to resolve
any constitutional issue regarding Senator Saxbe's appointment as
‘Attorney General of the United States. Such issues are not within the
jurisdiction of the Senate Committee on Post Office and Civil Service.

STATEMENT

The Acting Attorney General of the United States, Robert H. Bork,
stated in his testimony before the Committee on November 18, 1973,
that his initial view of the Constitutional injunction cited above was
that it would not be unconstitutional for nomination and Senate con-
sideration to move forward in the absence of the remedy provided by
this bill. The Constitution, he pointed out, speaks of a Senator or Rep-
resentative being appointed; and nomination and consideration in the
Senate would, on the face of it, appear to be steps which precede actual
appointment. The Acting Attorney General stated, however, that legal
research conducted by his office shows that history does not bear out
his initial view; and that should Senator Saxbe be appointed and
should Judiciary Committee consideration proceed prior to the elim-
ination of the Constitutional impediment with regard to salary, the
legality of his appointment could later be challenge%l in the courts.

Accordingly, upon the advice of the Acting Attorney General and
upon the basis of a specific written request of the President of the

nited States, the Chairman of the Committee and the ranking Re-
publican Member agreed to hold a hearing and to consider the bill.
Having heard the testimony of the Acting Attorney General as to the
necessity for this Committee’s taking initial action, and having con-
sidered the measure, the Members of the Committee unanimously
agreed to the bill reducing the salary of the Attorney General.

BACKGROUND

The Committee was initially reluctant to involve itself in Senate -
procedures involving the appointment of an Attorney General of the
United States, because, very clearly, recommendations to the Senate
with regard to its advice and consent on this appointment fall within
the Eurmew of the Senate Judiciary Committee and no other.

The Committee’s action is based upon the Acting Attorney Gen-
eral’s testimony and the statement of the President of the United
States contained in his letter of November 8, 1973, to the Chairman:
“Constitutional precedents beginning with President Washington in-
dicate that the nomination of an individual not then eligible may be

improper and that any subsequent appointment based on such nomina-
tion might be null and void.”

ADDITIONAL VIEWS

Following are additional views of Senator Quentin N. Burdick:
In joining with the Committee in approving this legislation to re-
duce the salary of the proposed nominee for Attorney @eneml, I want

to indicate that I reserve my right to make a further judgment on the
constitutionality of this legislation. : v s

QuenTiN N. Burnick.

SR, 499 N
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THE PRESIDENTS RECOMMENDATION -

Following is a letter from the President of the United States to
the Chairman of the Committee specifically requesting that S.2673
be acted upon favorably prior to his nomination of Senator Saxbe to
be Attorney General.

Tue Wmre Horsg,
B Washington, November 8, 1975.
Hon. Gare W. McGze, g

: Chairman, Committee on Post Office and Civil Service, U.S. Senate,
E Washington, D.C.

Dear Mg. Cramyian: I wish to inform you of my intention to
% nominate Senator William B. Saxbe of Ohio to be Attorney General
: of the United States, immediately upon enactment of remedial legis-
; lation that would eliminate a Constitutional impediment to Senator
Saxbe’s appointment. , .
H Without this legislation, doubt would exist concerning Semator
Saxbe’s eligibility because Article I, section 6, clause 2 of the Constitu-
tion provides:

“No Senator or Representative shall, during the time for which he
was elected, be appointed to any civil Office under the Authority of
the United States, which shall have been created, or the Emoluments
whereof shall have been increased during such time; * * **

During Senator Saxbe’s term of service in the United States Senate
the annual salary of the Office of Attorney General was increased from
$35,000 to $60,000. 2

On November 5, 1973, Acting Attorney General Robert H. Bork sub-
mitted legislation which would remove the Constitutional impediment
to Senator Saxbe’s appointment by reducing the compensation and
other emoluments attached to the Office of Attorney General to those
in effect before Senator Saxbe began his Senate term.

This solution has historical support. In 1909, similar legislation was
enacted at the request of President Taft to reduce the salary of the
Office of the Secretary of State so that Senator Philander C. Knox
would be eligible for appointment, the compensation and other emolu-
ments of that Office having been increased during the Senate term
which Knox was then serving. After enactment of remedial legisla-
tion, Senator Xnox was nominated, and confirmed by the Senate.

Constitutional precedents beginning with President Washington in-

dicate that the nomination of an individual not then eligible may be
improper and that any subsequent appointment based on such nomina-
tion might be null and void. _
_ On February 28, 1793, President Washington withdrew the nomina-
tion of William Patterson of New Jersev to be Associate Justice of
the Supreme Court on the ground that Mr. Patterson “was a mem-
ber of the Senate when the law creating that Office was passed. and
that the time for which he was elected is not vet expired. I think it my
duty therefore, to decree that I deem the nomination to have been
nulled by the Constitution.”

.
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This position has been consistently followed by the Attorney Gen-
eral of the United States in opinions in 1883 by Attorney General
Brewster and in 1895 by Acting Attorney General Conrad.

I strongly urge that corrective legislation be enacted as soon as
possible, T will submit the nomination of Senator Saxbe immediatel

upon passage of such legislation so.that the Senate may proceed Wi‘t{ 4
the confirmation process.
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‘orney General
irad.
ted as 53.01; ils
be immediate
Yprocsed with AGENCY VIEWS

Following is a letter from the Acting Attorney General of the
United States, requesting that S. 2673 be introduced, and acted upon
affirmatively ; and the statement of the Acting Attorney General at the
Committee hearing November 13, 1973, providing the results of the
research conducted by the Attorney General’s office into the historical
precedents for this measure.

HARD NIXOXN.

DepPArRTMENT OF JUSTICE.

StatexexT oF Rosert H. Bork, ActiNGg ATTORNEY GENERAL, BEFORE
THE CoandirrTee oy Post Orrice axp Cvir Service, U.S. Sexate,
CoxceryiNGg S. 2673, RELATING TO THE SALARY OF THE ATTORNEY
GeNERraL, NoveaBer 13, 1973

Mr, Chairman and Members of the Committea: ; -
Thank you for this opportunity to appear to give the Department
\ of Justice views on S. 2673, relating to the salary of the Attorney
A General. _
Article I, Section 6, Clause 2 of the Constitution provides that:
“No Senator or Representative shall, during the Time for which he
: was elected, be appointed to any civil Office under the Authority of the
ﬁ 5 United States, which shall have been created, or the Emoluments
: - whereof shall have been increased during such time; and no Person
holding any Office under the United States. shall be a Member of either
House during his Continuance in Office.”
As you know, the President has announced his intention to nominate
| Senator William B. Saxbe to be Attorney General of the United States.
The salary applicable to the office of Attorney General under existing
law is $60.,000 because of a recommendation for salary increases sub- -
mitted to the Congress pursuant to Public Law 90-206 on January 15,
1969. The salary for the office of Attorney General at the time Senator
Saxbe began lis term of office on January 3, 1969, was $35,000, set at
that figure by Public Law 89-554, passed on September 6, 1966. S. 2673
is designed to remove the question of the impact of the quoted constitu-
tional provision on the nomination of Senator Saxbe to be \ttorney
! General of the United States.
There are two precedents for the proposed action. First, Lot 3.
Morrill was appointed to serve as Secretary of the Treasury in 1876
after having been elected to the Senate in 1871. Cabinet officers’ salaries
had been raised in 1873 from $8,000 to $10,000 and returned in 1874 to
$8,000. Senator Morrill’s nomination was nevertheless confirmed by
‘ the Senate. ‘
- Second, a measure with the same purpose as the bill under consider-
ation today was passed by the Congress in 1909 in order to permit
the nomination of Senator Philander Knox to be Secretary of State.
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Senator Xnox had been elected in 1905 for a term expiring on March
3, 1911. In 1907 the compensation of the Secretary of State had been
increased from $3,000 to $12,000. An unofficial opinion of Assistant
Attorney General Russell commenting on the bill which reduced the
compensation of the Secretary of State to $8,000 states that the pur-
pose of the constitutional provision was “to destroy the expectation
a Representative or Senator might have that he would enjoy the newly
created office or newly created emoluments.” 43 Cong. Rec. 2403, Feb-
ruary 15, 1909. A fter passage of the remedial legislation, Senator Knox
was nominated and confirmed as Secretary of State. '

The purpose of the constitutional provision is clearly met if the
salary of an office is lowered after having been raised during the Sena-
tor’s or Representative’s term of office. The Senators and Representa-
tives know that, because of the constitutional provision, they cannot
be appointed to an office with a higher salary than was provided at
the beginning of their current term of office, so the expectation of a
higher salary cannot influence their votes on legislation to raise sala-
ries of Federal officers.

S. 2673 should remove any constitutional question which may be
raised concerning the appointment of Senator Saxbe to be Attorney
General of the United States. I urge its early consideration by this
Committee and prompt enactment by the Senate in order to facilitate
consideration of Senator Saxbe. \

OrricE oF THE ATToRNEY GENERAL,

Washington, D.C., November 5, 1973.
PresientT Pro TEMPORE, '

U.S. Senate, .
Weshington, D.C.

Dear Mr. PresmexT Pro TEdreore: Enclosed for your consideration
and appropriate reference is a legislative proposal to provide that
the compensation and other emoluments attached to the Office of At-
torney General are those which were in effect on January 1. 1969.

Axticle I, Section 6, Clause 2 of the Constitution provides: “No
Senator or Representative shall, during the Time for which he was
elected, be appointed to any civil Office under the Authority of the
United States, which shall have been created. or the Emoluments
whereof shall have been increased during such time; and no Person
holding any Office under the United States, shall be a Member of
either House during his Continuance in Office.”

YWhen Senator William B. Saxbe of Ohio beeain his term of serv-
ice in the United States Senate on January 3. 1969, the salary for
the Office of Attorney (ieneral was established by P.L. 89-554 (80
Stat. 460, September 6. 1966) at £35.000. On January 15, 1969, the
President transmitted to the Congress pursuant to P.L. 90-206 (81
Stat. 642, December 16, 1967) a recommendation increasing the an-
nual salary for the Office of Attorney General to $60,000.

The accompanying legislation is desioned to remove the question
concerning the impact of Article 1. Section 6. Clause 2 on the Presi-
dent’s nomination of Senator William B. Saxbe to be Attorney Gen-
eral of the United States.

S.R. 499
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I urge prompt consideration and enactment of this legislation.
The Office of Management and Budget has advised that enactment
of this proposal is in accord with the Program of the President.
Sincerely,
Roserr H. Boex,
Acting Attorney General.




THE WHITE HOUSE

WASHINGTON

. December 18, 1974

To: Bill Timmons

From: Phil Buchen«(«) .‘ﬁ .

Attached is a copy of a memorandum
previously sent to Jack Marsh by

Phil Areeda. By all means, we should
support the new bill that will repeal

P. L. 93-178. \

\

Attachments




Decombar 13, 1974

MEMORANDUM FOR: JACK MARSH
FROM: PHIL AREEZDA
SUBJECT: | SALARY OF ATTORNEY GENERAL

When Saxbe was made Aliornay General, the Congress enacted
P. L. 93-178 redacing the compensation of thal pifice in orday
to comply with Axticle I, Section 6 of the Consiitution. That
Section preciudes the appoinkmant of a Semator o an oifice whose
salary was increased during the period for which that Senator
was siected,

Saxbe’s Sesaiorial term would have 2oded this year. Axnd, as yon
know, thers will soon be a new Atiormey General.

Accordinyly, it is aporovriaie io rspeal P, L. 93-178 and to
provide thai the Attorney General's compensation should be

the same 23 fhat of other Cabinet members. A draid bill is
attached for thak purpese. Porbaps this is 2 matier on which
Canpua counid act routinely and 2xpeditionsly before it adjousrns.

I have cmdinh& this matter with Silberman, Ebner and Walker.
Thay all agrea. 1bave ot consulisd anyone sise. P g &‘z

G o

Attachment

PAfec

PA Chron.
Levi File
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ABILL

Compensation and other emoluments attached to the
Office of the Attorney General. '

(Lasert titla of bill hare)

1 - Be it enacted by the Senate and House of ‘Re‘presenzaﬁ
2 . tives of the United States of Ameﬁ'cd in Congress a.s'semb_led;

3° That the first secﬁionwof the Act éﬁtitled "An

4 Act To insure that the compensaﬁion and othef‘

5 emolumenté att;dhed to the Office of the A@térnéyA
6 General are those which were in effect on Janu-

7 ary 1, 1969" (Public Law 93-178; 87 'S‘te.u':. .697‘), is
8 répealed effective as of vJanua£y3 » 1975,

S

9 and the compensation and other emoluments attached. "z

10 to the Office of the Attorney General shall, Onﬂi
11 and after that date, be those that now or here- -
12 after attach to offices and positions at

13 1level I of the Executive Schedule (5 U.S.C. 5312).
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THE WHITE HOUSE

WASHINGTON

December 18, 1974

MEMORANDUM FOR: PHILIP BUCHEN

bt
FROM: WILLIAM E. TIMMONSF _I,Z*”
SUBJECT: Attorney General's Compensation :

As you may know the Congress had to enact a2 special law
at the time of Bill Saxbe's confirmation to satisfy the
Constitutional requirements of a Member of Congress
taking a federal post after raising the salary of that
position.

There is some uncertainty about the Attorney General's
emoluments in the future. One school of thought says it
automatically is raised to $60, 000 on January 2, 1975.
Another has the provision applying only to a former
‘Member. Still a third school argues that 2 new law must
be enacted to raise the salary.

At any rate, it's your problem now. Attached is copy of
Act and the committee report.

O Ro

W

T ayye

\"&



Public Law 93-178
93rd Congress, H, R, 11710
December 10, 1973

An At

To insure that the compensation and other emoluments attached to the Office of
Attorney General are those which were in effect on January 1, 1969.

87 STAT. 637

Be it enacted by the Senate and House of Representoiives of the
United States of America in Congress assembled, That the compensa- 0ffice of
tion and other emoluments attached to the Office of Attorney General the Attorney
shall be those which were in effect on January 1, 1969, notwithstanding Gensral.
the provisions of the salary recommendations for 1969 increases trans- gzp"?‘h:ti‘.”?
mitted to the Congress on January 15,1969, and notwithstanding any 01::’ n:s
other provision of law, or provision which has the force and effect of g3°stat. sea
law, which is enacted or mes effective daring: 'th'f/perio.d from 5 ysg 5312 and
noon, January 3, 1969, through noon, January 2, 1975. T

Sec. 2. (2} Any person aggrieved by an action of ‘the Attorney
General may bring a civil action in the appropriate district court to
contest the constitutionality of the appointment and continuance in
office of the Attorney General on the ground that such appointment
and continuance in office is in violation of article I, section 6, clause 2,
of the Constitution. The United States district courts shall have USC prec. titls
exclusive jurisdiction, without regard to the sum or value of the matter 1.
in controversy, to determine the validity-of such appointment and
continuance in office.

(b) Any action brought under this section shall be heard and
determined by a panel of three judges in accordance with the pro-
visions of section 2284 of title 28, United States Code. Any appeal 62 Stat. 9683
from the action of a court convened pursuant to such section shall lie 74 Stat. 201,
to the Supreme Court. e . -

(c¢) Any judge designated to hear any action brought under this
section shall cause such action to be in every way expedited.

Approved December 10, 1973,

LEGISLATIVE HISTORY:

CONGRESSIONAL RECORD, Vol, 119 {1973):
Deo, 3, considered and passed House,
Dec, 6, considered and passed Senate, smended,
Dec, 7, House consurred in Sepnate amendment,

FLRAL '

GO 98-139
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. COMPENSATION OF THE OFFICE OF ATTORNEY
GENERAL OF THE UNITED STATES

Novexger 13, 1978.—Ordered to be printed

Mr. McGek, from the Conunittee on Post Office and Civil Service,
submitted the following

REPORT
[To accompany 8. 2673]

The Committee on Post Office and Civil Service, to which was
referred the bill (S. 2673) to insure that the compensation and other
emoluments attached to the office of Attorney General ave those which
were in effect on January 1, 1969, having cousidered the same, reports
favorably thereon without amendment and recommends that the bill
do pass.

' PTRPOSE

The purpose of S. 2673 is to reduce the salary of the Office of At-
torne }()}eneral to its pre-January 13, 1969 level of $35.000 per annun:.
The legislation was introduced at the request of the Administration.
It is the judgment of the Attorney General that S. 2673 must become
lsaw before the nomination of Senator Saxbe can be submitted to the
‘Senate.

~ On January 3,1969, when Senator Saxbe began his term of office, the
salary of the Office of Attorney General was §35,000. Later in 1969,
under PL 92-206, the salary of the Office of Attorney General was in-
creased to $60,000.

Article I, Section 6, Clause 2 of the Constitution provides that:

No Senator or Representative shall, during the Time for
which he was elected, be appointed to any civil Office under
the Authority of the United States, which shall have been

-~ ¢reated, or the Emoluments whereof shall have been increased

- during such time; and no Person holding any Office under

: the United States, shall be a Member of either House during
his Continuance in Office.

This measure achieves its purpose by reducing the Attorney Gen-
eral’s salary to that amount authorized by law on January 3, 1969,

99-010
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when he toolk office. The Commiittee has no desire or intention to resolve
any constitutional issue regarding Senator Saxbe’s appointment as
‘Attorney General of the United States. Such issues are not within the
jurisdiction of the Senate Committee on Post Ofiice and Civil Service.

STATEMENT

The Acting Attorney General of the United States, Robert H. Bork,
stated in his testimony before the Committee on November 13, 1973,
that his initial view of the Constitutional injunction cited above was
that it would not be unconstitutional for nomination and Senate con-
sideration to move forward in the absence.of the remedy provided by
this bill. The Constitution, he pointed out, speaks of a Senator or Rep-
resentative being appointed; and nomination and consideration in the
Senate would, on the face of it, appear to be steps which precede actual
appointment. The Acting Attorney General stated, however, that legal
research conducted by his office shows that history does not bear out
his initial view; and that should Senator Saxbe be appointed and
should Judiciary Committee consideration proceed prior to the elim-
ination of the Constitutional impediment with regard to salary, the
legality of his appointment could later be challenged in the courts.

Accordingly, upon the advice of the Acting Attorney General and
upon the basis of a specific written request of the President of the

nited States, the Chairman of the Committee and the ranking Re-
publican Member agreed to hold a hearing and to consider the bill.
Having heard the testimony of the Acting Attorney General as to the
necessity for this Committee’s taking initial action, and having con-
sidered the measure, the Members of the Committee unanimously
agreed to the bill reducing the salary of the Attorney General.

BACKGROTND

The Committee was initially reluctant to involve itself in Senate
procedures involving the appointment of an Attorney General of the
United States, because, very clearly, recommendations to the Senate
with regard to its advice and consent on this appointment fall within
the Eurview of the Senate Judiciary Committee and no other.

The Committee’s action is based upon the Acting Attorney Gen-
eral’s testimony and the statement of the President of the United
States contained in his letter of November 8, 1973, to the Chairman:
“Constitutional precedents beginning with President Washington in-
dicate that the nomination of an individual not then eligible may be
improper and that any subsequent appointment based on such nomina-
tion might be null and void.”

ADDITIONAL VIEWS

Following are additional views of Senator Quentin N. Burdick:

In joining with the Committee in approving this legislation to re-
duce the salary of the proposed nominee for Attorney General, I want
to indicate that I reserve my right to make a further judgment on the
constitutionality of this legislation.

QuenTin N. Burnick.

S.R, 490
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THE PRESIDENT'S RECOMMENDATION

Following is a letter from the President of the United States to
the Chairman of the Committee specifically requesting that S.2673
be acted upon favorably prior to his nomination of Senator Saxbe to

be Attorney General.

Tue Wrxre Hoctsg,
L Washington, November 8, 1973.
Hon. Gare W. MeGee,
Chairman, Committee on Post Office and Civil Service, U.S. Senate,
Washington, D.C.

Drar Mr. CHammuan: I wish to inform you of my intention to
nominate Senator William B. Saxbe of Ohio to be Attorney General
of the United States, immmediately upon enactment of remedial legis-
lation that would eliminate a Constitutional impediment to Senator
Saxbe’s appointment.

Without this legislation, doubt would exist concerning Senator
Saxbe’s eligibility because Article I, section 6, clause 2 of the Constitu-
tion provides:

“No Senator or Representative shall, during the time for which he
was elected, be appointed to any civil Office under the Authority of
the United States, which shall have been created, or the Emoluments
whereof shall have been increased during such time; * * **

During Senator Saxbe’s term of service in the United States Senate
the annual salary of the Office of Attorney General was increased from
$35,000 to $60,000. y

On November 5, 1978, Acting Attorney General Robert H. Bork sub-
mitted legislation which would remove the Constitutional impediment
to Senator Saxbe’s appointment by reducing the compensation and
other emoluments attached to the Office of Attorney General to those
in effect before Senator Saxbe began his Senate term.

This solution has historical support. In 1909, similar legislation was
enacted at the request of President Taft to reduce the salary of the
Office of the Secretary of State so that Senator Philander C. Knox
would be eligible for appointment, the compensation and other emolu-
ments of that Office having been increased during the Senate term
which Knox was then serving. After enactment of remedial legisla-
tion, Senator Knox was nominated, and confirmed by the Senate.

Constitutional precedents beginning with President Washington in-

dicate that the nomination of an individual not then eligible may be
improper and that any subsequent appointment based on such nomina-
tion might be null and void. :
. On February 28, 1793, President Washington withdrew the nomina-
tion of William Patterson of New Jersev to be Associate Justice of
the Sunreme Court on the ground that Mr. Patterson “was a mem-
ber of the Senate when the law creating that Office was passed. and
that the time for which he was elected is not vet expired. I think it my
duty therefore. to- decree that T deem the nomination to have been
nulled by the Constitution.”
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4

This position has been consistently followed by the Attorney Gen-
eral of the United States in opinions in 1883 by Attorney General
Brewster and in 1895 by Acting Attorney General Conrad.

I strongly urge that corrective legislation be enacted as soon as
possible. I will submit the nomination of Senator Saxbe immediately

upon passage of such legislation so that the Senate may proceed with
the confirmation process.

Sincerely,
Ricaarp Nixox.
S.R. 490
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v proceed with AGENCY VIEWS
= "~ Following is a letter from the Acting Attorne - General of the
HARD NIxON United States, requesting that S. 2678 be introduced, and acted upon

affirmatively ; and the statement of the Acting Attorney General at the
Committee hearing November 13, 1973, providing the results of the
research conducted by the Attorney General’s office into the historical
precedents for this measure. :

DEPARTMENT OF JUSTICE.

Statesent o Rosert H. Bork, Active ArTtoryey GENERAL, BEFORE
mae CosrrTeE ON Post Orrice axp Civir Service, U.S. Sevats,
CoxcerviNG S. 2673, RELATING TO THE SALARY OF THE ATTORNEY
GenNEraL, Noveaeer 13, 1973

Mr. Chairman and Members of the Committee: :

Thank you for this opportunity tq appear to give the Department
of Justice views on S. 2673, relating to the salary of the Attorney
General. _

Article I, Section 6, Clause 2 of the Constitution provides that:

“No Senator or Representative shall, during the Time for which he
was elected, be appointed to any civil Office under the Authority of the
United States, wﬁ(i)ch shall have been created, or the Emoluments

- whereof shall have been increased during such time; and no Person
holding any Office under the United States. shall be a Member of either
House during his Continuance in Office.”
As you know, the President has announced his intention to nominate
| Senator William B. Saxbe to be Attorney General of the United States.
: The salary applicable to the office of Attorney General under existing
law is $60,000 because of a recommendation for salary increases sub-.-
mitted to the Congress pursuant to Public Law 90-206 on January 15,
1969. The salary for the office of Attorney General at the time Senator
Saxbe began his term of office on January 3, 1969, was $35,000, set at
that figure by Public Law 89-554, passed on September 6, 1966. . 2673
is designed to remove the question of the impact of the quoted constitu-
tional provision on the nomination of Senator Saxbe to be .\ttorney
General of the United States. $
There are two precedents for the proposed action. First, Lot M.
Morrill was appointed to serve as Secretary of the Treasury in 1876
after having been elected to the Senate in 1871. Cabinet officers’ salaries
had been raised in 1873 from $3,000 to $10,000 and returned in 1874 to
$8.000. Senator Morrill’s nomination was nevertheless confirmed by

i the Senate:

Sl Second, a measure with the same purpose as the bill under consider-
ation today was passed by the Congress in 1909 in order to permit
the nomination of Senator Philander Knox to be Secretary of State.

®)

-
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Senator Xnox had been elected in 1905 for a term expiring on March
3, 1911. In 1907 the compensation of the Secretary of State had been
increased from $3,000 to $12,000. An unofficial opinion of Assistant
Attorney General Russell commenting on the bill which reduced the
compensation of the Secretary of State to $8,000 states that the pur-
pose of the constitutional provision was “to destroy the expectation
a Representative or Senator might have that he would enjoy the newly
created office or newly created emoluments.” 43 Cong. Rec. 2403, Feb-
ruary 15, 1909, After passage of the remedial legislation, Senator Knox
was nominated and confirmed as Secretary of State.

The purpose of the constitutional provision is clearly met if the
salary of an office is lowered after having been raised during the Sena-
tor’s or Representative’s term of office. The Senators and Representa-
tives know that, because of the constitutional provision, they cannot
be appointed to an office with a higher salary than was provided at
the beginning of their current term of office, so the expectation of a
higher salary cannot influence their votes on legislation to raise sala-
ries of Federal officers. - : :

S. 2673 should remove any constitutional question which may be
raised concerning the appointment of Senator Saxbe to be Attorney
General of the United States. I urge its early consideration by this
Committee and prompt enactment by the Senate in order to facilitate
consideration of Senator Saxbe. :

OrricE oF THE ATTORNEY GENERAL,
Vashington. D.C.. November 5, 1973.
PresioenT Pro TEMPORE, '
U.S. Senate, .
Washington, D.C.

DEear Mr. PresENT Pro TE3rPorE : Enclosed for your consideration
and appropriate refercnce is a legislative proposal to provide that
the compensation and other emoluments attached to the Office of At-
torney General are those which were in effect on January 1. 1969.

Article I, Section 6, Clause 2 of the Constitution provides: “No
Senator or Representative shall, during the Time for which he was
elected, be appointed to any civil Office under the Authority of the
United States. which shall have been created. or the Emoluments
whereof shall have been increased during such time; and no Person
holding any Office under the United States, shall be a Member of
either House during his Continuance in Office.”

YWhen Senator William B. Saxbe of Ohio begain his term of serv-
ice in the United States Senate on January 3. 1969, the salary for
the Office of Attorney General was established by P.L. 89-554 (80
Stat. 460, September 6. 1966) at €35.000. On Janunary 15, 1969, the
President transmitted to the Congress pursuant to P.L. 90-206 (81
Stat. 642, December 16, 1967) a recommendation increasing the an-
nual salary for the Office of Attorney General to $60.000.

The accompanying legislation is designed to remove the question
concerning the impact of Article 1. Section 6. Clause 2 on the Presi-
dent’s nomination of Senator William B. Saxbe to be Attorney Gen-
eral of the United States.

SR, 499
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I urge prompt consideration and enactment of this legislation.
The Office of Management and Budget has advised that enactment
of this proposal is in accord with the Program of the President.
Sincerely,
- Roserr H. Boex,
Acting Attorney General.




THE WHITE HOUSE

WASHINGTON

December 18, 1974

To: Bill Timmons

From: Phil Buchen«[.() ﬁ .

Attached is a copy of a memorandum
previously sent to Jack Marsh by
Phil Areeda. By all means, we should -

support the new bill that will repeal
P. L. 93-178.

Atté.chme nts




Dacembar 13, 1974

MEMORANDUM FOR: JACK MARSH
FROM: PHIL AREZDA
SUBJECT: ' SALARY OF ATTORNEY GENERAL

When Saxbe was madas Atiornay General, the Congrass snacted
P, L. 93-173 vedacing the compensation of that pifice in ordaxy
to comply with Axticis I, Section 6 of the Consiitation. That
Saction preciudes the appoinkmant of a Senalor o an oifice whose
salary was increased during the period for which thak Ssmalor
was elected,

Saxbe’s Sematorial term would havs ended this year. And, as you
koow, there will soon be a new Attorney General.

Aceordingly, it is aporovriate to rspeal P. L. 93-178 and to
provide that the Attorney General's compensation should be

the same a3 that of other Cabivet members. A drail bill is
attazhed for thak purpese. FParnaps this is 2 malier on which
Congzaa conid act rostinely and 2xpeditionsly before it adjourns.

Ihave coo!dium this matter with Silberman, Ebner and Walker.
They all agrea. 1 have not consulisd anyone clse. H 2& g ‘
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IN THE SENATE OF THE UNITED STAT

introduced the following bill; which was read twice and referred

to the Committee on

ABILL

Compensation and other emoluments attached to the

10
11
12

13

Office of the Attorney General.

{Insert title of HIll hare)

. Be it enacted by the Senate and House of Represento-

- tives of the United States of America in Congress assembled,

That the first section of the Act entitled "An e e

_Act To insure that the compensation and other

emolumenté atta;hed to the Office of fhe‘Aﬁtérnéj
General are those which were in effect on Janu-

ary 1, 1969" (Public Law 93-178; 8? Stét.\6§?i is‘
repealed effective as of Janwary3 ~, 1975,

and the compensation and other emolumants attached
to the Office of the Attorney General shall, on - -
and after that date, be those that now or héré;‘
after attach to offices and positions at

level I of—the Executive Schedule (5 U.S.C. 5312}.
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November 15, 1975

DICK:

Attached is a copy of the legislation that Griffin gave us
that would be a general statute. I have given it to you
and given it to Lynn in the past but nothing has
happened on it. It strikes me that someone ought to

do something about it.

DR \



Notwithstanding any othex proVision of law, i.f a
. Member of Congress‘resigns to accept appointment to any
*__other civil office dhdé_r the éurhority of the United States, the
cbmpenseiti_on and erﬁoluments available during the r?mainder
of the time for'wh'ich he was elected shall not exceed the level
6f coinpehsation and emoluments which would have been |
~ available for service in suéh' office at the beginning of the time

ww .

for which he was elected,.

. : b il |
(See Article I, Sec. 6, Clause fof the U. S. Constitution. )

'



18§86,c.1
Note 8
8. Civil arrest or process

United States Senator while sarving in
officlal capacity is not exempt from
gervice of civil process in District of Col-
lumbla wunder copstitotional privilege
from “arrest.” YXonz v. Ansell, 1834 89
¥F2a 356, €63 AppDC. €63 Hf ALR.
1468 affirmed 55 S.Ct. 21, 293 U.S. 76, 79
LEd. 208

The privilege given by the last clause
of this section does mot prolect from lia-
bllity for 1libel based on the distribution
by him of coples. of the Congressional
record containing a report of a defcma-
tory speech made on the floor of the
Senate. Jd.

A member of Congress is entitled to
exemption from service of process mpon
him, although it is not accompanied with
the arrest of his person. Miner v. Mark-
ham, C.C.Wis.1588, 28 F. 387.

Defendant, who wilifully failed to obey

subpoena in supplementary proceedings,
though a United States Representative,
was gulity of civil contempt and ke
would be fined $250 and would be sen-
tenced to 30 days ia jail, but he would
be excused from imprisonment 12 he
should appear for examination. James
v. Powell, 1066, 274 N.¥.8.2d 192, 26 A.D.2d
2035, aftirmed 277 N.X.S.24 133, 18 N.Y24
931, 223 N.E.2d 562, motion granted 279
N.Y.8.2a 972 19 N.X24 813, 226 N.E2d

05

Ya view of provision giving to Secztors
and Representatives immunity from ar-
rest, except in certain cases, during =at-
tendance at sessions and in going to and
returning therefrom, member of Con-
gress must respond to civil process ard
js liable for all consequences of disve-
garding clvil process except that he can-
not be subjected to arrest, and conse-
quently there is no immunity from serv-

" ice of subpoena, since & subpoena is not

an *“arrest.” Id.

Immunity under this clauss givicg to
Senators and Representatives immunity
from srrest, except in certain cases, dur-
ing attendance at sesslons and in golag
to and returning therefrom is immunity
from civil arrest, and there is no exemp-
tiom from civll process short of srrest.
Ia.

Congressman’s Immunity from azrest
did not make him immune from service
of summons based on claim that he had

he was elected, be appointed to any civil Office under the Authontr
194 :

CONSTITUTION

diverted certaln payments to bis wife te
hinder, delay and defraod creditors. Peo-
ple on Complaint of James v. Poweli,
3283, 243 N.Y.S2d 555, 40 Misc2d 503.

Immunity of Congressman from arrest
does not render him immvne from sery-
ice of process. Id.

5. Status of Congressman

Count of indictment charging Cefende—
ants with conspiracy to defrand United -
States by having defeadznt Congressman
make speech in Congress was Tvocon-
stitutional as applied to defendant Con-
gressman because of this clause pro-
viding that for sny speech or debate =
in ecither House, Senntors and Repre- .
sentatives shall not be questioned in any
other place, but this clanse Qid not ap- .
ply to defendanis who were not mems- .
bers of Congress. U. 8. v. Johnson, CA, -
B1d.1964, 337 ¥.24 180, affirmed 88 S.CL
749, 383 US. 169, 15 L.Xad2a 681, certlo=-.
mﬂdeﬂﬁ&sm%maﬁv&&&
889, 17 L.XEd.24 77, 117,

Constitutional privilege granted Sena-. |
tors and Representatives from arrest nn- .
der this clause durlng their attendance .-
at session of their respective houses dld
not apply to judgment debtor, 2 Con-..
gressman, agalpst whom creditor sought
order of arrest based on acts committed -
by debtor during perlod when Congress -
was mot in session. James v. Powell, -
1964, 250 N.X. 824 6235, 43 Mise2d 314,

=

This provislom applles to a delegats
from a territory 23 well as 2 membes-
from = state; he is entitled to a seat on -
the flecor of the House as the representa--
tve of the people of the territory, electzc =
with all the powers, righis, spd privi--
leges of a member from a state, excent ™
the power to vote, and with this excep- -
ﬁonhoisamembuotthoﬁomot'
Representatives, and entitled to the zame
constitutional privileges, Doty v. Stzvng. ~,‘
1840, 1 Pinn, (Wis.) 8%,

10. —— Determination o
Judgment creditor of member of Hocso =,
of Representatives could not meintais -
quo warranto proceeding to d»temlnt- y
right or title of member {o ofice merely =3
becauss of her status 23 judgment cred-=7
itor who was unable to obtaln arrest of =4
member because of his congresslonal im«<3
munity. Application of James, DC.R'%\ )
1963, 211 ¥.Supp. 8§38,

>
I/ Section 6, Clause 2. Holding other offices 3‘:
// No Senator or Representative shall, during the Time for which* 5




COMPENSATION, ARREST, ETC. 1 §6,cl. 2

the United States, which shall have been created, or the Emolu-
ments whereof shall have been encreased during such hme. and
no Person holding any Office under the United States, shall ‘be 2
Member of either House during his Continuance in Office.

Notes of

Appointment during tenure 2 ch
Naturo and scope of prohibléloa 1 . >
Reslznation and forfeiturs of office 3 .
service In nrmed forces 4

Library references R
Dfticers &>30.3.
United States ¢=12, 8L
C.J.S. Officers § 23. T
C.J.S. Gnited States §§ 18, 84.

L Nature and scope of prohibitiem

The incompatibility fs mnet limited to
exercislng an office and at the same
time belog a member of either house of
Congress; but it equally extends to the
case of holding—that is, having, keeplng,
possesslag, or retalnlng—an office uader
such clrcumstaoces, Hammond v. Her-
rick, CL & FLELCas. 257-259. g

2. Appolatment durlng tevure

Where a person was elected and quall-
flaed as a Unlted States senator for a
term expiring Ian March, 1883 and In
March, 18S1, he resigned to accept the
position of secrotary to the interlor,
which office he soon thereafter resigned,
after bls second resignatiom the office of
tariff commlssloner was created by Act
of Congress, and the attorney-general
advised that this section of the Constitu-
tlon disqualified him for appointment as
commissioner. Appolntment to Civil Of-
fice, 18582, 17 Op.Atty.Gen. 363,

The nominatlon and counfirmation of a
person who at the time is ineligible, for
the office by force of this clause, cannot
be made the basls of his appolntment to
such office after his ineligibility ceases.
Appolntment to Civil Office, 18383, 17 Op.
Atty.Gen. 522,

A representative in Congress does not
become a member of the House until he
takes the oath of office as such repre-
featative; therefors, he may lawfully
bold any offica from his election until
that time. 1574, 14 Op.Atty.Gen. 408,

One amccepting and holding an office
lacompatible with that of representative
1a Congress 1s ineligible to the latter of-
;;ce. Bowen v. De Large, Smith EllCas,

195

Decisions

8. Resignation and forfolture of office
. 'Where 2 person holding an office in-
compatible with that of senator is elect-
ed to the latter office, his resignation of

.the former before offering to assume the

duties of the latter will remove any ob-
Jection founded on this clause. Stanton

.-¥. Lane, Taft E1.Cas. 205.

Continuing to execute the dutles of an

. office under ths United States after one
“is elected to Congress, but before he
» . takes his seat, iIs not a disqualification;

such office being resigned prior to the
taking of the seat. Earle, CL & HEL
Cas. 314,

.

'If one, after election to Congreds, sc-
cepts a state office, and subsequently re-
glgns the same before his term in Con-
gress is to begln, he will not thereby be
rendered incapable of holding his seat in
Congress, Washbura v, mpley. CL .& H.
ElCas, 679-682 o~

The acceptance by any member of sny

‘office under the United States, after hs

has been elected to aud taken his seat in
Congress, operates as a forfeiture of his
seat, Van Ness, CL & H.El.Cas. 122,

If the office to swhich a person 1is ay-
polnted does not in fact exist, such ap-
polutment will not render him ineligible
to election as senator. Stanton w. Lane,
Taft El.Cas. 205

The formal resignation ot an otﬁca
held by a2 member-elect is nol necessary
it the dutles of it have so far ceased as
to have operated a virtual abolitlon of
the office. Munford, CL & H.ElL.Ceas. 316.

4. Bervice in armed forces

It would be a sound and reasonable
policy for the Executive Department to
refrain from commissioning or otherwise
utilizing the services of Members of Con-
gress in the armed forces, and the Con-
gress by exemptions in the Selectiva
Training and Service Act of 1340, 50 U.
S.C.A App. § 305 [now covered by 50 U.
S.CAApp. § 456], has recognized the
soundness of this noncy 1943, 40 Op.
Atty.Gen. Dec. 23,

Both the Hous mﬂ’nd Senate, exercising
thelr constitutio prerozative, have de-
termined upon ot lons in the past that
service with the armed forces of the

»
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FEva:
Ken asked whethér Mr. Buchen
wants him to draft a bill re the

attached.

Thanks!




November 15, 1975

DICK:

Attached is a copy of the legislation that Griffin gave us
that would be a general statute. I have given it to you
and given it to Lynn in the past but nothing has
happened on it. It strikes me that someone ought to

do something about it.

DR
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Notwithstanding any other provision of law, if a
. Member of Congress.resigns to accept appointment to any
" N othex;lci\iil office uhder the éuthority of the United States, the
éompensétipn and exﬁoluments available during the r?mainder
of the time for'wh'ic‘:h he was elected shall not exceed the level
of coinp_ehsation and emoluments which would have been
~ available for service in such office at th¢ beginning of the time

DT

for. which he was elected.

: : b
(See Article I, Sec. 6, Clause f of the U. S. Constitution. )

v

Y




1§6,cl.1 CONSTITUTION
Note 8

8. Civil arrest or process diverted certaln payments to his wife te
United States Senator while serving in hinder, delay and defraod creditors. Peo-
officlal capacity is not exempt from DPle on Complaint of James v. Powell,
service of civil process in District of Col- 1983, 243 N.X.S.2d 555, 40 MMisc2a 503.
lumbia under constitotional privilege I . ? —
Prom “rvesl® Emmy v, Anwill, 20eh 1 T TOSHY O OMcrokwan feem. arcask
does not render him immune from serve
F24 386, 63 App.D.C. 63, 9t ALR. .. of process. Id.
1466 affirmed 55 S.Ct. 21, 293 U.S. 76, 79 .

L.EQ. 208 9. Status of Congressman

The privilege given by the last clause  Count of indictment charging d&efend- -
of this section does not protect from lia- anty with conspiracy to defraud United -
bility for libel based on the distribution giptes by having defendent Congressman
by him of coples. of the Congressional mare gpeech in Congress was uwncon-
record containing & report of a defema- gijntional ms applied to defendant Cone
tory speech made on the floor of the giagsman because of this clanse pro-
Senate. Id. viding that for any speech or debats "

A member of Congress is entitled to Iin either House, Senators and Repre- .
exemption from service of process upon sentatives shall not be questioned in any |
him, although it is not accompanied with other place, but this clanse did not ap- .
the arrest of his person. Miner v. Mark- Ply to defendants who were not mem-.
ham, C.C.Wis.1888, 28 F. 387. bers of Congress. U, 8. v. Johnson, CA. .

4.1 b ) , affirm L .
Defendant, who willfully failed to obey . T el

7490, 883 U.S. 169, 15 L.Ed.2d 681, certio- ..
subpoena in supplementary proceedings, rarl denled 87 S.Ct. 44, 134, 355 U.S. 86,
though a United States Representative, $30, 17 LEA.2a 77, 117.
was guilty of civil contempt, and he i
would be fined $250 and would be sen-  Constitatlonal privilege granted Sena-..|
tenced to 30 days in jall, but he would tors and Representatives from arrest un- ..
be excused from imprisonment if he der this clauss durlng their attendance ..
should appear for examination. James at session of their respective houses dld .
v. Powell, 1065, 274 N.X.8.2d 192, 26 A.D2d not apply to judgment debtor, 2 Con-...
205, affirmed 277 N.Y.S.2d 133, 18 N.Y.2d gressman, agalnst whom creditor sought
931, 223 N.E.2d 562, motion granted 279 order of arrest based on acts committed
N.X.S2d4 972. 19 N.Y.2d 813, 226 N.E2d by debtor during perlod when Congress -
705, was not in session. James v. Powell,
. A e -
Yo Vi of Besriiion Eivhie 1 Sanitosy T BRIESIIN BN a8,

and Representatives immunity from ar-  This provislon applies to a delegats~!
rest, except in certain cases, during at- from a territory 23 well as a member-
tendance at sessions and in going to and from a state; he is entitled to a seat oa
returning therefrom, member of Con- the floor of the House as the representa-- ;
gress must respond to civil process and tive of the people of the territory, elected - |
is liable for all consequences of disre- with all the powers, rights, and privi- -
giarding civil process except that he can- leges of a member from a state, except
not ba subjected to arrest, and conse- the power to vots, and with this excep- .
quently there 1s no immunity from serv- tion he is a member of the House of '
ice of subpoena, since a subpoena is not Xepresentatives, and entitled to the same -

an “arrest” Id constitutional privileges. Doty v. Strong, 1
1810, 1 Pinn, (Wis.) 8% 242

Immunity under this clause givirg to ¥
Senators and Representatives immunity . =3

from arrest, except in certain cases, dur- M e . 27
0
ing attendance at sesslons and in going Judgment creditor of member of HouuTE
of Representatives could not maintais .-

to and returning therefrom is immunity
from civil arrest, and there is no exemp- 920 warranto proceeding to determine
tion from civll process short of arrest. right or title of member to ofice merely i3
1d because of her status as judgment cred- == E
itor who was unable to obtain arrest of =4
Congressman’s Immunity from arrest member becaunse of his congressional im--3
did not make him immune from service munity. Application of James, D.C.N.X.- 3
of summons based on claim that he had 1963, 211 ¥.Supp. §38. fos

/ Section 6, Clause 2. Holding other offices

194




COMPENSATION, ARREST, ETC. 1 §6,cl. 2

the United States, which shall have been created, or the Emolu-
ments whereof shall have been encreased during such ‘time;r and
no Person holding any Office under the United States, shall be 2
Member of either House during his Continuance in Office.

Notes of Decisions

appolntment during tenure 2 ’
~ataro and scope of prohiblition 1 -
Resiznntion and forfeiturs of office 3
Service in armed forces 4

Library references
Officers €30.3.
United States €12, 6L
C.1.S. Officers § 23.
C.J.S. United States §§ 18, 84.

8. Resignation and forfolture of office
_ Where 2 person holding an office in-
compatible with that of semator is elect-
ed to the latter office, his resignation of

.the former before offering to assume the

duties of the latter will remove any ob-
jection founded on this clause. Stanton

.- ¥. Lane, Taft El.Cas. 203,

Continuing to execute the duties of am

. office uunder the United States after one
-1s elected to Congress, but before he

. takes his seat, iIs not a disqualification;

1. Nature and scope of prohibition

The incompatibility is mot limited to
exercising an office and at the same
time belog a member of either house of
Congress; but it equally extends to the
case of holding—that is, haviog, keeplng,
possessing, or retalning—an offtice under
such clrcumstances, Hammond v. Her-
rick, ClL. & FL.ELCas. 287-289.

S Appointment daring tenure

Where a person was elected and quall-
fiel as a Unlted States senator for a
term expliring in March, 1883 and Im
March, 18S1, he resigned to accept the
position of secrctary to the :Interlor,
which office he soon therenfter resigned,
after his second resignation the office of
tariff commissioner was created by Act
of Congress, and the attorney-general
advised that this section of the Constitu-
Uon disqualified him for appointment as
commissioner. Appolntment to Civil Of-
fice, 1882, 17 Op.Atty.Gen. 365

The nominatlon and confirmation of a
person who at the time is ineligible, for
the office by force of this clause, cannot
Le made the basis of his appointment to
such office after his ineligibility ceases.
Appointment to Civil Office, 1883, 17 Op.
Atty.Gen. 522

A representative in Congress does not
become a member of the House until he
takes the oath of office as such repre-
seatative; therefore, he may lawfully
hold any office from hls election until
that time. 1874, 14 Op.Atty.Gen. 408

One accepting and holding an office
lacompatible with that of representative
!a Congress 1is ineligible to the latter of-
;‘;e- Bowen v. De Large, Smith EILCas.

such office being resigoed prior to the
taking of the seat. Earle, CL. & H.EL
Cas, 314,

A

‘If one, after election to Congreds, ac-
cepts a state office, and subsequently re-
gigns the same before his term in Con-
gress 1s to begin, he will not thereby be
rendered Incapable of holding his seat in
Congress, Washbura v. Ripley, Cl. & H.
ElLCas. 679-682 o

The acceptance by any member of any
oftice under the United States, after he
has been elected to and taken his seat in
Congress, operates as a forfeiture of his
seat. Van Ness, Cl. & H.ELCas. 122

If the office to which a person is ap-
pointed does mot in fact exist, such ap-
pointment will not render him ineligible
to election as senator. Stacton v. Lane,
Taft El.Cas, 205,

The formal resignation of an office

‘held by a2 member-elect is not necessary

it the dutles of it have so far ceased as
to have operated a virtual abolition of
the office, Munford, Cl. & H.ElL.Cas. 3i86.

4. BService in armed forces

It would be a sound and reasonable
policy for the Executive Department to
refrain from commissioning or otherwise
utilizing the services of Members of Con-
gress In the armed forces, and the Con-
gress by exemptions in the Selective
Training and Service Act of 1940, 50 TU.
S.C.A.App. § 305 [now covered by 50 U.
S.C.AApp. § 4561, haks recognized the
soundness of this policy. 1943, 40 Op.
Atty.Gen. Dec. 23

Both the House and Senate, exercising
thelr constitutional prerogative, have de-
termined upon lons In the past that
service with ¢ _\'o armed forces of the
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