
The original documents are located in Box 37, folder “Personnel - Appointment of 
Congressmen to Another Office” of the Philip Buchen Files at the Gerald R. Ford 

Presidential Library. 
 

Copyright Notice 
The copyright law of the United States (Title 17, United States Code) governs the making of 
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United 
States of America his copyrights in all of his unpublished writings in National Archives collections.  
Works prepared by U.S. Government employees as part of their official duties are in the public 
domain.  The copyrights to materials written by other individuals or organizations are presumed to 
remain with them.   If you think any of the information displayed in the PDF is subject to a valid 
copyright claim, please contact the Gerald R. Ford Presidential Library.  



,• 

Notwithstanding any ot."'ler provision of law, if a 

. Member of Congress resigns to accept appointment to any 

",, other. civil office under the authority of the United States.. the 

compensation and emoluments available during the remainder 
. . . . : 

of the time for which he was elected shall not exceed the level 
~ 

of compensation and emoluments which would have been 

available for service i~ such o~ce at the beginning of th_e ~ime · 

for. which he wa$ elected. -~ 

.. 
~ 

~-- . 
(See Article- I, Sec. 6, Qlause 1 of th~ U. S. Constitution.) 
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1 § 6, cl. 1 CONSTITUTION 
Note 8 
8. Chilarrcst or process 

United States Se.aator while ll"..rving 1n 
oftlclal eapaclt7 1s not exempt from 
aervtce of civil prGCeSs 1n District of Col­
lumbb. under constitutional prlvfiege 
from "arrest.,. Long T. Ansell, 1934, II:) 

l!' .2d 3S6, G3 App.D.C. e8, ~ .A..L.R.. 
1466 atfirmed ~ S.Ct. 21. 293 U.S. 76, 79 
L.Ed. 208. 

The :prlrtlcge given b7 the last dause 
of th1s section d~ not protect from lia­
bllit:r for Jibe\ based on the dlstrlbutlon 
b7 him or copies - of the Congres&lonal 
record eontalnlng a report of a de!ama­
tor:r apeech made on the floor of the 
Senate. Id.. 

A member of Congress 1s e.atl.tled to 
exemption from 11e.niee of process upon 
him, although it is not aeeompii.D.led with 
the arr(!llt ot his person. Miner v. Mark­
ham, C.C.Wts.l886, 2S F. 387. 

Defendant, who ~Ufull:r f&l.led to obe:r 
subpoena ln supplemeatsr:r proeeedlug's, 
though a United Ststes Representativ&. 
was guUt:r or c:lvll contempt, end he 
would be tlned $250 and would be sen­
tenced to 30 days tn j&l.l, but he would 
be excused from imprisonment 1! he 
should appear ,for examination. .Temes 
'Y. Powell, 1.066, 274. N.Y.S.2d :11>2, .26 .A..D.2d 
295, atttrmed 2'17 N.Y.S.2d 133, 18 N.Y.2d 
931. 2.23 N.E.2d G62, motion granted 219 
N.Y.S.2d 072. 19 N.Y.2d 813, 226 N.E.2d 
700.. 

In Tlev of provision glTlng to Senaton 
and Jtepresentatins lmmunlt:r from ar­
rest, except 1n eerta1n eases. dnrtng at­
tendance at sessions and 1n golng to and 
:returning therefrom, member of Con­
gress must respond- to civil proces:~ and 
1s 114ble for all consequences or disre­
garding c:lvil proeeee except that he ean­
not be enbjected to arrest, and eons--. 
quent17 there Ia no tmmnnit7 from terT· 
lee of BUbpoena. siD.ce a aubpoena is not 
an "arrest." I d.. 

Jmmunlt7 under th1s clause g1T1ng to 
Senatora and ltepreaentatlves tmmunlt:r 
from arrest, except 1n certaln c:ases, dur­
ing atte.adance at sessions and 1n going 
to and return1ng therefrom is 1mmunlt:r 
from civil arrest, and there is no exemp­
tion from clvU process short of arrest. 
ld.. 

diverted eertatu payments to his wl!e t. 
hluder, dela;r and defraud creditors. Peo­
ple on Complaint of James -r. Powell. 
1903, 243 N.Y.S.2d 555, tO l.Dse.2d 593. 

Immuuit7 o:t Congre.ssmall from arrest 
does not render h1m Immune from serv­
Ice ot process. Jd. 

9. Statu• of Con...-ea•-
·. 

Count of Indictment eharglnll:' dete»d- -
ants with consplrae:r to defraud United. . 
States b:r having defend=t Congressman · 
make epeech In Congress was llllCOn­
etltutional as api)1ied to defendant Con­
gressman because of this dause pro­
Tiding that for an:r apeec:h or debate ··· 
1n elther Hous&. Senators and ltepre. 
sentaUres ahaU not. be questioned 1n an:r , 
other place, but this danae did not &P- ~ 
pl:r to defendants who. were not mem- • 
bers of Congress. U. S. T. ;Johnson. C..A. • 
l!d.lllM, 837 F .2d tro, afflrmed 86 S.Ct. 
74!), 383 U.S. 169, 15 L.Ed.2d 681. eertlo- •. 
rarl dented 81 S.Ct. 44. 1M. 3SS U.S. 81&. : 
889, 17 L.Ed.2~ 77, 117. 

Constitutional prlvlle.:e granted Sen&• ... 
tors and ltepre.se.atativee from arrest nn- , -
der this clause during thelr atteudanc:. . 
at session of their respecUTe houses did.~ 
not apply to ;Judgment debtor, a Con-.:. 
gressman, agalnst whom eredltor eought • 
order of arrest based ou acta committed 
b7 debtor durlng period when Concrua 
was not 1n aesslou. .Tames T. Powell, 
19M, 2M N.Y.S.2d 63$, '3 l!lse.2d 31i. ·.>. 

-~ 
Th1s prorislou applles to a delegat&~ 

from a terrltor:r as wen • aa a mem~-~ 
from a state; he Ja entitled to a seat ou -
the floor of the House aa the represeuta-· 
tlve of the people of the tenitor'J', elected -.:. 
with all the. powers, rtchte. aud prtvl• ~ 
l~es of a member from a state. ex~t '· 
the power to vote, and with thla excep- ~­
tlou. he is a member or the House ot · 
ltepresentatlvee, and entitled to the ~ ·· 
eonstitutlonal privileges. Dot:r v. Sb:oug. · 
l.SlO, 1 Plnll. (Wis.) &I. .....>_-

·:". 

10. -- DotermtnaUon -~· 

.Tudgment eredl.tor of member of Hous. ~' 
of ltepresentatlTee could not mdnt&ta ' : 
quo warranto proeeedl.ug to detenain • 
right or title of member to o.ftlce merel:r<, 
because of her atatus as Ju-dgme.at cred• .J-
1tor who was unable to obtalD arrest or.:; 

Coueressman•a 1mmunlt7 from arrest member because of hls ·eongressloual 1m-.:. 
did not make hlm Immune from servtee muniQ'. Appllc:atlon ot .Tame.s. D.c.N.Y. · ~ 
of summons based on dalm that he bd 1965, ID F .Supp. 858. 

/ section 6, Clause 2. Holding other officea .J:: 
V ~'No Senator or Representative shall, during the Time for which \_ 

he was elected, be appointed to any civil Office under the Authorit)' ;~ 
194 ;~-

-. •I 

~' 
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COMPENSATION, ARREST, ETC. 1 § 6, cl. 2 
the United States, which shall have been created, or the Emolu­

nto?nts whereof shall have been en creased during such time; · and 
no Person holding any Office under the United States, shali'be a 
)!C'mbcr of either House during his Continuance in Office. 

Notes of Declsi.o:JU 

·' ppolntment during tenure :1 
Satura nnd ecope of prohibltloa 1 
r.~I;:JU>tion and forfeiture of oUlee S 
Str,·l~ In armod forcea & 

Ll!tr:>l')' reforeneee 

OCC!cers ~.3. 
t:nltcd States ~:12, 81. 
(' . .J.S. omcers 1 23. 
C . .J.S. United States II 18, 114. 

S. ltesl:nalloJl a.nd forfeiture of oUlce 
Where a person holding an o!tl.ce 1n-· 

eompatible with that of senator is elect~ 
ed to the latter oftke, his resignation or 

. the former before of!erlng to assume the 
duties of the latter wUI remove an:r ob· 
:Jeetion founded on this clause. Stanton 
Y. Lan~.Tatt ELCas. 205. 

Contlnulng to execute the duUes ot an 
office under the United States lifter one 

· Js elected to Congress, but betore he 
. takes hls seat. 1s not a disqnall!leation; 

L :...ture :uod scope of prohlbltlo• auch of!ice being resigned prior to the 
tnldng of the seat. Earle, CL lc R.EI. 

The Jncompatlblllty 1s not llmlted to Cas. 3M. 
ncrclslog an ottlce and at the same ' 
time beiog a member of either bouse of 'It" one, after election to Con~a, ac­
Cons-reSll; but it equall:r extends to the c:epts a state of!lce, and subsequenti:r re­
case of holding-that Js, hay.l.og, keeping. algoa the same before ~Js term 1n Con· 
p~ssesstng, or retaining-an office under gresa 1s to beglll, be wlll not thereby be 
such clrcumstancea. Hammond Y. Her- rendered Incapable of holding his seat 1n 
rlct, Ct. & It.El.Cas. 287-289. Congress. Washburn T. ltlpley, Cl • ..& H. 

:. Appointment dorln~ tenure 
Where a person wna elected ~rid quail­

ned as a United Stntcs eenator for a 
t~rm explrlng 1n Mnrcb, 1883 and In 
)l~rch, lSSl, hu resigned to accept tbe 
po~lUon of aecrctar7 to the Interior, 
wllkh offico be eoon thereafter resigned, 
3Cter hl:t second l'e:.lgnatlon the ornce of 
tsri!f commissioner was created b;r Act 
of Congress, and the attoroe:r-genernl 
3•lvlsed that thls section of the Constltu­
ll<ID dlsqualilled him :for appolntment as 
Mmmlssloner.. Appointment to ClvU or­
nee, 18S2, 17 Op.Att;r.Gen. 36:1.. 

The nomination and conflrlll!ltlon of a 
person who at the time 1s Jnellgl.ble, for 
the office b:r ·rorce or tblll clause, cannot 
h made the hula of hls appolntment to 
•ncb oCflce after his lnellglblllt:r ceases. 
Appointment to Clvll Otflce, 1883. 17 Op. 
Attr.Ceu. 1122. 

A representative ln Congress does not 
become a member of the .House unW he 
takes the oath of oUlce as such repre­
oentaUve; therefore, he ma:r lawfull:r 
bold an,. office from his election unW 
thllt time. 1814, 14 Op.Att;r.Geu. ~ 

One acceptlng and holding an of!lce 
Incompatible with that of repreaentatiYe 
In Congress 1s lnellgl.ble to the latter or­
nee, Boweu Y. De Large, Smith EII.Caa. 
~. 

Et.Cas. ~ .---

The acceptance b:r an:r niember of au:r 
nttlce under the United States, after he 
has been elected to and taken hls seat 1n· 
Congress, operates as a forfeiture of hls 
eeat. Van Ness, Cl. & H.ELCas. 122.. • 

I:f the office to which a person Is ap· 
polnted does not Jn fact exist, such ap­
pointment wlll not rend~r hlm Ineligible 
to election as senl\tor. Stanton v. Lane, 
Taft El.Cas. 205. 

The formnl resignation of au office 
held b;r a member-elect 1s not neceasar:r 
1f the duties of it hnve so far ceased as 
to han operated a 'f'irtual abolition or 
the otfice. Munford, CL &: H.EI.Cas. 316. 

L Servlce 1n an:ued. foYees 
It would be a aound and re:\Sonable 

pollc:r for the Executive Department to 
refra.l.o from commlssloulng or otherwise 
utlllz1ng the aervlces of Members of Con­
gress 1n the armed forces, and the Con­
gress b;y exemptions 1n the Selective 
T.ralnlng and Senlce Act or 19ro, ro U. 
S.C..A.App. I 300 [now COYered b;r ro u. 
S.C.A.App. I 456], has recognized the 
a0110dness ot this ponc;y. 1M3, 40 Op. 
Att:r.Gen. Dec. 23. 

Both the Honse p.nd Senate, exercising 
their constltutlonar prerogatJye, hnve de­
termined upon ~_ons 1n the past that 
aerv1ce wlth th~ armed forces of the 

l95 
\ 
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THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

MEMORANDUM FOR: PHILIP BUCHEN 

FROM: 

SUBJECT: 

WILLIAM E. TIMMONS~ 
Attorney General's Compensation 

' 
As you may know the Congress had to enact a special law 
at the time of Bill Saxbe' s confirmation to satisfy the 
Constitutional requirements of a Member of Congress 
taking a federal post after raising the salary of that 
position. · 

There is some uncertainty about the Attorney General's 
emoluments in the future. One school of thought says it 
automatically is raised to $60,000 on January 2, 1975. 
Another has the provision applying only to a former 
·Member. Still a third school argues that a new law must 
be enacted to raise the salary. 

At any rate, it's your problem now. Attached is copy o{ 
Act and the committee report. 
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Public Law 93-178 
93rd Congress , H. R. 11710 

December 10, 1973 

Sn S!ct 
To insure that the comJ:ensation and other emoluments attached to the Omce of 

.Attorney General are thiDJe which were in effect on January 1, 1969. 

87 STAT, fiJ1 

Be it enacted by the Se11ate and HoWJe of Repreaentativea of the 
United States of America in Oongreaa aaaem:bled, That the compensa.- Office of 
tion and other emoluments attn.ched to the Office of Attorney General the Attorney 
shall be those whi('..h were in effect on January 1, 1969, notwithstanding General. 
the provisions of the salary recommendations for 1969 increases trans- C~p~'tion. 
mitted to t"/J~ Congress on Jann!li:Jr 15, 1?69 and notwithstanding any :o~e~s.­
other provlS~on of law, or-proVIsion which has the force _and effec~ ~Laa.:stat. 8 63,; 
law, which 1s_ enacted or becomes effective during·l:Ire pe~od from 5 t.i"SC 5312 a."ld 
noon, January 3, 1969; through noon, January 2, 1915. /' _ no.te. 

S:Ec. 2. (a) Any person aggrieved by an action of the Attorney 
General may bring a civil action in the appropriate district court to 
contest the constitutionality of the appl)intment and continuance in 
office of the Attorney General on the ground that such appointment 
and continuance in office is in violation of article I, section 6, clause 2, 
of the Constitution. The United States district courts shall have usc preo. title 
exclusive jurisdiction, without regard to the sum or value of the matter 1. 
in controversy, to determine the validity-of such appointment and 
continuance in office. 

(b) Any action brought under this section shall be heard and 
determined by a panel of three judges in accordance with the pro-
visions of section 2284 of title 28, United States Code. Any appeal 62 Stat. 968; 
from the action of a court convened pursuant to such section shall lie 74 Stat. 201. 
to the Supreme Court. . 

(c) Any judge designated h> hear any action: brought under this 
section shall cause such action to be in every way expedited. 

Approved December 10, 1973. 

-.:- -- 1-

LEGISLATIVE H15TORY: 

CONGRESSIONlL RECORD, Vol. 119 (1973): 
Deo. 3~ considered and passed Hause. 
Deo. 6, oonsidered and passed SerAte, er.ended. 
Dec. 1, House concurred in Sene.te Al!!end:nent • 
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93o Co~Gm:ss 
1stSusitm } SENATE 

Calendar No. 4 7 4 
{ REPORT 

No. 93-499 

COliPENSA.TION OF THE OFFICE OF ATTOR~TEY 
GENERAL OF THE lJ"'"NITED STATES 

Non:uBE.R 13, 1913.-0r<lered to be printed 

Mr. McGEE, from the Conunittee on Post Office and Chi! Service; 
submitted the follomrig . 

REPORT 
[To ac-<·9tUJiflll~· S. 2613) 

The Committee on Post Office and Cinl Sen·ice. to which was 
referred the bill (S. 2673) to insure that the compenSation and other 
emoluments attached to the office of .Attorney Gen~ral are those which 
we1·e in effect ou January 1, 1969, hadng considered the same, reports 
favorably thereon without amendment and recommends that the bill 
do pass. 

P"C"RPOSE 

·· The purpose of S. 2613 is to reduce the salary of the Office of At­
torney General to its pre-January 15, 1969level of $.~5,000 _per am~un~.. 
The .legisl::ttion was introduced at the request of the Atlmnii.strntion. 
It is tlie jud(Yment of the Attorney General that S. 2673 must become 
law before the nomination of Senator Saxbe can be submitted to the 
:Senate. 
, On January 3, 1969, when Senator Sax be began his term of o!fice, the 
salary of the Office of Attorney General ·was $35,000. Ln.ter m 198t>, 
tmder PL 92-206, the salary of the Office of Attorney General was in­
creased to $60,000. 

Article I, Section 61 Clause 2 of the Constitution prmides that: 
No Senator or RepresentatiV"e shall, during the Time for 

which he was elected, be appointed to any chil Office under 
the Authority of the l "Tnited States, which shall lun-e beet\ 

· created, or the Emolwnents whereo"£ shall haYe been increaset:l 
durinO' such time: and no Person ' holclin~ an\" Office under 
the tfnited States; shall be a ){ember of erther.Honse during 
his Contimtrince in Office. 

This measure achieves its purpose by. redttcfng the Attorn~y Gen­
eral's· salary to thnt amount authorized by law on January 3: 19GD, 

99-010 
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when he took office. The Committee has no desire or intention to resolve 
any constitutional issue reg,uding Senator ~axbe's appoih~m~nt as 
·Attorn~y Geheral of the Umtcd States. Such 1ssues frre not w1tlnn the 
jurisdiction of the Senate Committee on Post Office and Civil Sen-ice. 

STATEMENT 

The Actin<Y Attorney General ofthe United States, Robert H. Bork, 
stated in liis

0

testimony before the Committee on November 13, 1973, 
that his initial new of the Constitutional injtmction cited above was 
that it would not be unconstitutional for nomination and Senate con· 
sicleration to move forward in the absence of the remedy provided by 
this bill. The Constitution, he pointed out, speaks of a Senator or Rep· 
resentative being appO'inted,· and nomination and consideration in the 
Senate would, on the face ot it, appear to be steps 'vhich precede actual 
appointment. The Acting Attorney General stated, however, that legal 
research conducted by li1s office shows that history does not bear out 
his initial view; and that should Senator Su:xbe be appointed and 
should J udicinrv Committee consideration proCeed prior to the elim­
ination of the Constitutional impediment with reg~rd to salary, the 
legality of his appointment could later be challenged in the courts. 

Accordinglv, upon the advice o-f the Acting Attorney Genernl and 
11~pon the basis of . a specific written request of the President of the 
United States, the Chnilman of the Committee and t}:le rnnking Re­
publican l\:Iember agreed to hold a hearing and _ to consider the bill. 
Having heard the testimony ·of the Acting Attomey General as to the 
necessity for ~his Committee's biking initial action, and having con· 
siderecl the measure, the :Members of the Committee unanimously 
agreecl to the bill reducing the salary of the Attorney General. 

BACKGROUND 

The Committee was initiall:y reluctant to invo1Ye itself in Senate · 
procedures im·ohing the appomtment of" an Attorney General of the 
United States, because, very clearly, recommendations to the Senate 
with regard to its advice and consent on this appointment fall within 
the purview o:f the Senate Judiciary Committee and no other. 

'fne Committee's action is based upon the Acting AttorneyGen­
eral's testimony and the statement of the President of the United 
States contained in his letter of November 8, 19'13, to the Chairman: 
"Constitutional precedents beginning with President Washington in­
dicate that the nomination of nn individual not then eligible may be 
improper and that any subsequent appointment based on such nomina­
tion might be null nnd void." 

ADDmOXA.L VIEWS 

Following are additional \iews of Senator Quentin N. Burdick: 
In joining with the Committee in approvino- this le!rislntion to !'e­

duce the salary of the proposed nominee for Attorney (jenernl, I want 
to indicate that I reserve my right to make a further jud!llllent on the 
constitutionality of this legislation. e. 

QUENTIN N. BURDICK. 

S.R. 499 

-
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THE PRESID.ENT'S RECO:lDCEXDATION 

Following is a letter from the President of the United States to 
the Chairman of the Committee specifically requesting that S. 26'13 
be acted upon fM·orably prior to his nomination of Senator Saxbe to 
be Attorney Geneml. 

THE \VmTE Hot:sE, 
_ TV ashington, N o-~·ember 8, 1973. 

Hon. G.iLE \V. :McGEE, _ 
Ohahman, Oommittee on Post Office and Oivil Service, U.S. Senate, 

lVashington, D.O. 
DK<\.R MR. CHUR:\rAN: I wish to inform you of my intention to 

nominate Senator 'Villiam B. Saxbe of Ohio to be Attornev General 
of the Unite·d States, inlinediately upon enactment of remedial legis­
lation that would eliminate a Constitutional impediment to Senn.tor 
Sa-xbe's appointment. . 

Without this legislation, doubt would exist -concerning Senntor 
Suxbe's eligibility because Article I, section 6, clause 2 of the Constitu­
tion provides: · 

"No Senator or Representative shall, during the time for which he 
was elected, be appointed to any civil Office under the Authority of 
the United States, which shall have been created, or the Emoluments 
whereof shall hn.ve been increased during Sllch time; * * ~.'~ 

During Senator Saxbe's term of service in the United States Senate 
the annual salary of the Office of Attorney General was increased.:Q:-om 
$35,000 to $60,000. 

On November 5, 1973, Acting Attorney General Robert H. Bork sub-· 
mitted legislation which would remove the Constitutional impediment 
to Senator Sa.xbe's appointment by reducing the compensation and 
other emoluments attached to the Office of Attorney General to those 
in effect before Senator Saxbe began his Senate term. 

This solution has historical support. In Hl09, similn.r legislation was 
enacted at the request of President Taft to reduce the salary of the 
Office of the Secretary of State so that Senator Philander· C. Knox· 
would be eligible for appointment: the compensation and other emolu­
ments of that Office ha:ring- been increased during the Senate term 
which Knox was then st>rving. After enactment of remedial legisla­
tion, Senator Knox was nominated. and confirmed by the Senate. 

Constitutional precedents beginning with President 'Ynshin:rton in­
dicate that the nominntion of an individual not then eligihle mnv be 
impropE.'r and thnt nny subsequent appointment based on such nomiim­
tion might be null and void. · 

On Fehrnn:rv 28, 1'7!)3, Presi.d£>nt Wnshington wit-hdrew the nomina­
tion of William Patterson of New .Jersev· to be Associate Justice of 
the Supreme Court on the ~round that l\fr. Patterson "\\as n mE'm­
ber of the Senate whPn the law creating- that Office wns passed. ancl 
that the time for whid1 he wns elected is not yet expired. I think it my 
duty therefore. to- deC'ree thnt I deem the nominntion to have beE.'n 
null eel by the Constitution." 
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This position has been consistently followed by the Attorney Gen­
eral of the United States in opinions in 1883 by Attorney General 
Brewster and in 1895 by Acting Attorney General Conrad. 
' I strongly urge that corrective legislation be enacted as soon as 

possible. I will submit the nomination of Senator Saxbe immediately 
upon passage of such legislation so. that the Senate may proceed "\\ith 
the confirmation process. 

Sincerely, 
RicHARD Nu::oY. 

S.R. 49~ 
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AGENCY VIEWS 

Following is a letter from the Acting Attorney General of the 
United States, requesting that S. 2673 be introduced, and acted upon 
affirmatively; and the statement of the Acting .Attorney General nt the 
Committee hea1ing November 13, 1973, prm·'iding the results of the 
research conducted by the Attorney General's office into the historical 
precedents for this measure. 

DEPAR".OIE:XT OF JUSTICE. 

8TATE")£ENT oF RoBERT H. BoRK~ .Acrnro .A.·t'TOR:s"EY GENERAL, BEFORE 
THE co~nnTTEE ON PosT 0FF£CE AXD CIVIL SERVICE, u.s. SEXATE, 
CoNCER).-u<G S. 2673, RELATIXG TO THE SALARY OF THE ATTOR...,.EY 

GENERAL, N"OVE)IBER 13, 1973 

~Ir. Chnirman and l\Iembers of the Committee: . 
Thimk you for this opportunity to appear to gh-e tl1e Department 

of Justice Yiews on S. 2673, relating to the salary of the Attorney 
General. 

Article I, Section 6, Clause 2 of the Constitution provides that: 
"No Senator or Representative shall, durin~ the Time for 't"hiC'h he 

"~a~ elected, be app?inted to any civil Office under the Authority of the 
Umted States, wh1ch shaH have been created, or the Emoluments 
whereof shall have been increased dming such time; and no Person 
l1olding any Office under the l 1nited States. shu.ll he a ~fember of either 
House during his Continuance in Office." 

As you know, the President has announced his intention to nominate 
Senator 'Yilliam B. Saxbe to be . .-\ttomey Geilernl of the United Stutes. 
The salary npplicab)e to the office o£ A.ttomey General under existing 
law is $60~000 because of a recommendation for salary increases sub-. 
mittecl to the Congress pursuant to Public I..n'' D0-20G on January 15, 
196!>. The snlar;y for the office of .. Attomey General at the time Seuato1· 
Saxbe began Ins term of office on . • January 3, 196!), was $-35,000.J_sct nt 
thnt figure by Public Law 80-55-!, passed on September 6,1966. ::;. ~fij;J 
is designed to remove the question of the impact of the quoted constitu­
tional proyision on the nomination of Senator Saxbe to be .\ttorney 
General of the United States. 

There are two precedents for the proposed action. First, Lot ~I. 
:Morrill was appointed to sen·e as Secretary of the Treasury in 1876 
after having been elected to the Senate "in 18'11. Cabinet officers' sahu-ies 
had been raised in 1S73 from SS,OOO to $10,000 and returned in 1814, to 
$8,000. Senator :Morrill's nomination was nc>ertheless couftrmecl by 
the Senate; 

Second; a measul"e with the same purpose as the bill under consider­
ation today was passed by the Congress in 1909 in order to permit 
the nomination of Senator Philander Knox to be_ Secretary of State. 

(5) 
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Senator Knox had been elected in 1005 for a t('rm expiring on March 
3, 1911. In 1907 the compensation of the Secretary of State had been 
increased from !j'S,OOO to $1~,000. An unofficial opinion of Assistant 
Attornev General Russell commenting on the bill which redu~cd the 
compensation of the Secretary of State to $8,000 states that the pur­
pose o£ the constitutional provision was '~to destroy the expectation 
a Repres~>ntative or Senator might have that he would enjoy the newly 
created office or newly creat~d emoluments." 43 Cong. Rec. 24:03, Feb­
ruary 15, 1909. After passage of the remediallegisl:l.tion, Senator Knox 
was nominated and confirmed as Secretary of State. 

The purpose of the constitutional provision is clearly met- if the 
salary of an office is lowered after having been ro.ised during the Sena­
tor's or Representative's term of office. The Senators and Representa­
tives know that, because of the constitutional provision, they cannot 
be appointed to an office with a higher salary than was provided at 
the beginning of their current term of office, so the expectation of a 
higher salary cannot influence their votes on legislation to raise sala­
ries of Federal officers. 

S. 2oi3 should remove any constitutional question which may be 
raised concernin~ the appointment of Senator Saxbe to be Attorney 
General of the United States. I urge its early consideration by this 
Committee and prompt enactment by the Senate in order to facilitate 
consideration of Senator Saxbe. \ 

PRESmE~"""T PRo TEMPORE, 
U.S. Senate, . 
W l1shinf!ton, D .. O. 

OFFICE OF THE .\:i'TORXEY GE::-."-F.RAL. 
Washington, D.O., N 011ember 5~ i!J73. 

DEAR l\In. PRESIDE~-r PRo TE:liPORE: Enclosed for-your consideration 
and appropriate reference is a le,!!'islntive proposal to pro·dde that 
the compensation and otlu~r emoluments attached to the OfficP. of At­
torney General nre those which ''ere in effect on January 1. 196!>. 

Article I, Section 6, Clause 2 of the Constitution providPs: "No 
Semi tor or Repre5entntive shn 11, during the Time for which he was 
elected, be appointed to any civil Office under the Authority of the 
tTnitNl States. which shall have hePn crt'atcd. or the Emoluments 
whereof shall have been increased during such time; and no Person 
·holcling any Office under the United States. shall be a Member of 
eithP.r Honse durin!! his Continuance in Office." 

m1en Senator 1Yil1iam B. Saxbe of Ohio be!rain his tPrm of serv­
ice in the United States Senate on .Jannar.v 3. 1069, the salary for 
tlu" Office of Attorney GPneral was Pstabiishecl by P.L. 89-554 (80 
Rtat. 460, Sept('ml>er 6. 19f\6) nt 835.000. On .January 15. 1~69, the 
President trnnsmitted to th~ Congress pursmmt to P.L. 90-206 (81 
Stat. 642, December Hi, 1 06'i) n recomn11>ndntion increasing the nn­
nual salary for the Offir.e of Attorney GenPrnl to $60,000. 

The accompanying legislation is desi!rned to remove the question 
concE-rning- the impact of .Article I. SPction 6. Clause 2 on the Presi­
denfs nomination of Senator William B. Saxbe to be Attorney Gen­
eral of the United States. 

S.R. -!!)9 

·. 

·-~ 
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I urge prompt consideration and enactment of this legislntion. 
The Office of :Management and Budget has ud>ised that enactment 

of this proposal is in accord with the 'Program of the P1·csidc:ut. 
Sincerely, 

RoBERT H. BoRK, 

0 
Acting Atto1"MY General. 



THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

To: Bill Timmons 

From: Phil Bucherif?'Lu~. 

Attached is a copy of a memorandum 
previously sent to Jack Marsh by 
Phil Areeda. By all means, we should 
support the new bill that will repeal 
P.L. 93-178. \ 

Attachments 



.. 
De~emO.W 13. 1974 

Fa. OM: PHIL A:R RED.A 

SUB.Jl:CT: 

\Vh .. Sax'M waa mad• ..A.Uonaey Gen•~al. th4t Collg%ea• eJaet.e<i 
P. L. 93-173 :ndaciDs t.M eompeuatioa of t3la1- office m o~d.u­
to comply wit& A2tict. I. Sectioa 6 of the Coe.aiitatioD... That 
See~ ~eel~ &. appoi..a:m.-t of a Se.alo:l" to aa oliice whoaM 
Aluy .._.. ~ cbaisls U.. P')rioi. for wbieh tat S.D&to~ 
~eMct.cl. 

Sal&M's s...torial t.na .,.,.w laava ~ tlds y•ar. Anclp a. ~ 
lmow~ ta.n 'Will aooa be a ~ Atio~ G~.al.. 

A~y. it itt ap~~ to :r.eJ*&l-P. L. 93-178 aDd to 
p%'C"Die tau tM Atto1"12ey c::ieaa-al111 compea•ati.cm alao.ld be 
tlM ..,...._. a.a &at o.i ~r Ca'bi~ :memban. A dralt bill ia 
attada•'il few that~- Perha~ tbia is a matt.~ :o:a "which 
~· c:oaW aet ~yawl espMWo..ly before it a.djCMU2•• 

f..:, 
I 'baYe f:OOribaiM tld• matter with S~. ~- a.cl WaU:e:r. 
'l'bey all as~ 1 have 1»Dl COAaallM anyoee elae.. f .u fl..-L ~ 

~~' 

PA/ec 

PA Chl."on. 
Levi File 
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t~·~"'-'1 !-,.,,,:.~ .. ·~ !:,: ~~:~ u:.s a.!l.-! 
r.·J..:;~.--r o~ :...-~a.j 

IN THE SENATE .OF THE UNITED STATES 

------------------~----·---- ------- ........ .;. _____ ., _______ ·- ---

'1:r-;:. ---------------------------------------~ ------------ ---------- --------------------------- ---------- --"·----------------

introduced the iollowi'ng bill; wf...ich W2..3 read twice and referred to the Co.:nmittee on 

---------------------------------------------- . -------------------------------------~-·---------- ...... ------------

A. BiLL 
Compensation and other emoluments a-ttached to the 

Offi~e of the Attorney General. 

(lzsert tit:e of bill here) 

1 
\ 

Be it enacted by the Senate and House of Represento~ 

2 tives of the United States of An?.eric.a in Congress assembled, 

3 That the first section of the Act emti tled "An 

4 Act To insure that the compensation and other 

5 emolumen-ts attached to the Office of the Attorney 

6 General are those which were in effect on Janu-

7 ary 1, 1969" (Public Law 93-178; 87 s·tat. 697), is 

8 repealed effective as of January 3 , 1975, 

,? 

9 and the compensation and other emoluments attacheq .. · · -·:.:.. 
( .. 

to the Office of the Attorney General -shall, on ,) I;' 
' c)- .;• 

.,,_ )i 
.and after that date, be those that no·.,.., or here- ,,,_,,.,-"" 

10 

11 

12 after attach to offices and positions at 

13 level I of the Executive Schedule (5 U.S.C. 5312}. 
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THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

MEMORANDUM FOR: PHILIP BUCHEN 

Q 
WILLIAM E. TL.\A.MONSry FROM: 

SUBJECT: Attorney General's Compensation 

As you may know the Congress had to enact a special law 
at the time of Bill Saxbe' s confirmation to satisfy the 
Constitutional requirements of a Member of Congress 
taking a federal post after raising the salary of that 
position. 

There is some uncertainty about the Attorney General's 
emoluments in the future. One school of thought says it 
automatically is raised to $60,000 on January 2 1 1975. 
Another has the provision applying only to a former 
·Member. Still a third sChool argues that a new law must 
be enacted to raise the salary. 

At any rate, it's your problem now. Attached is copy ot 
Act and the committee report. 

? 
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Public Law 93-178 
93rdCongress, H. R. 11710 

December 10, 1973 

2ln£trt 
To insure that the com}:enSiltion and other emoluments attached to the Ofilce of 

Attorney General nre thOl:le whlch were in effect on J'anuary 1.1969. 

87 STAY. fl!}7 

Be it enacted by the Senate and HOWJe of RepreaMttativea of tluJ 
United Stat68 of America in OongreaSJ CUJaem'bled, That the compensa- Off'ice ot 
tion and other emoluments attached to the Office of Attorney General tha Attorney 
shall be those which were in effect on January 1, 1969, notwithstanding Genaral .. 
the provisions of the sn.bry recommendations for 1969 increases trans- =P::;.io~ 
mitted to the Congress on January 15, 196~~ and notwithStanding any enohaer).i:s. 
other provision of law, or· provision which has the force and effeet of 83 s-tat. 853• 
law,. which is enacted or beeomes effective daring the period from s usc 5312 and 
noon, January 3, 1D69, through noon, January 2, 1975 • ..r - -·. .-.note .. 

SEC. 2. (a) .Any person aggrieved by an actio1t orthe Attorney 
General may bring a civil action in the appropriate district court to 
contes~ the corutitutionality of the appointment and continuance in 
office of the Attorney General on the ground that such appointment 
and continuance in office is in violation of article I, section 6, clause 2, 
of the Constitution. The United States district courts shall have usc prec. UUe 
exclusive jwisdiction, without regard to the sum or value o.f the matter 1. 
in controversy, to determine the validity-of such appointment and 
continuance in office. 

(b) A1ly action brought under this section shall be heard and 
determined by a panel of three judges in accordance with the pro-
visions of section 2284 of title 28, United States Code . .AJJ.y appeal 62 Stet. 96a; 
from the action of a court convened pursuant to such section shall lie 74 Stat. 201. 
to the Supreme Court. . 

(c) Any judge designated to hear any action: brought under this 
section shall cause such action to be in every way expedited. . 

Approved December 10, 1973. 

LEG!SLATrofE HISTORY'~ 

CONGRESSIONAL RECORD, Vol. 119 (1973}: 

. ·. 

Deo. 36 considered and passed Hause. 
Deo. 66 considered and passed Sen&te, entl!nded. 
Deo. 1, House oonourred in Senate lll!lendment • 
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93o Co:xGr.ESs 
tatSearioA } SENATE 

Calendar No. 4 7 4 
{ REPORT 

1\o. 93-499 

CO:MPENSATIO~ OF THE OFFICE OF ATTOR~TEY 
GENERAL OF THE lJ~~TED STATES 

NovE"YBER 13, 1973.-0r<lere(l to be printffi 

Mr. l\IcGEE, from the Conunittee on Post Office ancl Civil Sen-ice, 
submitted the following 

REPORT 

The Committee on Post Office ancl Ch·il Sen-ice. to which was 
referred the bill (S. 2673) to insure that the compensation and othet· 
emoluments attached to the office of .Attorney General are those which 
were in effect on January 1, 1069, haYing considered the same, reports 
favorably thereon without mnendment nnd recommends that the bill 
do pass. 

P"C'RPO$E 

· The purpose of S. 2673 is to reduce the salnry of the Office of At­
torney General to its pre-January 15, 1969leYel of $35,000 :per annum. 
The .legislation wus introduced at the request of the Admmistrntion. 
It is tlie judgment of the Attorney General that S. 2673 must become 
law before the nomination of Senator Saxbe can be submitted to the 
:Senate. 

On January 3, 1969, when Senator Saxbe began his term of offke, the 
s.llary of the Office of Attorney General was $35,000. Later in 1969, 
1.mcler PL 9.2-206, the salary of the Office of Attorney Ge-neral was in­
crease<! to $60,000. 

Article I, Section 6, Clause 2 of the Co~1st.itution proddes that: 
No Senator or Representati>e shall, during the Time for 

which he was elected, be appointed to any chil Office tmde1.· 
the Authority of the l:nitecl States, which shall lun-e been 

· created; or. the Emolwnents whereo'f shall hnTe been increasecl 
duri~ such time; and no Person ·holding anv Office under 
the l.Jnited States, shall be a )[ember of either.House during 
his Contint\ance in Office. 

This measure achieves its purpos~ by. redricfng tl1e Attorney Gen­
eral's· salary to-that amount authoriz~cl by law on January 3, 101}!), 

9G-010 

f· 
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when he took ofrice. The Committee has no desire or intention to resolve 
any constitutional issue regarding Scn~tor ~axbc~s appoih~m~nt as 
"Attorney Ge'neral of the Umtcd ?tates. Such 1ssues n:re no~ :nthm ~he 
jurisdiction of the Senate Conmnttee on Post Office and Crnl Scrv1ce. 

STATEMENT 

The Actin(J' _-\ttorney General of the United States, Robert H. Bork, 
stated in his

0
testimon;y before the Committee on November 13, 1973, 

that his initial view of the· Constitutional injunction cited above was 
that it would not be unconstitutional for nomination and Senate con­
sideration to move forward in the absence of the remedy provided by 
this bill. The Constitution, he pointed out, speaks of a Senator or Rep­
resentntive bei.Tig appointed; and nomination and consideration in the 
Senate would, on the face of it, appear to be steps 'vhich precede actual 
appointment. The Acting Attorney General stated, however, that legal 
research conducted by his office shows that history does not bear out 
his initial view; and that should Senator Sa:x:be be appointed and 
should Judiciarv Committee consideration proceed prior to the elim­
ination of the Constitutional impediment with regard to salary, the 
legality of his appointment could later be challenged in the courts. 

Accordingly, upon the advice of the Actin2 .Attorney Genern.l and 
~lpon the baSIS of a specific written request of the President of the 
United States, the Chainnan of the Committee and the ranking Re­
publican :Member agreed to hold a hearing and to consider the bill. 
Ha"\--ing heard the testimony·of the Acting Attorney General as to the 
necessity fm· this Committee's tfih.-ing initial action, and having con­
sidered the measure, the :Members of the Committee tmanimously 
agreed to the bill reducing the salary of the Attorney General. 

BACKGROUND 

The Co~nittee. was initiall~ reluctant to involve itself in Senate 
procedures mvolnng the appomtment of an Attorney General of the 
United States, because, very clearly, recommendations to the Senate 
with regard to its advice and consent ou this appointment fall within 
the purview of the Senate Judiciary Committee and no other. 

'flie Committee's action is based upon the Acting Attorney_ Gen­
eral's testimony and the statement of the President of the United 
Stat~s contained in his letter of November 8, 1973, to the Chairman: 
"Constitutional precedents beginning with President Washington in­
dicate that the nomination of an individual not then eligible may be 
improper and that any subsequent appointment based on such nomina­
tion might be null and void." 

ADDmONAL VIEWS 

Following are additional views of Senator Quentin N. Burdick: 
In joining with the Committee in. approving this lemslation to re­

duce the salary o:f the proposed nommee for Attorney ~eneral, I want 
t.o indicate that I reserve my right to make a furtheT jud!lment on the 
constitutionality of this legislation. 

0 

QUENTIN N. BURDICK. 

S.R. 49!) 
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Following is a letter from the President of the United States to 
the Chairman of the Committee specifically requesting that S. 2673 
be acted upon fa1rornbly prior to his nomination of Senator Saxbe to 
be Attorney General. 

THE "\YmTE Hocse, 
_ Washington, N o·vember 8, 191;1. 

Ron. GALE 1V. McGEE, 
Ohab"Tnan, Committee on Po8t Office ancl Oivil Service, U.S. Senate, 

lVashingtun, D.O. 
DF~~ MR. CliAllUlAN : I wish to inform you of my intention to 

nominate Senator ·william B. Saxbe of Ohio to be Attornev General 
of the Unite·d States, i:ciunediately upon enactment of remecliallegis­
lation that would eliminate a Constitutional impediment to Senator 
Saxbe's appointment. 

1\.,.ithout this legislation, doubt would exist concerning Senator 
Sax be's eligibility because Article I, section 6, clause 2 of the Constitu­
tion provides: • 

"No Senator or Representative shall, during the time for which he 
was elected, be appointed to any civil Office under the Authority of 
the United State.s, which shall have been created, or the Emoluments 
whereof shall hn.ve be~n increased during SLtch time; * * *.:~ 

During Senator Saxbe's term of service in the United States Senate 
the annual salary of the Office of Attorney General was increased from 
$35,000 to $60,000. 

. On November 5, 1973, Acting Attorney General Robert H. Bork sub­
mitted legislation which would remove the Constitutional impediment 
to Senator Saxbe's appointment by reducing the compensation nnd 
other emoluments attached to the Office of .A.ttomey General to tlwse 
in effect before Senator Saxbe began his Senate term. 

This solution has historical suppm·t. In 1909, s1milo.r legislation was 
enacted at the request of President Taft to reduce the salary of the 
Office of the Secretary of State so that Senator PhilandE-r· C. Knox 
would be eligible for appointment: the compensation and other emolu­
ments of that Office haring been increased during the Senate term 
which Knox was then SP.rving. After enactment of remedial legisla­
tion, Senator Knox was nominated, and confirmed by the Senate. 

Constitutional precedents beginning with President "r ashington in­
dicate that the nomination of nn incliridual not then eligihle may_ be 
improper nnd that any snbsequent appointment based on such nominft.­
tion mi~ht be null and void . 
. On February 28, 179~. PresiclP.nt Wnshington withdrt'w the· nomina­
tion of William Patterson of New .Jersev to be Associate .Justice of 
the Supreme Conrl on the ground that l\fr. Patterson "wa;; n m~m­
ber of the Senate whPn the law creatinj! that Office was passed. aml 
that the time for which he wns e1erted is not jet e:.-cpirecl. I tl1ink it my 
dutv therefore. to- decree that I deem the nomination to have been 
nnlled by the Constitution." 

S.R. 4!)!) 

.-
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This position has been consistently followed by the Attorney Gen­
eral of the United States in opinions in 1883 by Attorney General 
Brewster and in 1895 by Acting Attorney General Conrad. 

I strongly urge that correcth·e legislation be enacted as soon as 
possible. I will submit the nomination of Senator Saxbe immediately 
upon passage of such legislation so that the Senate may proceed \vith 
the confirmation process. 

Sincerely, 
RicHARD Nxxo~. 

S.R. 499 
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S.R. 4!H) 

AGENCY v-:IE,VS 

Following is a letter from the Actin~ Attorney· General of the 
United States, requesting that S. 2673 be introduced, aml acted upon 
affirmatively; and the statement of the Acting .Attorney General nt the 
Committee hearing November 13, 1913, pro\--iding the results of the 
research conducted by the Attorney General's office into the historical 
precedents for this measure. 

DF.P.\trl'3U:ST OF .Jt;STICF.. 

8TATE"l£ENT oF RoBERT H. BoRK, AcrrrxG ATTousF.Y GEXEIUL, BEFORE 
THE Coj}BIITTEE ON PosT OFFICE AND C:rviL SERVICE, U.S. SEX.\TE, 
CoscER:>.J:NG S. 2613, RELATIXG TO TliE SALARY oF THE ATTOlL~EY 
GENERAL, NoVE"liBER 13, 1913 

~Ir. Chairman and l\Iembers of the Committee: . 
Thimk you for this opportunity t<\, appear to give the Department 

of Justice views on S. 2673, relating to tl1e S<llary of the . Att01·ney 
General. 

Article I, Section 6, Clause 2 of the Constitution provides that: 
"No Senator or Representative shall, during- the Time f01· which he 

wa~ elected, be apP?inted to any cb·il Office under the Authority of the 
Umted States, which shall have been created, or the Emoluments 
whereof slu1.ll have been increased during such time; and no Person 
holding an~· Offi~e undet: the Uni!ed St~h·~· shall he a )f£>mber of either 
House durmg h1s Contmttnnce m Office.·' 

As you know, the President lu1s announced his intention to nominate 
Senator ·william B. Saxbe to be .Attorney General of the United States. 
The salary appli~able to the office of Aftomey General under existing 
law is $60.000 because of a recommendation fot· sahn·\· increases snh-.. 
mitt eel to· the Congress pursuant to Public Law !>0-20(f on J anunry 15, 
196!"). The salary for the office of Attorney General at the time Senator 
Saxbe began Ius term of office on .January 3, 1!>6!), was $35,000). set at 
that figure by Public Law 8!>-554, passed on September 6, lt\66. ::;. ifij";} 
is designed to remove the question of the impact of the quoted constitu­
tional prm·isiou on the nomination of Senator Sax be to be . \ttomey 
General of the United States. 

There are two precedents for the proposed action. First, Lot ~I. 
Morrill ·was appointed to selTe as Secretary .of the Treasury in 1816 
after ltaving been eJected to the Senate in 18iL Cnbint?t officers' salaries 
had been raised in 1873 from $S,OOO to $10,000 and returned in 181-!: to 
$8.000. Senator j\forrill's nomination was nc>crtheless confirmed bv 
the Senate; " 

Second; a measure with the same purpose as the bill nuder consider­
ation today was passed by the Congress in 1909 in order to permit 
the nomination of Senator Philander Knox to be Secretary of State. 

(5) 
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Senator Knox had been elected in 1905 for a t{'rm expiring on ~larch 
3, 1911. In 1907 the compensation of the Secretary of State hacl been 
increased from $8,000 to $12,000. An unofficial opinion of . ..:\.ssistant 
Attornev Geneml Russell commenting on the hill which redu~ccl the 
compe-nsation of the Secretary of State to SS,OOO states that the pur­
pose of the constitutional provision was ';to destroy the expectation 
a RepresPntative or Senator might have that he would enjoy the ne\vly 
created office or newly created emolument_s." 43 _Cong. Rec. 2403, Feb­
mary 15, 1909. After passage of the remedialleg~.sb.twn, Senator Knox 
was nominated and confirmed as Secretary of State. 

The purpose of the constitutional provision is clearly met if the 
salary of an office is low~recl after lun-ing been raised during the Sena.,. 
tor's or Representative's term of office. The Senators and Representa­
tives know that, because o.f the constitutional provision, they cannot 
be appointed to an office with a higher salary than \vas provided at 
the beginning of their current term of office, so the expectation o.f a 
highet.· salary cannot influence their votes on legislation to raise sala-
ries of Federal officers. · 

S. 2673 should remove any constitutional question which may be 
raised concerning the appointment of Senator Saxbe to be Attorney 
General of the United States. I urge its early consideration by this 
Committetl and prompt enactment by the Senate in order to facilitate 
consideration of Senator Sax be. 

PRESIDE~T PRo TEl\IPORE, 
U.,(j. Senate, . 
Washington, D.O. · 

OFFICE OF TFIT ATTORXEY GEXF.RAL. 
lVaahington. D.f' .. N 01~emher 5. i97!J. . . 

DEAR l\In. PRESIDEJ.'o,. PRo TE"liPORE: Enclosed for your consideration 
and appropriate refel1!nce is a leg-islath·e proposal to proYide that 
the compensation and other emoluments attached to the OfficP. of At­
torney General are those which were in effect on Januarv 1. 196!). 

Article I, Section 6, Clause 2 of the Comtitution provides: "No 
Senator or Repr:esentative sha !1•. during the Time for which he was 
elected, be appomted to any c1v1l Office under the Authority of the 
FnitNl States. which shall haYe been created. or the Emoluments 
whereof shall have been increased during such time; and no Person 
holding any Office under the l:nited States. shall be a Member of 
eitl1P.r Honse dudna his Contimumce in Office." 

"l1en Senator 1Yilliam R. Suxbe of Ohio beQ'ain his term of serv­
ice in the United States Senate on .Jannary 3. 1!169, the salary for 
thP. Office of Attorney General was t-stab1ished by P.L. 89-554 (80 
Stat. 460, SeptC'mher 6. 1966) at 835.000. On .Jannary 15, 1!169, the 
President transmitted to th~ Consrress pursnnnt to P.L. 90-206 (81 
Stat. 642, December lG, 1067) a recomm?m1ation increasing the an-
nun 1 salary for the Office of Attorney General to $60,000. · · 

The accompanying lepislution is dt>si!!'ned to remove the question 
conePrning th~ impact of Article I. St>rtion 6. Clause 2 on the Presi­
dent's nomination of Senator T\ ... illiam B. Saxbe to be Attorney Gen­
eral of the United Stat~s. 

S.R. 4!l!) 
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I urge prompt consideration and enactment of this legislation. 
The Office of l\Ianagement and Bud[!et has advised that enactment 

of this proposal is in accord v;ith the Program oi the President. 
Sincerely, 

0 

RoBERr H. BoP.li, 
Acting Attm'ney General. 

S.R. 49!) 



THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

To: Bill Timmons 

From: Phil Buche~£.v:f3. 

Attached is a copy of a memorandum 
previously sent to Jack Marsh by 
Phil Areeda. By all means, we should 
support the new bill that will repeal 
P. L. 93-178. 

Attachments 
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Decemb1u- 13~ 197-4 

~MOUNDtJ};( ro:a: 

PE'l.L .. -\RE:ED.A 

SUB.J:SCT: 

Vlhea SaV. waa :m.ad• Atio~y Genet"&}. the Coil&%••• e:z:ac:t.a 
P .. L. 93-173 ~ciea tA. COD:Lpeuatioa of that olfic.e ia o~ 
b comply wiill..bticl.. ~ Sectioa 6 of the Coa.NitatioD. Thal 
Sec:tlo• ~eel~ &. appoiM:mttai: tli a S..ato? to a.a olfice wboiH 
~ WIUl ~ c.hai:DtJ tM ~riori fo%* wl:Uc:h tAU S.u.tozo 
w...~ 

~'a s...toria1 t.l"Dl ~ lsava ~-' t:hi• yea%'. .Andp aa J'O'l. 
knoW~ the~ 'Will aooa be a lWW Atto~ Geaa-al.. 

A~y~ it b appn~ to repMl-P. L. 9l-178 a:ad to 
prO'riM that. U.. Attorney Cieae1-al1s compeaaatioa alao.Wt 'be 
the aa..,. aa tDat oi ~ C:abi»ei membt.n. A d-rait bUl h• 
attac1ud few that~· Perha:- thie b a matter o::a which 
Co.ap-..• c:oeW act roethwly aM. ~o..ly l>.efo~ it ad joana. . . 

..... 
I ba~ ~U.lecl tlai• matter with Silbcerma-. Ebnu o.&xwl Wa!ke7. 
7biay all a.gr:e.. I have ~ COASaU.ti anyOt» elae. f u ~ . 
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PA/ec 

PA Chrcm. 
Levi File 
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------ S~..SS!CN 

( !i~J·::~.-· ~-;u r ~· :..:t i:-t .a.n ~ l:r..'!'.l. •.:-=~"t 
:.::..~,... y, .... ,;,~.! :."J.: :.;::~ ~~ a:t.l 
r.:..1~r;!~r- ot L.L:f.j 

IN THE SENATE .OF THE UNITED STATES 

______________________________________ .;.. _____ .., __________ __ 

:r-.'!::. ----------------------------------------·----------------------------------------------------------- --"" ---------------

---------------------------------------------------------------------------------·-------------

introduced the iollow-i'ng bill; which was read twice and referred to the Co.nmittee on 

Compensation and other emoluments attached to the 
Offi~e of the Attorney General. 

(l:!.;ert tit!e or but here) 

1 Be it e·nacted by the Senate and House of Represento,_ 

2 tives of the United States of Americ.a in Congress a.ssembled, 

3 · That the first section of the Act emti tled "An 

4 Act To insure that the compensation and other 

5 emolumen-ts attached to the Office of the Attorney 

6 General are those which were in effect on Janu~ 

7 ary 1, · 1969" {Public Law 93-178; 87 Stat. 697), is 

8 repealed effective as of January 3 , 1975 , 

9 and the compensation and other emoluments attacheq 

10 to the Office of the Attorney General ·shall, on .. /- :A 
11 .and after that date, be those that now or her~-

12 after attach to offices and positions at 

13 level I of the Executive Schedule (5 U.S.C. 5312}-

.. 
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THE WHITE HOUSE 

WASHINGTON 

11/25/75 

Eva: 

Ken asked whether Mr. Buchen 
wants him to draft a bill re the 
attached. 

Thanks! 
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November 15, 1975 

DICK: 

Attached is a copy of the legislation that Griffin gave us 
that would be a general statute. I have given it to you 
and given it to Lynn in the past but nothing has 
happened on it. It strikes me that someone ought to 
do something about it. 
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Notwithstanding any other provision of law, if a 

. Member of Congress resigns to accept appointment to any 

",, other. civil office und~r the authority of the United States, the 

compensation and emoluments available during the remainder 
. • ' . I 

of the time for which he was elected shall not exceed the level 
c 

of compensation and emoluments which would have been 
,. 

available foi': service in such o~ce at the beginning of th_e time ... 
for. which he wa$ elected. 

~ . 
(See Article· I, Sec. 6, Qlause f of th~ U. S. Constitution. ) 
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1 § 6, cl. 1 CONSTITUTION 
Note 8 
8. Civil arrest or procee10 

United StAtes Senator whlle B"..rving in 
otticlal eapacit;r 1s 110t exempe :trom 
aervice of drll process 1n Dlstrl.ct or Col­
Jamb!:.. under eonstltutlonal privilege 
from "arrest.,. Lon~; v. Ansell. l..llM, G:> 
ll' .2d 3$6, ~ A.pp.D.C. CS8, 9-1 A...L..R.. 
1466 affirmed 55 S.Ct. 21. 293 U.S. 76, T9 
L.Ed. 208. 

The prirllcge glven by the last clause 
of thla section d!le!l not protect from lia­
blllty tor llbe\ based ou the distributiou 
by h1m of copies. ot the Congresslon:ll 
rec:ord c:outal.nl::lg a report or & de!.c.ma­
tol:7 speech made Oll the floor of the 
Senate. Id. 

A member or Congress 1s entitled to 
exemption :trom service of process upon 
hlm, although 1t 1s :not aecompauied with 
the arrcat or his persou. Ml.nu v. M:r..rk· 
ham, C.C.Wls.l.S88, 28 F. 381. 

Detendaut. who "Wfull:r falled to obe:r 
llllbpoena ln anpplemeow:r proCHdinA 
though a United States Representati>e. 
was guUty or civil coutemp!:, and· he 
would be fiued $250 and would be sen­
tenced to 30 days ln jall, but he would 
be excused from imprlsonm1111t :1! he 
ahould appear ,for examluatiou. J'~es 

"'· Powen, 1066, 274 N.Y.S.2d 1!>2. 2& A...D.2d 
293, a.ttlrmed 271 N.Y.S.2d 1M. 18 N.Y.2d 
v:n, 223 N.E.2d 562. motion granted 209 
N.Y.S.2d Ott. 19 N.Y.2d 813, 228 NX..2d 
. 105. 

In view ot provlslou glvmg to Sea2.torw 
and ltepre.seotatives immunit;r from ar­
rest, except 1u certain cases. during 2-t­
tendauee at sessions aud In going to and 
returu:ing therefrom. membu ot Con­
gress must respond· to civil process all.d 
Ja liable for all consequeuces of c!h:e­
prdlng cirll process except that he Call· 

not be anbjeeted to arrest. aud c:ouse­
qnently there Ia no tmmnnlt;r fro'I!l sur­
ice ot subpoena, liince a subpoena. 1s not 
an "arrest.,. Id. · 

lmmunlt;r 11llder this els.use g!rl::g ~ 
Senators and ltepresentati'f'e!l 1=Ulllt:T 
from ane.st. e:s:cept In cert:Lln c::LSeS, dur­
Jn.g attend8llce at sessions and 1u. ~;olng 
to and retum!Dg therefrom 1s 1mmn.a!t:,r 
from clrll a~;rest, and there 1s no e:Eei:lp­
tion from clvll process short of arrest. 
ld. 

cllverted certain payments to Ills '\Tile t. 
hlllder, delay and dclrand creditors. P­
ple on Compl:r.lnt of James v. PoweU. 
1!>03, 243 N.Y.S.2d 555, ~0 Wsc.2d S93.. 

Immunlt;r o! Congrcssmnn from ar.rest: 
c1oes :not render h1m l.rm:ume from aerv-
1ce ot process. Id. 

9. Status ol Con=res•-
-. 

Count ot indictment chnrgin~r <'!etend--­
ants with conspiracy to cletraud United . 
States by bavlng de:c:1d::.o.t. Congressma~ • 
make apeec!l in Congress w11s lU1eon­
stitutional as ap;~Ucd to de!endaut Con-·· 
gressmau because ol! thls dause -pro­
Tldin;- that for D.D7 speedl or debat. ': 
1u either Bouse, Senators and Repr. . 
sentaUres aball not be qne5Uoned In aU)' .:: 
other place, but this dana& did not a:p- : 
ply to defendants "Who. "Wele not mem- -~ 
bers or Congress. U. S. v. J'ohnsoDo C.A. ~ 
:Md.l9M, 337 F .2d :ISO, llftlrmed 86 S.Ct. 
'H!J, 383 U.S. 169, 15 L.Ed.2d 681. c:eztlo- •. 
r=l denied f>i' S.Ct. 44. 131. :ISS U.S. Sl&. : 
SS9, 17 L.Ed.2d Tl, 117. 

Constitutional privilege g:r:r.Dte4 SeD&• ~­
tors and :RepreaeutaUvea tcom arrest UD• ., 

der this clause dnrlng their atteud,a.nc:. •. 
at sesslo11 of their respecti're houses dld.~ 
not apply to jud:;ment debto.-. a Qln-~­
gressmau., ag31D3t whom c:redltor sought .? 
order ot arrest based ou acts cotDlllltted • 
by debtor during perlod when Con~ · 
was not Jn. ses,tou. J'ames v. PoweU. : .. 
19M. 250 ·N.Y.8..2d 635, 43 Mbe.2d 314. --~-

!rh1s p:rovisloa applles to a delegatiO 
trom a. terrltorr as wen ·as a mem~--~ 
fro:u a ·state; he 1s entitled to a sest 011 , 

the floor of the House as the rep;:elrenta-­
tlve o: the people of the terrltorr. electac! -<­
with all the. powers, rtghta. aDd prlvi- ,; 
J~es o: a member· :trom a state. e:cee:~t > 
the power to vote, and with this ~ · :. 
tion he 1s a Jnembu of the Bouse ot' · 
Representativee, a.nd entitled to the ~ -~ 
constitutional privile~s. DotT v. Sl:roa& : 
1&\0, ll'inu. (WJ.s.) &.. .--> · .,... 
10. --Dc~:a 

Judgment c:redltor ot member or HouS& -::. 
of ltepreselltativee c:ould not mt.l.Dta!A :: 
quo warl'8llto proeeedlag to cletermlll• · . 
:right or title of member ·to omce m~r· · 
because of her status as ju"dgmeDt c:red•..;.. 
itor who was ll!IAble to obtalrl urcst or.::: 

Congressman•• lmmnnit;r from arrest member bec:..use of his 'c:ongreS3Ional ~-­
cUd not Jmlke h1m immune fro.c serriee munit;r. A.ppUeatiou ot J:unea. D.c.N.':f ·,... 
of summons b:l.Sed ou daii:I that he ha.d 1965, 2U F ..Supp. sss. -~ 

/section 6, Clause 2. Holding other office.s ::z~ 
V /!No Senator or Representative shall, during the Time for which:~ 

he was elected, be appointed to any civil Office under the Authority :~ 
194 - - -~~ 
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COMPENSATION, ARREST, ETC. 1 § ·6, d. 2 
. ~ United States, which shall have been created, or the Emolu-

l
i v-;~1~i,; whereof shall have been en creased during such time; · and 

no Person holding any Office under the United States, shall'be a 
)f('mbcr of either House during his Continuance in Office. 

I . ' 

Notes of Declslo:a.s 

_,ppolll~Dt durlD; teDnre I 
S:atur<> ADtl scope of J>ro'hll»lUoa 1 . 
r,,~l;:ution aatl fodeiture of oUI.ce S 
s~r··ke In armed fo.reee 4. 

s. Jtes~loll. antl forfeiture or ottlc. 
Where a person holdl.nrr an oWce ID­

compaUble with that ot senator 1s elect~ 
ed to the l:!.tter office, his nslgn11Uon of 

. the former before oUeriDg to :tSSUme the 

Ll!•f'31')" referencH 

l)cticers e=>30.3. 

·--' dntles of the tattu will :remoTe any ob• 
jecUon founded on this clause. Stanton 

.: . . Y. Lan~_'.raft ELCas. 200. 

t:nttc:d States ~12. Gl. 
('.J.S. Officers I 23. 
C.J .S. Ullited States II lS, Sl. 

ContlDDhlg to execute the duUes o.f an 
, .- . office undu the United States After ons 

: Is elected to Coagreu, but before he 

L !S"ature :..ad scope of Pfl>1&1blt!.a 

;·. takes h.ls sest, is not a dlsqnalWeatlon; 
1uch oUlc:e being resh:ued prior to the 
tll'klng of the · seat. Earle, Ct. &: B.Et. 
Cas. 3l.i. The mcomplltlbllltT is not llm.lted to 

n<!rclslo; an office an4 at the IllUDe 
time bela:; a member of elther bouse ot 
CoJn;ress; but 1t equall;r extends to the 
~~se of boldln.:-that b, hulorr, keeplng. 
pi)~SCSslng, or J'etalnlntr-en offlc:e und~ 
tech clrcumstllnces. BRmmond Y. Bu­
rlcl:, CL l::: ILELCas. 2S7-!!89. 

:. . Appolatment darlac teulll"e 

\\"bere a person was elected "ilnd quaU­
nN as a United Stntetl senator for a 
t~:m explrlng Jn :&laJ:cll, l8SJ and In 
:U;~.rc:h, l.SSl, b.. rul~;ntld to ac:c:ept the 
po~IUon ot secretary to the . l.nterlor, 
whkh offico be soon thereafter reslS'Ded, 
~rter bl:s second Teslgnatlon the office ot 
hrirc commissioner w11s c:re:t.ted b7 .Act 
of Congr~-. and the attorae;r·general 
"'l"l.sed that this section ot the Constltn• 
\1.>111 dlsquaiWed hlm for appomtme111t as 
f9mmlssloner. .Appointment to ClvU Of· 
nee_ 1SS2, 17 Op.Att7 .Geu. 36:S.. 

~he nomlnaUou and c:onfirmaUon of a 
Person who at the time Is mellglbl' for 
tile office b;r 'force ot this d11use, cannot 
La made the bD.Sls of his appointment to 
•ncb otuce after bls lnell.g1blllty ceases. 
Appointment to Ci'rll Outce, 1883, 17 Op. 
Att;.Gen. 522. 

A npresentatin In Conrrress ctoe.s not 
become a membel" ot the .Bouse untn he 
takes the oath of ottlc:e as audl. repre­
acataUTe; therefore, he ma;r lawfull;r 
b.old an:r office from bla election nnW 
lll:lt tbne. lS14, 14 Op..A.U,..Gea.. i08. 

"If" one, aftu election to Con~ ac­
c:epta a atllte otnce, and subseqnenU;r re­
algna the Bame before Ills tum 1D Con· 
gres• is to begJ.n. he wlil not thereb;r be 
rendered mcllp:.ble or holding his seat Ill 
Congress. Washburn Y. R lple:y, Ct.-& B. 
EI.Cns. 679-682. . ..-. 

The acceptance b:y au:y member or an:r 
otnce under the United States, after he 
bas been elected to aud taken bls seat bi 
Congress. operates as a for!eltnnt ot his 
Beat. Van Ness. ~ & B.Et.Cas. 1.22. • 

If the o.tnc:e to whlc:h a person b ap· 
pomtcd does not In :fact e:x.lst, ench ap. 
polntment wlll not render him !nellglble 
to election as senator. Stanton Y. L:t.n' 
Taft EI.Cas. 205. 

The foJ:mal resignation or an office 
held b;r n member-elect b not nece:ts3r;r 
tt the duties of It h:t.Te so far ceased as 
to have operated a Yll'tual abollUon or 
the office. l'al:un:ford, CL & H.EI.Cas. 316. 

4 Senlc:e lD armed fo~"eeS 

It would be a sound and reasonable 
poUc;r tor the E:s:ecutlTe Department to 
:refralD from commlsslonmg or otherwise 
utll.izmrr the services or :Members or Con­
gress 1D the umed for ces. r.nd the Con· 
gnss b:y exemptions 1D the Selectl"'e 
'.rr.Wdag and Senice Act o.f 11»0, 1!0 U. 
S.C..A...A.pp. I 30G [now c:OTered b;r 50 U. 
S.C..A...A.pp. I 456), hn,!l recognized. the 
1oundness of this pollC:y. 19ol3,. 40 Op. 
.A.tt;r.Gen. Dee. 23. One aceeptml' and ho141DI' an otnce 

lneontplltlble with th11t of :repreHDtatlTa 
•• l11 COnJrn!Ss Is tneUglble to the latter of· 
n~ Bowen Y. De Large. Sm.lth Ell.Caa. 
~- . 

Both the House p.nd Senate. exerclslng 
their constituUo~ prerogst1Te. hnn de­
tel".mlned. upon ~on.s Ill the past th!lt 
aervice with the a:Emtcl tol'Ces of the 

195 ' 
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THE WHITE HOUSE 

WASHINGTON 

11/25/75 

Eva: 

Ken asked whether Mr. Buchen 
wants him to draft a bill re the 
attached. 

Thanks! 
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November 15, 197 5 

DICK: 

Attached is a copy of the legislation that Griffin gave us 
that would be a general statute. I have given it to you 
and given it to Lynn in the past but nothing has 
happened on it. It strikes me that someone ought to 
do something about it. 

DR 
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Notwithstanding any other provision of law, if ;i 

Member of Congress resigns to accept appointment to any 

" other civil office under the authority of the United States, the 

compensation and emoluments available during the remainder 
. . • I 

of the time for which he was elected shall not exceed the level 
4 

of compensation and emoluments which would have been 

available for service in such office at the beginning of the time 

for: whiCh he was elected. 

~ 
(See Article I, Sec. 6, Clause f of th~ U. S. Constitution. ) 
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1 § 6, cl. 1 CONSTITUTION 
Note 8 
8. Chil arrest or process 

United States Senator while P..rving in 
official capacit7 1a not exempt from 
aervioe or civil process in District or Col­
lumbln. under constitutional privllege 
from "arrest." Long T. Ansell. l1lM, cs:l 
JJ' .2d 386, 63 App.D.C. G8, ~ LL.R.. 
1466 affirmed eo S.Ct. 21. 293 U.S. 76, 79 
L.Ed. 208. 

The prlrllcge given b:r the last clanse 
or th1a section does not protect from lla­
blllt:r for libel based on the distribution 
b:r him or eoplee. or the Congree&ional 
:record containing a report of a. defiUXla· 
tor:r speech made on the floor of the 
Senate. Id. 

A member or Congress Is entiUed to 
exemption from service of process upon 
him, although it 1s not accGmpanled with 
the arrest of his person. Miner T. Mark· 
ham, C.C.Wls.l888, 2S F. 387. 

Defendant, who "!1Uful17 falled to obe:r 
aubpoena in aupplementar:r proceedings, 
though a United States Representative. 
was guUt:y of civil contempt, and· he 
would be tined ~ and would be sen· 
te11ced to 30 days lri jall, but he would 
be excused from Imprisonment U he 
should appear _for examln:1tiou. .Tames 
Y. Powell, 1066, 21' N.Y.S.2d 192, 25 A,D.2d 
295, aftlrmed 277 N.Y.S.2d 13:5. 18 N.Y.2d 
931, 223 N.E.2d 1162. motion sranted 2r9 
N.Y.S.2d 012. 19 N.Y.2d 813, 2:!6 N.E.2d 
.'i05. 

Iu view of provision glvlng to Senators 
and Representatives lmmunlt:r from ar­
rest, except in certa1n cases. durlng at­
tendance at sessions and in going to and 
returning therefrom. member of Con­
gress must reaJ)Ond· to civil proc:e93 and 
1a Uable for all consequences of cllsre­
gardlng civil proceea except that he c:aD• 

not be aubjected to arrest, and conse­
quently there 111 no lmmnnlt:r from serv· 
lee or subpoena. since a aubpoena. Is not 
an .. arrest.." Id. 

Immunity under this elause g'irlng to 
Senatore and Representatives lmmunlt:r 
from arrest, except in certain CllSes, dur­
ing attendance at sessions and in going 
to and returnlns therefrom Is lmmunlt:r 
from civil arrest, and there 1s no exemp· 
tloll from civll process short of arrest. 
I d. 

diverted certain payments to Ills Wife t. 
hinder, dcln:r and detrand creditors. P­
ple on Complaint of .Tames T. Powell. 
1903, 243 N.Y.S.2d 555. 40 Mlsc.2d 003. 

Immunity o! Consrcssmnll from arrest 
does not render hlm lmmnne from BerT· 

ice or process. Id. 

9.. Statn of Con:re .. _ 
-. 

Count ot indictment charging <!eteud· -
a.nt8 with conspirac:r to defraud United . 
States b:r bnvlng defendc.nt Consressman -
make speech in Congress was uncon­
stltntlonal as apJ>lied to defendant Con· 
gressman because of this clause pro­
Tiding that for an:r speech or debate ··· 
in either House, Senators and ltepre­
SCiltativea shall not be questioned in an:r ~ 
o_ther place, but this clause did nGt a:p- ~ 
ply to defendants who- were not mem- . · 
bers of Consress. U. S. T • .Tohnson. C.A.. 
lid.lllM, 337 F .2d :UO, affirmed 86 S.Ct. 
7-!0, 383 U.S. 169, 15 L.Ed.2d 681. c:ertlo- •. 
rsri denied f5T S.Ct. 44. 131, ~ u.s. Sl3. · 
889, 17 L.Ed.2d, 'iT, 117. 

Constitutional prhilege granted Sena- ~. 
tors and Repreeentativea .from arrest UD• , : 

Cler this clause during thel.r a.ttenda.nc:. . 
at session of their reepectlve houses dld -
not appl:r to judgment debtor, a Con- .: 
gressman, against whom c:reditor sought · 
order of arrest based 011 acts coaunltted 
b:r debtor during period when Concresa 
was not in session. .Tames T, Powell. 
19M, 250 N.Y.S.2d 633, i3 :M1se.2d 31i. -~ -

This provision applies ~ a clelegat.~ 
from a terrltor:r as wen as a mem~' 
trom a ·state; he Is entitled to a seat oa · 
the floor of the House as the representa­
tive or the people or the ter:rltor:r, elected ""' 
with all the. powers, rights. and prlrl· : 
leges of a member from a state. except 
the power to vote, and with this excep- -
tlon he 1s a member or the House of' -
Representativee, and ent!Ued to the .llllDII- •· 
eonstltutional prirlleges. Dot,- v. Stron~ -
1810, 1 Plnn. (W.ls.) M. ---' 

~~: 

10. - DotermlnaUon 
~.l 

.Tudgment ereditor of member of Hou,. ·.:· 
of Representativee could not malntaia : 
quo warranto proceedlng to 4eterm1n• • · 
right or title of member ·to oftlce meretr <• 
because of her status as ;Ju"dgment cred· :s-. 
ltor who was unable to obtain arrest ot"-"' 

Congressma11•a Immunity from arrest member because ot hls 'eongres3lonal 1m--.: 
did not make hlm immune from aen1ce munlty, Application of .Tn.mea. D.c.N.Y. · -~ 
or summons based on claim that he had 196:1, 2-ll li' .Supp. s:;s. _:;:~ 

/ ~ection 6, Clause 2. Holding other offices . -~~ 
V /1 No Senator or Representative shall, during the Time for whieh 'i' 

he was elected, be appointed to any civil Office under the Authority ~~ 
194 }! " 
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COMPENSATION, ARREST, ETC. 1 § 6, cl. 2 
' ~ United States, which shall have been created, or the Emolu-

l
i Vn;o?I~t; whereof shall have been en creased during such time; · and 

no Person holding any Office under the United States, shall'be a 
)!('mbcr of either House during his Continuance in Office. 

...... 

Notes of Deolsiona 

.\ppolntment CJ,urlng tenure I 
s 4 turo aatl scope of prohlblU- 1 
r..-sl;:-1lAtlon aatl fol"felture oC oUlce S 
Srn·lce lD anncd to,_ • 

Ll!.r:•rY refe1"eace. 
OCCic:ers ¢::>30.3. 
l"nltcd States cS=>l2, &L 
C.J .S. O!tlcers I 23. 
C.J.S. United States U 18, &i. 

L ~..tuht :uad scope ol p1"ohlbltloa 

The Sncompatlblllt)' is not llmlted to 
ucrclslng au office and at the 81U118 

time being a member of either house of 
Con~;ress; but 1t equall7 extenda to the 
case of holdlnG'-that is, hadng, keeping. 
p~sscsslng, or retaining--an oftlce under 
aueh clrcumatancea. Hammond T. Her· 
rick, Ct. & I[.EI.Caa. 287-289. 

~ Appolntmen' darlnc tenure 

Where a peraoll WD8 elected and quall• 
ned as a United Stlltes aenator tor a 
term explrlng lll March, 1883 and In 
ll~reh. lSSl, ha resigned to aceept the 
posltlon of •ecrotar7 to the lnterlor, 
whl~h ofllco he aoon thereafter resigned, 
arter hb second reslgnAtlon the office of 
Uritf comml88loner WAs created b7 Act 
of Congre11s, and the attorne7·general 
a•lvised that this sectlon ot the Constltn­
Uoa dlsqualWed hlm tor appoi.Jltment aa 
l"<llllmlssloner. Appointment to ClvU Of· 
tl~ 1882, 17 Op.Atty.Oen. 36:1. 

The nomlnatlon and contlrmntton of a 
person who at the time ta lnellglhle. for 
the office b7 ·coree of thta clause, cannot 
lie made the basts of his appolntment to 
•ncb ortlce atter hls Jnellglbilit7 ceases. 
Appointment to ClvU Oftlce, 1883, lT Op. 
Alty.Gen. 11:!2. 

A representative In Congress does not 
become a member of the .Honse untll he 
takes the oath of otflce as aueh repre­
oentaU-re; therefore, he ma7 lawful17 
hold an:r office trom hla electlon until 
tbnt Ume. l874. 14 Op..A.tt)'.Gen. «<S. 

One accepti.Jlg lllld holding an omce 
Incompatible with that of representative 
Ia Congress 1s tneUglble to the latter of­
nee. Bowen T. De Large. Smith Eli.Ca& 
~. 

a. Resl:na&lon and torfolture of office 
Where a person holdlnc an oWce tn­

eompatible with that ot senator 1s elect~ 
ed to the latter o.lfk:e, hla reslgnatlon or 
the former before oUertnc to assume the 
clutles of the latter will remove llll7 ob­
jection founded on this clause. Stanton 
Y. Lllll"!.Tatt El.Cas. 205. 

ContlnulnJr to execute the dutles o! an 
office nuder the United States after one 

· ls elected to Congress, but before he 
. takea hla seat, 1s not a dl.sqnallflcatlon; 
auch omce belnJr real;-ned prlor to the 
taklng of the Beat. Earle. CL & H.EI. 
Cas. 314, 

·xf one. after elec:Uon to Con~s, ac­
cepts a •tate omce, and subseqnent17 re­
elgns the aame before 1\la term 1n Con­
gress 1s to begin, he wlll not thereb;y be 
rendered lncapable of holdlng hta seat 1n 
Congress. Wuhburn T. Ripley, Cl . ..& H. 
EI.Cas. 679-682.. . .--

The acceptance b;y an7 member of an;y 
1\ftlce under the 'United States, after he 
has been elected to and taken hts seat ln. 
Congress, operates as a forfeiture of his 
lellt. VAn Ness, Cl. & H.EI.Cas. 122. . 

It the omce to which a person 1s ap­
polnted does not In fact exist, •ncb ap­
pointment wlll not render him ineligible 
to election as senlltor. Stanton T. Lane. 
Taft El.Cas. 205. 

The formal realgnatlon of an office 
·held b7 a member-elect 1s not neceasa1'7 
lt the dutlea of it have so far ceased as 
to han operated a Tlrtual abolition o! 
the omce. :tduntord, Ct. & H.EI.Cas. 316. 

L Sen-lee lD armed forces 
It would be a sound and reasonable 

pollc7 for the Executive Department to 
refrain from commissioning or otherwise 
uti.J.Lzi.Jlg the services ot Members ot Con­
gress 1n the armed forees, and the Con­
gress b:r exempUoiUI 1n the Selectl..-e 
Tralnlng and Senice Act ot 1910, M U. 
S.C..A...A.pp. I 300 [now co..-erod b7 110 U. 
S.C..A...A.pp. I 456], has recognized the 
BCX~Ddnesa ot this pollcy. llH3, 40 Op. 
Att7.Gen. Dee. 23. 

Both the Rouse p.nd Senate, exerclslng 
their consUtuUo~f prerogative. hue de­
termined upon ~pn.s 1n the past that 
service with the armed forces of the 
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