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in the more sensitive field of military uses of atomic energy. Under these
provisions, added to the Act in 1958, the President is required to determine
from time to time that ''the proposed cooperation will promote and will not
constitute an unreasonable risk to the common defense and security.' No
such requirement for renewed determinations during the course of the
implementation of agreements for cooperation in civil uses was added to
Section 144(a), which deals with agreements in civil uses.

3. Additional provisions relating to export licensing of specific
types of nuclear goods are covered in other sections of the Act. Chapter 10
deals with licenses for production and utilization facilities. Section 103
covers licenses for commercial facility, i.e., power reactors, while
Section 104 covers licenses for research and development facilities,
In point of fact, licenses are rarely if ever issued for commercial power
reactors since these are built abroad from components derived from a
number of sources. At most, individual components of such reactors are

shipped from the U.S. under export licenses issued by the Department of

Commerce. Those reactors which have been the subject of export licenses

as complete units are usually research reactors exported under Section 104.
Under Section 104(d) no license may be issued for the export except under terms
of an agreement for cooperation although component parts specially

identified by the Commission may be exported without an agreement for
cooperation on a determination that the export will not constitute an un-

reasonable risk to the common defense and security. The language
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appears in the last sentence of Section 104(d) that no license may bé
issued to “any person within the United States'' if this would be
inimicable to the common defense and security clearly relates, in my view,
to activities within the United States and not to the act of export itself.

The export of source material is covered under Section 64, 1Itis

entirely clear that under this Section the export of source material can

take place either under an agreement for ;:OOperation_og_ on a determination

that the export will not be inimicable. A similar approach is provided for

by Section 82 in relation to export of by-products material. These sections
‘contemplate that distribution of source and by-product material would

normally be accomplished by the Commission its-elf, i.e., AEC, and this indeed
was the normal procedure in the early days of the program.

The foreign distribution of special nuclear material is covered by
Section 54 and 57. In practice this is by far the most important area of
exports since these occur on a repetitive basis over the lifetime of such
reactors. Here again the original procedure dealt with exports directly
by the Commission, Under Section 54 it is clear that the only export
requirement is that it be pursuant to the agreement for cooperation. After
the 1964 amendment to the Atomic Energy Acf, export by licensees

became the normal procedure. Section 57(c) provides that the Commission

o
jurisdiction of the U.S. except under Section 54, i.e., under an agreegi;gient ‘3 :

shall not distribute any special nuclear material to any person not uﬁdel;,biﬁ;g;?':«,
. . 4 o

o
o f
NG

for cooperation. Alternatively, the Commission may not distribute an'y)

special nuclear material to any person within the U.S. except on a finding
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of noninimicability. The structure of this section makes it clear that
"within the United States'; referes to distribution of material for uses
within the U.S. , é.nd not simply to possession by licensees for the purpose
of exports, Séction 53 which now authorizes the issuance of licenses for
the import or export of special nuclear material originally dealt with the
domestic distribution of special nuclear material and the Section is still so
entitled. The language authorizing import gnd export licenses was added
at the time of the private ownership amendments of 1964, Significantly it
refers only to export under the terms of an agreement for cooperation and
contains no language calling for a finding of non-inimicability,

In summary, I conclude that:

l. Exports of the more sensitive items, i.e. , complete reactors
and special nuclear material, are to take place only under an agreement for
cooperation. When this requirement is me‘t, there is no need or room for the
added requirement of a non-inimicability finding on a case-by-case basis.
The President has made the definitive finding that performance on the
agreement will not be inimical to U.S. security interests,

2. In the case of export of less sensitive items, i.e. , source
material, by-product material, or reactor components, the Act provides
two alternatives for export:‘ under an agreement for cboperation orona

finding of non-inimicability. This latter alternative was intended for the
export of these less sensitive items where no agreement had been em\\
| (3 e
and was indeed frequently applied in just that way, , %
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3. There is language which appears in several sections of the
Act ealling for a finding of non-inimicability when issuing licenses to
perséns "within the United States.' When viewed in the overall structure
summarized above, I believe that it becomes clear theat the words "'within
the United States' relate to activities which the. licensee will undertake
within the U.S., and not to the act of export itself.

It is my distinct recollection that as we began to issue licenses for the
export of reactors and special nuclear material, we informed the Regulatory
side of the Commission only that the proposed export was pursuant to an
agreement for cooperation. I have been informed that this procedure has been
modified in recent years and that a ''dual determination' is made, i.e., that
the export is not only pursuant to an agreement for cooperation but also that
it is non-inimicable. I have discussed the interpretation discussed above with
several attorneys, including Jack Pender and Mark Rowden. Mark informed me
today that he had looked again at this question following my conversation with
him on this point some two weeks ago. It is his conclusion that the Act was
unclear and that either interpretation can be defended; by practice, however,
the AEC has essentially opted for the approach requiring a dual certification.
Mark also states, and I havenot had an épportunity to review this personally,
that the Commission regulations call for the dual determination thus further

‘_,v""" : Ska
strengthening this interpretation, A

Whatever the practice has been, I am convinced that the interpreté_jﬁgn g

“that an export under an agreement for cooperation need not be subject to —

a separate determination of non-inimicability, is the correct one. Indeed,
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I believe there is a strong basis on which to conclude, in view of the
President's determination under Section 123(c), that any further determination

by any other authority is improper and contrary to the Act.
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REfirmation

I atfiyp that I am the duly authorized counscl for
Petitioners 1in this proceeding and that the staltements con-—
talned 1n thHis Petition are true and correct 1o the be=t aof

my personal knowledge.

Richard A Frank

Subscribed and sworn_to before
me this /27 day of Jlteecd
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