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MEMORANDUM T O: 

FROM: 

SUBJECT: 

• 
· 1Gci G~~ cl'- ca. l l-<-- '-i< 

_J 

NSC - Dr. DAVID D. ELLIOTT 

OES / SCI/AE - Myron B . Kratzer 

R equirements for Export Licensing 
D e te rmina ti on under the Atomic 
Energy Act 

F ollowing up on our conversation of this morning, I have attempted 

to summarize below the principle points in support of the view that individual 

expor t transactions under an Agreement for Cooperation do not require a finding 

that such exports are 11non-inimicable to the common defense and security. 11 

1. Agreements for cooperation in the peaceful uses of atomic 

energy are contained under Section 123 of the Atomic Energy Act. Sub-

section b requires that 11 the President has approved and authorized the 

execution of the agreement and made a .determination in writing that the 

perfonnance of the agreem.ent will promote and will not constitute an 

unreasonable risk to the common defense and security. 11 Thus, a 

determination is made at the time the agreement is signed, stating 

n ot merely that the agreement meets U. S. security interests but that its 

performance meets these objectives. I belive that this structure was 

intentional from the outset, inasmuch as it was recognized in the earliest 

days of the peaceful nuclear program that we rnust offer reasonable 

assurance of continued supply to other nations . 

2 . The interpretation that the President's determination under 

Section 123 (b) is intended to be a continuing one is supported by the new provisior 

under Section 144(b) and (c) which deals with the agreements for 
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in the more sensitive field of military uses of atomic energy. Under these 

provisions, added to the Act in 1958, the President is required to determine 

from time to time that "the proposed cooperation will promote and will not 

constitute an unreasonable risk to the common defense and security." No 

such requirement for renewed determinations during the course of the 

implementation of agreements for cooperation in civil uses was added to 

Section 144(a), which deals with agreements in civil uses. 

3. Additional provisions relating to export licensing of specific 

types of nuclear goods are covered in other sections of the Act. Chapter 10 

deals with licenses for production and utilization facilities. Section 103 

covers licenses for commercial facility, i.e., power reactors, while 

Section 104 covers licenses for research and development facilities. 

In point of fact, licenses are rarely if ever issued for com1nercial power 

reactors since these are built abroad from components derived from a 

nmnber of sources. At most, individual components of such reactors are 

shipped from the U.S. under export licenses is sued by the Department of 

Commerce. Those reactors which have been the subject of export licenses 

as complete units are usually research reactors exported under Section 104. 

Under Section 104(d) no license may be issued for the export except under terms 

of an agreement for cooperation although component parts specially 

identified by the Commission may be exported without an agreement for 

cooperation on a determination that the 

reasonable risk to the common defense and security. The language 
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appears in the last sentence of Section 104(d) that no license may be 

issued to "any person within the United States" if this would be 

inimicable to the common defense and security clearly relates, in my view, 

to activities within the United States and not to the act of export itself. 

The export of source material is covered under Section 64. It is 

entirely clear that under this Section the export of source material can 

take place either under an agreement for cooperation..£!. on a determination 

that the export will not be inimicable. A similar approach is provided for 

by Section 82 in relation to export of by-products material. These sections 

·contemplate that distribution of source and by-product material would 

normally be accomplished by the Commission itself, i.e., AEC, and this indeed 

was the normal procedure in the early days of the program. 

The foreign distribution of special nuclear material is covered by 

Section 54 and 57. In practice this is by far the most important area of 

exports since these occur on a repetitive basis over the lifetime of such 

reactors. Here again the original procedure dealt with exports directly 

by the Commissiono Under Section 54 it is clear that the only export 

requirement is that it be pursuant to the agreement for cooperation. After 

the 1964 amendment b the Atomic Energy Act, export by licensees 

became the normal procedure. Section 57 (c) provides that the Commission 

shall not distribute any special nuclear material to any person not unde;:_~n~&'·,,, 
1..~· (\ 

jurisdiction of the U.S. except under Section 54, i.e., under an agre~ent ~· 

for cooperation. Alternatively, the Commission may not distribute any 

special nuclear material to any person within the U.S. except on a finding 
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of noninimicability. The structure of this section makes it clear that 

"within the United States" referes to distribution of material for uses 

within the U.S., and not simply to possession by licensees for the purpose 

o{ exports. Section 53 which now authorizes the issuance of licenses for 

the import or export of special nuclear material originally dealt with the 

domestic distribution of special nuclear material and the Section is still so 

entitled. The language authorizing import and export licenses was added 

at the time of the private ownership amendments of 1964. Significantly it 

refers only to export under the terms of an agreement for cooperation and 

contains no language calling for a finding of non-inimicability. 

In summary, I conclude that: 

1. Exports of the more sensitive items, i.e., complete reactors 

and special nuclear material, are to take place only under an agreement for 

cooperation. When this requirement is met, there is no need or room for the 

added requirement of a non-inimicability finding on a case-by-case basis. 

The President has made the definitive finding that performance on the 

agreement will not be inimical to U.S. security interests. 

2. In the case of export of less sensitive items, i.e., source 

material, by-product material, or reactor components, the Act provides 

two alternatives for export: under an agreement for cooperation~ on a 

finding of non-inimicability. This latter alternative was intended for the 

export of these less sensitive items where no agreement had been e~ 

and was indeed frequently applied in just that way. f i f) 
v~ ~ ! 

,9 / 
/ 
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3. There is language which appears in several sections of the 

Act ealling for a finding of non-inimicability when issuing licenses to 
I 

persons "within the United States." When viewed in the overall structure 

summarized above, I believe that it becomes clear theat the words "within 

the United States" relate to activities which the. licensee will undertake 

within the U.S., and not to the act of export itself. 

It is my distinct recollection that as we .began to issue licenses for the 

export of reactors and special nuclear material, we informed the Regulatory 

side of the Commission only that the proposed export was pursuant to an 

agreement for cooperation. I have been informed that this procedure has been 

modified in recent years and that a "dual determination" is made, i.e. , that 

the export is not only pursuant to an agreement for cooperation but also that 

it is non-inimicable. I have discussed the interpretation discussed above with 

several attorneys, including Jack Pender and Mark Rowden. Mark informed me 

tqday that he had looked again at this question following my conversation with 

him on this point some two weeks ago. It is his conclusion that the Act was 

unclear and that either interpretation can be defended; by practice, however, 

the AEC has essentially opted for the approach requiring a dual certification. 

Mark also states, and I havenot had an opportunity to review this personally, 

that the Commission regulations call for the dual determination thus further 

iiJNo· 
,_.\ . ' ,_, <,....' 

.~} c~~ \ 
~·~/ .' 

Whatever the practice has been, I am convinced that the interpretailon ~: 
' ., 't, 
'v' /,. 

' ·~ 
that an export under an agreement for cooperation need not be subject to 

strengthening this interpretation. 

a separate determination of non-inimicability, ·is the correct one. Indeed, 
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I believe there is a strong basis on which to conclude, in view of the 

President's determination under Section 123(c), that any further determination 

by any other authority is improper and contrary to the Act. 



\.:- ·, ... 
~ ;.)--: c . ( . .;.,;)7 

:; /) .· ----. - > 

To tf,·tI~-.;i.; ::;/::; )( 

EXECUTIVE ORDER 

// /a~ 
- -f L - - - -

PROCEDURES FOR AN EXPORT LICENSING POLICY 

AS TO NUCLEAR MATERIALS AND EQUIPMENT 

The Energy Reorganization Act of 1974 transferred 

to the United States Nuclear Regulatory Commission the 

licensing and related regulatory functions previously 

exercised by the Atomic Energy Commission under the Atomic 

Energy Act of 1954, as arci.ended. 

The exercise of discretion and control over nuclear 

exports within the limits of law concerns the authority and 

responsibility o f the President with respect to the conduct 

of foreign policy and the ensuring of the common defense 

and security. 

It is essential that the Executive branch inform 

the Nuclear Regulatory Commission of its views before the 

Commission issues or denies a license, or grants an 

exemption. 

NOW, THEREFORE, by virtue of the authority vested 

in me by the Constitution and statutes of the United States 

of America, including the Atomic Energy Act of 1954, as 

amended (42 U.S.C. 2011 et Se:s£..), and as President of the 

United States of America, it is hereby ordered as follows: 

Section 1. (a) The Secretary of State is designated 

to receive from the Nuclear Regulatory Commission a copy of 

each export license application, each proposal by the Nuclear 

Regulatory Commission to issue a general license for export, 

and each proposal by the Nuclear Regulatory Commission for 

exemption from the requirement for a license, which may 

involve a determination, pursuant to the Atomic Energy Act 

of 1954, as amended, that the issuance of the lice nse or 
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I exemption from the requirement for a license will, or ·will 

not, be inimical to or constitute an unreasonable risk to 

the common defense and security. 

(b) The Secretary of State shall ensure that a copy 

of each such application, proposed general license, or 

proposed exemption is received by the Secretary of 

Defense, the Secretary of Commerce, the Administrator of 

the United States Energy Research and Development Ad.minis-

tration, hereinafter referred to as the Administrator, the 

Director of the Arms Control and Disarmament Agency, 

herein~fter referred to as the Director, and the head 

of any other department or agency which may have an 
-

interest therein, in order to afford them the opportunity 

to express their views, if any, on whether the license 

should be issued or the exemption granted. 

Sec. 2. Within thirty days of receipt of a copy 

of a license application, proposed general license, or 

proposed exemption, the Secretary of Defense, the Secretary 

of Commerce, the Administrator, the Director, and the head 

of any other agency or department to which such copy has 

been transmitted, shall. each transmit to the Secretary of 

State his views, if any, on whether and under what conditions 

the license should be issued or the exemption granted. 

Sec. 3. The Secretary of State shall, after the 

provisions of section 2 of this order have been complied 

with, transmit to the Secretary of Defense, the Secretary 

of Corrnnerce, the Administrator, the Director, and the head 

of any other department or agency who has expressed his 

views thereon, a proposed position of the Executive branch 

as to whether the license should be issued or the exemption 

granted, including a propos~d judgment as to whether issuance 

of the license or granting of the exemption will, or ·will 

not, be inimical to or constitute an unreasonable risk 

to the common defense and security. 
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Sec. 4. If the heads of departments and agencies 

specified in section 2 of this order are unable to agree 

upon a position for the Executive branch, the Secretary of 

State shall refer the matter to the Chairman of the Under 

Secretaries Committee of the National Security Council in 

order to obtain a decision. In the event the Under 

Secretaries Cornrni ttee is uI1able to reach a decision, the 

Chairman of that Committee shall refer the matter to the 

President for his decision. 

Sec. 5. The Secretary of State, after taking 

the actions required by this order, shall notify the Nuclear 

Regulatory Conunission of the position of the Executive branch 
I 

J 

as to whether the license should be issued or the exemption 

granted, including the judgment of the Executive branch as 

to whether issuance of the license or granting of the exemp-

tion will, or will not, be inimical to or constit ute an 

unreasonable risk to the common defense and security. 

The Executive branch position shall be supported by 

relevant information and documentation as appropriate to 

the proceedings before the Nuclear Regulatory Commission. 

THE WHITE HOUSE, 

February 2, 1976 • 
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MEMORANDUM FO~: 

THROUGH: 

FROM: 

SUBJECT: 

• 

THE WHITE HOUSE 

W AS HIN GTON 

July 16 , 1975 

GLENN SCHLEEDE 

PHIL BUCHENf.u.fb. 

DUDLEY CHAFMA.1\f jS-C 
Protection of Information in 
Civilian Nuclear Installations 

The issued raised by the letter from the Nuclear Regulatory . Commission is whether new safeguards for commercial nuclear industry information should be handled _under the e.~isting cl.assifi,ca­tion procedures (E. 0. 11652) or some new procedure established specifically for the commercial nuclear industry. T he majority view of the Comw...ission favors the use of existing classification p r ocedur e s. C o=:....-::iis sioner Gilinsky dis sen ts, arg uing it would oe an overextens ion of the concept of n ational security to apply it to !~e ::-:.sks of c-:-~nal activity as s ociated with use of nuclear e::e:-gy in the co===-_e rcial sector. He a lso objects to categ oriz a-
~or: oi es sentiZ..::y- ::?rivate data in private hands as 11official 
:.~o .:-:::c.ation. ,. -:o=imissioner Gilinsky favors the study of an alte :-r:.ative ::i:-8ce C.u..::-e t o meet what he categorizes as the "inescapable 11 
::eed fo r so::::::.e ::':e g r e e of control. 

.:;: am in cor:l?lete ag r eement with Commi s sioner G ilinsky. 

T o t he ext e nt that ther e is a need t o extend protection of commercial n ucle ar i ndustry inforr::-.:.a.tion to p r otec t it from c riminal activity within the United States , that purpo s e h as no nece s sary connection with n a tional s ecurity; T here is a valid and urgent need for p rotection agai ns t d omestic c r irr:i=ial e l e m ent s of informa tion t hat m ay b e of little or no importanc e for national security reasons. Even informa­tion k now n t o t he Russians , for example , may n e ed t o be protected :.::.ternally to kee:> :.: out of d o mestic criminal hands . 
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To stretCh the concept of national security for this internal purpose would be much less acceptable politically than to establish a new safeguard system addressed specifically to domestic protection. Such a system would n ot suffer from the negative connotations that are now rampant with respect t o national security classification, and should find positive support for the purpose of preventing nuclear incidents at h ome. 

Administratively, our study of this issue should reflect the domestic - and civilian, as distinct from national security, purpose of the program. This suggests the desirability of giving the lead to the Attorney General and the Director of the FBI. Commissioner Gilinsky should,. of c ourse, be given a full opportunity to participate in _any study and in the formulation of recommendations. 

The matter deserves a very high priority. 
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THE WHITE HOUSE 
WASHINGTON 

July 11, 1975 

TO: 

FROM: eede 
/ 

What do you think of the 
arguments of the dissident 
Commissioner in the attached? 

Attachment 



. : -

. -. 
,/ 

:· ,., . :.· ,..-::-;. 
/- ·[ ... " .. j 

·-. - ·~. ' ..... : '\ 

:.. 

•·_,;,.-.. · .... -.: . ·· 

i' 

• 

------~-.--·----------..------------

-~ 

~ -· 
' ~ ; _, . 

TO: 

FROM: 

What do 

TH .E WHITE HOUSE 
WASHINGTON 

July 11, 1975 

DU~~},JCHAP~ 
GI~e 

/ 
/ 

you think of the 
of the dissident 

in the attached? 

arg--..unents 
Commissioner 

Attachment 

-... --~. 

., 
.. :-'" .:.:-i~· ~-...-.' ·- -,. - - . 

. -;. 

.. 

.. 

,, 

l 

.•. 

;, 

.,, 



The President 
The White House 

cor:F IDENTIAL 
UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
WASHIN GTON, D . C. 20555 

MAY ?.. 0 1975 

Dear Mr. President: 

I wish to convey to you the views of the Nuclear Regulatory Commission on the study of- the national security aspects of releasing safeguards information carried out under NSSM 216. 
The Commission is in unanimous agreement with the general proposition that effective means to protect certain safeguards information are a necessary element in an overall system designed to guard against theft or diversion of nuclear materials or sabo­tage of civil nuclear installations. It would appear that achieving this objective ~ whether by classification or by some combination of other means such as described in the study -- will require restrictions on acc~ss to such information within the - industry -aI{d by the public. This means the application of an industrial security program to private activities not· now subject to security restrictions and also entails -the imposition of limita­tions greater titan are now the case on public part.icipation in safeguards-related aspects of the nuclear regulatory p~ocess. Taus> what is involved is a major step - a step which departs Irom a consist:=nt policy over the past twenty years of maximizing the public'$ atril.ity to p.irticipate in all aspects of nuclear · regulatory p~dings. 

Given these considerations, it is our view that any action to i::!pose adced security controls on information cf the subject type should be carefully tailored so as to apply the minimum restrictions needed to ac~ieve safeguards objectives. The Commission would put forti"'l, in t-bi s connection, the following operative principles: 
Restrictions should apply only to those activiti~s where such a reau:i:r.:ement is definitely established £or safeguards purposes •(principally> to those · fuel cycle activiti-es which involve the handling of signi£i­C.2:1t quantities of s-crategic nuclear materials, w:lth only limited appl-i,--.,.-tion to nuclear power plants). 

CONFIDENTIAL 
r. t T -~~-;H,:>d _uocumen ~"··-- =· -- - · --
Herewith C , ---· . ; -

_,..,,....~r ". _·-. :.·;_• :_· .. ~~~.( i\ I ,, ' - •,.• ' --'-- INFORMAT!O~·! -~ 
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The President 2 - MAY i:! 0 1975 

A new security program nee~ not apply across­
the-board to the entire nuclear power industry. 

As regards those activities which are covered, 
restrictions should be applied to the minimum 
information necessary to achieve safeguards 
objectives. 

·Any such restiictions should be applied only when 
and to the extent that .some other measure will not 
supply the protection deemed necessary for safeguards 
purposes. 

, .. - . 
With these principles in mind, the Commissio~ has also carefully 
weighed the matter of whether the nat:fonal security classification 
system is the regime best suited to give safeguards inforination 
the requisite degree of protection. The m.;aj ority of the . Commission 
believes .that it is. In reaching.this . conclusion, two 
tives were considered:' . 

. ..... ;; --

1. Assuring the trustworthiness of persons generating · 
and having access to the ·· subject information. · .:..,~;. . .... ·, -

. .:- .:..-: '-~- .. ~- ~ .. -..;.#~r ~ ~ . 
. - . . 2. . j~·rotecting the utl~rmatio~ from unauthorized dj_sclo~iire . . ' , . . 

while in the possession of NRC • . . . . '.:' , -~ ~ /7A~ ·:-;;,~;; 
- . ' ..,. ·t; .. ~,"I. "' · Short of special legislation - which w()uld not appear to be . _"'~~ft::·~~~: 

necessary at : -, ; s juncture - national security classification is _ .:~; ~ ' .. :" 
the only single way to accomplish both objectives; and, on balance,. ._ ·"· .. ,·~. w .. ;. 

it is probably the soundest available way to .achieve ea:ch of. these .· ;. :-'»:. · JJ·-~ 
objectives. · ~Commission majority, in considering its position, .>.·.:_".'~=.'..::·: 
w-as particnJ a::•:y mindful that national security classification . . . ~. ~ .. ~ c• 

under the Exe • 1 !:ve Order provides a framework· which assures the 
procedural ~_gl:t:ts of .persons af£ected and ·is a system familiar to 
the Congress~ :::ie courts and the· public.. The -Colilinissioti. would urge_,. 
however, . t.ha-c the firmest possible underpinnings be provi.ded for 
application of the national security classif i .cation syst~ to this 
type of i:Iformation (i.e., information which is .privately generated 

· within a regulatory framework) - This may make ±t· desirable to 
amend EXeo:ttive Order 11652 so as to give suc_h information explicit 
coverage r~ereunder. 

-. ~""';,,.,, ... J :..;..' .. ·-.. .. ;; :· .... _:.,. .. 

. : ... -.. ;. 
- In sum, based on t he f ore.go±ng considerations and with the lintlta­

tions indicated, the majority ·of the Commissioners are of.. the· view 
that cer-~ types of safeguaids information should be covered by 
s ecurity Les.__~.::::ions and that the classification system established 
u~der Exec~~ve Order 11652 provides an appropriate basis for 
protecti n g sucn information. 

CONF fDENTIAL 
- •. 
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The President 3 - MAY 2 0 1375 

Commissioner. Gilinsky disagrees with the majorit:y view. He believes that the disadvantages of employing the nati9nal security classification system, pursuant to Executive Order 11652, are so great, both for substantive r~asons and those related to public perceptions, that more careful examination of alternative approaches should be·."undertaken before a final decision is mad.a. He believes the NSS?-1 216 study to be inade-quate in t:'>Jo respects: with regard to the analysis of alternatives for protecting information, and with regard to the related dis~ cussion of the impact of national security classification upon public acceptability of civilian nuclear programs. The Commissioner also suggests th.at, in consideration of the potentially momentous and long-term impact of the . decision in question on a critical civilian industry, further study of this issue should be done with Domestic. Council participation. The background of these views is set fort:h at greater leng!=}l in an enclosure to this letter. 

Turning to th~ matter of types of safeguards information warrant­ing protection, the full Commission believes that -- apart from the means adopted to protect the information -- at least the security pl.a~ · of critical fu~~· cycl~ facilities should be given~ protection from unauthorized disclosure additional to that pro­vided today. HoWever, with regard to light water reactors using uranium :fuel of low enrichment, the Connnission believes that alternati-ve means of protecting security plans from unau­thorized discToS1'JTe, or compensating physical security measures> should be fu.rt:Jer analyze~ in light of the nature ·and consequences : 0£ sabotage tn-snch facilities before applying national security resl:rictions ±?x. this area. We also believe that the portions of the study' deaJ~~g with the disclosure of reports on inventory discrepancy ~£ special nuclear material do not provide an adequate basis for deciding under what conditions such information should . be wirhheld_ We therefore urge that, before you make any decision on withholding information of this kind from public disclosure, yoµ direct that further analysis be undertaken. Specifically, we recommend analysis of the relationship between the release of inventory discrepancy data -- at any time ·-- and the credibility. of hoaxes. We also recommend the development of" alternative criteria £or rel.ease of data (e.g., withholding of -a small, but particularly sensitive, part of the data; aggregat­ing data), taking into account the possibility that hoa.."'tes may not b ecome any less credible after a predetermined interval, such as the six: months assumed in the study. 

£0iff IDENTIAL 

. -. 
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In order to permit the earliest possible decision on th~ unresolved issues, we would urge that the NSSM 216 Working Group be directed to complete quickly a detailed ana~ysis of the means which might be employed to pro tee t inventory dis­crepancy data, while at the same time keeping the public adequately informed of this aspect .of the civil nuclear industry -- a public policy consideration which the Commission deems to be of prime importance; The Group should also carry out, simultaneously, an additional study of the risks associated with sabotage of light· water reactors and of the need for additional in~ormation safeguards to· reduce these risks • . 

Finally, in l"'ne with our earlier observation, we urge that the Justice Depa.rt:ment carefully review the question 9f whether the present provisions of Executive Order 11652 are sufficiently comprehensive to cover information of this t:ype. 

The Nuclear Regulatory Commission staff will be pleased to participate in additional analyses such as those we have · recommended, as well as in the necessary follow-on work to identify specific safeguards information that should be classified or otherwise protected in accordance with decisions made. Prior t~ ma}dng our de~erminations on what specific safeguar.ds infonna-­tion w:ill be -classified or oth~rwise protected, we will afford the NSC staff an opportunity to comment on our proposed deter­minations. 

On behalf of t:le entire Commission, I would like to express our appreciation for. the opportunity provided the Commission staff to participate- :!J:l this study and for the invitation to the . Commission to 5Irn.ish you with its views. "· 
.._ · . . 

Respectfully yours, ~ . _ , ~::; • - ; • - • ' I .. -_-:: ... . 
. . 

. . : ~-. .. ,.. ~. . ; 
.. ·-

Enclosure-: 
Comm.iss±orrer ·Gilinsky Comment: 

Original signed by 
William A • . And~rs • ._ 

WiTiiam A. Anders 
CbaL.-man 

CONFIDErITTP1 
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CONMISSimTER GILINSKY' S CONMENT _ CON('J:RNING NATIONAL SECURITY CLASSIFICATION OF CIVILIAN NUCLE...\R INDUSTRY DATA 

In my view, commercial nuclear industry safeguards information is not of the type contemplated in Executive Order 11652. The Order refers to "official information within the Federal Government" which "bears dire'ctly on the effectiveness of our national defense and the conduct of our f or­eign relations." It is, I believe, an overextension of . the concept of national security to apply it to the risks of criminal activity associated with use of nuclear energy in the commercial sector. Furthermore, cate­gorization of essentially priv~te data in private hands as "official information" on the basis that the industry in question is federally licensed is, I believe, unprecedented. We shoutd approach this uncharted area with great caur..; on •. · 

_It is regrettable that any sort of information control is required here. Unfortunatel.y, it seems inescapable that some degree of control is needed. · But before. we institute more extensive controls thau now exist, we should have a better understanding than we 113.ve today of the threats against which ·· we must provide protection. 

. 
, 

·-· 
We will not, in the end, deny ourselves means that are essential to our 

. . ~ 
domestic peace. But if we .are wise, we shall. clearly circumscribe the domain of restrictive measures. · A broad interpretation of national security .. · with regard to nuclear power could lead step-by-step to extensive classifica- " tion wi_Eh consequent chil 1 ing effects on the public's need to know and _debat·e • . - .. .. :c.-
It may turn out that no other course is open for· protecting certain nuclear industry information; such as facility security plans, which o! course need - . -to be protected. Bnt in view of the far-reaching implications of such a · st2p ~in particnl.ar, introduction of a railital:y element into our civilian · · el0 c1rlc power in•Jns:t::y - it should not be taken without a searching and · · comprehensive study of alternatives; this, in xay opinion, has not yet been accmnp!k-hed. For example,. the NSSM 216 study dismissed too readily the possibility of snpplE!!?!eUting NRC's present classification and clearance aut!iorlty by means 0£ suitable legislation. 

There is still tbe to re-study the matter. Industry is disinclined to reveal. a:ay of ~ inf or.nation in question • . The NRC is under pressure to reveal only material inventory discrepancy data. In the interim, the latter data could adequatel.y be handled in accordance .with the guidelines proposed by the NSSM 216 study ~ in most cases this would mean release after a six-month period. .-
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Finally, I believe that use of national s ecurity classi fication would adversely affect the acceptability of nuclear power i n t his country. Such use woUl.d unnecessarily f eed the existing apprehensions and f ears . aIJong part of the public over the dangers of organized, malevolent acts. invol ving nuclear facilities, and it would tend to support charges that nuclear energy can be employed in a secure manner only by resorting to procedures more characteristic of a garrison state than those of t he traditiona1 f ree enterprise system in the United States. 

. . 
. •. . -, . 

·. 

. _ .... 

~ ~ .-~~~ .. :: 
_ .... ___ ;;;=l 

.._ .. .... ~,;.:· · -. -·-:...-. - --- ____ ... _ :-:- - .. ---
.,. 

...... . 

. ,• 

·: ·.··_ 

... 

. -... · 

' - 7 · ~ ... .. 

-. 
- . 

·-. . -:· :·:~(. 

. _. -~~-:~·-. ~j~· ·. ~ .. , : . 

:-"·!-""; ~· .: ~ - • . ~ -~-

. ' ··_ .::.~·;:~~ .... ,,• L:: .. 

·; -. . . ,.-_ 
: . · ·-' · ~ .. 

-··. - --.. ;_ ·~·- _: 

- · t . _,, • · --- . 

•":."' : ... .. · . .-· 
.-.. ·."·. ·. ' - .. ,,.' 

. ..... 'i,,. 

-. . - . 
~ -... ;. 

· .:.· 
':,." ·": . : . ::,,,,-~ 
:-.- · .. ~· ... . :~ . . : 

-Joi' .: .o:-· 

~: . :~::-; ~:? ... . 
·. ,:: ~- : 

: . _.,.;.' _:~ 

.-. · • .• - .• ·- ~ ..... ;-: •• , .• w~ __ • 
- • . , .... _ J • •• • • . . -; "· .... 

.... 

--~-~--~ 

~:;. ··~ 
·"' .• .. - .... ~-



••••• 

77 
!\ 07 0651 01 

76 
W DELHI 

TO S CST TE S OC t MEDIATE 4460 

E 0 LHJ 3407 

DECLl\ SSlFiED 
E.O. 1295.fs Su(;. 3.6 

hlR 98· 31, d-8 j §&..tcp{ .et:y t,j, 1/ 01 

By ot..u..., NARA, Date t,,/.;);i./01 

• •'fl· COPY 

T l OM Y 056 OTO 0 A 7 CVO N OEl I 
• IOT 

Q v 0 6 
EO 11 
TAGS: TECH E RG J. 
SUBJ CT: TA PUR UCLE R FUEL XPO T LICENS 

Ef: TAT 5215 

PS :Ol"" 6 PAG Ol TO :ot-5/ , : ll 

TE MS OF N C 
AS FOLLOW : 
TH. US, I 

OTG:051'30 Z 

• t COPY 

R 76 



----~ 

• •• 

PS :017 b P GE: 02 02 

••• 
:o /1 :41 

l 

60 
0 

l 

O G:051 0 Z 

• ,: ra v 

76 



U'-~ITED STATES 

NIJCl_[/\ii : ~FGUL;"..To:;y cc·.1·.1:s 0;10;\) 

J, j··c. Gc:orc__;c~ ~)1J1-ir1g~:;t.c·c;:n 
Executive Sccret2ry 
Dcpu.r;::.n1cnt. of St:ate 
l·l a~;;h i ng"i::on , D. C. 

Earch 5, 1 976 

l·l1~ ron 1-( J~ a ·t z c:c 1 2\ ct: _l_ Lt LJ li ~-;:ii~~ t :.~. n t. 
Sccret2ry of s L>iJc:e ( o:~:s ) 

]Jc~ar l·lr .. Spri.119stccr1: 

On March 2 , 1976, ~he ~uclear Regulatory Corrmission was served 
\'lith pc" i::.it.:i.ons seeking leave ·i.:.o int:.e:cvcne in ,n·.10 licc::nse 
applications Ior the export of special nucl~ar material to 
Tndia (L:'Lcensc Nos . ZSi\~1-805 and XSl\ l,~- 845) . Copies of -~:hc:::;e 
pc i· i tio:n s h 2 ve b een furn_.;_ sh2d previous ly ·i::.o yo-ur Dce>partit:f'.".n t 
L:1~c ()1)(_]}1 }\ct i:ng A~:Js5.:3t_c:::-1-t Scc~r0i·.a.r~/ i·;y1~CJ:Cl J\1.:--a. t~zc:;r .. 'I'J-1e 

l:: '(; ;: j t. j ~r1c1: s ( ~; -i z°) :.(}~a c: 1ti1-> / >; ,3 t:d ·_1:~:~ l Rs::~ o· 1 .( c~ :,~ ~3 J)c~ f c; Ti !~e CCllJ 'j c~ i J 
an cJ U11-ic)11 of ("oncc::::cn.c:d Sc.-ie:_'J1 t~ _i_s·t-s ) also J~t:-c.1u~::.;·t a. J·:ca=cin.g 
·!_ J1 <... ~·)?' -i J ~ ( ; i:-1 (jil '.~; i l· 11 l· l-1 G (:()j .-~: ni. !3 ;-; .-:_ t)J l ' S C· C)f"J Si tJ c: L Ci ti 011 0 f t __ }-.? C 
c~'-pl_:; ~- .i 1·_~ r:.. -;_ 5_ c;11 s • 

!J.'\l1c~ :J e f:C:: ti ·ti c:;ns t __ :\:i:,_1 s t . .i t-L1 te t.l-1e f i:c st:. l. .. eq·uc: s t .s for i11-'cc2 r\: OJ1 ·--
ti o n and heQring on an export licen s ing application for 
spe;:ci a l nuclear mater i a ls rece :i.ved by eithe:c the \!HC or i ·t_s 
prer:lc=:ce ~3sor the Atorni c Ene:c<;y Conuili ss :i_on. Be fore :en l i ng on 
the several is s ues presented , the Cu;-mTli s~d.on wishes to , ~-:bLain 
fu:c-~J1er in:lcrjna·tion 21-1 d \' i c-: .. ;; s of con l'.; 2)~11ed go1..7crr1~·r'.2r.;t. a,:-J·c:r1 c~it; s 
and o ·thers to assist it in 1;1a.\:.ing its c'lc::cisions . J~ccon1ing1y, 
a nd consistent with the p~ocedurcs outlined in Executive 
OrJ~£ No . 1J 9 02 for furnishing Executive Branch views on 
nuc:ln.1c c:x:_;.);~ t l :ice,1se Gpplicat :i.ons to the I<JRC , \'.'C invite 
ycil i.:.o s-c.b171i t v i.\:::ws an d co::.>1ments on the i ssues :r:a ·;_~:.c d 1 n i'J·i e 
i)e U .1.-ions . 

.AL·;o , ·\.he C'n "t!•1 i. s~:0 ion b C'. lievc:s J. -c \·:ould be appro;_J·~ .i.0te :for you 
to in .Ccun the Governrn2nt. of In di a of the N:RC' s i nt.<::ndc::d 
course of 0 ction for d e t cirn-;n i ng t}1e .i s~.:>u.::cs •co: :i :'3 .) d b y t h e 
pi~-Li tions 1 and its wi ll ingness to cn~:e:r-i:c'> 1.n 2;·1y v ic:\·ls that 
goverrm12 nt ;1;ay wi s h to expre:_;s , eitl-le1: for :;L".L r1L= s ion t}-i:cough 
your Departne nt or independently . 

I· 
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Irl t.J1j s L-c:s.r~:i~cd, tJ1e C\_):1··.~.!is~:->.i.()11 } -1z~s 2s~~c:.:cJ. t.11aL 1.'i~cit.~·-c·.n ~~-t_r.iL<-:;~ 

;:,en ts bo file:u 'i'li th it no L-ii.cr U1.1n 5: 00 p. rn., Fr1.r',·y, 
J.jCJ:cch 12, 19'/6, and has sc:Oi.:dn·l_cd a. prcl ir:,i nary o:c,-11 hccJ.:cin•J 
on :i ~; ~> n c s r c J P v an t 'L o Uv::: pr i_~ i. t:i on s a t l 0 : CJ 0 il . rn . , o !l. 

\'7cc1 1.1c:~cJi1y , J.J.-i:i:ch l'/ , 1976. TLc ~!ca:cin<J ,,.,5 J.l b'::'. )Jc;ld in th(:; 
Cc, :·1i Sc~ i_on' s Con fcn·:ncc r:.oorn ('Roorn 11 J 5) at. 1717 ll ~)t1·cc..> t, 
N.W., Washingion, D. C. 

'.1'1lc o:cal hca cin9 '"'ill be adcl:r:r•: '>-~d t.o ·L.he n "r:::c1 or cJc:~ir.--:;bil-­

.i. Ly of ccciduc ting a J1c;;,:ci.n g 0,1 U1c .:~ ppJ :i. C· ~ t:i.on :; for r·:-:port 

li(~c\.-1::.-~cs , t11c :::n:=i.t.to~c:::; l)J~r ~-"".(_:J_- ; 1.) 1Jr: cc .. r2.3~_(_~:"·!_(~(] i11 <._;uch o 
11ca1:·_-lng, L-.hc LJJ_\..)c_::edn:rc~_; -(r) J_:.c; ct);-_;c~r\.c c], ~ 1 1\~ ~-;-~-;.7_{~~1-1rJ of 

l)Et:_-i_ti(...>:il\;:cs -L.o lJa.r·ti_.c;i.:_J:ltc jr1 L,_!c:sc ;_:.rc_) ·._-=~--,:~6_ 1_·,1~-JS, ~-=i_;-~c1 i_·.he 
t_ iJ;ir~lir1c~ss o~C Jche r)c:L: . .itic)I!S; \.~"'!d 1-1c)i-:. tcJ -;_·he .i.s~~i:.t~~CC: C>r ~cot: 

of ·L.J.10 ]_j_cc::qscs t_hcn·.c;c;l-vc~s .. Tf ·i_l-1(~ C.:c. !·.i~-:1 i~:;;~jr>21 c~-~:;clc;t-\~; lo 

c 011c1t1 c~ t 11e u~c ii1_ 9 s on o:n e or }:;c; ; __ 11 G. lJI? l. i c: r: l~ ~;.on [5 f ·L)-! c;i~:; c~ 1-1 -~a :c-
i11 g~ \·1i ~L l be bc;.lc1 a i: a la ·tc:c c1at.e. J~Ci\·,;cvc~r, o_ f11J.l \vri_tt.cr1 
exposition of fac-;,: s and arsnrncni::. Lea:r-ing on each of tl-ie con-­
ten lions made in the motions for leave to intervene J.s 
desired. 

i.r1\.7 j·t cs ca.\.:11 of 1:lH2 pa:( i:. ici-­
pa!1ts Lo «,(lh.c:::; ihe C.ill:yd.-i.ng c.-;11cs~-:.i.0Ls in ·,·n::it:.tcn .. md o:cal 
rxt c s c· r1 ·t 2_ t i (J !1 ::; : 

( 1 ) o, what date were roticcs of the license appJicatj.ons 
_i:-1 :XS~·~1·i.--3 () 5 211d ·-8 4 5 pl.:-~ccd ir;_ t}1e J?~.JJ)J. ic DrJc~1J:-:!C~!-1 C. r! 1.)0Tn 

or actually made known to the p0titioncrs or their 
attor.ncys? 

( 2 ) J;::;surni ng a pet i tion to intc::::r vcne in t:he ci:cci..;;11st.:.at1ces 
of this case to be ot.hen-,;ise p:copc.>.r , '.·.'hat ~.ot:.c:~nda.rd 

should. govern the ti1i!eliness of .:::i pe -L..i ticn? 

( 3 ) Do you con~3ic3cr that i.:ho prc::::e:nt P'~t.:Lti ons are t_·i rnely? 

( 4 ) ,"Ire i·>1eu~ :c;p,"~c:l .. J. 1 fc;ctors , s ··_lc:1 as t .hc possi b-i l i -::y of 
1·1;1)_-:1n -l__() :f<~<LC~ . -i . \~Tl 1 (~1a-~_:-ic~~1~3 -~l1 ; ·c- c-;~31_::; 1 t}-1a.·t ·:,.,:()1 1 lcl -..·~· i:(:·;-.,·_1 l: 

·i:J.-c::ati·1y c·~=-JC~ i_J ..... ~ ·i.; -;~_-; r .. -1 71 r1.i ·;-{-1 ·,;;·t::r;-~--l:::l frCJ:ll t.1-1C () ;_ } _il_: ..L \·,,j_ ·i.. }·1 

.. ,'- _1_~:-~1)(; -c~t..-···-i:cJ _-j _ ··C~:;· · i::; ;:;e] ~i (l.;·::_:::;-? ·~Lj~ ·:·L.l1e j_-j ~~1)2_ c~"'c. r-)f· ·L--~·;y·· ~.-.1j·c;J-r: 

fc:.c tors (1 eDc:nd sic_,JJ ii f ic,.ont J.y· · l~Don the Drc.:~,'.Y; :- c s-s -..;:i. th 
J... J... ~- ) . 

\.'hich t:.hc export J icenses ,.,,hi ch are 'c.hc ::11bj cct: of chc 
two pc ti tions arc is sued / \.,'hat is the la t.c' :,; c time each 
lice n se might be issued to avoid this im~act , tnking 
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.int:o accci1_;nt. ,~,,ch fcz,sible alLernd.tive J:1cthc;ds of 

t ·r;·;:nsr-)oJ_ ~-a t_j ()D '--1!!C1 r __ y;_ l-;~:r opi_5 or1s \·.~hj r;h ·.-lou) l1 r~ .... :tr~nr} 

t.:his t.i:r.1e pc 1_ i od to L he: fullo~;t ext.r~nt pus~; i })1 <::!? 

(S) In your view, do e:ii.!ioc of the: prc';;ent pe~·. i_·;>uns ::;t_;;t·e 

cjJ:-(~UTfl5-~t.CJ.nCC~S rc: 1:.Juir.ir1rj ()r IT:d}~_i_ 1·1g i·t ~.'._ (S\Ji~3tt 1_)le iJl ·L}J(; 

public inJ.::erest to hold public }·Jcr-;.r.inc;s? 

(6) If a r)u}J_l ~c )·~c'c.~cir1g ~/lf:\:cc: lJcJd, \·;J-jat ~r.111(~~j o{ pror..:~·)(]11'._c. 

sh on 1 d <, o , .:: c n? 

(7) ~hat proc0durcs should apply to the receipt by the 

C~c\~~-!~ni s s ioT1 Ci f :::>:::ri s i. t~ i vc o·c c~ l t.:: :~; ~> :~ f ic d i J1 ·c oy·::-:·ic: t _ _inn 

).)C~<iring 0!1 fc);_-c j g:n 1-cl_~~·t__-;_ ons ~l-~.-;~~i__1.:;:3 ~:r!.d -l:}io c·r.:;-:·L:-1is··-

~; i 011 ' S (;.CJ~ ~~T:OJ1 c3. e ~C' c; r; .-:-; t~ ;._:._ ·n(} :~~ (.: C 11!.q :;_ t -._l 1.-C ~-~ I·J()r1 ~-:; jJ::: i 1 it. ic~ ~3 .? 

(3) If a hea.ring js granted by the Co;,,rniss:ion en U1e 

Ta~apur export license applicatjuns, are there any 

is ~~~-l~:~s r-aiseci by pc~i.itior1r:.·cs \,;1·:ic11 s l1c··uJd }:)e c:>~cJ ·u6c~d 

~[:cc\~1 cr:)r_'.:~;5_.-J .. ---:r0 t.io11 c::~s ~r-0JljJ1c::r c:l1t_~_;=i_(·:o t .S-1c J\~qc rs jrLc_1s­

d.icl.iun? 

I:f you 11c.1·ve al<i 1..;ucstior1s co:·1c0I..J1 _-i_r1g -LJ-1e !:1ecf1a.r1ics of .lc.]~1e 

sc~};cdt1led }1c:,31-:Lr.:g or sr21=nn5. ~-;s .ion of ";"t·7~ci t~tc~r1 co1~-LT~tE.:n ·ts, l)lccse 

cont2ct tl1c Co: .nission ' s Gc'no_cal Co,1nseJ , I·~r . f(::: ;_E:::c Strzn:::3s , 

at 634-1398 or ~~2-7375 . 

Sincerely , 

Samue l J. Chilk 

Sec ~re t.o.l-}7 

· .'.' • . . . _;_ .: :·. : .. ·-~ .· .. ~ · .. :. ·~· . . . . ... ' · .. -... ·. . . ~-,... __ _ 
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Before the 
UNITED STX\TES 

NUCLEAR REGUI.J~'J'ORY COMMISSION 
Washington, D.C. 20555 

In the Matter of the Application 
of Edlow International Company, 
as Agent for the Government of 
India, to Export Special Nuclear 
Material 

Docket No. XSNM-845 

\ 

PETITION OF THE NATURAL RESOURCES DEFENSE COUNCIL, INC., 
THE SIERRA CLUB AND THE UNION OF CONCERNED SCIENTISTS 

FOR LEAVE TO INTERVENE 

Pursuant to Section 189(a) of the Atomic Energy Act of 

1954, as amended, 42 U.S.C. §2239(a), and applicable rules and 

regulations of the United States Nuclear Regulatory Commission 

(the "Commission" ), including 10 C.F.R. §2. 714, ·the Natural 

Resources Defense Council, Inc. ( "NRDC") , the Sierra Club arid 

the Union of Concerned Scientists (" UCS") hereby respectfully 

petition the Commission for leave to . intervene as parties in 

opposition to the proposed application dated October 21, 1975, 

of Edlow International Company, as agent for the Government of 

India, for a license to export special nuclear material (463.64 kgs. 

U235 in 18371.4 kgs U enriched to a maximum of 2.71 percent) for 

u se in the Tarapur l~tomic Power Station ( "Tarapur") , India. 

They. tur·thei i:-equest .a.. hearing. in· cormectior: . wi.th · the . c;:o1n111i.s.sic)ll. ' s 

consideration of such application. 

Discussion 

1. Interests of Petitioners 

Petitioners NRDC and the Sierra Club are both national, non-

profit membership organizations which seek to intervene on their 
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own behalf and on behalf of their members in this proceeding. 

NRDC and the Sierra Club are environmental organizations com-

mitted to the protection of the human environment and public 

health and safety. They have a combined membership in excess 

of 175,000 persons in the United States and abroad, which in-

eludes persons who are citizens of or reside in India and Pakistan. 

Petitioner UCS is a non-profit, tax exempt organization which 

seeks to intervene on its own behalf in this proceeding. UCS is 

a coalition of scientists, engineers, and other professionals 

concerned about the impact of technology on society. It conducts 

research on a wide variety of public policy and scientific 

questions , and seeks to promote and ensure the rational and safe 

us e of modern technology. UCS has taken a major interest in the 

U.S. nuclear power program in general and the export of nuclear 

equipment , fuels and technology in particular. 

With respect to this proceeding, all three Petitioners 

contend that they have important institutional interests which 

will be directly affected by its outcome. They are actively en-

._ga.ged- ·in .disseminati._n.g inform~ti_on. to., the: pub1iq cc:mc$r.n.ing_ env_iF-on.:-. 

mental and public policy issues in general and nuclear power in 

energy policy. Their interest in and ability to continue to carry 

out these functi.;ns is significantly and adversely impaired by the 

absence of a full , open and independent review by 
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of the common defense and security, health · and safety, and 

environmental issues raised by the pending application. 

Petitioners NRDC and the Sierra Club contend , in addition, 

that the interests of their members will b e directly affected 

by the outcome of this proceeding. Their me~Jers who travel to 

or reside in India may be exposed to the risks associated with 

the operation of Tarapur. Moreover, because of the potential 

worldwide harm associated with the risk of diversion or theft 

of exported special nuclear material and the use thereof for 

destructive purposes, as well as the risk of major radioactivity 

releases at Tarapur resulting from accident, sabotage or armed 

attack, all their members' interests in the maintenance of a 

safe , healthful and productive environment are directly threatened 

by the granting of the pending application. 

Petitioners have no other means to protect their interests 

in this proceeding, and those interests are not now represented 

by existing parties . Their petition is not interposed for delay 

b~·td.· bro~deri-the··proper.~cope 
of· th~ pr9c~e~ing'. .Further , Peti-

. . . ~ ··. . . - -~ .. - . . . ' . . . .. . : . . -· 

tioners believe their participation will assist in developing a 

. ·. -~ .. · •. • .: .· ... 
··· ,: ···.· ' ~--:·.. .. \ '• ' 

.. · . sound record.: 
. . ~ : . ' ..... '. 

- , ...... · -.- .· .. :·' 

·>.,·._ 

· .... : .· ·: .. :. :>:<:: _: <±11e ·: -~-~~~i ,f'ic. " 11~·t'er~~t~ --~£· .N.RDc·;. : ihe·'. : si-e.rr~ .-ciu_p -: ~nci :_-u.c.s.: '.~ ,a.fi·~, :. ·>{~·,. :. ... :·; • 

how those interests will be affected are more fully set forth in 

the affidavits of J. Gustave Speth, Charles Clusen, and Daniel 

F. Ford attached hereto as Appendices 1, 2 , and 3, respectively. 
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II. Contentions of Petitioners 

The risks inherent in the export of special nuclear 
material are well-known. As a necessary consequence of its 
utilization in a power reactor such as Tarapur, plutonium and 
highly radioactive waste products are generated. Plutonium may 
be either openly or clandestinely diverted by nation-states for 
fabrication into explosive devices which threaten international 
stability and world order, as well as the common defense and 
security of the United States. Moreover, it may be stolen by 
terrorist organizations for the purpose of producing a bomb or 
creating other weapons of terrible destructive capability, 
i.e. , plutonium aerosols which could be released anywhere in 
the world. Additionally, a power reactor, such as Tarapur, 
in which the special nuclear material is utilized may be the 
object of sabotage or armed attc;.ck, aimed at causing the rel e ase 
o f enormous quantities of radioactivity or of literally holding 
a city or country hostage to political demands. Use of special 

- ~u?lear m_~~eFial in a P.owe_r ~.eactor.1 __ s.l}ch as. Tarapl.Lr , . furth~r . . 
carries with it the possibility that accidental mechanisms will 

· · · · . ·c ause its release ·: irito · the · environm~nt, · ~ith uri"toid. darr1ag~ ·td ·· .... .: .. · 

'· ~·:, .. ·.: .· t:h~ · he:~ '1.£11 · a·~a.".iafety ~f · -~·xpo·~-:ed popula·tio~~- . · _., .:Fii1ai·1.y;-' ·;{n ·. the~ ·.· ·' .... _.:'··,_, ._,..·,:: • • • .. ' • 
• 

• • I • • ~ absence of long term waste manageme nt solutions, high level 
r a d ioactive wastes, which will pose hazards for ensuing genera-
tions , may be introduced into the environment, causing de~th, 
disease and genetic .mutation to living organisms. Should au~~ 

"II:' c: 
c: • 
~ . 
~ "-• 

"' 
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of these eventualities occur, the extent of d amage and other ad-

verse consequences may not be bounded by natj_onal frontiers and 

c ertainly may not be limited to the Indi an subcontinent. 

The general risks inherent in the export of special nuclear 

material are magnified in the specific case of fue l shipments to 

India. Ri sks of diversion, theft and sabotage may be particularly 

acute . India is not a party to the Treaty on the Non-Proliferation 

of Nuclear Weapons (the "N PT"). _Jj Thus, it has not conunitted 

itself internationally to forswear the development of nuc l ear weapons, 

and it has proceeded to develop and detonate a nuclear explosive 

device fabricated from unsafeguarded nuclear fuel irradiated in a 

reactor supplied for peaceful purposes only. More over , because 

it has not adhered to the NPT, and because its bilateral Agreement 

for Cooperation Concerning Civil Uses of Atomic Energy with the 

United States -2_/ contains no provision to the contrary, it has 

maintained and continues to maintain nuclear facilities which are 

either only partially safeguarded or which are totally free from 

international and United States safeguards against their u se for 

th,e pro_c;luction _o .f nu-~l e_a,r.we.apon_ry_ . __ ,.In su.ch.-circumstanGe$ , _,the:·-- - -.--.--":···-

·_- 11· · bone ·at washingt<J.ri, · Londori- ;and : ;1cistow·~-July i, -.19 .. 68; ·_--~nter_~d,_ ·· ·· :·'--'- __ ':_::· . . into force for the United Sta i:;.e$ , · March. ,5:_, :_ 19 7_0, . 2.1 lJ ·: S -~ 'l' .. ; __ 4 ~ ;3.,_:· <-. :.· __ · .. :._:-· __ _ <T~I~:A:.: s _~ :: No-•.. 6.839 .. -,--- .-.: .. :· -_ ; - ,;:.- ._.:.::~ .. , ... __ .::_.--.· .-~~< .. · :-: <'-~ -_-_ :_ . _ ;, ·:- ' ._,, -.· _.._ ..... _ .. - ·-;_-.·. 

2/ Don e at Washin gton, Augus t 8, 1963; entered into force October 5, 1963, T.I.A . S. No. 5446 . 
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continued shipment of special nuclear material to Tarapur funda-

mentally undercuts the long-standing non-proliferation policy of 

the United States as embodied in the NPT, discriminating against 

those countries which have undertaken NPT obligations and effect-

ively sanctioning India's refusal to accept those obligations. 

It can only have the effect of encouraging other countries to 

ignore the prohibition against nuclear weapons development, and, 

within the region, it may continue to increase the insecurity of 

other nations, leading to even further proliferation. 

Health and safety risks attendant upon the shipment of 

special nuclear material to Tarapur may also be significant. 

Testimony presented on January 30, 1976, at hearings held by the 

United States Senate Committee on Government Operations indicates 

that operations at Tarapur have resulted in the leakage of sub-

stantial radioactivity, and that high radioactivity levels have 

forced turnover in plant personnel, leaving less well trained re-

placements in charge of many operations. The continued shipment 

of special nuclear material to Tarapur may aggravate thes e problems 

~na· 'iricr~~ ~~- 'fhe: th·~~at. ~£ ··a. "major:· nu·c1~·ar. a.'ccident at"'i'arapu·r', 

. . 
with reperc.ussions not just for the heal:th and saf~ty of affected 

:. ·~··.· '. .·. . . . · ~ ·-. . · .. ·. ·· .. _ .. : .\·, ... ·;· ,• ·. . •' ... -... . ···.· ' ...... ~. · .. _' ::~~·.·. ..~_·:· · ·.;,. · .. ~-· .... . · 

: . :.:. ·.·~ 

. "'. ' .. -.populations , but ... for · the United States'. . .. relations ' wit;h : rn·c)~a an.d 
' • , '• , ~ •' ',; , ,• , , ' • •_ ,,. • ', • • ' • ' , • "• • '·." -,~ ·,. : - : ' • ;' : , 

0
,1' '• , •' t , ', ,, ', , , ; 1 I •: : ,· ,: 

.:··~· .:':: .' . •, 

· .. · ..... :.·.:.:: .. 
. ·. . . . . ·.. . . .~. ~ :· · . . . : ; ~ .. .' . . . ,. ; .·;- .. 

,.. ... : ..: : · ~ .. 

Specifically , Petitioners contend that the l\pplicant has 

not demonstrated, and the Commission cannot properly determine, 

that the granting of the pending application will not be inimicul 

to or constitute an unreasonable risk to "the common defense (and f~ 

< ... 
er. 
:>< 

~ 



security," within the meaning of Sections 3(d) and 53(b) of the 

Atomic Energy Act of 1954, 42 U.S.C. §§2013(d), 2073(b), and 

Executive Order 11902, 41 yed. Reg. 4877 (February 3, 1976), or 

that such action would not be "inimical to the interests of the 

United States," within the meaning of the Commission's regulations, 

10 C.P.F.. §70. 31 (e). Petitioners further contend that the grant-

ing of the pending application would be in violation of the 

requirements of Sections 3(d) and 53(b) of the Atomic Energy 

Act of 1954, 42 U.S.C. §§2013(d) and 2073(b), which require that 

Commission actions not be inconsistent with the "health and 

safety of the public." Petitioners additionally contend that the 

pending application cannot be granted until it has been established 

in accordance with the requirements of the National Environmental 

Policy Act of 1969, '12 U.S .C. §§4321 et seq. ("NEPA") and the 

Conunission ' s implementing regulations, 10 C.F.R. Part 51 , that 

such action is appropriate. Finally, Petitioners contend that 

granting the pending application would be inconsistent witn and 

in violation of (a) Article I of the NPT, which prohibits the 

United States from transferring "nuclear weapons or other nuclear 

·.·' ·· .explosive· de.:vices ,or .~optrol .ove;r: . sqc;h, yJe CJ.po11s or expl9s.i ve. de-: 
• • • • • ~ • . • .. • • • ., , ,: • 1·. •• • • • • .. • 

vices directly or indirectly" to any .nation and from '.'assist [ ing) ... 
. . . . . . . ; . . . . 

. '. ·. ·:·. ~~y' .... nb~~.~~·c':Leni' "0e'apori" ;s·t:a:i:~ ·'to ··man1J'f ~b'ture' 'o·r: othe'!:-\~:ls~·: a6quire _.;: .. :.· :''.: . :, . 
. •. . . ' . •. . ~ . . . . 

• • • • '·. • l .. : \ . : • ' ~ : : ' • ' : ': •••• • : ·.; • : ' • • • • " . '· • 

;.· ... · . . .. nuclear:· 'we~pons or:: oti1er i1uc.'1ear ·exp.lo.Si\i'e ':de'vic:e 's, o'r '6'6~;tr61: 't;~'e·r .: . '·. 
\ . . . . . . ~·.. •. .. ·.-.:. ' . ·• ·' . .. . .. · ~ p ... ·•. '·: .. . . . .. • ... ; .. . . . : . ''.. . . • . , .-: : · ... :p. ·. .... . . :· ·:<' ... . . . . ·, ......... 

such weapons or explosive devices," and (b) Article III of the NPT 

which prohibits tl1e transfer to special nuclear material to any 

non-weapons State in the absence of safeguards on a ll nuclear 

activities within its territory , or under it control or j urisdic,t}ei!{.0 ·7~, 
.,, ... 

(" 
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In support of their contentions, Petitioners maintain 
that, for both procedural and substantive reasons, the Commission 
is unable to make the determinations required by law as a pre-
condition for the issuance of an export license for special nuclear 
material to be shipped to Tarapur. Procedurally, with regard to 
the pending application, the Commission has issued no public 
notice of its receipt and consideration, is applying no criteria 

to judge facts and inform~tion relevant to its licensing decisions, 
has not consulted directly with other federal agencies having 
relevant expertise , and has neither obtained nor analyzed all 
relevant facts and information, so as to enable it to exercise 
its independent licensing judgment with regard to safeguards and 
health and safety risks associated with the shipment of special 
nuc:cdr materials to Tarapur. Moreover, it has not prepared, 
circulated for comment and considered in its decisionmaking pro-
cess, in accordance with Section 102(2) (C) of NEPA, 42 U.S.C. 
§4332(2) (C), a detailed environmental impact statement, covering 
the pending appli.ca_tion. . , : . .... . . .. . . . . . ,• ·. . .. . ··.· : '. .. . .· ... '•· .. : . ··: ··. ·. . . ' .. . · ... ' •. ' : '. • ': • • ' '• I .•' .... ·.· ·1 . . . . . ,· ·: . ~· .. ~ " ... . 

Substantively, given India ' s ;failure to ratify the NP'I' ,_ 

. 

- : ···· ~>" ·p_cYs5ibi ii ty that.: . .-int~·r~~ti~i!~l :·:-cofi{ifct. \'.fith . -~ ubh ·· i1 ~i·g~?o~lng ·: ··:_·:· :·/· . ·' . ,,,~_.; ; . : .-., • . • • .~ • . :0 .· • • •• •• • ~ •• • 

countries as Pakistan and China might disrupt safeguards agree-
ments and severely threaten the security of nuclear materials 
and facilities, there is inadequate assurance that issuance· 
of the lice nse will rn~e t the standards of the Atomic Energy 
Act and the Co1rn1i ssion ' s implementing regulations with 

·, .. 
•• i : : : .. ; · "" ··: ·: • . ·.· ... ..· · : .. . . · ... .. . :, . : .':· ,' · . .: ... ·.· :. ....... . ·.· . ...... . 
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regard to protection of the common defense and security and the 

interests of the United States. Further, such standards cannot 

be met in this proceeding because the United States has failed 

to require India, inter ali~, (a) absolutely to refrain from the 

d evelopment of further nuclear explosive devices: (b) to permit 

safeguards on all of its nuclear facilities; ( c ) to refrain from 

developing national enrichment and reprocessing facilities ; 

(d) to agree, prior to the shipment of fue l to Tarapur, to safe-

guards and physical security requi rements for any future reproces-

sing o f ·such fuel, s hould such reprocess ing be permitted; (e) to 

establish physical security requirements applicable to Tarapur; 

( f ) to p ermit additional bilateral safeguards on Tarapur and re-

lated facilities; and (g) to permit U.S. control over the dis-

position of plutonium produced at Tarapur. Final l y , the Commission 

cannot lawfully determine that is s u ance of the license will me et 

the standards of the Atomic Energy Act and th e Commission ' s im-

plementing regulations with respect to protection of the h ealth 

and safety of the public and t h e interests of the United States 

. · .. : :· . ., ·t,~~~~~e ~l1~ unit~d "st~t\~~~·· has·".'iai·fea> frtt·e ·r · ~ ii a , to requi""re 

Indi~ ~o ~eet.the abov~-meri~~on~d· 6o~diti6n s; ··~nd.·to est~b~i~h 
.. ..... . , 

. : . 

·effecti v.e. programs · _to · ensure that adeqqa te. heal t.h and .. safe,ty .. ·. .. , 

: ·; ·· .. :~· .;· ... · ... '. ·. · .. : .·. ~ .. :· _. :·:·: :.: : : _:_ . ~ - .: " .. . · .: .·. ' ~ - :-. ,·_'. .. · , .· -~ :; ·. ;: ' :>. '-··:· ·: ·•' .•·' .. ~· : .... c.: .. . ·; . <· . . • :·' . ·' 

'standards -.:::1.re :applied afrd. ·erff6rced in •the ·operation· of '.Tara.put' : · . :,_, ~. 

and that repair and mainten a nce capabi lity is sufficient to ensure 

safe reactor operation. ~ .. 

The detailed contentions of Petitioners and the bases for/j .. Fo~;;~ 
I "It. ~ 

~ = ~ 

the m are more fully set forth in the affidavit of LT. Gustave Sp~th , ..• 
'\-· 

attached h ereto as Appendix 4. 

.· .. :' 
•.· . .· .. · .. . · .. .. . . · .. '. : .... · :.·: ..... :· "!,• • • · .:· • • . • • • •• 1 .. . .. .· ···~ . . . .. . . ~ . .. ·. ·. . . "' .. .. 

• ••• ", t.-4.. 
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III. 

Pursue.mt lo the provisions of li1w und rcquL:itio110> no\,· Jll 

exist en cc or to be s ubscqucn t J '/ adopted, Pc U t ionc rs rcquc~; t th c1 l 

th e Commission provide th em \-.1 .i th financial a~;sj stance lo cn:1blc· 

them to represent fully their vie\·1s and the vj cw::; of their 

members. At an appropriate time , PcLitioner~_; \·;ill submit a 
'· 

d e t a iled request for f in uncial assistance . 

Conclusion 

Based upon this Petition and th e supporting affidavits, 

Petitioners request that leave to intervene be granted and 

that a h earing be ordered in this proceeding . 

Dated : Washington , D.C. 
March 1 , 1976 

Respectfully submitted, 

f! D I I }7 -------------
(_ . -~~--) 

Eldon v·-:C::-Grccnberg -
Ri c h ard A. Frank 

.. Centcr . fo:i;.Lu.w anc, 00ciy.l Policy_ 
:· . \ . ·... . . . . . . ~ ' ·: ·.. ·. .. . .; . . . . . . ' . ·. ":.. . • ' . . .. ... ........ . 

1 751 N Str~ct, N.W. 
. :·· . .. · ..... :· ..... · .. . , : · ..... · .. :-

Wash in q ton , D . . C • 2 CJ 0 3 G 
:( 2q2 ) '·s'1_2-o·c; 10 : · · ·· ··· 

··.: 

. • .. 

··.··: ' . ,·• . 

. . . . 
• • • "".- .• • • • • I • • • ~ • ,. • .., 

~ . . 
, .. . coun se l for Pc tit ion c j:.!'> 

~.....-.-.. ~ -.... -.. ~ ... 

·•". 

. _:. :.: .. _:. :·· ,' ·. ·' .· · ... ··.· : .:: . ·. ,, . . .. · • . ~ . . .. . : ., .' . ~. .._" .' · , :··· . -~.·_,, :.-·_.. : . . _, .. · ·: :', ........ : · .. . ~ · .·." ...... . . . .. - . -.· .. ~ .. . : ' ·.: : ' .~ . ' ) .... /' ' ..... :.,.· 

J . Gustave Speth , Esquire 
S . Jacob Scherr, Esguire 
Natural Re source s Defen se Council , Inc . 

917 15th Street , N.\v. 
\\1a.s h in0ton, D.C . 20005 
( 202 } 7 37-5 000 

Of Coun !>cl 

.· .. .- ·:. ·: ' - ~. ;: . . . . . ... ·, 
·~· 

.. : ,. 
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Affirmation 

I affirm that 1 am the duly authorized coun'.~cl fc•r 

Petit ioncrs in this proceeding and thu t the~ s L1 tcmcn t:; coll-

tainec1 in this Petition are true and correct to the he_' st of 

my personal knowledge. 

Subscribed a11d S\vorn to before 

me this j'5f- day of 7JU-'--'·t..-<..--/c/ 

197G . 

.. · .: .. " .. . .,, . ; .. 

. . '·· 
; . ... . . ~- . , ' ... ~ , .......... .. , , 

:· :. "':·.~· .. . . . . .. . : . , . · .. _,, . ··~·: ·:.:. :· ; . . ... :.: .... . . .. 
• . .. -., .:. : ' ~ .. > -~ : . · r ·i. ~ ·~ • _, · -. , i : . .. , 

, . 
:. :·;.·· .. ~ .. 

·.' '. ... ..... . · 
. . . . . ; . 

. . ·, 

'• , .,. 
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l\£ f i rrna U on 

I affirm that I am the duJ y authorj zcc1 coun.s0l fn:-

Petitioners in this procecdinq 2nd thot the sL1Lcrncnts :-on-

tained in this Petition arc true and correct to the best o: 

my personal knowledge. 

Q,J__~ r/~ ,~">~a-
Richard 1\. · Fru ;:;r:---~- --

Subscribed and sworn to before 
me this /JJ day of )/t.~-L-?/;_, 

/ 

1976. / 
~ 

, /( ~! u,L t ~ //~/ -~-~ ~'J- .\;- PublJc .. J.i "~-· -- , Notu.;t J ., "'" ''".::.:re'"' • · 
I ~\c-.if.~O':.l Lr., .... !.ty Crnn • • 

..... ; . . . . ·~· 
. . ), ... ·· .,,. . ._~., ~'. : ... . ;. .. ·. ~ ;-: ..... 

-~= ~ .. . •, .. ·• 
·.·.·· 

.,. 

.· .. , ' ..... 

' . .... ..._: ., ....... ~: ~·~:~:· ·:: :' .. ·~ ··~ :~ ... ·.:·~:~= ·· . •. : .~·::..:.~·=--~: \.· :;· ' · :.':::··-~·-;_~_:_: .. .. . -~ --- "'~· - -·.:\ -::.~ -;· · );· ' .. ..::" ::·. , •. 1·,:.· :· .' 
:·. ,,: •. •·, · .. ... 

..... . .. :::··:-· .... · : ;, 
. . . 

: . . .. ·-·· .-: ·-: ·· . .... .. . : . ··.:. ~ . 



Before tile 
UNI'J'ED STATES 

!2I?I?_cndix 1 

NUCLE/\R Hl:GLJLl\TO!ff COMM I SS I ON 
Washington, D.C. 20555 

In the Matter of the Application 
of Edlow International Company, 
as Agent for the Government of 
Indi a , to Export Special Nuclear 
Material 

Doc ket No. XSNM-845 

AFFIDAVI T OF J. GUST/WE SPETH 
IN SUPPORT OF THE PETITION OF THE 

NATURAL RESOURCES DEFENSE COUNCIL , INC. 
FOR LEAVE TO INTERVENE 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA ss: 

J. GUSTAVE SPETH, being first duly sworn, d eposes and 

says: 

1. I am an attorney on the staff of Petitioner , Natural 

Resources Defen se Counc il , Inc. ("NRDC"), with an office at 917 

15th Street , N. W., Washington , D.C. 20005 . I am a member of the 

Bar of the Court of Appeals of the District of Columbia . I am 

. f~milia:_r- w_i th tl1.e ;fq.ct;.$ s.et. .forth in tbi~ .g_ff idav.i t: , . whiqh ·,I · ... · - ,'.:_ ·. ·,:· :· ;; • • • ,. • .. • • • • • , • : • • • • • •• • • •• # • ~ • • • ~ • • • • • 
• 

make in sµpport of NRDC ' s peti ti.on. for _ lGave. _to in te.rvene .in .the .. • • •• • ••• " • • •.. • •••• ' . • • • • •• •• • • #. • • • • 

· .. . ·abov~-:-cap·ticinect.· ·proceeding ~ ·. · · ... . . . .. .. ~- .· '· . ·. . . . · .. '· :· . '. 

.. ·,···<· ·'.:·,·.,:.:>_._.'. ,_. )~ - ~~ <-.NRDC: _is~·~ a. _h°.n"'-.pro:f i,_t/: pubi i o · ber1~(i t:··Ji:1~"f11!S ~~.~:hit::/~C.6°fp·orci:_:::_.:··--:f:"' 
·. ' .• 

tlon orga nize d and ex i s ting under the l aws of the State o f New 

York . NRDC is a c haritable organi zat ion exempt from taxation 

u nder Se ction SOl (c ) ( 3) of the Internal Revenue Code . 

. : ~·. ·· ·: ... . , ~ ... · .. ·. :· ·; _:· ~ ·· .. ~ . ~ .. .. ~ :. :·:~ ·.··:~ .. ~·~ . ... 
. . ~ . .. · .. •.: . ;, .. ·. ·.· . · ..•. "": . ~ . . . . "; · .. 

. ·· .'. ·. .. 
. .. ' . : 



> 
< 

• 
-2·-

principal office and place of business is l ocated at 15 Wosl 

44th Street, New York, New York . It maintains ot her offices 

at 917 Fifteenth Street, N.W., Washington, D.C., and at 664 

Hamilton Avenue , Palo Alto , California. NRDC hus a mPmbcr.ship 

in the Uniled States and abroad of more than 22 ,000 persons , 
\ 

including scientists, l awyers , educators, and other citizens 

dedicated to the defense and preservation of the human environ-

me nt and the wise use of natural resources . Other persons 

support NRDC ' s objectives by financial contributions and 

personal efforts . 

3. NRDC ' s members include citizens of India and Pakistan . 

In addition , its me mbers have travelled in the past and can 

be expected to travel on the Indian subcontinent . 

4. The objectives of NRDC include: 

( a ) to maintain and enhance environmental quality; 

(b ) to monitor federal departments and regulatory 

agencies to ensure that env i ronmental values arc fu~ly considered 

·" 
. in. deci sionmaking , ... a_nd r .in p arti .culq.r, ... to ensu.re .thC\t .fqdcr('ll ..;·.,··.'. '.-· . ·-: .. • -· , ' ; " - .• · 1 , • •-, • • _Jo- •• • I • ~ • • • • , ,•• • . •• • I • ' ' , ' , • 

0

• • • ' ; ' •/' • ' 

statutes designed to prot~ct and enhance_ the _ enviro0ment . a~9 : . . .. . . . . . . . •. . . . ~ . 

: · · ... f.uliy C1;1d ·p·r·oper ly irnpl ement.od ; . -· ····. ' . . . : 

. ' 
. . . :'"_ ~: .. ::_: .. _ ·:-~ . :''..-· '>.· ·:.": .. ···: ·{~ ! .... :·· t°.."~-~~pro.\r.~ .. f~.:d~ra7 :"agenc~.:. ··~·~6.~,~io_n~,a k·i.1~ .. g·;'.~1~i .c_l'. .·, .. : ... : ·:::·.- ·~· '.·_: .-::.-\ :···"·,'.=.:;·::: •' . . 

aff~ct~ the en \;·ironment by comme~ti.ng, furnishing in formu tion, 

and participating in ~dministrativc proceedings; 
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(d) to select and undertake envj ronmcntal lawsuits and 

administrative actions which have a potential for establishing 

widely applicable precedent for saving or rcclairnjng some 

important aspect of the environment, and, in particular, wl1ich 

require federal agencies to meet legal obligations established 

in federal statutes designed to protect and enhance the environ-

rnent; and 

(e) to provide a central, national focus for scientists, 

lawyers, and educators, and concerne d citizens in an effort to 

make our courts and administrative agencies effective instrume n ts 

of environmental protection. 

5 . NRDC has had a special interest in preventing 

harm to the international environment. It has established 

an International Project with two main objectives: 

(a ) to monitor and influ~nce decisions of United State s 

government agencies and international agencies which affect the 

quali ty of the international environment; and 

(b) to make NRDC's environmental expertise systematically 

: '"' .. ·:.. ., .. . , ,~v-'a·1· 1ab1~· · t·o:·· td'rei'gii ·· "e1\v ·ir-bn-IT1eii"t'a.Y ·:~'t0J;J;~:·~'k'~: ·· 2i';;;;··,t's ··'~-i~h~'n~~·2·· .. t.'i1·g'i~<· ··:· '··>>·"·- . : 

'effecti venes~. 
. • ... : . . · · .· ·· ·; .. ~- . . . .. ... . . . .• . . •·. . .. ~ :· .. ; .. ··. '· . 

.... 6. In · pursuit of i ts objectiv~s , NRDC has been . . invol_vqd . . .· .. ·. 
,· ... · ~:~·~ · ··n~~~~bt1~··· :~;·~~.~~~·in·~~> i:11'~~-~~.i~~- ,~: "t i1 ~·· : ·~~ ·~{·ei:;,·.>~;~,~:~l.;a·t;.;. ./··· ; · -. ... ..... _.· .. .. . .,·,·; ~··-~·.;·: ,~· · 

Commission (the " Commission " ) and its pre decessor, the Atomic 

Energy Co~nission , includinef domestic reactor licensing, ~ulc-

mak i ng , and admin i strative reviews of proposed nuclear 

> • •, .. :· ·.·· 
. ': . : ·· 

•'"'· . ~ . . ... . " .... : . . ···' 
. ~ : . . .. . . 

. . :::-:~. . . .· · .. · . .. ~ .. ~ i·· . ~ ··.·. · .. -::.-.. .. . :. · •·· " . . · •• ,·:.·_· . . :·.·. ~ .. . · .. :.' .' .. ·.~.: .. ~\ · ~:·'·~··· .. \· ... ~ ... ··.·: .... : .• ·· :.~;. · ... -· .. : :. ~.··'· .. ;. ' ··.·_'..·. ~;~:.~ ... : ..... : ..... · .. . ........ ~ .· - .. · .. ~ .. ·;.:-: .~ : ·: . •; ' . .. ~ . ·.: .. ~ .... ~ ~-- . ...... . ~·.: .~ .. ~ :.-.. .. :''\ ~ 
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management, liquid metal fast breeder reactor and plutonium 

recycle programs. In particular, as regards the export of nuclear 

equipment, fuel and technology, NRDC was a plaintiff in the Jawsuit 

against the Atomic Energy Commission, the Depar tment of State and 

the Export-Import Bank of the United States seeking preparation 

of an environmentul impact statement on U.S. ~'ncl car power export 

activities (Sierra Club, et al. v . Energy Research and Development 

Administration, et al., D.D . C. Civil Action No . 1867-73), and it 

has played an active and vigorous role in the administrative 

r eview of the impact statement resulting from such suit, comment-

ing extensively at each opportunity for public input in the review 

process . NRDC has also commented on the international aspects of 

domestic waste management and enrichment proposals in the context 

o f NEPA reviews of such proposals , and it has testified before 

Congressional committees reviewing controls over nuclear exports . 

7. NRDC, in addition to its institutional interests, has 

a further interest in this proceeding to protect the health and 

safety of its members and others similarly situated from the 

·<;·' \.··:·· ..... ~ ;:t-t~'ks ;;0·2c-~ ~r8i-ie·a·; b~' ;1J~·<t.;2b'ri·{iglie'd:.:., .. ~hi1;TI-i'd'n't':,0·l Ji{lc l'.e:ii ··· f'U:di ''i_(/<·· .. ;;;.;.< ·:\ ... ,.; '': .. '. 

Tarapur Atomic Power Station· ( "Tarapur"). 
. . . ·. ·' . ~ . . . ·. ~··. . . .. . ... : . 

As ·n6t~d in paragraph 
:• ... 

3 .above , members of NRDC :.are. citizens of India· and• Pakistan and· 

·· ,.· .; ·.:.·:~h~~~-~ ... ~:~~:eried · ~:~~:·: ~~n :.~e :·,~xpe·c~el-.. ~~- .. ~~:~v~:~-: :~~ ·: ·~~·~" : ~~~~·~~.~:: :":·'.:· ·."~:_:·:~.· ::.: ... · <:r 

subcontinent . Thus, they have been and may be exposed to the 

h azards associated with t h e operation of Tarapur. Additionally, 

each member and s upporter of NRDC ha s a personal interesr-· F. -., 
~· 011,..-, ':) ., . 

main tenance of a safe , healthful and productive environm t . ~ 
\ '!. :, } 
\~ I 

'~ 

• -· •• ·; ~, l ' ., ·. 
. -:. ~· . ! . . " ::: ..... : . .. _: ·.~·.. .. · .. ; ,• 

. . . .~ :: ... 
:· ·.: _;·.·· ~- .. 

:. ··: .. ·"· :: . : .. ~: . 

·.,.. . . . .; .. " 
• •',•,• .-: ·, .. " .• I; '' . ' .~ •:. ' • .... • '• ·.,·' • .... , : :' :,~ .;,_.·: ., . . :\,' ;'• ·.· ': ;: 

- . : : ..... • ••• • ·: t . -
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Continued shipments of nuclear fuel to Tarapur create 

a risk of diversion or theft of special nuclear material 

and the use of such material for destructive purposes . Further, 

the use of such fuel in Tarapur carries with it the threat of 

major radioactivity releases resulting from accident or sabotage . 

Th e danger of hostilities with Pakistan , China or other nations, 

moreover , creates that poss ibili ty t h at Tarapur may be the object 

of armed attack or that Indi a will utilize nuclear weapons, 

employing material derived from Tarapur , to wage such a conflict, 

with widespread destructive consequences. The extent of damage 

which could occur, should these risks or threats be realized , 

cannot be bounded by national frontiers and may certainly not be 

limited to the Indian subcontinent . Indeed , the use of nuclear 

weapons on the Indian subcontinent could have far reaching 

consequences for international stability and world order as 

we ll as the common defense and security of the Uni ted States, 

while terrorist action using stolen plutonium in explosive or 

dispersal devices could be directed against transportation and 

·_, ··c;·the; ·p~blic {~~-il.iti·~~·:. vl.rt~'~1\~-'-~i;y\~h·e;b· .. i.~ . ··t·l~~e \~~'~ici;-·~ i·1~-~i~·-a~ :·· ,.:-:., ·· ..... ·.::· 

.tng .tl:i~ .uni:t<2-cl ,States .• . .. rrh.e ~!11=:,~:r:-es.ts of._ l';J RDC, -:a.nc]. t:l~e . in·tc:.r~sts ·, . .. ... - . . . . . . . . . . ··.': 

.. . ,. 
.'of , its. me mbers ap<t sµpporters . in, tho environment -.in whi~h _thei '. · : · -: · · _., 

" ~j_-~e" · ~11d w:o ;~· ~· ·"·i;-~·:·:t~·~:~:--~·j_;~~~:i~:_:\-:~;~~-t~;~-~-~ ar~:d;.· ,~~~-t~ ~~:~:·:.·. _._;,:::'. ... ·, ·:.:: ..... / _· .. ~; .. • · • .. ·. 
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.. ~ ; . · ... . ·.:. 
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adversely affc..'c-tcd c::incl injured by the granU nq of the p('nc1-

ing applica-tion . 

Subscribed and sworn -to before me 

-this 1st day of March 1976 

.·. ·. · ... ·\: ... , · ...... . 
~ ; .... .' .. \ :. . :· . •, ~~ .. ' ··,, . I·-·.~ :·· . ,•" ! .;-.. 

, . ··: ·.· .. · - .. .. :; : •.:'.: ~· . . _ ... ~- .; . . .:.' ' _: ... · ... 

. ~. - ·, . . . .. :-· -~ -· . . : .. _:-· .. .. ·... . . . ·.· ~ ..... ·1 ,:• .. . .,::.;. .. ; . · . . (·:·· ·.: ... .. .. 

··:.·'..- :-~~ O:· ~.,_-,·:.~h· 

.··-~ .~~··: : .... :' ~._ : ..... · .. ,:. ' • .. ··;. : . . · ... ·'··· · .... _ .. · .'. -.-.·.:~· .. :· _,: .. : .. : •. '."' " . : .. ·· ..... . .... •, .. ~·: · · .: 
. . ........ . ·~· ·:: ~. : . . .. . . ';: :: . ~ .. . 

... ~ .. . ·, .. · .. ;.· ' 
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Before the 
UNITED S'l'l\'l'ES 

NUCLEl\R REGULI~TORY C0!'-1MI~3SION 
Washington, D.C. 20555 

In the Matter of the Application 
of Edlow International Company, 
as Agent for the Government of Docket No. XSNM-845 India, to Export Special Nuclear 
Material 

AFFIDAVIT OF CHAEJ_,ES CLUSEN 
IN SUPPORT OF THE PETITION 

OF THE SIERRA CLUB 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA 

FOR LEAVE TO INTERVE NE 

ss: 

CHARLES CLUS.CN, being first duly sworn, deposes and says: 

1. I am the h'ashington Re prese nta tive of the Sie rra 

Club, with offices at 324 C Street , S . E . , Washington, D.C. 20003. 

As such, I am fully familiar with the organization, me mber s hip, 

purposes and policies of the Sierra Club . I make this affidavit 

in support of the Sierra Club ' s petition for leave to intervene 

in the above-captioned proceeding . 

2 . The Sierra Club . is a non:-prof i:t organ:t-zatiqn '· .ir.i~o;i.::p.or:::: ...... :, ..... -.• ·. : ...... · ~:: ··;; ,·- .. .. :. ...... ·~. · _ .. ... _ ... ,1:.".·:'.._· ·- :·.~:::;. ,- _.:_,: .. ~:- ;·. :j , ·· · • . :.: ... : ... ~;~'.·: ~· · ~ ·- ::-.:~ · ··:.: _ .,/. : · .•. ·.-· . . -~.· ~ - :" · ·· ,- :·· :-. :·.:. ··.·::······ .. . ... . :-. - ... .. ~ . ..• . 

ated in 1890 under the laws of the State o f Cali f ornia, with 
·its .. headqua-rters ·and··1)tincipa1 f:i:lac·~ · 'o:f"bui:Ln ·e'~~ ··at.· :s:fo ·frG.sh .. :: · : ·.:. ' · .. -..... 

s.tree.~ ~ · 8a1! ·· ~r~r:.c)}.~ .?./..>.~~·~~ f9~·9~ .. ~ :>.9~4·:: ·0.,4 .., .. <~-r: .... ~~il{~.~ ;<~~ .· .. ~~a:sf1),:~.~{t~.r1;·:: /.: <":~ .. -. ..... · '°. • ' '• : • • ".I • • :•, •• ' • •. > • • •.~ • '.· ,• / •• • • .. . 
D.C. and an office of international environmental affairs in 

New York, New York . The Sierra Club i s a conservation organiza-

tion which has sought to enlist p ub l ic cooperation in the pro-

.. . . ... -.; • ; .. " .. :; ~~· :. ·. ·' . 
. . . : .. . . . .· :-:· ·.· . · ... ::. ... . · .... . 

: .... · ,·. :. . :.. . . . . . .. . . . . . . . : .-...•. . ·. ·.-: ·: .: .......... .. : .. ~ .. :.: .. · : ,·.·.· ·.: ;.', .... ·· ~ ·.· .. ,._ ... · .... '. ·. •.· .. .. .... ._..·;-.:: ... 
'
,. . . . ·:.-.. ·'· . . . . . . ·: . .. : .... . ... . . . . . '• ... ·. ~ .· . . - ,. . · .• -: ~ -:· .. : . .... . . . .. . .. : ...... ;_: . . . ,,.,, , 
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tection of the natural environment and its resources, to provide 

the public with information relevant to c~vironmental issues, 

and to stimulate informed public discussion with respect to 

such issues. The stated corporate purposes of the Sierra Club 

are: 

"To protect and conserve the natural resources 
of the Sierra Nevada, the United States and 
the World; to undertake and publish scientific 
and educational studies concerning all aspects 
of man ' s environment and the natural eco-systems 
of the World; and to educate the people of the 
United States and the World to the need to 
preserve and restore the quality of that environ­
ment and the integrity of those ecosystems . " 

3. The Sierra Club has a membership of approximately 156,000 

persons throughout the world. Such membership comprises persons resid-

ing in the United States and 100 foreign countries , including India. 

4 . The Sierra Club has organized and intends to continue 

to organize tours for its membe :.~s to places of environmental, 

historical and cultural significande on the Indian subcontinent. 

Since 1970 , t h e Sierra Club has organized approximately 20 such 

trips and more than 250 persons have participated in them. 

natural and hu1nan environment, the Sierra Club has devoted special 
•,•: ...... .;. ;'='·-: ·· .. . ... ;· ....... . .. : . ·, ·. .. · :' . ..... · .. : : . ... .-:":·•\ . 

.. : ·\'<-.<···.·· .... a ~:t.:~11 .. ~:.ip.n .-:.~:~· :t.~~-. ~or:~~9l1;.n.,ce:s ··?f. )?r.?·:d·L'.~ tri'.J. .. ,,-~ ~.eP.1:-.~ iG.~_L. ~!l~(gX .J-,n .: . .... . : '.· .·. 
; ,-.. ·_.: · ·>:'.:-'ge.~'e-.ia r ·':a1;21 :.,yc;: ~··tne·" ·i)rob·ie 1;:s. '"-b:°·f +iu'd H~·E£y 1:i0'w~:~_,,::·· ':ik 'isal:'d.·c.tihir ;; ,,,.>; 

.. :; .~ :_ . ~:.; . .'.: : ... . : .. ·. ~:. 

Tlw Sierra Club has sponsored conferences and meetings for the 

purposes of discu ssing energy policy , and has published books, 

pamphlets and articles t h ereon , inc l uding, e.g ., 
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Books 

"Towards an Energy Policy" ed., Keith Roberts (1973) 

"Energy", ,John Holdren and Philip Herrera (1971) 

Pamphlets 

"Energy and the Sierra Club" (June 1975) 

111rhe Sierra Club and Nuclear Power" (July 1975) 

Articles 

"Stop, Wait, Look and Listen," Roger Olmsted and 
Steve Whitney, Sierra Club Bulletin (April 1975) 

6. The Sierra Club has further manifested interest and 

concern in international environmental problems. Its Office of 

International Affairs publishes an International Report which is 

distributed to environmentalists around the world, and has parti-

cipated in international conferences, and has joined in panels and 

seminars on matters of international concern. The Sierra Club has 

two Chapters outside the United States, and its InternaUonal 

Committee has appointed six country representatives outside the 

United States in order to "provide as c01mr1unica tions and represen-

tation liaison for the Club in a given country." 
··. ;· •. : ~· , ..... ·°f. ·· ·••.· .;..~:· .. ·:- ...... ~:. ·_. .. .Jl. ...... c. •::~:· ~· .. • • ... ·~. ·:. 1 ..... ~ 'p . . ~· - : ;.. ....... : ~ ·: .· .,. ·. ' . · . . _· ... . · ., · \ · .'. . · . .. : 1- . ··\· •. : . . . . . . 
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Clif fs ' Coordinating Committee, Inc. v. Atomic Energy 
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449 F.2d 1109 (D.C. Cir. 1971), and most recently has actively 

participated as an intervenor in licensin~ proceedings before 

the Nuclear Regulatory Commission involving the Clinch River 

Breeder Reactor (Docket No. 50-537). 

8 . In particular, as regards the export of nuclear 

equipments , fuel and technology, the Sierra Club was a plaintiff 

in the lawsuit against the Atomic Energy Commission, the Depart-

ment of State and the Export-Import Bank of the United States 

seeking preparation of an environmental impact statement on U.S. 

nuclear power export activities (S ierra Club , et al . v. Energ_y 

Research and Development Administration, et al., D.D.C . Civil 

Action No. 1867- 73), and it has played an active and vigorous 

role in the administrative review of the impact statement result -

ing from such suit , commenting extensively at each opportunity 

for public input in the review process . The Sierra Club has 

a l so commented on the international aspects of domestic waste 

management and enrichment proposals in the context of NEPA 

reviews of such proposals, and it has testified before Congres-

,.: .. :; -:.·'···, -~:i~9,i1a),,:,c9~~.IJJ~ .. l;:_tf;7}:,:$,-: .r,~ .. ~,i.e,wtn~·:: .. GO):\t:rol,s ': .o.N_er. ~ . nu.s: l ei1_:t;' . e~pqr-:ts: · ;· ,. : . · :· .: -;·~ -~ ·.-·~--~: . .->·_-_., ... :-. 
9. The Sierra Club believes that nuclear exports should 

. \: .... • ·."f•:\. :.:'O"c~ur bhl"y ~~rider· -~u2h .. ;ci'.~ 1'1:d{ t·i:6ris. :Ci.s': are. ·s.~f'ficic·;~t· ~-~ pi·o·~·ect:· t"he :: .. ·" 1 ••• 
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·: ·· ... 

or meaningfully reduce potential risks of diversion, theft and 

sabotage . 

·. :· 
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Insofar as the pending nuclear fuel shipment t6 
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Tarapur is concerned, such conditions do not now exist. Th us, 

a decision at this time to grant the pend{ng appJication will 

adversely affect its interests, and the interests of its members, 

in the adoption of sound nuclear power export policy. 

10. The Sierra Club, in addition to its institutional 

interests, has a further interest in this proceeding to protect 

the health and safety of its members and other similarly situated 

from the risks occasioned by the continued shipment of nuclear 

fuel to Tarapur Atomic Power Station ("Tarapur"). As noted in 

paragraph 4 above, members of the Sierra Club reside in and may 

travel to India on Club-organ ized tours. Thus , they may be exposed 

to hazards associated with the operation of Tarapur . Additionally, 

each member of the Sierra Club has a personal interest in maintenance 

of a safe, healthful and productive environment . Continued 

shipments of nuclear fuel to Tarapur create a risk of divers ion 

or theft of special nuclear material and the use of such material 

for destructive purposes . Further, the use of such fuel in 

Tarapur carries with it the threat of major radioactivity 

" ·: ·~ . ~ . ~i· ;· . 

, .. ·re ]~ea~~~._.. ~e·~\1i_ti ~-:g· j~:;:. om'.· '~i:-C"cid8rit ·or 's B'bot~a_ge;: ··· The<dange-.r.:o f .. ·.: ·.-·,:, .. 
. :· .. 

. . 1': ~· .· 
. ·l. 

host~litje~ with Pakistan, Chi11a or other nations, moreover, 

. :. ·. . . '~,:~·~·~ates: :tl~~t-:_,:PC?s~·:i·;;i. l_i ~~;· ~h~t. T;·~·r~~~~>na·y ·b~.: ~h~ ·.obj·-~·~'.t ~£° · .«). :: · ... :· :::· :,';,: 

.. '· :. : .'-.:·::' ;·af1n;~d .. ;·;t\:~~k' ~·r·::·'. tha't~- ih"(h"ci ·w·~ ~- 1·- ·uti l.ize·'. nuclear. : \,.,eap:~~--~ .. -.: :~ :~_i}1.pl9;·~ -, __ :· /· .. <. 

ing material derived from Tarapur , to wage such a conflict, wit~ 

widespread destructive consequences. The extent of damage which 
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could occur, should the se risks or threats be reali zed, cannot 

be bounde d by n a tional frontiers and may c e rtainly not be 

limited to the Indian subcontinent. Indeed, the use of nuclear 

weapons on the Indian subcontinent could have far reaching 

conseque nces for intern a tional stability and world orde r, as 

well us for the common defense and security of the United States, 

while terrorist action using stolen plutonium in explosive or 

dispe rsal devices could be directed against transportution and 

other public f acilitie s virtually anywhe re in the world , includ i ng 

the United Stutes. The interests of the Sierra Club's members 

in the environme nt in which they live and work are thus directly 

threatene d and would be adversely affe cted and injured by th e 

granting of the pending application . 

. • ' ~-·· . · . . .. •···. ,. '·· . ~ . . .. 
. · . . 
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Before the 
UNITED ST/\ TES 

NUCLEI\H P.ECULNl'Olff COMMISSION 
Washington, D. C. 20555 

In the Matter of the Application 
of Edlow International Company, 
as Agent for the Government of 
India, to Export Specia l Nuclear 
Material 

Docket No. XSNM-845 

AFFIDAVIT OF DANIEL F. FORD 
IN SUPPOHT OF THE PETITION 

OF THE UNION OF CONCERNED SCIENTISTS 
FOE LEAVE TO INTEEVENE ------

CITY OF Wl\SHINGTON 
DISTRICT OF COLUMBil\. SS: 

DANIEL F. FORD, being first duly sworn, deposes and says: 

1. I am Executive Director of the Union of Concerned 

Scientists ("UCS"), with offices at 1208 Massachusetts Avenue, 

Cambridge, Massachusetts 02138. As such, I am fully fa~iliar 

with the organization , purposes and policies of UCS. I make 

this affidavit in support of USC's petition for leave to inter-

vene in the above-captioned proceeding. 

2. UCS i s a non-profit corporation, organized and exist-

ing under the laws of the District of Columbia, with its head-
"· ........ :.··q·~~~t=~·;~". -~.;~<l --·~i:i:;··2·~~~ l· p~~~~: .b,~· b~~~n·~·~s · ~-t>'~·; O ~- ·~1~-s sachu~:~.t~~~···='·'·. ,_. 

._ ,:,; '/ .. ~. 

' ... [\venue,. Caml?ridge, Nassachusetts 02138. and an office in·· ; . : ... , :·· ·· :·.:· · .·.: .. 
:·.· ... :· . ' : ~~P~:~.g~~;;, · ·9···~··· ?: .. is .. a ~~~-~i ~~~;~ ~ .: ~:~:.a~~;~~~t:~':•. fr~~pt .,~:~~ ····•· .(·: : ... , ·ta·xation under· ·sectio1i ·5·ol°(c)(3)' Of the internal Revenue Code . 

... ·: 

3. UCS was formed as an informill faculty group at the 

Massachusetts Institute of Technology in 1 969 . It is a coillition 

·.' 
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of scientists, engineers and other professjonals concerned 

about the impact of advanced technology on society. Based upon 

technical research performed by faculty me1r~ers for a number of 

colleges and universities 1·;ho devote their time in the public 

interest, it seeks to disseminate its independent studies to 

decisionmakers, the national and local media, o.ther scientists 

and the general public. Its research has been conducted on a 

wide range of questions relating to the strategic arms race , air 

and water pollution, pesticide use, liquified natural gas storage 

and transport , nuclear power plant safety, radioactive waste 

disposal options, and energy policy alternatives. 

4. UCS maintains a Technical Advisory Committee, consist-

ing of a number of distinguished academicians, to advise it on 

technical and public policy questions . Current members of the 

Technical Advisory Committee are: 

Ann P. Carter, 
Professor of Economics, Brandeis University 

Oliver Cope, 
Professor of Surgery Emeritus, 
Harvard Medical School 
Se'tiior ·consuitant ·" · "· · ·:· :. :.·· · · .... · · · · · ".·· ·:, · 

. Masi~~husetts.General H6s~ital 

3" .:· • ·: .... ·. 

· .. .. . , . . _ · ·'~.: .. .. .stanley.Daw"son,. . . ... . ·.·· ... : ..... : .. ".' .. ""·" !.-.: .. ::"·_·:_·,:·.".-.·:.-=· ·. <· '.': .. · ~· :"" .. · : ... "'· .·-:. ··· .fi.s!:»is'ta.'nt· Professor ·c:»f · Envl.ronrnentar Health ·> · _:._:·;.""'":,·' ·· :: ·.. .. ·"·:·.· " .=· .... Engineering, ·Graduate SchO-oLof . Public.He.ilth: ·. . . .. · .. ·-. ·:.~. ':· ...... _;:_::,> ,:: :; .~:•· :~_: ':/ .·'. H:arvarci ·'uni·vi:frs·i·t~, ._·;;· :. ·:<. · ' · · ·,:: .__. .... . _.:>> :· ·:, .-. =· : ... , ..... ,: .. -:· <· ~- .'· :. ·.i' ·, .... "." ·>: ..... .-: .. :-:: .. :-. > 

.:. -: .. ·:. 
' ·.:.~ • • 4 

John D. Edsull, 
Professor of Biology, Harvard University 

. .. . · ·. ·:.·· .. ,._· .. · ·· .. · . 
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James I\. Fay, 
Professor of Mechanical Engineering , M. I .T., 
Chairman, Massachusetts Port Authority 

Bernard T. Feld, 
Professor of Physics , M.I . T . 

Lee Grodzins, 
Professor of Physics , M. I . T. 

Maurice S. Fox, 
Professor of Biology, M. I . T . 

Thomas C. Hollocher , 
Associate Professor of Biochemi stry 
Brande is Uriversity 

Jerome Y. Lettvin, 
Professor of Biology and Electrical 
Engineering , M.I.T. 

Philip Morrison , 
Insti t ute Professor , M. I . T . 

5. UCS has take n a ma jor interes t in the U. S. nuclear 

power program. It ha s published technical studies on nucl ear 

power and has participated on its own behalf and on behal f of 

citize ns' groups in a number of administrative proceedings before 

the Nuclear Regulatory Commission and its predecessor, t h e Atomic 

En e rgy Commission. In particular , UCS ha s b een a party to the 

following Atomic Energy Commission proceedings: 

(a ) In the matter of Boston Edison Company, Pilgrim 

Nuclear Power Station Unit; a nd 

(b) In the matter of Inte rim Acceptance Criteria for 

Emerge ncy Core-Cooling Systems for Light-Water-Cooled Nuclear 

Power Reactors , Docket RMS0 - 1. 
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G. As regards lh e export of nuc lcar cq uj pmcn t , lc'clrno] oq y 

and fuels, UCS has undertaken indcpencl~nt technical studie~; of 

the problems associated with such export~> , u.nd :i.t has rcccntJy 

pubJishcd ana l yses of related issues in i l s book, The Nuclear 

UCS further sponsored the 

Declaration by Members of the 1\rnerican 1'echnjca) Community , 

signed as of August 6, 1975, by 2,500 scientists and e n gineers, 

which urges "the nation to suspend its program of exporting 

nuclear plants to other countries pending resolution of the 

national security questions associated with the use by these 

countri es of the by-product plutonium from United States nuclear 

reactors." Given, in addition , current uncertainties with re<;i1rd 

to reactor safety a n d r adioactive waste management, UCS believes 

that a decision at this time to grant the pending applicRtion 

would be unwi se. Such a decision would adversely affect it s 

i nterests in promo ting and ensuring the rational and safe use 

of modern technology and the development of sound energy policies. 

· ... .·.· 
· . 

. · ·' ··• . ) . I 
.. -:-: <: ..... · . . .. · ·., . ,.··, •• · •. •· . ..• • " .• ; .:· ... . ., ... : .: . ·.·- · .· ·. . .· ··' -~~·.-... ~. ·.• . .·. ' ··.·· 

' . ·. ···, . . · ;·; .......... ·;:· ;'·;, : .. ··· .-;._;·· ·DAN. I: 17 L. I? -.·1:'.0J",J) .. ··. ··.".,•·.·.·, .. ,= ...... ,._·_:;,·.· .• ·. ·' .. ··,.:.· ...... ~ .• • ..• · ..... · 

........... ·--: ... ..... ;· '.:· ,-. . ·., .. :-:, ".,·.,: .. ........ : .. . •' ' ..... '·' ~ . . '. «:.,. .. .. . 
• > • • • ~ : • 0 -. . : ·M· ;~.- ' ·:· 0 o • • 0 : 0 ' ; ... 

.. ~. . . 
. - ··. 

: . . :· supscr:i:.b~d· . ~u--id .. swqrn ·.· t~-. . .be f.01~e.: -.. ·· : .. ,-.·;·< ........ ·.:· .. ~ .. -.· .... · : .. :: .·· :,-_.·.·· ... ·': :·· .. ~··-· .· ""; ;·:·· ... '.«'.·'. -. :'.,, ; 

me· thi s .... 0-~f''Clay of Fcbruar::i, 1976 . , .· .. · ·· · '· ... ::. · ... · .. :··; ·: · · · " : '" ·. ! . · : 

,9 //' ~/ ~ 
, /?'u. c < L· /(~ //r /; i. & -L-
~Notary Public 

'M:i. comm~oo oxpires JanuJry 31, 1978. 
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Appendix 4 

Before the 
UNITED STATES 

NUCLEAR REGULl\TORY CO~·li'HSSION 
Washington , D. C. 20 555 

In the Matter of the Application 
of Edlow International Company , 
as Agent for the Government of 
India , to Export Special Nuclear 
Material 

Docket No . XSNM-845 

'· 

AFFIDAVIT OF J . GUSTJ\\TE SPETH 
IDENTIFYING SPECIFIC CONTENTIONS AND BASES 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA ss : 

J . GUSTAVE SPETH, being first duly sworn, de:,oses and 

says: 

1 . I am an attorney on the staf f of Petitioner , Natural 

Resources Defense Council, Inc . ("NRDC" ) , with an o ffice at 

917 15th Street , N. W., Washington , D. C. 20005 . I am a member 

of the Bar of the Court of Appeals of the District of Columbia . 

I have con s ulte d with members of NRDC' s staff and knowle dgeable 

experts concerning th e matters contained in this affidavit , 

which I make in accordance with 10 C. F.R. §2 . 714(a ) , to set 

forth the specific contentions , and the bases therefor, whi ch f
·::i-h 

'.P -·~ 
{' . 

( 

""' ~ ~ . 
the Petitioners f or intervention seek to r a ise he re in. 

\-I 
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Procedural Objections of the Granting 
of the Pendin g Appli c ation 

2 . Petitioners submit that the Nuclear Regulatory Com-

mi ssion ( the " Commission" ) cannot rnc:ike the determinC1tion required 

by l aw for the issuance of a license for the export of special 

nu c l ear materia l for use i n the Tarapur Atomic· Power Station 

( " Tarapur") , India , and that the gr an ting of the pen ding c:ip-

pl icati on for such export wou l d therefore be unla wfu l under 

the Atomic Energy Act of 1954 , 42 U.S . C. §§2011 et seq . ( the 

"Atomic Energy Act ") for the following p rocedural reasons : 

(a ) There h as been no pub l ic notice , by publication 

i n the Fe~era_l R~ gister or otherwise , of the r e c e ipt and con s id-

eration of the pen ding application. I n terested me mbers of the 

publ i c h av e thu s b een depriv ed of information nece ssary for a 

time ly e v aluation of such application , and t he opportunity f or 

intervention and the presen tatio n o f oppos ing views h as b een 

s evere l y and unwarrantedly abridged . The absence of public 

no:ti ce , moreove r , h as n ecessarily limited the Commi s sion ' s 
·: ';• ;_. . · .•. • " · . f ·. :··· .• ... : ;·. ·•. .. . . . .. · . _, · . ., .· ··· :·· .· . . ..... ··>·· ._:. ~~· ·: ··· .-... .. . ,.,·· ... .- (• .... · · ~· · .::.. · .. ··· .:·.·. :·,· -~ .. · .. ~ : .. . , ... . 
opportunity to receive · and hear pote ntially s igni f i c ant, adverse 

.· · · '. i n formati on ~,etng '_ oi1' t h e · ¢ie.c;Ls·ion" to grant or dehy t he pending· ·: -. · 
··· :·-.· · -.:.: :~ ·· : ;;··~ :·: · • .. . _.<.-:".'"·- · .. , '..? · : ._~ ..... , ... ~~- .. ·· ..... i ·.:-· . . . , . . · ~. ,, ... . . . . . ... ...~ · . ,.:":,,,:: . ... =··,: ·. >> .. · ,<:_.· .. ~ .. P.J> ~,_J ..... <?'.~~ i. o_. P ... · :: .. ....... · _:· .. : .. : .... .. ·.·. , ·: .. ,. .'.·'·.· ._,_ --.. :· ,-. ... · ... : .· .· ... -~ ....... .· ., .... ,.:.·.·. _ .. ,..... _,. . ,._ .· .. • - •. • ,h :. 1 · ~ .· , • , ; : I '.• ;• ' ~" • " ··.~· .~'h ,: ~:~.'/.;:·~ ... :• ....... .. : '. • ". •t :<·::·;·~ . . :~ ·, :l; ': ·t :.· . . . . 

. . 

. . 
(b ) The Conuniss i o n is not app l y i ng criteri a in i ts evaluation 

of the p e nding app lica ti o n whic h defi n e more precise ly t he geQe~iJ , 
i}. ~ :.: .. ·,, 

·.") -
statuto r y standards whi c h must b e met i f s u c h appl icat i on be -:,. 

~. ) 

... · . . .. . ... ... ..... . 

: .. .. . \ ·. , 

. . 

• , .. . .. . : \ ... -:.: . . 

.. 

.• !. • • • .. • • : :- .. . : ·~ • . -' , . . ... ~ · . . . 
: . 

': .' . . .. . ~ .. ._ .. . ..... : :• .. ' : . 
·-

. .. !~ .::·. ·; ~.:. '.: ... -~-.; .: J ·:-"·h ! ... :.:. ·.-, : . • . " . ... ·:. : .· 
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granted. 'I'he absence of fur th er def j ni ti on of the standards "not 

inimical to the common defense and security" and "consistent with 

the health and safety of the public" leave the Commission with no 

meaningful guidelines to follow in its consideration of the pend-

ing application and disables the Commission from makinq detailed 

and in formed judgments consistent with the purpose and require-

ments of the Atonic Energy Act. 

(c) The Commission has not consulted individually with 

Executive Branch agencies having relevant expertise as to whether 

the granting of the pending application would be "inimical to 

or constitute an unreasonable risk to the common defense and 

security," nor has it consulted with Executive Branch agencies 

having relevant expertise as to the health and safety risks posed 

by such application . The Commission, therefore, is no t in a 

position independently to exerci3e its licensing judgment, under 

the Atomic Energy Act , with all relevant facts and in formation in 

its possession . 

(d) Even though the Agreement for Cooperation Between the 
.... ... .• -. ·_-..,,·_ . :.·:; .. · .... ·.·· . . . : . ··. . ... ~ . ·.:. ,,. . .. . .. ·' ';. ~.. . .. : . ~ . · .. ·· ·. !" . : . :·· .. .. . ; _.:.; ':, '. ... . .. 

· Governrnent of the United States and t h e Governrneht ·of Jn.di a Con-

.:·:.ce~ning the Civil ' Us~s - o.f · Atomic. _Energy ~the "~gre_ern_cnt for .. . · .. · ... 

.. · ' ,;,-_ ·~~6~er~tio1~;; ) ··1-/ .· ~~~~~d~·~.: i~: Ar~j_-~.l~-;·r.··';f·~·~ ... ~~~h~~g~- .of .-~~~~ l~s.sift~~ ·. ;:. :.·.: 
t~·.">.:' .- • ·~· .... : .. ::••'"'. :•::• . .:-:' .. • .. 1 ·.~ ::- · '• '.~ ·.:·~· • • ~· .. :, • ~,.' • 'I,•:~~-~ .·.>.:-:.··~·~ . ... ~.=.=~·· ·~.·.~·:.: .:: :.-.. ~.,:. · ·~ •l -.. .. .,;:-.~ •: ./,~r:;~ .:".: ~·· ,,.• ·~:- ....... .. ~~~~ "•.• ":.••t'.4 ~~ ..... •:. ... :,:•·,":•":••,'_. ... ;. ·;: r.• 

·1-7 Don e at Washington, Aug ust 8 , 1963; entered into force 
October 25, 1963, T.I.A.S. No~ 5446 . 

· .... . . .. · .... . ' · .. · ..... ·· • > .• .·. · .... . :" ... . . ~ .. : . , · 

.... :::,·' • .. ; . . ·• :! • .• •. ··~. ~ • .' ... ~: ... ~ .• : . • ,'. .. 

•. : . 
.: • -··"": -.. - ' .. ~ '·, ·.·.'! ••· .": •.· •· .• ·.:-:··· ·•• ••• •• · ... ··: . •. .. (• . ~- ,' ... : -·.: ,._ · .. · 

• ' . · . .;; -~ ! • ~ :_.:.:::· :-: •• ; .. ... · ·: .. :.">'" . . .. ',.~ .. : . . .. :· ~ . .. ~ - ~ : : . ; :· ... . ·, .. 
. • I i. . ., . • • :-: •. • '. " .~ '.;_: '. • .;.. ' • ; 
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information with respect to problems of health and safety at 

Tarapur, the Commission has made no independent analysis of and 

no findings regarding health and safety risks in connection with 

the pending application. Significant health and safety risks 

may attend the shipment of special nuclear material to T2rapur. 

These result from l e akage of radioactivity during normal operatio11s, 

contamination of the surrounding environment and population, in-

adequate personnel training, and difficulties in maintenance and 

repair. Further , serious health and safety consequence s may fol-

low from acts of sabotage, terrorism or theft directed against 

Tarapur and related facilitjes. Continued shipme nts of nuclear 

fuel to Tarapur also increase the threat of a major nucl e ar ac-

cident, which would have serious repercussions not just for the 

health and safety of affected populations , but for United States' 

relations with India and its otl.er trading partners. 

(e ) The Commission has made no indepe ndent analysis of and 

no findings regarding the risks associated with Article VI(c) 

of the Agreement for Coope ration which p e rmits the Governme nt of 

· .. '/: .. ·.' ::±11 di b_ ' <,tcj·~ J::~p10\~.e .· fl;bm 'th~.; s;.ccj~~e- · ~.~. ·$ti.ch :1-,g.ree1nen~-.·~;uanti?·~-~~ :~ . .of .. , . . '.''. :"; ' : . . ··.''..< .. '. -~ 

. specia~ nuclea~ _ material provided that it places agr eed e q ujva lcn t 

'·qua~1t~ tl~s· :\6~ \:·h~·:·:~a;n~c· ~~,P~·'. ~~:· .·spe·~i·al· ·n~~ie~~ : ·rna.teri~l ··\inqCr. · th~ :\ ./'.' .. · ·· · 
. . . ~ · . . . . . . . . 

. -"'·· ··,".-:;: .. ·: ~~~:P~·~·c;"·£ :"~'ht;~h .:A9'i::~.e·irie.·ri·t;~ .: ...... :As·s ~rC1i1' 6e·s· · ·by.·· th e·:.:ci·over11m.8nt: _o_~·- .. :ii~ 9 ~,~,_. >:' ... :.-.·,, :.,:: :- ·'.:.:. 

that "special nuclear material thut has been or is hereafter made 

a v ailable for , or used, or produced at the Tarapur 

·., . . ·.· '· :... . . .... ... . . ·~·. . ' • : ' • ; ~ . - i• - ··. ·. · , · · -. .. · .. . . 
.. .... . 

:·-. " : : .. -: ·' . 
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Station locu.tcd at Tu.rapur will be~ devoted exclusively to th<:.~ 

needs 6£ that Station. ." may not override such provisjon. 

Further, restrictions on transfer of special 11uclear material. 

contc:dned in l\rticles II(f) and VII(A) (2) of the Agreement for 

Cooperation may not apply to exch0nged special nuclear materiQ]. 

Article VI(C) may thus permit India to substitute fuel from another 

source for an identical amount of U.S .-supplied fuel, and then 

either transfer such material to a third country outside of any 

safeguards or utilize plutonium separated from the U.S . -supplicd 

fuel for an explosive device , thus circumventing restrictions 

un der the Agreement on such actions. 

(f) The Commission has made no independent analysis of and 

no findings regarding the risks associated with the various pro-

vi sions of the Agreement for Cooperation which provide for sub-

sequent United States approval of certain actions by the Indian 

government , e . g. , f uel reprocessing (Article II (E)), transfer to 

third parties (Article II (F )) . To the extent that such approvals 

ar9 solely within the discretion of Executive B~~nch agencies 

· ··· ... ·· be . det.e·rmir1ed -·tl1 at saf egua.~_ds co11di ti011s \'l_i 1.-1. be.: aQ~c1ua t.e.ly _ .J~1a.io.-- .. . · .·· .. ·-· .... -::~: 
··:· -..• .·· ~ : .. ··: .··: . . ,···.:.. ·.··· .. ·., . . .. •, . . . '. -.. ; :" .... :~~- - .. ·. . .. ~- •' .. ~. :. . . . . . _:.": . :' ; .... . 

taine d. · · 
•. . . . .·· .. : . ~ .-. .. . . ~--- ··. -·:· .. - --~-· ~ . . -~: --.. ~. ::-.: ~-~ 

.·,.< :·.'. \:·-,. ,, .. 1 ."i:: ........ ;..: :_:. :~ .. :'".! ·.·' .. ~' ...• \.' '.;: ''>< .·· :,-.:.~.'; : .. "' ... :·> :'·:,,··.-.:~ :~·:'· ~. _._,,-: .... '.· .· >· .. ~ ... ':·';,,"· '.- ··!-.'::. -~·; < -~ .. ··, ·"· ··>.:.· ; •.. >: :.'.>\:- '·\> :\ ·:<:: 
(g ) The Commission has made no independent analys i s of and · · ·· 

... . 

no find ings regarding the adequacy and effectiveness of existing 
.-fO.to··, 

safeguards applicable to special nuclear materials shipped. t e,..\ 
°' \ :1 
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Tarapur . In accordance with the terms of Article VIII of the 
Agreement for Coop(~rution, and the terms of the Agreement Between 
the International Atomic Energy l~gency (the "IAEA ") , the Govern-

me nt of Indi a and the Government of the United States of America 
Relating to Safeguards Provisions. 2/, implementation of safe-

guards over Tarapur is the responsibility of the IAEA , and United 
States bilateral rights have been suspended . Aperoximatcly 1,000 
pounds of plutonium, enough fissionable material to fabricate 100 
atomic bombs, h ave accumulated to date at Tarapur and are under 
Indian guard and control, subject to inspections and measurements 
by the .IAEA . In such circumstances, before yet further special 
nuclear material is committed to Tarapur , the Commiss ion must assess 
such issues as limitations (in both time and space) on the access 
of inspec tions to facilities, deficiencies in the technology of 

conta inment and surveillance meas u res (locks , seals, guards, in-
trusion detectors, etc.), potential inaccuracies in measurement 
devices , lack of IAEA authority over physica l security , and ab-

sence of IAEA or other international sanctions in cases of proven 

diversion or supply of fissionable materials to another country 

_ · ··: . -: fo .. ~---~~ey,eJ.op_i:l1~ : 2u,c~e·;:7\·e_xpfbs·i:'E:':°: q:e\(i·c;e_~-'; ·: ·:_'·Howev~i ,·"0.!if'.le''..:fhe'. ~::'.'' :~;--,_,:--_ ' '. ,· <-.·~~':··;_.-': 

... .. . 

. . ·-

IAEA has entered into "Subsidiary Arrangements " with. _India_ which . ·.;· ~.·:· ... ·: · :· -· - ,,.. .·::_ :. _·:.- · : .. :' . . .·· .. .-~··- " . . ,·.,:· .. ~ ::· . ~ .- ·' .. > 't:ieta-ii · the <.spec:L fie> ~afe·g~i.ilrd~ api-"·rliC'ab l e' t.o'·Taf apur ',: th~· par'ti:cA·2 
' . - ; 

to the Commission in th e licensing process. Further , the Commi ss ion 
does not have access to "Safeguards Con fidentia l In formation" 

_2/ Signed at Vienna January 27 , 
1.9 .7 l. ; . 'l' • .I . A , S • No • 7 0 4 9 ; . . . . . . ·. : . . . . ... . . ·.·: ' .. •'. ' .. . • ;_ . 

. ·. _._:·./ .· 
:· ...... . > ···:~ 1·:. ·. : , .. '-.. · · .. · . . 

1971; entered into force 
... . . . ··:· .· ~~ : . . .. . . . . ... : . 

·.·~· . · : • .• .-.·;: •• ·; 'J . : -- •• • • • • 
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cerning the experience of the IAEA jn applying safeguards to 

'I'arapur . The Commission thus has not only not carried out the 

necessary review but does not even have the necessary information 

to properly evaluate the risks associated with further nuclear 

fuel shipments to Tarapur. 

(h) The Commission has made no independent analysis of and 

no findings as to whether and under which circumstances, if any, 

the United States could retrieve special nuclear material from 

Tarapur in the event that India took actions inconsistent with 

its Agreement for Cooperation, license conditions, or other as-

surances to the United States. As noted in paragraph 2 ( g) , _supra_, 

more than 1,000 pounds of plutonium have accumulated at Tarapur. 

If retrieval of such material were not possible should India deter-

mine to repudiate its agreements and assurances and/or to utilize 

some part of it to fabricate an explosive device, then yet further 

shipments of special nuclear material to Tarapur may exacerbate 

the risks associated with its operation. 

(i) The Commission has e ither obtained back-up material and 

other data supporting the general expression of the Executive 

Branch position , prepared in accordance with Executive Order 11902, 

,_,,_. :· ... : ..... ··'. , .. ~·~, ·. ~: ~:,'. :. ··:~'~ ~'.~ :;::·~- ~ ;-;- ·:.:(·=~~,:~ ;,~ ~ ry , .. ,.;:: -~· .{ ~,; ~-) , ... ,., :_c·~,~~ ~;-~l'~:~ ~ :~11·~' ·. ~"~'~'a·i ~· S'-.-'~~;- ~ · ·. ·· · :··;, · :·-· ... : ~·', ,., 

·· · -Plica t.lon 1 · n(jr m01de · ar1 ·,independent ana;Lys,is .. of· and :;findings .- wi.,tl) , , . ·:>'.· 

.•·:::·;:. ' • • • . .,_: :·:· -i. ·:· '· .r. • .:. .·.· ·· .: .. ··- .. : ··.· .. ,~.· .. t,. ·_..~·.·:·:(~·~:.' __ •. ~:-.... .; · ... ·; .. ~·.,. .~ -- • .• ~·.·: .: .. ·· .. ::.:·· ..• ]· 
._- ."! 

·. ,I-egc_:i.rd thereto.- The· Commission thus . -is making its_·. ii:c~nsing. de-
, _ ::.:.~:.;~ · .:.,.:;·,_:-·~ ~-·· ··.; ,_·-.;·;.· -... -;:_ ... :.~_;· · .,, · :·: :._.:;, ... .. . ..... ·. ·;. :.·.. . . . , ·· , · · '· . . . · ~ -· . .. .. •' .... . . 
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cision with rega~d to the pending application on the basii 6f ~he · · 

opinions of other agencies , not the facts supporting such opinions. 

(j) The Connnission has neither obtained safeguards information 
... .,-f ('I? 

nor made an analysis of and findings with regard to facilit · .e~· _ 0~ 
' '~\ 
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or the relationship of those facilities to Tarapur . India, for 

example, has an unsafeguarded reprocessing facility at Trombay, 

with a capacity of 350 kilograms per day, as well as a pl~nn~d 

reproce?ssing facility at Tarapur itself, with a capacity of 100 

metric tons per year. Information concerning such facilities 

is relevant to the issue of whether, under what circumstances, 

and in what amounts Indic:i could sepc:irate plutonium from spent 

fuel should special nuclear material be diverted from Tarapur. 

Essential information, in other words, pertaining to the 

ability of India to circumvent safeguards and develop nuclear 

weapons is not before the Conunission. 

(k) The Corrunission has neither obtained physical security 

information nor made an analysis of and findings with regard to p~;sici 

security for the handling of special nuclear material intended for 

Tarapur. In particular , raw files of physical security inspectic:·1s 

carried out by the Energy Research and Development Administration 

h ave not been made available to the Commission . The Commission co:-:.-

sequently cannot assess what protection Tarapur may have against 

,•,<:-:.: /·,,,;,,.,.,.~··· ac~.s· ·"o{ ~·s·~:o6t:age·/''. · te_:r;-j~·orism~'<2Jr:;"; thef~t·.::d.irect,cd• agci .~~1s1::;.,s.us:t~.'.'t..0c;:)).~,t>>:•::,:;..: 

.. · ·: .·.· nor ca~ it assess the possibility of acts of sabotage or terrori~~ 

.-: ·. ·>:·.·: •.·. ·. :i· .. . · •• : 

' .·" .··•·•·•·•··.· Ca Us fog cOre · ~i Sruptive ·· aCcicleni;s o~ s<>v~te t~a<:tO~. ~c¢~d:e~,~~ ?n<l _; . : • 

. '· . .. :·.-. . .. ,_ th€<prbbab i'l i't~,... ·oc· such ··-a'c ts o cuurr-i ng • -:·:. ·fu.r.t.her ~ -_;th~.;CQ_mm~$.S ~ ... on ... · ... . :.· .... 
• 

• ••• ~ .~·. ,.i · · '.' · .:· .;.~_-::-:~!"~. 

h as no information concerning physical securit~· requirements ap-

plicable to the special nuclear material if and when it is removed 

, .: ·:·· : .. . . :.. . . -~ ... ' 
'>'.. • 1 

... . . ·. ·. ;: ... .• . 
::. :· .. , .;-:: ... ~ . . ·~. :: .. : ~ .. : ··· . . .. ·: 
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from Tarapur, reprocessed, and recycled. The Commission thus J_s 

J_n the position of authorizing the supply of fuel in the absence 

of any assurance that the United States will be able to reach a 

future agreement with India establishing physical security standards 

for the handling of spent fuel. 
\ 

(1 ) The Commission has neither obtained information nor made 

an analysis of and findings with regard to India ' s plans for re-

processing and waste management of special nuclear material shipped 

to Tarapur, and the materials accounting safeguards and physical 

security standards applicable thereto . Because the Agreement for 

Cooperation would permit India to reprocess its own materials, which 

are not safeguarded under such Agreement , in the same facilit~· in 

wh i ch U.S.-supplied special nuclear material might also be reproces-

sed , the workings of any materials accountability and safeguards 

system may be appreciably complicated . In the absence of detail ed 

in forrna.t i on and anal ysis , t he Commission cannot assess the safeguards 

risks at the " back end 11 of the fuel cycle associated with the ship­

. . fo~~t· ()f n\1c"i ~~:r .·. { uel: 'fo . rf~rapur ;·: .. .. · .. ..... ' ·: ... ,,. :-·::·. · : .. ~ ~ : .... . :- v 

(rn ) The Conmtission has neither obtained detailed information 

· : .. ,. ·. ri6;:·~~~de .· ·~n · ·an:~:l ;sis. of . ,~;1·~- f i:n~i;~g~·.:·,:;:i·~;h .;~~arq. ·t()~ ·:~ .. ~cb_::i~~:t~·n,- _::,a,·~; .· .;~ ; . . 
. . . . . - . .. . . . . . . . .. . . ··:···· .. · ·.·-· .. 

.. , · . 

. "'·iri<liai:.s ::w~4p0n.s ~i1evc1-opmcfrit~ cat:>ahi l·i ty-~: ai16," p)..<i;ll!3_ :·c:tn:q; .j)i_s. ~~t~FP-P. J: .. :~-~ r~= .. '..~;~;:·:.:;;)~. 

and internal political situation as they relate to the risks that 

~p~cial nuc l ear rnat~rial s upplied to Tarapur may be diverted and 
• .. • • ·•• • : • • •• • • • ~ ·:. • • : •• • • ' •.• • • •• :· •• • . • • ' •• ... • • •• .• • • J • .... · ... ·.: ·. ·. · ~· ~. :· .... 

used for unlawful purposes , e . g ., fabrication of nuclear weapons . 
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The Commission thus cannot ddegualcly assess safeguards risks 

assocjated wilh the shipment of nucleur fuel to 'l'<lrapur . 

NEPA Objections to the Granting of 
the Pending l\_pplication --------

\ 

3 . Petitionors submit that the granting of the pending ap-

plication for export of special nuclear material to Tarapur would 

be unlawful under the National Environmental Policy Act of 1969, 

42 u.s.c. §§4321 et:_ _seg_. ("NEPA " ). No environmental impact stale-

ment has been propared , pursuant to Section 102(2) (C) of NEPA, 

42 U. S.C. §§4332(2) (C) and the Commission's implementing regulations. 

Nonetheless, the issuance of a license for the export of significant 

quantities of i~uclcar fuel to Tarapur is a "major federal acU on 

significantly affecting the quality of the human environment" 

within the meaning of NEPA, and no license can be issued until 

i t h as been established, after preparation , circulation for con~cnt 

and consideration of a detailed environmental impact statement, 

Substantive Object:i,ons to the Grunting. .... ;: ... : .. ·.,·-:· ': ..... 6f .;tl)~ · Pcnd\nq: .A .. p1)\ic.atior1 · · . -~~-.. -- :·.: .. ··:::,: ,. .. ··:· ;·',.:_ ... ·.~· · . . ·: . . · ... :-_, . ·.:' -~. · .. t; .~·:i.. ; . 

... · .. ., .. .. ;. ::·· .. ·.· 

··· :_· · .... ' .. .... .... . .. .. 
: , , i:..· _ ... -.. •.. · - .. ; : . . ...... '.. •...• •.. - ·... . . .: . • . .. ; .: .... · .. · ...... " .... / -... ... ; --~ .. . . ~ ,· ·· .... : •· .. ~ .·.·":·' :' .. ·. ·-.· •. _ .. ' .... ·.··.·:·· • •. :··· ,· ·,.· .. ·.) ~.·.·.· .. · ··., ': •• .... ' .. ~· .• .. •.· .. ·.' .•. · ........ _ .. ·.-... ·.• •• '.· ·•.• .... ·, :;:._,:.:'.·' .... ·_ .. ·.~~. · .. ,· ...•. : ... ·•· .. .. ~_., .. . ""!'."•-:· • .-: •• •, •,".,•:>•·';•-T ; · r0;:'_ ·: .~:.•.',...: ·: . ... :••.:.";.: · ·:·.: .. ·~;'; "'. · .,..-:;(.;•;,::-:::':•": , !" "": .. ('• ..... ~ _ - r r r ·" r -., • 

4 . Pe.ti tio~1crs submit that the C~rnmi ss ion c·a;1not lc1w fully 

determine that granting of the pending application would not be 
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and security and the interests of the:: United States within the 

meaning of the Atomic Energy Act and the Commission ' s imple-

menting regulations, given the risks associated with India's 

position on non-proliferation and its current international re-

lations : 

( a ) India is not a party to the Treaty on the Non-P ro-

l iferation of Nuclear Weapons (the "NPT"). 3 / Thus, it has not 

committed itself internationally to forswear the development of 

nuclear weapons, and it has proceeded to develop and detonate a 

nuclear expl osive device fabricated from unsafeguarded nuclear 

fuel irradiated in a reactor supplied for peaceful purposes only . 

The continued shipment of special nuclear materials to Tarapur 

frustrates and impairs the non-proliferation policy of the United 

States as embodied in the NPT and discriminates against those 

countries which have undertaken NPT obligations . Further, it 

effective l y sanctions India ' s refusal to accept those obligations, 

a n d can only have the effect of encouraging other countries to 

i gnore prohibitions against nuclear weapons development . Such 
. . : .. -. . . ·.·.. ~· ... ·. . ,; .. 

"o M ,' ' : •, ' ' • ' '•, : ~ ' •'. ... : '": •' •' ' ; ~ • .: '' ' • , ' ; ' " ', ' o 0 0 ' 0 ' '· ' ' ·· ' ' ' ,o' • 

proliferat i on. is p l ain l y i n.consfsten.t with the purposes a:na 
.. :.· · . ..... 

r equ irernel)ts . . o f ... tfie .. Atom.ic ~ En:rgy .Ac.t . ... . ~ .· .. 
. ·-··.\·: .. - .... ... ··.· ·:·:. ._ .:·:,. , •. . .. ~ .. ~: . ~ ..... . · .. . . . ... 

3 I Done at Washington , London and Moscow, July 1, 1 968; entered 
.:. into · force · ·f o r ··the, Un ited -SL:i.tes ,. .March .s.'. ".1 9 .. 70 ,, .. 2.~ .:lJ .. ' S.'..: 'r , , .4 .8}1. .... 
T. I . A. S . No . 6839 . 
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(b) wj t-hi;1 

pilL L.i c:uJ ;;ir , t.Jie potcntiu.l. ir.~jtalJili ly of the area , thcJ:c j s c:, 

rupt safcciu<n~ds agrccrn8nts and thrca tc~n the-~ security of nucJ c.:.ir 

m2terials and fac ilities . There is thus jn 0de:q~ci.lc a.ssu.:- a ncc: 

·Lhat sa.fccyuu.rds over sp·2c:i_2J nuclear rn a tcriu.l at. Tarapur ca21 or 

v.1i 11 b2 rna int-a .Lncc1 , and CJ.ccordi. n g ly , f urt.h c r tr u. n s :C er of f uc l co.n-

not be dc~~r;-1cd consiste::nt wi.U1 the c:on<mon defen se: and sccurit'.· zrncJ 

iii to res U..; of the Un .i Lc.c1 Sta tc::-; . 

5 . Pc l: ition::.crE; submit t.hc.t the Co;;•rnis sion cannot l c:\·:ftilJy 

dctcr!:1i!1c tl1at granting the pendir:g u.pplication \voulc1 not be 

inind cal to or consti tut0 cm un rcu.sonablc ris}.;: to the ccm.r::o!·i de-

fense and security a.nd the interc:~ U:; of the Unj tcd States \-.1 ith:in 

the rn20.ning of the At01~1ic Ener9y Act and th e Co:-:l.rnission ' ~.:; irnple-

r~;cnt.ing rcguJc.1tions, b e caus e of th e fai lure of the Uni tc~d States 

to irn0os,; the follm.'ing c:;onditic;in s , sinqly \1nd in ~ornbj n e:1t ion , . . · . . :· · : .. ·.- ·.:·. · .. ' - : · .·~ ": . ••·. --·~ . ... .. · • . .... :~ . · . . : ~ - . ···. - .·.·. ~·· . • . . . .. • .. :-·~·· ::· .. , , : · · . . ·. · .~. -- · •• : . ; •• . ... 't ·-· • • •• ' -- .· ··· .> · 

. . . . . 
.. . .. . , . 'l'hc Uil'i t:cd S til t e s· h.as. :not 'recp..ii r.·ed I i1.di a ab!::io h i.lo ly . . ..· . · . . · . . . .... . ·.- . .'· .. -~ :' . -: : . . ··. : .: . ·• . . ·. . ' . : . .. ,, . . . .· .. ·. -:·. . . . . : .. ' .......... :·.· .. ::.-..... · 

· . to ):efr.:;j n· irorn .th 0 devclopm·:~ n·t; .. of 
' . ,·-: .. . ·. •, .... . . '-:.: .;· . . ' ... , _:·' . . . ~ . ... , . : . ... _ ' . . ... · ... : .. · ... ' 

vices . Such fa ilun', whalcvcr the safo9uurc'ls <.ipplic 2blc to U.S . -

~.>upplicc1 ~>JX'Ci.c.il nu c l c.:ar metlc:ri a J <.rnd 1,,1h<1tcv01.- condition~ of C':-:po r t . 
·.· ··· ··. · ... 
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suppliers may agree upon, permits India to conlinue on its prog ram 

of developing nuclear explosives, to the de~riment of the non-proli fe r-

ation policy of the U.S. as embodied in the NPT. Peaceful nuclear 

explosives and nuclear weapons cannot be differentiated; to allow 

India. to continue to develop and t e st "peaceful nuclear explosives" 

is thus incompatible with effective, international nuclear arms 

control. 

(b) The United States has not required India to permi t safe -

guards on all its nuclear facilities. Beca use Indi a h a s not ad-

hered to the NPT and because the Agreement for Cooperation contains 

no provision to the contrary , such failure allows India to maintain 

nuclear facilities which are either only partially safeguarded 

or which are totaJly free from international and United States safe-

guards against their use for the production of nuclear weaponry. 

It thus permits India to obtain the benefits of U. S . -supplied special 

nuclear material, without assuming the obligations of those countr ies 

which have adhered to the NPT. The effect of the failure to impose 

such a requirement is that India is free to use unsafeguarde d 

facilities to d e velop nuclear weapons. Safeguards, even whe n 

applied to all the special nuclear material utilized at Tarapur, 

are ri"ot enough. to. ens lir'e that 1)61i-peace ful nuclear activities . 

-: ·a:~~· ·"ri6t. -~~~-rri~d -~rt ·. 1."n "Ii1a1~-- ~o ··'lon·g·. a"s .. ·f·i·ssiond:b i~· "ma ter"ial :·from.' 

unsafeguarded sources remains free of control and so long as un-

safeguarded facilities are available to process special nuclear 

material diverted from Tarapur. 

1.: .... t • : ; .. ~ : •• - . • ~ ; • : ~ • ·: .. : . 
. : ·; 

'. .·: .1. • • • "': ,': ··.:·· · • • · : • . 
.. 
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(c) T h o United States has not required Jndia to refrain 

from developing national enrichment and reprocessing facilities. 

Indi a , as noted in paragraph 2 ( j) , supra , al ready has one oper-

ational reprocessing faciJity and one under construction. 'l'herc 

are, moreover , no restrictions on development of national enri ch-

ment capability. The current absence of restric~ions has 

already contributed to the purchase by Pakistan of a reprocessing 

facility, thus increasing the risk of a nuclear arms race on the 

Indian subcontinent . Enrichment and reprocessing are from the 

standpoint of safeguards the most critical elements of the nuclear 

fuel cycle. In order to reduce or eliminate the risks associated 

with national fuel centers , the NPT Review Conference, in its 

Final Declaration of May 30, 1975 , promoted the study and encourage-

ment of regional or multinational nuclear fuel cycle cen Le rs. 4 I 
Secretary of Stute Kissinger , at the opening of the 30th Session 

of th e United Nations General Assembly , stressing the proliferation 

dangers of nation a l reprocessing centers , proposed " the estab-

lishment of multinational regional nuclear fuel cycle centers" 

as an alternative to n ational facilities . 5 / To continue to 

transfer special nuclear materia l to Tarapur whil e permitting 

; · .. ;. :.-;_.·~: ~ : ......... :·; .. ;-::: . '.· ·~,~ . .... : .;, "·'":· • . :.: ·· .. ;:. : • .. :·· • •• ·: : ..... ..... · .• .. _:··· ':;:,.· .. ·. \ ... :·•.:;.· • • '" ,";'II ..... :"'·.· ••. :~·~' :·:·· '· ... :· ~~ .... i·:;-.-:·.:1 ... :·~ =· .... :_: ...... ·~ ...... ,..~ ... · -: ·~··:· ·~ ;::· 
.r . . , 4 / " NP'1 Re'-'.'1ev1 Conference Report , ·" IAE12___!3ull~t in, · Vo.1 . . _l7, . · · .. . '. · . . . . 

...:·::.:.": ..... ~·No:~ \. A ·::· (.Augus ~. :.i.~ 7 s ):·>a..f..,· 21.,,.. 2. G.~'.>. :,:::··'.'.; /: .. ;~: ·/ ·· ' · . .f', ....... ·~· :~--·: ... ·:" ,: .:-;·;,: .. ·,~ .. ·· .. :>_. .. :.-·. ~~.:' .. : .· :.!· .. : . ..::~ ·< .:::::<, ;:<· 
5 / Uni ted Stutes Mission to the United Nations , Press Releas e 
U-:-s . u . N. - 99(75) (September 22 , 19 75 ). 

'· ,·, · :·. . . . . . 
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India to maintain and develop its own fuel facjlitics J e 
·' in con-

sistent with the U.S. initiatives and creates unwarran ted risks 

to the common defense and security. 

(d) The United States has not required Indin to agree , prjor 

to the sl1ipment of nuclear fuel to Tarapur, to safeguards and 

physica l security requirements for any future ro2roccssing of 

such fuel , should reprocessing be permitted. Thus, there is in-

adequate assurance that the special nuclear material shj.ppcd to 

Tarapur will not be used for non-peaceful purposes. Should an 

agreeme nt as to appropriate safeguards and physical security re-

quirements not be reached in the future, the fuel would still be 

in India and subject to diversion or theft under inadequate safe-

guards and physical security req u irements . 

(e ) The United States has not required India to establi.sh any 

physical security requirements applicable to the operation of 

Tarapur and th e protection of special nucl ear material utilized at 

such facility . There are thus insufficient guarantees against 

acts of sabotage , terrorism or theft. Should such acts occur, 

even ~hough _ nominally _directed only against the Indian Government, . . . . . . . . . . . . . 

they ma y .di r ect ly faffect .lhe dcfqnse. and scc~rity intcrc~t$ of . . . . . . . . ·. . . . . ~ .. ~ . . . . . . . .' . . ·. ·. . ." ·. . . . . . ,. \ . ·. . . . . . 
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States has developed domestic safeguards systems which may be more 

effective in terms of detection, containment and surveillunCC' U1an 

those currently employed by the IAEA. Further, access at aJl Limes 

and in all places for physjcal inspections would provide greater 

assurance of protection than currcnl, limited IAEA inspectjon 

righls. The absence of such additional safeguards increases the 
\ possjbjlity of a successful diversion and the ultimate use of 

special nuclear material shipped to Tarapur for non-peaceful purposes. 

(g) The United States has not required India to agree to 

U. S. control over the disposition of plutonium produced at Tarapur. 

The proposed transfer under the pending application js pursuant lo 

a contract of sale, and India, not the United States, has title 

to the special nuclear material . There are no conditions in lhe 

Agreeme11t for Cooperation or other instruments which call for the 

return of reactor-produced plutonium to the United States , or which 

require specific disposition abroad (outside of India) or which 
otherwise give the United States authority to obtain access to 

and control over such material, e . g., as in a lease rather than 

sale transaction. ·Thus , spent fuel containing plutonium has bee n 
' . . . . ~ .. 

arid will continue to be stockpiled in· India, cre ating the risk o f 
.. : : .· . . ·· ·: 

''· .. ·.. . . '. . .. . . .... . ·. ·_,,. . .·. : · . ... and opportunity for. diversion. S[Jould Inqia repudiate _its Agree--· · .··._ ... ; : •• ~· •• , • • : • • • • • ... • -:. • • • • '.. • • • • •• • ' . • • ~ • ... • • •• -~ . • • • • • •• •• • : • • ; ... • • ~ • • • ;.. • • • • • • • : • • • • • : • • • : •• "· t ••• 
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6. Petitioners submi t that the Commission cannot lawfulJy de-

termine that grantin g the pend5ng applj.cation wouJd not be injmical 

o r constitute a n unreasonable risk to the health and safety of the 

public and the interests of the United States within the meanjng 

of the Ator.1ic Energy Act and the Commj sions ' s implementing re0u-

l ations , because of the failure of the Uni tee: States to impo~'c 

the following conditions, s ingly and in combination, on further 

transfers of specjal nuclear material to Tarapur: 

(a ) The United States has not required India to meet the 

c onditions specified in paragraph 5 above . Such failure poses ris};s 

not only to the common defense and security, but, should nucl..:!ar 

devices be u sed for destructjve purposes, to the health and safety 

of the public . 

(b) The United States has not required In ~i a to establish, 

maintain , and e n force an effective program for the application of 

adequate health a nd safety standards to the operation of Tarapur, 

nor has it determined that such h ea lth a nd safety standards as 

th e Indian Government may apply to Tarapur arc a dequate lo protect 

· <,.- · · ·: ··· ·pote'ntial ly affected : pers·o.n s·: ,: .Such : fai.lJ,~rc .. un j u.$ ~: i·fiably .: ci-:cftlc;.s , .::.- · . . ~·, 
.. . . 

. 'health and-safety risks, in consisten~ with .the p u rposes . of the 
. i . ' .• ~ . . . . . .. 

.·. • 

· '. , .. ·. · · : . . .' Atoml.c ·Ener:gy ·A:2't·, · which ·ri1ay ~xtbnd ··~e~,.ond: the·'.i naian .. s.ubconti.116nt ~ .. :.-.::; .. ._-:: 
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and maintain adequ ate repuir and maintenance capobility, utili zing 

qualified personnel , at To.rapur , nor has it determined that s uch 

repair and maintenance capability as now exists i s adcquo.te to en-

.. ~ : ... :; . . s\i'r~ .. siife opc'r .a t.ibri' a 'rid !n'a~ifite'flhi1ce. df .. ·nuc l "ear · ·ad:'. iv.iti~tis ~ . ~~·a~t~~5 · ., "/, ..., ,,,. 
"" 1:1' 1 .· ... ·.·· . . ~- · 
~.. . .. 

·: . ::·.·:· ·~ ~· . ... ··,:' ... . .. · ... . : .. : .. :.,_ .. : .. ,:~ .... .. .. ~··.· . . .. . .. . ... : ... ·"· .. ' .· . : . . ~ . ;. , . ~ · . ·. ~ .... · .. 
.. . ... ·: --::".··· ",-·,·"• ··- .. >.".· »,· ., ........ . ........ _':' ·' .. . - . ~-. .. ·~·,.. .. .-' .. :· ...... ; ..... .............. ; "· :ot- ····· ~· .... . 

,,. :· ' .. ·· ::: :· ... :· ·: ... ..... ·'.. _. :'~ "". ·:':."' _-.·: .... ::-_·_"" "·'.'.-_:· >·; ..... ... ::·::. ·:-.: .. ·//;:.;·· .... ·,.: ".<: .. "'.:· .. .... ·:·: .. :; .. _.'"·. '·"· :;:.- .~· <..- .:.· ... ~ ........ ... ~.: :: ... :· . . ·~:~ ·)··>· ... : 
• t , ~ .· . : •. 



• 

in maintenance and repair, as we lJ as staffing , may substanlial ly 
aggravate the risks of both operu.tional releases and mujor accic10nts . 
In the absence of requirements in this regard, there is insu ffic i ent 
assurance that th e health and safety of the public will be µroperly 
prote::cte d. 

7. Petitioners submit that granting the pending application 
would be inconsistent with and in violation of the United Stutes ' 
obligations under the NPT: 

(a ) In light of severe proliferation risks posed by the pro-
posed transfer of special nucJear materia l to Tarapur , as set forth 
in p aragraph 4 above , and in light of the failure of the United 
States to impose conditions s ufficient to protect against risks 
of diversion, thef t and sabotage , as set forth in paragraph 5 

above, granting the pending application would vio late Article I 
of the NPT which prohibits the United States froD transferring 
"nuclear weapons or other nuclear explosive devices or control over 
such weapons or explosive devices directly , or indirectly '' to any 
n ation and from " assist [ ing] any non-nuclear weapon State 

explosiv e -devices , . or .control ·over suGh·=0eapons·or e~~losivc de~ . . 
. ·. . ~. · :.···· ·vice·s ._ .• ; . : :- ·. · · ·. , ·. , · · · · · ... · ·· ·.·· . .. ·· .. . · .. , ... · .. _ ... ·:, ... ·:-· >: .... ·:: ·. ·--: - .. .. 
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Indi a to permit safeguards on a ll its nucl ear facilities , as set 
forth in paragraph 5 (b) above , granting the pending applicaU.on 
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would violate Ar tic les IIl(l) il!lu JJI(2) of Lllc~ r;]''I' \\'liicl1 rcqll1n· 

be subject to a conditjon that safcc_1uc:ircl~;· n'c;uirC"d thcreu11c1c:r ''be 

appli ed on c:il 1 source~_; or special 

f u 1 nu c 1 c a. 1- zi c t iv it i cs w it h in t '.! c t c r r i tor y o f !.'~ u ch S ta t c , u n d c r 

its jurisdictjon, or c arried out under it~; controJ or:y\·:hcn·" 

(emphasis added ) . 

.~ ~ ·-1-- C ,--- r-~) I , . . .- - I 
'C_ l..A .. , --'· '-·'-' , .:~ \ , , - \" " 

------- ·----------· --~-·-----·-- ---------- ---
J. GwJL.3.VC Speth 
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EXECUTIVE ORDER 

- _/! t_:J;~ -
PROCEDURES FOR Ai\J EXPORT LICENSING POLICY 

AS TO NUCLEAR MATERIALS AND EQUIPMENT 

The Energy Reorganization Act of 1974 transferred 

to the United States Nuclear Regulatory Commission the 

lice nsing and related regulatory functions previously 

exercised by the Ato~~c Energy Comwiss ion under the Atomic 

Energy Act of 1954, as arnended . 

The exercise of discretion and control over nuclear 

exports within the limits of law concerns the authority and 

responsibility of the President with respect to the conduct 

of foreign policy and the ensuring o f the common defense 

and security. 

It is essential that the Executive b ranch inform 

the Nuclear Re gulatory Commission o f its views before the 

Commission issues or denies a license, or grants an 

exemption. 

NOW, THEREFORE, by virtue o f the authority v ested 

in me by the Constitution and statutes of the United States 

of America, including the Atomic Energy Act o f 1954, as 

amended (42 U.S.C. 2011 et se_g:_.), and as President o f the 

United States of America, it is hereby ordered as follows: 

Section 1. (a) The Secretary o f State is designated 

to receive from the Nuclear Regulato ry Commission a copy of 
.. 

each export license application, each proposal by the Nuclear 

Regulatory Com.-nission to issue a general l i c ense for export, 

and each proposal by the Nuclear Regulatory Co:rru~ission f or 

exemption from the require me nt f o r a license , which may 

involve a determination , pursuant to the Atomic Energy Act 

o f 1954 , as amended, that the issuance o f the license or 
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exemption from the require10.ent for a license will, or ·will 

not, be inimical to or constitute an unreasonable risk to 

the common defense and security. 

(b) The Secretary of State shall ensure that a copy 

of each such application, proposed general license , or 

proposed exemption is received by the Secretary of 

Defense, the Secretary of Cor:u~erce , the Administrator of 

the United States Energy Research and Development Ad..~inis-

tr<ltion, hereinafter referred to as the ACL.11inistrator , the 

Director of the Arns Control and Disarmarnent Agency, 

herein~fter referred to as the Director, and the head 

of any other department or agency which may have an 

interest therein , in order to afford them the opportunity 

to express their views, if any , on ·whether the license 

should be issued or the exemption granted. 

Sec. 2. Within thirty days of receipt o f a copy 

o f a license application , proposed general license, or 

proposed exemption , the Secretary o f Defense , the Secretary 

o f Commerce, the Administrator, the Director, and the head 

o f any other agency or department to which such copy has 

b een transmitted , shall. each transmit to the Secretary of 

State his views, if any , on whether and under ·what conditions 

the license should be issued or the exemption granted. 

Sec. 3. The Secretary o f State shall , after the 

provisions of section 2 of this order have been complied 

with, transmit to the Secretary of Defense , the Secretary 

of Commerce, the Administrator , the Director, and the head 

of any other department or agency who has expressed his 

views thereon, a proposed position of the Executive branch 

as to whether the license should b e issued or the exemption 

granted, including a propossd judgment as to whether issuance 

of the license or granting of the exemption ·will, or will 

not, be inimical to or constitute an unreasonable risk 

to the common defense and security. 
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Sec. 4. If the heads of departments and agencies 

specified in section 2 of this order are unable to agree 

upon a position for the Executive branch, the Secretary of 

State shall refer the matter to the Chairman of the Under 

Secretaries Committee of the National Security Council in 

order to obtain a decision. In the event the Under 

Secretaries Committee is w<able to reach a decision, the 

Chairman of that Co~ittee shall refer the matter to the 

President for his decision. 

Sec. 5. The Secretary of State, after taking 

the actions required by this order, shall notify the Nuclear 

Regulatory Commission of the position of the Executive branch 

I ~ 

as to whether the license should be issued or the exemption 

granted, including the judgment of the Executive branch as 

to whether issuance of the license or granting of the exemp-

tion will, or ·will not, be inirnical to or constitute an 

unreasonable risk to the common defense and security. 

The Executive branch position shall be supported by 

relevant information and documentation as appropriate to 

the proceedings b efore the Nuclear Regulatory Co:rru:iission. 

THE WHITE HOUSE, 

February 2, 1976. 




