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FBI-type files can also be exempted under any one of six broad criteria
spelled out in the amendments. For the first time the FBI can point to

a statute which expressly permits it to guarantee confidentiality of identity
to informants. The necessity to evaluate particularly voluminous files in
response to subsequent disclosure requests can be obviated by internal
regulations which make simple changes in record-keeping and record
classification practices. ‘

- The remaining provisions of the bill dealing with fees, time limits, and
employee sanctions are 1&ss controversial because of changes made by the
Conferees which are more acceptable to the agencies. In assessing agency
comments, it should be kept in mind that agency convenience and perpetuation
of poor record-keeping practices are not the objectives of the bill. Most
agencies opposed the original Act. :

In surnmary, the bill should be approved since it strikes a reasonable
balance between the public's right to know and the interest of government
in protecting the confidentiality of sensitive information at a time of deep
public concern over actual and alleged abuses resulting from secrecy in

R government. More importantly, ‘the bill assures ultimate court review,

- if necessary, of the actions of any agency which unlawfully withholds
information from the public. No agency, without final accountability to

‘the courts under the law, would be immune from citizen challenge of
arbitrary and capricious withholding of non-confidential, non-secret
information under stamps and labels of "national defense", "foreign policy!,
and "law enforcement!'. ’ ' '

DWM/fme

cc: Philip W. Buchen :
William E. Casselman, II
Malcolm Hawk
Robert Marik
Pat O'Donnell _ »
Geoffrey Shepard _ _ -



DOMESTIC COUNCIL COMMITTEE ON THE RIGHT OF PRIVACY

/\\/ WASHINGTON, D.C. 203504

September 24, 1974

MEMORANDUM FOR: Mr. Stanley Ebner

FROM: % Douglas W. MetzM

SUBJECT: : Freedom of Information Act Amendments

The President should approve this bill, which in its original form received
overwhelming support in both Houses of the Congress. The Conferees, as
evidenced by their letter to the President of September 23, have taken
significant steps to meet the concerns raised by the President in his letter
‘to them of August 20. There is no couvincing evidence that a better bill
could be obtained in a new Congress; nor is it likely that the Conferees

... could be persuaded to reopen their deliberations. Many in the Congress

" and the general pubhc will regard the Pres1dent's response to the action

of the Conferees as a test of his' sincere and strongly professed commitment

7. to greater openness in oovernment and to conc1hat10'1 and compro"n:t.,c with

-'f”_,the Congress ' R ‘ 2L ' ' : ‘

""-The bill clarlfles Congressmnal 1ntent regard ng the or1g1na1 l"reedom of '
~Information Act and subsequent court 1nterpreta.tzons The dominant Con-
o gressional concern is to make clear that agencies cannot, with impunity
: and without ultimate court review, withhold information simply by classifying
it or including it in a law enforcement file. The amendments and the report
language provide a process for court review de novo consistent with the
intent of the original Freedom of Information Act. It permits the court, if
necessary, to examine m camera disputed records to determine whether
‘they are ‘exempt under any of the nine categories of existing law. Judges,
of course, like all Federal employees, are subject to criminal penalties
for unauthorized disclosures of classified information. It would continue
to permit exemption of CIA-type records and all other records specifically
required by statute to be kept confidential. National defense and foreign
policy files can be exempted as specifically authorized by criteria established
by an Executive order to be kept secret and, in fact, properly classified
pursu‘ant to such Executive order. The prospect of abuses of judicial dis-
cretion with the remedy of legislative amendment and/or review via appeal
appears less a risk than the danger of executive ""cover~up' and a{p/ f
- power immune from public scrutiny and judicial review. ?
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FBI-type files can also be exempted under any one of six broad criteria
spelled out in the amendments. For the first time the FBI can point to

a statute which expressly permits it to guarantee confidentiality of identity
to informants. The necessity to evaluate particularly voluminous files in
response to subsequent disclosure requests can be obviated by internal
regulations which make simple changes in record-keeping and record

-classification practices.

The remaining provisions of the bill dealing with fees, time limits, and
employee sanctions are 1&ss controversial because of ch;anges made by the
Conferees which are more acceptable to the agencies. In assessing agency
comments, it should be kept in mind that agency convenience and perpetuation
of poor record-keeping practices are not the objectives of the bill. Most
agencies opposed the original Act. )

In summary, the bill should be approved since it strikes a reasonable
balance between the public's right to know and the interest of government
in protecting the confidentiality of sensitive information at a time of deep
public concern over actual and alleged abuses resulting from secrecy in

B . government. More importantly, the bill assures ultimate court review,

if necessary, of the actions of any agency which unlawfully withholds
information from the public. No agency, without final accountability to

‘the courts under the law, would be immune from citizen challenge of

arbitrary and capricious withholding of non-confidential, non-secret »
information under stamps and labels of '""national defense'', "foreign policy",
and "law enforcement!'. ' :

-DWM/fme

cc: Philip W. Buchen
William E. Casselman, II
Malcolm Hawk ‘
Robert Marik : -
Pat O'Donnell '
Geoffrey Shepard
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DOMESTIC COUNCIL COMMITTEE ON THE RIGHT OF PRIVACY

WASHINGTON, D.C. 20504

September 24, 1974

MEMORANDUM FOR: Mr. Stanley Ebner
FROM: Douglas W. MetzM
SUBJECT: Freedom of Information Act Amendments

The President should approve this bill, which in its original form received
overwhelming support in both Houses of the Congress. The Conferees, as
evidenced by their letter to the President of September 23, have taken
significant steps to meet the concerns raised by the President in his letter

to them of August 20. There is no convincing evidence that a better bill

could be obtained in a new Congress; nor is it likely that the Conferees

could be persuaded to reopen their deliberations. Many in the Congress

and the general public will regard the President's response to the action

~of the Conferees as a test of his sincere and strongly professed commitment

. to greater openness in government and to conciliation and compromise with
.the Congress. R '

"The bill clarifieé',Co,ngressional intent regarding the original Freedom of
Information Act and subsequent court interpretations. The dominant Con-
gressional concern is to make clear that agencies cannot, with impunity

and without ultimate court review, withhold information simply by classifying
it or including it in a law enforcement file. The amendments and the report
language provide a process for court review de novo consistent with the
intent of the original Freedom of Information Act. It permits the court, if
necessary, to examine in camera disputed records to determine whether

they are -exempt under ;Ey of the nine categories of existing law. Judges,

of course, like all Federal employees, are subject to criminal penalties

for unauthorized disclosures of classified information. It would continue

to permit exemption of CIA-type records and all other records specifically
required by statute to be kept confidential. National defense and foreign
policy files can be exempted as specifically authorized by criteria established
by an Executive order to be kept secret and, in fact, properly classified
pursuant to such Executive order. The prospect of abuses of judicial dis-
cretion with the remedy of legislative amendment and/or review yig_"%gpeal
appears less a risk than the danger of executive "eover -up" and.:éBuses&éf\
power immune from public scrutiny and judicial review. K




FBI-type files can also be exempted under any one of six broad criteria
spelled out in the amendments. For the first time the FBI can point to

a statute which expressly permits it to guarantee confidentiality of identity
to informants. The necessity to evaluate particularly voluminous files in
response to subsequent disclosure requests can be obviated by internal
regulations which make simple changes in record-keeping and record
classification practices.

The remaining provisions of the bill dealing with fees, time limits, and
employee sanctions are less controversial because of changes made by the
Conferees which are more acceptable to the agencies. In assessing agency
comments, it should be kept in mind that agency convenience and perpetuation
of poor record-keeping practices are not the objectives of the bill. Most
agencies opposed the original Act.

In summary, the bill should be approved since it strikes a reasonable
balance between the public's right to know and the interest of government
in protecting the confidentiality of sensitive information at a time of deep
public concern over actual and alleged abuses resulting from secrecy in
government. More importantly, the bill assures ultimate court review,
if necessary, of the actions of any agency which unlawfully withholds
information from the public. No agency, without final accountability to
the courts under the law, would be immune from citizen challenge of
arbitrary and capricious withholding of non-confidential, non-secret
information under stamps and labels of '"national defense'', ''foreign policy',
and "law enforcement'.

DWM/fme

cc: Philip W. Buchen
William E. Casselman, II
Malcolm Hawk
Robert Marik
Pat O'Donnell ,
Geoffrey Shepard
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* MEMORANDUM

THE WHITE HOUSE

WASHINGTON

September 24, 1974

FOR: Philip W. Buchen
FROM: Kenneth A, Lazarus

SUBJECT: H.R. 12471, Amendments to the Freedom of
Information Act.

As you likely are aware, House and Senate conferees have recently
concluded action on H, R, 12471, the amendments to the Freedom of
Information Act. However, only four of the seven House conferees
and four of the seven Senate conferees have signed the Conference
Report to date.

It is my understanding that those who have not yet signed are awaiting
some declaratory relief from the President with respect to the
acceptability of the proposed legislation. Their opposition to the
Conference Report is, of course, essential to sustaining a veto should
that course be pursued.

Attached are copies of the President's letter of August 24, to each of
the conferees and the proposed Conference Report and Statement of
Managers. As it is my understanding that you will be advising the
President in this regard, set forth below is a rather distilled analysis
of certain central features of the bill.

Throughout the Conference, the primary focus has been on four issues:

1. Sanctions. In his letter to the conferees, the President
objected to the sanction provision applicable to government employees
in violation of the Act because (1) it placed the decision whether to
impose the sanction in the judiciary and (2) it could have an inhibiting
effect upon the effective conduct of official duties because of the
potential personal liability.

The sanction provision was changed considerably at a meeting of the
conferees subsequent to the delivery of the President's letter. As agreed
to in conference, the provision now vests the authority to impose the
sanction in the Civil Service Commission and not in the judiciary.
Second, the standard has been elevated. Now an employee can on}~
disciplined if his action is found to be "arbitrary and capricious. !/

fot

.



In my view, these changes transform the provision into a paper tiger.

It will be very difficult to prove that a decision was arbitrary and
capricious primarily because of the administrative procedures that
have been developed by the agencies. When a requester sends in a
request, a decision is initially made whether to grant or deny the
request. If denied, the requester can then appeal to the department
head or his designee. Before this person can deny the request, he
must consult the Justice Department's Freedom of Information Committee.
Because of all these procedures and built-in safeguards, it will be
extremely difficult to show that a decision was arbitrary and capricious.
Accordingly, the sanction will hardly, if ever, be used.

2. Exemption 7 -- Investigatory Files. The President pointed
out two problems with respect to the amendment to this exemption
which authorizes the withholding of investigatory files compiled for law
enforcement purposes: (1) the amendment could threaten the right to
privacy; and (2) the amendment could hamper the ability of law enforcement
agencies to maintain the identity of a source in confidence.

In the conference, two changes were made to the bill. The first deleted
the word ''clearly’ in the phrase an agency may withhold records that
"constitute a (clearly) unwarranted invasion of privacy." The second
change is more significant. It authorizes a criminal law enforcement
agency to withhold all confidential information furnished by a confidential
source. In effect, this grants a nearly blanket exemption to the FBI
because its investigative reports are compiled almost entirely from
accounts of sources. Accordingly, I believe that this amendment
satisfies the concerns of the FBI,

3. Time Limits. In his letter, the President asked that the time
limits for agency action be made more flexible. In response to this
request, the conferees have adopted a provision under which a court can
grant additional time to an agency to respond to a request. In my view,
this amendment grants the needed flexibility.

4. In Camera Review of Classified Documents. This is the only
area of the bill which now presents any real controversy. The President
pointed out that he could not accept a judicial review of classification
which could risk exposure of our military or intelligence secrets. The
House bill and the Senate bill contained virtually identical provisjfrs Fo"o
relating to in camera review of classified documents. As agregdrto by °.
the conferees, the bill provides that the court (1) may determing‘i_d_e novoé
whether classified documents are properly classified and (2) may exami
the documents in camera in making its de novo determination. ' k

™



Because both bills were virtually identical on this point, the conferees
would not agree to consider any amendments to the provision. However,
they did put language in the Conference Report designed to ameliorate
some of the concerns with such a provision. The Report now provides
that (1) in camera inspection of the documents should not be automatic --
the judge should look at the documents only if he cannot determine the
propriety of the classification on the basis of the affidavits and (2) an
agency affidavit avering that the document is properly classified shall

be entitled to substantial weight.

While these statements in the Conference Report go part way in addressing
the concerns of the President, they do not entirely satisfy these concerns.
In his letter to the Conferees, the President stated that he could accept

a provision that included (1) an express presumption that the classification
was proper and (2) a standard of arbitrary, capricious or without a
reasonable basis governing the judge's review of the classified documents.

Closing Note

A veto of the subject bill would obviously have political repercussions.
If the possibility of a veto does exist, however, I would suggest that an
effort be made to keep uncommitted conferees from signing the Report
in order to preserve the possibility of upholding such a veto.
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

September 24, 1974

FOR: Philip W. Buchen
FROM: Kenneth A, Lazarus

SUBJECT: H.R. 12471, Amendments to the Freedom of
Information Act.

As you likely are aware, House and Senate conferees have recently
concluded action on H. R, 12471, the amendments to the Freedom of
Information Act. However, only four of the seven House conferees
and four of the seven Senate conferees have signed the Conference
Report to date.

It is my understanding that those who have not yet signed are awaiting
some declaratory relief from the President with respect to the
acceptability of the proposed legislation, Their opposition to the
Conference Report is, of course, essential to sustaining a veto should
that course be pursued.

Attached are copies of the President's letter of August 24, to each of
the conferees and the proposed Conference Report and Statement of

- Managers. As itis my understanding that you will be advising the
President in this regard, set forth below is a rather distilled analysis
of certain central features of the bill.

Throughout the Conference, the primary focus has been on four issues:

1. Sanctions. In his letter to the conferees, the President
objected to the sanction provision applicable to government employees
in violation of the Act because (1) it placed the decision whether to
impose the sanction in the judiciary and (2) it could have an inhibiting
effect upon the effective conduct of official duties because of the
potential personal liability. ' ’

The sanction provision was changed considerably at a meeting of the
conferees subsequent to the delivery of the President's letter. t%s agreed
to in conference, the provision now vests the authority to i:rg?ﬁse ;
sanction in the Civil Service Commission and not in the juditiary. ®
Second, the standard has been elevated. Now an employeezféan only 2

disciplined if his action is found to be "arbitrary and capricipus.' ¥




In my view, these changes transform the provision into a paper tiger.

It will be very difficult to prove that a decision was arbitrary and
capricious primarily because of the administrative procedures that
have been developed by the agencies. When a requester sends in a
request, a decision is initially made whether to grant or deny the
request. If denied, the requester can then appeal to the department
head or his designee. Before this person can deny the request, he
must consult the Justice Department's Freedom of Information Commiyittee.
Because of all these procedures and built-in safeguards, it will be
extremely difficult to show that a decision was arbitrary and capricious.
Accordingly, the sanction will hardly, if ever, be used.

2. Exemption 7 -- Investigatory Files. The President pointed
out two problems with respect to the amendment to this exemption
which authorizes the withholding of investigatory files compiled for law
enforcement purposes: (1) the amendment could threaten the right to
privacy; and (2) the amendment could hamper the ability of law enforcement
agencies to maintain the identity of a source in confidence.

In the conference, two changes were made to the bill. The first deleted
the word ''clearly" in the phrase an agency may withhold records that
"constitute a (clearly) unwarranted invasion of privacy." The second
change is more significant. It authorizes a criminal law enforcement
agency to withhold all confidential information furnished by a confidential
source. In effect, this grants a nearly blanket exemption to the FBI
because its investigative reports are compiled almost entirely from
accounts of sources. Accordingly, I believe that this amendment
satisfies the concerns of the FBI,

3. Time Limits., In his letter, the President asked that the time
limits for agency action be made more flexible. In response to this
request, the conferees have adopted a provision under which a court can
grant additional time to an agency to respond to a request. In my view,
this amendment grants the needed flexibility.

4. In Camera Review of Classified Documents. This is the only
area of the bill which now presents any real controversy. The President
pointed out that he could not accept a judicial review of classification
which could risk exposure of our military or intelligence secrets. The
House bill and the Senate bill contained virtually identical prov1$1ons _
relating to in camera review of classified documents. As agreed to g§0
the conferees, the bill provides that the court (1) may determine de novg;
whether classified documents are properly classified and (2) may exam1.§'
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the documents in camera in making its de novo determination. -
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Because both bills were virtually identical on this point, the conferees
would not agree to consider any amendments to the provision. However,
they did put language in the Conference Report designed to ameliorate
some of the concerns with such a provision. The Report now provides
that (1) in camera inspection of the documents should not be automatic --
the judge should look at the documents only if he cannot determine the
propriety of the classification on the basis of the affidavits and (2) an
agency affidavit avering that the document is properly classified shall

be entitled to substantial weight.

While these statements in the Conference Report go part way in addressing
the concerns of the President, they do not entirely satisfy these concerns.
In his letter to the Conferees, the President stated that he could accept

a provision that included (1) an express presumption that the classification
was proper and (2) a standard of arbitrary, capricious or without a
reasonable basis governing the judge's review of the classified documents.

Closing Note

A veto of the subject bill would obviously have political repercussions.
If the possibility of a veto does exist, however, I would suggest that an
effort be made to keep uncommitted conferees from signing the Report
in order to preserve the possibility of upholding such a veto.

cc: Mr. Phillip Areeda
Mr. William Casselman

Enclosures
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THE WHITE HOUSE

WASHINGTON
August 20, 1974

Dear Bill:

T appreciate the time you have given me to study the
amendments to the Freedom of Information Act (H.R. 12471)
presently before you, so that I could provide you my per-
sonal views on this bill.

I share your concerns for improving the Freedom of Infor-
mation Act ana agree that now, after elght years in
existence, the time is ripe to reassess this profound and
worihwhile legislation. Certainly, no other recent legis-
lation more clcsely encompasses my objectives for open
Government than the philosophy underlying the Freedom of
Information Act. . .

Although many of the provisions that are now before you
in Conference will be expensive in their implementation,
I believe that most would more effectively assure to the
public an open Executive branch. I have always felt that
administrative burdens are not by themselves sufficient
obstacles to prevent progress in Goveranment, and I will

therefore not comment on those aspects of the bill.

There are, hcwever, more significant costs to Government
that would be exacted by this bill -- not in dollar terms,
but relating more fundamentally to the way Government,

and the £xecutive branch in particular, has and must
function. In evaluating the costs, I must take care to
avoid seriously impairing the Government we all seek to
maxe more cpen. I am concerned with some of the pro-
visions which are before you as well as some which I
understand you may not have considered. I want to share
my concerns with you so that we may accommodate our
reservations in achieving a common objective. -

2 provision which appears in the Senate version cf '
the bill but not in the House version requires a court, Sanclion
whenever its decision grants withheld documents to a com-~ beV"S"lM
plainant, to identify the employee responsible for the



withholding and to determine whether the withholding was
"without (a) reasonable basis in law' if the complainant

so requests. If such a finding is made, the court is
required to direct the agency to suspend that employee
without pay or to take disciplinary or corrective action
against him. Although I have doubts about the appropriate-
ness of diverting the direction of litigation from the dis-

closure of information to career-affecting disciplinary hearings

about employee conduct, I am most concerned with the
inhibiting effect upon the vigorous and effective conduct
.cf official duties that this potential personal liability will
have upon employees responsible for the ex=rcise of these
judgments. Neither the best interests of Governinent nor
the public would be served by subjecting an employee to
this 1-ind of personal liability for the performance of

his official duties. Any potential harm to successful
complainants is more appropriately rectified by the
award of attorney fees to him. Furthermore, placing

in the judiciary the requirement to initially determine the
appropriateness of an employee's conduct and to initiate
discipline is both unprecedented and unwise. Judgments
concerning employee discipline must, in the interest

of both fairness and effective personnel management, be
made initially by his supervisors and judicial involvement
should then follow in the traditional form of ‘review,

There are provisions in both bills which would place the
burden of proof upon an agency to satisfy a court that
a document classified because it concerns military

or intelligence (including intelligence sources and methnds)
‘" secrets and diplomatic relations is, in fact, pronerly
classified, following an in-camera inspection of the
document by the court. If the court is. not convinced that
the agency has adequately carried the burden, the dccu-
ment will be disclosed. I _gimply cannot accept a pro-
vision that would risk exposure of our military or intelli-
gence secrets and diplomatic relations because of a judi-
cially perceived failure to satisfy a burden of prooi. My
great respect for the courts does not prevent me Irom
observing that they do not ordinarily have the background
and expertise to gauge the ramifications that a release
of a document may have upon our national security.
The Constitution commits this responsibility and authority

anclion
sanclion
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to the President. I understand that the purpose of this \
provision is to provide a means whereby improperly classi- w0
fied information may be detected and released to the a ’
public. This is an objective I can support as long as the ¢ lﬁ¢w
means selected do not jeopardize our national security rf |
interests. I could accept a provision with an express ‘b .?J;
presumption that the classification was proper and with ‘uu‘k |
in camera judicial review only after a review of the AJJE
ovidence did not indicate that the matter had been rea- Jou‘

sonably classified in the interests of our national
security. Following this review, the court could then
disclose the document if it finds the classification to
have been arbitrary, capricious, or without a reasonable
basis. It must also be clear that this procedure does

not usurp my Constitutional responsibilities as Conmander-—
in-Chief. I recognize that this provision is technically
not before vou in Conference, but the differing provisions
of the bills afford, I believe, grounds to accommodate our

mutual interests and concerns. . ___)l_—

The Senate but not the House version amends the exemption

concerning investigatory files compiled for law enforcement

purposes. I am concerned with any provision which would

reduce our ability to effectively deal with crime. This ﬁh
amendment could have that effect if the sources of informa- Ei““f
tion or the information itself are disclosed. _LCSgQ - |

squrces and theg_information by which they may be jdeptifigd Fg;

i be _protegioded il : eredo—fanper our efforts '}
ime. I am, however, equally concerned that an bl“‘

individual's right to privacy would not be appropriately

protected by requiring the disclosure of information con- !

tained in an investigatory file about him unless the
invasion of individual privacy is clearly unwarranted.
Although I intend to take action shortly to address more
comprehensively my concerns with encroachments upon indi-
vidval privacy, I believe now is the time to preclude the
Freedom of Information Act from disclosing information
harmful to the privacy of individuals. I urge that you
strike the words "clearly unwarranted" from this provision.  \/

Finally, while I sympathize with an individual who is
effectively precluded from exercising his right under
the Freedom of Information Act because of the substantial
costs of litigation, I hope that the amendments will make
it clear that corporate interests will not be subsidized
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in their attempts to increase their competitive position
by using this Act. I also believe that the time limits
for agency action are unnecessarily restrictive in that
they fail to recognize several valid examples of where
providing flexibility in several specific instances would
permit more carefully considered decisions in special
cases without compromising the principle of timely-imple-
mentation of the Act.

Again, I appreciate your cooperation in affording me this
time and I am hopeful that the negotiations between our
respective staffs which have continued in the interim will
be successful.

I have stated publicly and I reiterate here that I intend
to go more than haifway to accommodate Congressional
concerns. I have followed that commitment in this letter,
and I have attempted where I cannot agree with certain
provisions to explain my reasons and to offer a construc-
tive alternative. Your acceptance of my suggestions will
enable us to move forward with this progressive effort to
make Government still more responsive to the People.

Sincerely,

Honorable William S. Moorhead
House of Representatives ,
Washington, D. C. 20515 -

. e ——— .





























































































