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NATIONAL. SECURITY COUNCIL

Memo for Mr, Buchen = ‘ aL

From Les Janka

RE: Executive/Legislative Relations

X#N¥K Another problem we will have to
confront soon will be the recommendations of
the Murphey Commission on Foreign Policy.

As you can see from the attached draft of
their work, they are planning some sweeping
recommendation in the executive agreements
and executive privilege areas.

We have asked State to anabyze this and give
us some counter arguments.

All this has been done discretely of course since
we are not examtly entitiled to their drafts.
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DEPARTMENT OF STATE

THE LEGAL ADVISER
WASHINGTON

June 27, 1975

MEMORANDUM FOR MR. BUCHEN

\L"
FROM: Monroe Leigh WL

Subject: Panama Negotiations
- Snyder Amendment

In accordance with your request I enclose
a copy of the Snyder Amendment as adopted
yesterday as a rider to H.R. 8121, the State
Department appropriation bill.

I also enclose for your information a
Xerox copy of pertinent pages from Professor
Henkin's treatise, Foreign Affairs and the
Constitution. As you will see, he gives a
number of examples of unconstitutional inter-
ference with the President's prerogative to
"negotiate" in the conduct of foreign affairs.
There is also a list of "unconstitutional
conditions" which have been attached to
appropriation measures in the past and have
led to either rejection by the President or
disregard by the President.

Attachments:

As stated.



TEXT OF § 104 OF H.R. 8121
STATE, COMMERCE, JUSTICE AND
THE JUDICIARY APPROPRIATIONS

Adopted by Floor Amendment
in the House
Thursday, June 26, 1975

None of the funds appropriated in this
Title shall be used for the purposes of
negotiating the surrender or relinquish-
ment of any U.S. rights in the Panama

Canal Zone.
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The Distribution of Political Poye,

“Erecutive Privilege”

Presidents are frequently charged with failure to Cooperate
when they deny to Congress or its committees information qr
documents, whether to preserve “confidentiality” of Operationg
within the Executive Branch, or because the Executive believeg
that they should be “classified” and concealed in the national ip.
terest.®* In regard to foreign relations, in particular, Presidents
often claim that disclosure v(iould,_ Jjeopardize national policies,
offend some friendly nation, or otherwise embarrass the United
States in its relations with other nations, “Executive privilege”
was asserted by President Washington to withhold from the
House of Representatives papers relating to the negotiation of the
Jay Treaty,$* but while he justified that in part because the
House had no constitutional function in the making of treaties,
later Presidents refused documents and information which were
indisputably relevant to legitimate Congressional concerns,. &

This issue, too, has not been resolved in principle,® but in fact
Presidents have prevailed.5 Congress has never sought to en-
force its demands by threat of criminal sanctior or citation for
contempt against executive officials.¢6 In foreign affairs, in par-
ticular, Congress has itself recognized limitations, for while it has
long demanded reports of all executive departments, it has re-
quested them of the State Department only “if not incompatible
with the public interest.” ¢* Byt Presidents have been careful
not to deny Congress lightly, or too often.¢s

Interference
Separation of powers has also contributed to charges, usually
by the President against Congress, of unconstitutional “interfer-
ence.” Differing conceptions of their respective constitutional
authority have sometimes led Congress to enjoin the President
in matters which he deemed not its business: Congress has di-
rected Presidents to negotiate or to denounce treaties; ¢ once
Congress directed President Grant to notify certain diplomatic
and consular establishments “to close their offices.” * A known
dead letter, still on the statute books (since 1913), provides:
Hereafter the Executive shall not extend or accept
any invitation to participate in any international con-
112
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DEPARTMENT OF STATE

THE LEGAL ADVISER
WASHINGTON

July 18, 1975
MEMORANDUM FOR MR. BUCHEN

Attached is a memorandum prepared by
Jim Michel of this office on the Legislative
History of 22 U.S.C. 2680(b).

It seems to me that his conclusions
are consistent with those which you had already
reached when you and I last discussed this

provision of law some weeks ago.

Liscrcse Loy L,

Monroe Leigh

Attachment:

As stated.




DEPARTMENT OF STATE

Washington, D.C. 20520

July 15, 1975

MEMORANDUM

TO : L = Mr. Monroe Leigh

FROM

L/PM -~ James H. Micheld‘ﬂ

SUBJECT: Legislative History
of 22 U.S.C. 2680(b)

At your request, I have examined the legisla-
tive history of 22 U.S.C. 2680(b) which provides
as follows:

The Department of State shall keep
the Committee on Foreign Relations of the
Senate and the Committee on Foreign Affairs
of the House of Representatives fully and
currently informed with respect to all
activities and responsibilities within the
jurisdiction of these committees. Any
Federal department, agency, or independent
establishment shall furnish any information
requested by either such committee relating
to any such activity or responsibility.

The above-quoted provision originated in S. 1894
(92d Cong., 1lst Sess.), introduced by Senator Fulbright
(117 Cong. Rec. 15797, May 19, 1971). This bill was
not acted upon by the Foreign Relations Committee, to
which it was referred. However, the committee
included this provision in S. 2820, the foreign
assistance bill reported on November 8, 1971.

The committee report (S.Rept. No. 92-432) in-
dicates at page 17 a dissatisfaction with Executive
Branch responses to Congressional inquiries, but does
not suggest an intent to impose any affirmative duty
upon the Department to provide specific information
not requested by the committees.



The Senate debate on S. 2820, and its companion
bill, S. 2819, contains similar complaints by
Senator Fulbright about Executive Branch delays and
inadequacies in responding to Congressional requests
for information. 1In particular, the complaint was
an alleged lack of responsiveness on the subject of
Administration intentions relative to Cambodia by
both the Secretary of State, in testimony before the
Foreign Relations Committee, and by the Department
of Defense and the Administration generally in
refusing to release to the committee its five-year
military aid plans for Cambodia. This issue was the
subject of a decision by President Nixon to invoke
Executive privilege. However, the debate does not
indicate that this particular provision was intended
to require anything more specific than an overall
improvement in Executive Branch responsiveness to the
informational needs of Congress. See 117 Cong.Rec.
40167-40170, 40174.

The House-Senate conference report (S.Rept.
No. 92-590) eliminated a feature of the original
Senate proposal which would have required the
Department of State to report to Congress on the
activities of other government agencies operating
overseas, but provides no clarification of legisla-
tive intent.

Since the enactment of 22 U.S.C. 2680(b), I am
unaware of any Congressional requests for reports
under this statute in addition to those already
furnished under other, more specific legislation or
on a voluntary basis, Similarly, I am unaware of any
initiative by the Department to provide additional

reports on the basis of the statute.

In view of the foregoing, it would appear that
22 U.5.C. 2680(b) may be regarded not as an additional
requirement, but as a reinforcement of the Department's
responsibilities under other laws which have been or
may be enacted to assist the concerned committees in
carrying out their responsibilities. Of course,
neither this legislation nor any other Act of Congress,
can diminish the President's constitutional authority
to withhold information in appropriate circumstances.
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