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Office of the White House Press Secretary
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THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

Today's decision by the Supreme Court calls for quick action by political
leaders of this country, as well as by candidates for high office. to insure
that our elections remain free from the undue influence of excessive
spending,

As President, I will ask leaders of Congress to meet with me to discuss
the need for legislation to reconstitute the Commission or to assure by
other mechanisms enforcement of the Federal Election Act as modified
by the Supreme Court's decision.

I have asked the Attorney General to review the opinion and to advise me
on what steps, if any, should be taken to ensure that our elections remain
free from any abuses.

As a candidate for the Presidency, I am calling on others who seek this
office to join with me in adhering to the spending limit that had been
established under the 1974 law.

I am directing The President Ford Commitee to limit its expenditures to
that level. -
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Bepartment of Justice
Bushington, B.E. 20530 -

MEMORANDUM FOR THE "HONORABLE‘ RICHARD B. CHENEY
Assistant to the President L

You asked me to prepare a memorandum which would
enable you to set forth for the President the considera-
tions in favor of including in his Federal Election legis-
lation a provision eliminating the one-House veto of Com-
mission regulations. The argument against such inclusion
is, of course, that it injects into the proposal an ele-
ment of controversy which we wish to avoid.

In favor of inclusion are two considerations, one
substantive and one tactical. Substantively, it is diffi-
cult to assert that the President is putting forward a
proposal which will eliminate the doubt and uncertainty
surrounding the 1976 election requirements if his bill -
leaves intact one of the major defects which formed the
basis of the earlier lawsuit, and which can prompt renewed
judicial challenge. This is especially the case since the
Justice Department itself would support the validity of
the challenge. The one-House veto device gives Congress
control over functions (rulemaking) which the Court spe-
cifically found to be executive in nature. Only one of :
the Justices (Justice White) asserted the validity of this
feature; the majority opinion expressly reserved judgment
on the point (page 134, note 176).

The tactical consideration is this: Concurrent
resolutions and one-House vetoes, which first appeared in
the 1930s and were relatively rare until the last decade
or so, have become positively frequent in the last few
years. There is currently pending legislation which would
subject all agency rulemaking to Congressional review.
Elimination of this form of encroachment is of enormous
importance to the Presidency, and it is critical that we
be in a strong litigating position in the first caourt case
which reaches the issue. Presidential acquiescence in
the provision will doubtless be viewed by the Supreme Court
-~ as it was viewed by Justice White in the Buckley case --
as some evidence of its constitutionality. In present
circumstances, the President can obviously not veto an
election bill which contains such a provision, but a strong
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reservation concerning its constitutionality in his sign-
ing statement is essential. Such a reservation would
appear unpersuasive and perhaps even duplicitous if the
President had not proposed elimination of the feature in
his own bill.. Indeed, unless the President makes such

a proposal there will be a justifiable Congressional out-
cry when, if new litigation arises, the Justice Department
argues the unconstitutionality of this feature. In other
words, by not taking a strong position at the present time
we may realistically be preventing ourselves from pressing
a point which is of major importance to the Presidency.
Finally, there is something to be said for the position
that the President has a duty to propose revision of those
features which he believes to be unconstitutional.

The proposed elimination of the one-House veto will
not necessarily impede passage of the legislation. Unlike
some of the other substantive changes which might be sug-
gested, this one will likely have so little Congressional
support that it will readily be disposed of. We do not
suggest that the President veto the legislation when this
feature is not adopted; but at least he will then be able
to make a forthright and convincing reservation in his
signing statement.

I may note that in addition to eliminating the one- .
House veto provision, our original legislative proposal
also eliminated the two ex officio, nonvoting members of
the Commission (the Clerk of the House and the Secretary
of the Senate). This feature of the present bill was not
addressed by the Buckley opinion, and it could be main-
tained that membership of these individuals, both appointed
and paid by the Congress, does not violate the Constitution
so long as they are not given a vote. We feel the provi-
sion is probably unconstitutional and certainly an undesir-
able precedent to establish for an executive branch agency.
I presume that the objection to elimination of the one-
House veto feature does not extend to elimination of this
feature as well, but I want to be sure that you have fo-
cused on the point.

While I have your ear -- and on the perhaps erroneous
assumption that the issue has not yet been finally decided --
I would like to suggest one point concerning the relative
political advantages of establishing a cut-off date for the
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Commission as compared with a cut-off date for the entire
FEC package. The former course can be regarded as dis-
playing a lack of Presidential commitment to an independ-
ent Commission, which is perhaps the only item in the law
which everyone (except some members of Congress) supports.
That is to say, in recconstituting the Commission and pro-
viding a cut-off for the entire package, the President can
plausibly assert that he is convinced an independent Com-~
mission is absolutely essential to fair and effective en-
forcement of an election campaign law; that assertion is
considerably weakened if he is willing to let the Commission
feature lapse even though leaving the rest of the law in
effect. Brandishing the cut-off exclusively at the Com-
mission is also more readily portrayed as intimidation of
the Commission by President Ford the candidate.

Antonin Jcalia

Assistant Attorney General
Office of Legal Counsel
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FOR IMMEDIATE RELEASE 1/30/76

Senate Republican Leader Hugh Scott (R-Pa.) today announced
that he and Senator Edward Kennedy (D-Mass.) will sponsor
legislation to comply with today's Supreme Court ruling that the
current composition and method of appointment to the Federal
Election Commission is unconstitutional.

Scott said that the new bill would resemble the version
originally passed by the Senate two years ago in which the power
to appoint FEC Commissioners would be vested soley in the President
by and with the advice and consent of the Senate.

As an original sponsor of the contested act, Scott said the
Court's decision was "a major victory for the proponents of
public financing." He predicted that today's action would "pave
the way for the eventual inclusion of public financing of Congres-
- sional elections.” '

Scott also noted that the Court upheld the other major
provisions of the Act, including the limits on individual contribu-
tions to campaigns. He said that the revised law would "continue
to be a major stabilizing factor in the conduct of elections.”

Scott “and Kennedy had retained former Watergate Special
Prosecutor Archibald Cox to represent them before the Supreme
Court when oral arguments were held on the case last fall. The

Supreme Court's ruling today upholds major sections of the bill
introduced by them in 1974.
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MANSFIELD - The Majority leader believes the Senate can produce
something within the 30 day limit granted by the Court. However,
he believes the House is a problem. He favors a bill to comply

with the Court's objections but wants to look at language
before commiting.

HUGH SCOTT - (See attached press release) His bill is complicated
by the public financing for Senate elections. (A simple bill for

reconstitution only of the FEC is being introduced by Schweiker,
Mondale and Cranston.)

GRIFFIN - He believes the President should favor the Scott bill
since it gives him the appointments. Griffin believes the decision
also fortifies the Executive in its battles with Congress. Griffin
is convinced Hays will stail the matter.

In related action in the House, the Rules Committee will consider

at 2 pm on Tuesday, H. R. 11552, the Voter Registration Act (post—
card registration).

The bill was reported from Hays' House Administration Committee last
week and is scheduled for Floor consideration later this week.

The majority will now offer Floor amendments to place the admini-
stration of the bill in the GAO rather than the FEC as provided
in the reported bill.

Unfortunately, this will make the bill more palatable to Chairman
Hays, who has been lukewarm on postcard registration because of
its support by Common Cause.

In the House, concern is developing about public reaction if
Congress allows the FEC to expire.

FEC has not been popular with Congress, because of treading on
Congress' toes.

The House will be torn by fear of public reaction to abolishing
the Commission, and on the other hand by a desire to protect them-
selves politically by supporting the Hays proposal to put the

reporting procedures and "enforcement" back in the hands of the
House clerk and GAO.

Hays, for the moment, is the only "man with a plan" in the House,
and Members may support him as the line of least resistance.

Although the House decision on FEC is uncertain, it can be assumed

public financing of House campaigns is unlikely to fly, and the House
will never let the Senate go it alone. :
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Reaction from key House leaders today follows:



" The Speaker .

John Rhodes

In a press conference today the Speaker said:

"I don't think we'll go for anything to let the
President do it when the whole trouble started
with the President, or I mean with the White
House.'' The Speaker prefaced these remarks
by saying that he had not read the Supreme Court
decision nor talked to Chairman Hays and was
speaking off the cuff. He will support whatever
course of action Chairman Hays decides upon.
When the original law was passed the Speaker
supported public financing for Presidential

- elections, but not for Congressional races. He

has not changed his mind and feels that public
financing of Congressional races could not pass
the House in an election year.

(In route back from Arizona, but had discussed
matter with Dennis Taylor) Rhodes was surprised
at the Supreme Court decision. He had anticipated
that the limits on individual contributions would be
taken off but retained for candidates. He will
watch very closely any action Chairman Hays
takes. He, like most House Republicans, does not
like the position in which we are left by the
Supreme Court decision. At the same time he and
his colleagues are upset about the manner in which
the FEC has functioned, particularly when the
FEC talks of holding office accounts and staff time
against a candidate's spending ceiling. Any
legislative proposal to revive the FEC, in Rhodes
view, must be very specific as to the commission's
jurisdiction and limit its activities.




(Rhodes -~ cont'd.)

Bob Michel

Tip O'Neill

He could be expected to oppose public financing
of Congressional campaigns. Undecided as to

whether there should be a Republican initiative
to respond to the Supreme Court decision.

~(In Committee) Has told staff that before any

bill is passed, he would oppose the reappointment
of Curtis. He is even thinking of co-sponsoring
a Hays bill to kill off the commission entirely.

(On unrelated matters, Michel is extremely
agitated about the food stamp pilot program which
he feels undercuts his legislative initiative. He
cannot understand why Presidential appointees
cannot control mid-level bureaucrats or sell out
to their staffs. Wants Secretary Mathews to

stop the HEW-financed study of human sexual
response to marijuana. He plans to hit the
President with these and possibly other complaints

at the Leadership meeting tonight.)

(Gary Hymel) - He and other House Democrats
will not go for legislation allowing the President
to appoint the Board of the FEC. 1Is afraid the
President may announce he intends to reappoint
the entire commission. Fears public reaction if
Congress goes along with Hays plan to abolish
commission and possibly transfer its functions

to the GAO. House will not buy public financing
for Congressional races, especially Senate races
alone. Is mainly concerned about coming up with
some mechanism to continue the enforcement
functions of the commission, such as GAO.
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Wlthout an agency to adxmmster and enforce
the law, the presidential campaign could
degenerate into a shambles. There must be
someone to interpret the law, someone to en-.
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In order to finalize the bill to be submitted to

Congress, your decision is required on the following
options: ‘

OPTION A: Limit the applicability of certain
provisions of the present law to elections
occurring before January 1, 1977, and related
runoff elections, without abolishing the
Commission on a date certain so that it may
continue its investigations and civil enforce-
ment proceedings for so long as it takes to

resolve them, just as the present draft bill
provides in Section 6.

PRO

°Provides an independent enforcement
mechanism for the 1976 elections that
will last as long as it takes to
complete all investigations and civil
enforcement proceedings.

°Limits to the 1976 elections the
applicability of provisions of the law
dealing with the Commission, the present
public financing scheme, and limitations
on contributions and, therefore, clears
the way for completely new legislation

in 1977. Leaves an experienced Commission
intact which could continue as the body
charged with administering such revised
election law as may be passed in 1977.

CON

°Would continue a Commission in existence
with progressively fewer responsibilities
for so long as it may take to complete all
of its investigations and civil enforce-
ment procedings, which could take as long
as three years or more if the Commission
is not sooner terminated or replaced by a
new statute.

°Creation of a new Commission by future
legislation with different members may




seem inappropriate if the present
Commission remains in office.

°Permits Congress to do nothing and
escape the consequences of election
reforms that are embodied in the
present law, and so may be perceived
by supporters of the law as a defeat
for all their reform efforts.

OPTION B: Abolish the Commission on a date
certain in 1977, and transfer to the Department
of Justice its records and the authority to
continue investigations and civil enforcement
proceedings begun by the Commission prior to
its termination and to conduct additional
investigations and bring additional enforcement
actions, but provide that the parts of the
present law as specified in Section 6 of the
draft bill shall not apply to any election that
occurs after December 31, 1976, except related
runoff elections.

PRO

°Avoids maintaining the Commission and
staff in place after their principal
responsibilities are over and much of
their work has been completed.

CON

°Permits Congress to do nothing and
escape election returns that are
embodied in the present law, and so
may be perceived by supporters of
the law as a defeat for all their
reform efforts.

OFTION C: Abolish the Commission on a date
certain in 1977, and transfer to the Department
of Justice its records and the authority to
continue investigations and civil enforcement
proceedings begun by the Commission prior to
its termination and to conduct additional
investigations and bring additional enforceme




actions, but saying nothing about making any
provisions of the current law apply only to
elections that occur after December 31, 197s6,
except related runoff elections.

PRO

°Provides an enforcement mechanism
for future elections as well as for
those in 1976 even if the law is not
changed.

°If the present provisions of the law
would continue into future elections
under enforcement by the Department
of Justice, while the Presidency is
still held by a Republican, the
Congress may be more inclined to move
quickly in reforming the law and
Creating a new independent enforce-
ment mechanism than if the present
law automatically expires and could
not apply to future elections.

CON

°Could be perceived as indicating your

opposition to an independent enforce-

ment mechanism against a background of
failure of Justice to enforce previous
election laws vigorously.

°Could result in leaving undesirable
provisions of present laws in force
under an enforcement mechanism
controlled by one political party to
the disadvantage of the other.

OPTION D: Strike Section 4 of the draft bill
which eliminates the one-house veto provision
of the present law.

PRO

°Simplifies your initiative and avoids
a provision which will be vigorously
opposed in the Congress and has no
chance of passage.




CON

°Failure to advocate elimination of
the one-~house veto provision may
imply your acceptance of this
unconstitutional provision in the
present law, although this effect
may be overcome if in submitting the
bill with this section omitted, you
do register your opposition to the
one-house veto provision and indicate
that in future reform legislation to
be proposed by you it will be
eliminated.

RECOMMENDATIONS

I recommend that you approve OPTION A because it
continues independent enforcement of the election
laws, and coupled with public support for continuing
election reform, it effectively insures consideration

by Congress next year of reform proposals, including
your own.

I also recommend OPTION D, noting the one-house veto
problem in your message, rather than in the bill,
because the issue is not understood by the public,

it has no chance of success on the Hill, and to raise
it in the bill is inconsistent with your request that
Congress limit itself to the more urgent question of
reconstituting the Commission.

DECISIONS

OPTION A Maintain the Commission indefinitely
but limit the applicability of the
laws pertaining to the Commission
and public financing to the 1976
elections.

APPROVE DISAPPROVE




OPTION B

OPTION C

OPTION D

Abolish the Commission in 1977
and transfer to Justice the
Commission's authority to
enforce the election laws,
limited to the 1976 election.

APPROVE DISAPPROVE

Abolish the Commission in 1977
and transfer its enforcement
authority to Justice without
limiting the applicability of
the current election laws.

APPROVE DISAPPROVE

Do nothing to repeal the one-
house veto provision but state
your objection in your message

to the Congress.

APPROVE DISAPPROVE

< FoRs



A BILL

To establish the offices of members of the Federal
Election Commission as officers appointed by the President,
by and with the advice and consent of the Senate, and for

other purposes.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That

this Act may be cited as the Federal Election Campaign Act
Amendments of 1976.

SEC. 2(a). The text of paragraph 1 of section 310(a) of
the Federal Election Campaign Act of 1971 (hereinafter "the
Act") (2 U.S.C. 437c(a)) is amended to read as follows:

"There is established a Commission to be known

as the Federal Election Commission. The Commission is

composed of 6 members, appointed by the President, by

and with the advice and consent of the Senate. NoO more
than three of the members shall be affiliated with the
same political party." |

(b) (1) Subparagraph (A) and subparagraph (D) of section

310(a) (2) of the Act (2 U.S.C. 437c(a) (2) (), 437c(a) (2) (D))
'Veach are amended by striking out "of the members appointed

under paragraph (1) (A)".
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(2) Subparagraph (B and subparagraph (E) of séction
310(a) (2) of the Act (2 U.S.C. 437c(a) (2) (B), 437c(a) (2) (E))
each are amended by striking out "of the members appointed
under paragraph (1) (B)".

(3) Subparagraph'(c) and subparagraph (F) of section 310
(a) (2) of the Act (2 U.S.C. 437c(a) (2)(C), 437(a) (2) (F))
each are amended by striking out "of the members appointed
undexr paragraph (1) (C)".

SEC. 3(a). The terms of the persons serving as members
of the Federal Election Commission upon the enactment of this
Act shall terminate upon the appointment and confirmation of
members of the Commission pursuant tb this Act.

(b) The persons first appointed under the amendments made
by the first section of this Act shall be considered to be
the first appointed under section 310(a) (2) of the Aét (2
U.S.C. 437c(a) (2)), as amended herein, for purposes of deter-
mihing the length of terms of those persons and their succes-
sors.

(c) The provision of section 310(a) (3) of the Act (2 U.S.C.

437c(a) (3)), forbidding appointment to the Federal Election

Commission of any person currently elected or appointed as

an officer or employee in the executive, legislative, or judi-

cial branch of the Government of the United States, shall not

-2
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apply to any person appointed under the amendments made by
the first section of this Act solely because such person is
a member of the Commission on the date of enactment of this
Act.

(d) Section 310(a) (4) of the Act (2 U.S.C. 437c(a)(4)) is
amended by striking out " (other than the Secretary of the
Senate and the Clerk of the House of Representatives)".

(e) Section 310(a) (5) of the Act (2 U.S.C. 437c(a) (5))
is amended by striking out " (other than the Secretary of
the Senate and the Clerk of the House of Representatives)".

SEC. 4. Section 316 of the Act (2 U.S.C. 438) is
amended by striking out subsection (¢), 2 U.S.C. 438(c), and
redesignating subsection (4), as subsection'(c);

SEC. 5. All actions heretofore taken by the Commission
shall remain in effect until modified, superseded or repealed
according to law.

Chapter 14 of Title 2, the United

SEC. 6. The provisions of /States /gf section 608 of
Code
Title 18, and of Chapters 95 and 96 of Title 26 shall not

apply to any election, as defined in Section 301 of the Act

(2 U.S.C. 431(a)), that occurs after December 31, 1976, ex-

- cept run-offs relating to elections occurring before such

date.
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Bepartment of Justice
Washington, B.E. 20530

MEMORANDUM FOR THE HONORABLE BARRY N. ROTH
Assistant Counsel to the President

Re: Federal Election Legislation

Attached is a draft bill to deal with the prob-
lems raised by Buckley v. Valeo. Three points bear
notice:

1. Section 2, in addition to making all Commis-
sion members Presidential appointees, eliminates the
Secretary of the Senate and the Clerk of the House as
non-voting ex officio members. The Supreme Court's
opinion does not deal directly with the problem of these
non-voting members. We believe, however, that the spirit
of the opinion, and perhaps even the letter of the Con-
stitution, requires this elimination. Their subjection
to the legislative branch is even greater than that of
the present voting Commission members, since they are
not only appointed by Congress but pai d by it. Of course,
the absence of voting power is significant, but perhaps
not determinative for constitutional purposes. The power
to be present and participate in discussions is the power
to influence. Normally, a judge, Commissioner, juror or
director, who is disqualified for conflict of interest,
is expected to recuse himself not merely from voting but
from deliberations as well.

There may well be matters affecting Commission
policy where it would not be appropriate to have a direct
representative of the House or Senate present. In Weiner
v. United States, 357 U.S. 349, 355-56 (1958), the Supreme
Court stressed that an independent agency should decide
matters on the merits "entirely free from the control or
coercive influence, direct or indirect * * * of either
the Executive or the Congress."” 1In Bucklez the Court
used 51m11ar words in describing the Commission's func-

. tions as "exercised free from day-to-day supervision of
either Congress or the Executive Branch." (p. 134). As
long as two officers of the legislative branch sit on the
Commission there is thus a danger that the constltutlonal
requirements will not be met.

v .
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2. Section 4 eliminates the one-House veto of
Commission regulations. Thus far all regulations which
the Commission has attempted to issue have been disap-
proved. This is strong evidence of how the device can
and will be used to give the Congress control over those
very functions which the Court found to be executive in
nature. It is thus contrary to the spirit of the Supreme
Court ruling on separation of powers, although the Court
expressly declined to rule on this point (p. 134, note
176).

We realize that both of these first two points
erode to some extent the principle of noncontroversial-
ity which is one of the objectives of the Administration's
approach to this matter. However, an equally important
objective is the assuring of a campaign law which will
be invulnerable to further constitutional attack. Both
the nonvoting member and the one-House veto features --
particularly the latter, since it was specifically
addressed in the Court's opinion -- provide a clear
basis for renewed litigation by the groups which brought
the initial suit, with the attendant uncertainty that
such litigation would produce. '

3. Section 6 would make most of the laws with
which the Commission is concerned inapplicable to elec-
tions after 1976. The cut-off does not, however, apply
to all the provisions over which the Commission has
jurisdiction and which were added or amended by the
1974 law. Sections 610, 611, 613, 614, 615, 616 and
617, which deal with contributions by banks, corpora-
tions, labor unions, government contractors and foreign
nationals, anonymous contributions, cash contributions
and similar matters are left unaffected. Attempts to
cut back on these anticorruption provisions might be
viewed as regressive. With the possible exception of
Section 610 (which you should consider), they are gen-
erally unexceptionable restrictions and would not pro-
perly be considered part of the same "package" as that
. which produced the FEC provisions.

Chapter 95 of Title 26, the Presidential Elec-
tion Campaign Fund Act, and Chapter 96 of Title 26,
the Presidential Primary Matching Payment Account Act
are covered by Section 6. However, 26 U.S.C. 6096
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which provides for the $1 tax check-off is not affected,
So that a potential source of funds would be available
if Congress wishes to reinstitute campaign financing.

J._

Antonik Scalia
Assistant Attorney General
Office of Legal Counsel
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