The original documents are located in Box 14, folder “Federal Court Appellate System,
Commission on the Revision of” of the Philip Buchen Files at the Gerald R. Ford
Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.



Digitized from Box 14 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
































































































































































































dissents were recorded, excluding those cases in which Justice Douglas
dissented alone. Further, the contrast between the pattern of noted
dissents in the early 1950’s and the pattern today strongly suggests
that whatever attitudinal change has taken place is not limited to a
single individual.® Moreover, even if the change results from the fact
that the Justices now see a purpose to be achieved in announcing
dissents which in former times they would have suppressed, this in
itself may be significant in assessing the extent to which additional
national appellate capacity is needed.

It may also be argued that the increase in noted dissents simply
reflects the increase in denials of certiorari, which in turn reflects the
sharply increased number of petitions that come before the Court
each term. Even if the proportion of noted dissents to denials has re-
mained roughly constant, however, the increased number would still
remain significant. The issue is whether the Supreme Court can meet
the need for decisions of nationally binding effect. To the extent that
dissents reflect cases which one or more Justices believe are appro-
priate for national decision, even though their brethren disagree
(either because of the “state of [the] docket’ or for other reasons), an

3 During the four terms studied by Harper, supra note 1, only four Justices
dissented during each of the terms (Mr. Justice Black, Mr. Justice Douglas,
Mr. Justice Reed, and Mr. Justice Burton); one Justice dissented at least once
during three of the four terms (Mr. Justice Jackson); two Justices dissented only
once (Mr. Chief Justice Vinson and Mr. Justice Clark); and two Justices never
dissented (Mr. Justice Minton and Mr. Justice Frankfurter). Id. at 462. In con-
trast, as shown in Table II, all of the Justices dissented at least once during the
four terms studied by the Commission, and only one of the eleven Justices who
sat during the 5-year period dissented only once. Moreover, the percentage of
cases with dissent by more than one Justice has also increased. In the period
during which Harper wrote, only one Justice dissented in 71 of the 140 cases in
which a dissent was noted. Id. During the most recent completed term of the
Court, in only twelve of the 83 cases in which Justice Douglas was not the only
dissenter was there a noted dissent by only one Justice:

1969 1970 1972 1973

One Justice dissenting (not includ-

ing Justice Douglas)e- - .______ 16 24 14 12
Two Justices dissenting._ - - _ ________ 29 65 18 29
Three Justices dissenting__ . ________ 9 35 12 29
Four Justices dissenting_ . _________ 0 0 2 13

Harper’s data were as follows:

1949 1950 1951 1952
One Justice dissenting______________ 19 20 21 11
Two Justices dissenting_ - __________ 14 11 16 18
Three Justices dissenting_ . _________ ik 2 4 3
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increase in the number of dissents suggests a greater need, irrespective
of the relation to the total volume of the Court’s business. However,
to determine whether the marked increase shown in the preceding
pages does indicate to a significant degree an increased number of
unresolved issues of national law, and to judge whether some of these
issues might appropriately be considered by a tribunal other than the
Supreme Court, one must examine the reasons offered by the dissenters
in favor of Supreme Court review. We turn now to that inquiry.

B. The Reasons Given in Dissent

Putting aside the cases in which one or more Justices simply noted a
dissent without further explanation,® we find that the number of
opinions written in dissent from the denial of review has also increased
sharply in recent years.

TasLe III
1969 1970 1972 1973
Cases in which opinion written____________ 6 21 31 54
Number of igpimons ¥ o L o 6 18 30 52

* In some cases more than one opinion was written, and some opinions covered more than one case.

The Commission’s study focused on the opinions written in the two
most recent complete terms of the Court. These opinions fall into six
broad categories according to the reasons urged in support of review.
Cases in two of the categories neither support nor refute the hypothesis
that there are issues of federal law which should be decided by a na-
tional court, but which are now given final disposition by the eleven
federal judicial circuits and the 51 state courts. In 26 opinions (2 in
the 1972 term, 24 in the 1973 term), the dissents restate a position
which has been rejected by the Supreme Court in an earlier decision.
Such dissents may play an important role in the development of the

4 In most of these cases, Justice Douglas dissented alone, as indicated by these
figures:

1969 1970 1972 1973

All cases in which dissent was noted._ 188 334 427 499
All cases in which dissent was noted,
withoutrepinionl Sd e s eeis o = 182 313 396 445
Cases in which Justice Douglas dis-
sented alone, without opinion_____- 134 207 369 408
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Justice White and Justice Douglas would have granted certiorari
in Fitzpatrick v. New York, 414 U.S. 1050 (1973), in which the state
court adopted the rule of ‘“‘inevitable discovery” which had been
rejected by the Second Circuit. Under this doctrine, evidence that
would otherwise be excluded as “‘the fruit of the poisonous tree”’ may
be admitted if the prosecution shows that the evidence would have
been discovered through proper police investigation in the absence of
the official misconduct. Justice White noted the problems resulting for
law enforcement officials in New York from the adoption of different
rules by the state and federal courts there.

Four opinions dissenting from the denial of certiorari noted con-
flicts in other areas of the law. In Sennott v. Rodman & Renshaw, 414
U.S. 926 (1973), Justice Douglas, writing for himself and Justice
Blackmun, stated that there was an apparent conflict between the
Seventh Circuit in the case at bar and opinions in the Eighth Circuit
and the District Court of Minnesota on an issue of securities law: the
liability of a company for the unauthorized acts of a former partner
when the company had previously benefited from such unauthorized
acts. The Fourth Circuit, assertedly in conflict with the courts listed
above, did not find such liability.

In Morningside Renewal Council Inc. v. Atomic Energy Comm’n,
417 U.S. 951 (1974), Justice Douglas found that the Second and Fifth
Circuits were applying different standards in reviewing an agency’s
determination of whether an environmental impact statement is
required under the National Environmental Policy Act. The Second
Circuit (whose decision was before the Court in the case at bar)
asked only whether the agency’s determination was arbitrary or
capricious; the Fifth Circuit applied the more stringent standard of
reasonableness. On the very day the Justice drew attention to the
conflict, the Eighth Circuit sitting en banc confronted the same issue
and joined the Fifth in applying the reasonableness test. Minnesota
Public Interest Research Group v. Butz, 498 F. 2d 1314, 1320 (8th
Cir. 1974). The Tenth Circuit had earlier explicity rejected the Second
Circuit decision. Wyoming Outdoor Coordinating Council v. Butz,
484 F. 2d 1244, 1249 (10th Cir. 1973).

In Hyatt v. Atchison, T. & S.F. Ry., 414 U.S. 925 (1973), Justice
Douglas, joined by Justice Brennan, stated that this California Court
of Appeals decision was in conflict with lower federal court decisions
interpreting the Federal Employers’ Liability Act. The federal courts
had found liability even though the employee was injured on a third
party’s premises when his employment had not required him to be
there; the California court in a similar situation had denied recovery.

Justices Douglas and Marshall dissented from the denial of certiorari
in New Rider v. Board of Education, 414 U.S. 1097 (1973), where the
validity of school regulations governing student hair length was in
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dispute. Justice Douglas cited a deep division among the circuits on
the issue, and described it as one of “considerable constitutional
importance.”

These seven dissents indicate that at least six of the present Justices
have concluded on one or more occasions that the Court was permitting
a conflict to continue notwithstanding its ripeness for resolution.

2. Cases 1N Conrruict wiTH Prior SuprEME Courr DECISIONS

In a second category of cases, one or more Justices dissented from
the denial of certiorari on the ground that the decision below con-
flicted with a previous opinion of the Court. There were three such
opinions during the 1973 term and six during the preceding term.

Writing for himself and Justice Brennan, Justice Douglas dissented
from the denial of certiorari in Pueschel v. Connecticut, 414 U.S. 934
(1973). In Bell v. Burson, 402 U.S. 535 (1971), the Court had declared
unconstitutional a Georgia statute under which an uninsured motorist
who was involved in an accident and who was unable to post security
would have his license suspended without any prior consideration of
fault. The petitioner’s license had been suspended under such a statute;
thereafter, he was arrested for driving without a license. Both the
suspension and the arrest preceded the Court’s decision in Bell. At
the petitioner’s trial, he raised Bell as a defense. The dissenting
Justices believed that the refusal of the Connecticut court to apply
Bell was in conflict with Supreme Court decisions which vacated and
remanded in light of Bell three cases which had upheld license sus-
pensions prior to Bell.

In Meinhold v. Taylor, 414 U.S. 943 (1973), Justice Marshall
concurred in the opinion of Justice Douglas stating that the Nevada
court’s decision upholding the dismissal of a teacher who had told
his own children his views on the states’ compulsory education laws—
views never mentioned in the classroom—was in conflict with the
Court’s opinion in Pickering v. Board of Education, 391 U.S. 563
(1968), which allows a teacher to publish such views without risking
dismissal.

The Ninth Circuit decision in Montgomery v. United States, 476
F. 24 623 (9th Cir. 1973), was also asserted to be in conflict with de-
cisions of the Supreme Court, 414 U.S. 935 (1973). Indians had been
fined for cutting timber on government land under a federal statute
which provided that the provisions of the statute should not “interfere
with . . . any right or privilege under any existing law of the United
States to cut or remove timber from any public lands.” Justice
Douglas felt that prior decisions of the Court had recognized the
richts of Indians to occupy and use these lands. Moreover, he noted
that the lower court’s decision seemed to conflict with a rule of
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construction, enunciated in Choate v. Trapp, 224 U.S. 665, 675 (1912),
which favors the rights of the Indians at the expense of the rights of
the United States.

Justice Douglas also believed that Francis v. United States, 409 U.S.
940 (1972), could not be distinguished from the Court’s opinions in
Sicurella v. United States, 348 U.S. 385 (1955), and Clay v. United
States, 403 U.S. 698 (1970). In each of these cases the Court had set
aside convictions for failure to report for induction because the Selec-
tive Service Board’s earlier rejection of the defendants’ applications
for conscientious objector status rested on several grounds, at least
one of which was invalid. In Francis the petitioner’s application for
C.0. status had been rejected for five reasons, at least two of which
Justice Douglas considered improper. Thus, the case was seen as
warranting review.

Nebraska State Board of Education v. School District of Hartington,
409 U.S. 921 (1972), involved alleged violations of the Establishment
Clause which, said Justice Douglas, “on the papers before us, seem
to me to be of the kind that we struck down in Lemon v. Kurtzman,
403 U.S. 602 (1971).” Under the plan in question, the state financed
the local board of education’s rental of space from a Catholic high
school; the space was to be used for classes in remedial reading and
math for students of both the public and parochial schools. To
Justice Douglas, the state court’s approval of the plan implied a
“necessity for surveillance.” 409 U.S. at 924. Justice Douglas wrote
for himself and Justice Marshall that the denial of certiorari in this
case was inconsistent with the Court’s prior affirmance in Sanders v.
Johnson, 403 U.S. 955 (1971), which invalidated a program under
which the state “purchased” services from the parochial schools to
be supplied to the children.”

In Weaver v. Hutson, 409 U.S. 957 (1972), the court of appeals
had refused, in a Chapter X reorganization, to enforce a clause in a
lease which terminated the lease upon the bankruptey of one of the
parties. Justice White dissented from the denial of certiorari ‘“‘because
the decision of the Court of Appeals appears to depart from the views
of the [Supreme] Court expressed’”’ in Finn v. Meighan, 325 U.S. 300
(1945), holding that section 70(b) of the Bankruptey Act, which states
that such clauses are enforceable, is applicable in a Chapter X re-
organization. The court of appeals had relied on a later Supreme

Court decision, Smith v. Hoboken R.R., Warchouse, & S.S. Connect-

ing Co., 328 U.S. 123 (1946), which Justice White found had carefully
distinguished Finn.

Felts v. Seaboard Coast Line R.R., 409 U.S. 926 (1972), and Adkins
v. Kelly’s Creek R.R., 1d., were both FELA cases in which the district

7 Mr. Justice Brennan, explaining his vote to deny certiorari, stated that the
situation in Sanders was “poles apart’” from the present case. 409 U.S. at 926.
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court judges had set aside the verdicts of the jury. Justice Douglas
noted that the issues raised in the two cases were, according to pre-
vious Supreme Court decisions, appropriate jury questions: whether
a Pullman employee has become, in performance of his work, an
employee of the railroad; and whether a carrier sued under FELA
has obtained a valid release from an injured employee or should be
estopped to plead limitations. Both Justice Douglas and Justice
Brennan dissented from the denial of certiorari in another FELA
case on the ground that under the Court’s decisions the district court
had erred in taking the case from the jury. Hartel v. Long Island R.R.,
414 U.S. 980 (1973).

Finally, in Nugent v. United States, 409 U.S. 1065 (1972), Justice
White, joined by Justice Douglas and Justice Brennan, considered
the lower court decision to be ‘“‘arguably at odds with decisions
of the Court.”” With the landlord’s consent, police had searched a
basement area used by tenants as well as the landlord. The three
Justices felt that the ensuing search of a trunk stored in the basement
was impermissible under the guidelines of Chimel v. California,
395 U.S. 752 (1969), and Coolidge v. New Hampshire, 403 U.S. 443
(1971). Justice White also wrote, for the three dissenters, that
“whether the search of the trunk and seizure of its contents squared
with the Fourth Amendment is a substantial question warranting
review here,” thereby placing this case in the forthcoming category
as well.

Some of the cases in this category may be appropriate for the new
court; some may not. All are relevant to the need, however, for to
the extent that the new court can relieve the Supreme Court of other
cases which it now hears, that Court will have greater latitude to
accept cases which require elucidation of the Court’s precedents by
the Court itself.

3. SuBsTANTIAL QUEsTION CASES

The third and largest category of dissents is composed of those
in which the dissenting opinion states that the petition raises a
substantial question of national law which the Supreme Court should
decide.

Five of the eight such cases during the 1973 term involved criminal
procedure and prisoners’ rights. In Corpus v. Estelle, 414 U.S. 932
(1973), Justices Douglas and Marshall would have taken the “oppor-
tunity to delimit [the] permissible bounds” of the plea bargain.

Justice Douglas would have granted certiorari in Moran v. Neff,
415 U.S. 940 (1974), to consider ‘‘the question of whether a police
officer with ample time to secure a warrant may deliberately circum-
vent this constitutional requirement on the basis of his judgment
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that the police would be more effective without judicial oversight of
his decision to search.”

Justices Douglas, Brennan and Marshall felt that the Court should
have granted certiorari in Alo v. United States, 414 U.S. 919 (1973),
to decide the question whether a defendant is denied his right to
speedy trial when the delay is due to unworthy government motives,
even though he has not been prejudiced by that delay.

In Ex parte Kent, 414 U.S. 1077 (1973), Justices Douglas, Brennan
and Marshall would have reviewed the petitioner’s double jeopardy
claim. The Douglas opinion explained that the petitioner had been
found not guilty because of insanity and had been committed; that
the Missouri Supreme Court had granted his habeas corpus petition,
finding “that petitioner was . . . improperly confined under the
statute, since he never should have been acquitted”; and that he was
scheduled to be tried again on December 3, 1973. The dissenters were
of the opinion that petitioner had raised this double jeopardy claim
at the appropriate time and that the Court should decide whether he
could constitutionally be tried again.

Burt v. New Jersey, 414 U.S. 938 (1973), raised the issue whether
it was permissible for the prosecutor, during his summation, to com-
ment on the defendant’s silence at the time of his arrest; the purpose
of the comment was to impeach the defendant’s testimony that the
killing for which he was being tried occurred accidentally. The court
below had found that the silence constituted a prior inconsistent
statement and could, therefore, be used for impeachment purposes
under Harris v. New York, 401 U.S. 222 (1971). However, Justice
Douglas wrote for himself and Justices Brennan and Marshall that

the use of silence as a prior inconsistent statement did not necessarily-

fall within the rationale of Harris. Although the dissenting opinion
did not advert to it, there was already a conflict among the circuits
on the question of whether the Harris rationale supported the right
of the prosecution to show a defendant’s prior act of remaining
silent, and in 1974 the District of Columbia Circuit joined the Tenth
Circuit in opposition to the Third Circuit rule involved in the Burt
case. In late 1974 the Supreme Court granted certiorariin the District
of Columbia case. See United States v. Anderson, 498 F. 2d 1038,
1041-42 (D.C. Cir.), cert. granted sub nom. United States v. Hale, 419
U.S. 1045 (1974).

Harris was also the basis for the lower court decision in Bryant v.
North Carolina, 409 U.S. 995 (1972), which had come before the
Court in the 1972 term. Justices Douglas and Brennan wished to grant
the petition of a defendant who, after taking the stand in his own
defense, was impeached by his prior statements to the police. These
statements were taken without any Miranda warnings and were
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admitted into evidence without any determination of voluntariness.

Justice Douglas wrote that the instant case
ooes a step beyond Harris in allowing the introduction of illegally
obtained statements for the impeachment of the defendant when
the statement was merely a remembered verbal conversation
rather than a typed signed statement; when the statement was
presented as direct testimony rather than for the purpose of
impeachment by cross-examination; when, although there was an
issue of voluntariness, the statement was permitted without a
prior determination as to its voluntariness; and when the jury
instruction that the statement should not be considered as sub-
stantive evidence did not contain the admonition that the state-
ment could not be considered as evidence of guilt. [/d. at 997.]

Justice Douglas concluded: “If Harris is to be extended, we should
do so only after argument and mature deliberation.”

Like Bryant, most of the cases in the “substantial question” category
during the 1972 term involved questions of criminal procedure and
prisoners’ rights. Three of the cases raised the issue of the electronic
surveillance of a lawyer. In Russo v. Byrne, 409 U.S. 1013 (1972),
the lawyer was defending a man in a criminal prosecution; in the other
two cases, Tierney v. United States, 410 U.S. 914 (1973), and Meisel v.
[nited States, 412 U.S. 954 (1973), the client had been subpoenaed
to appear before a grand jury. In all three cases the clients were
foreign nationals who risked foreign prosecution. Justice Douglas
wrote the dissenting opinion in all of the cases; Justice Brennan also
dissented in Russo, although he did not join the Douglas opinion.
In each of the three cases, Justice Douglas urged that the Court grant
certiorari so that it could set forth the procedures to be followed by
the district court when a lawyer asserts that he has been subjected
to electronic surveillance.

Tn Sellars v. Beto, 409 U.S. 968 (1972), the Court denied certiorari
over the dissents of Justices Douglas, Brennan and Marshall, who
voted to hear the challenge to the Texas Department of Corrections’
administration of solitary confinement on the grounds that “it raises
substantial questions of law in the area of the Eighth and Fourteenth
Amendments.” Justice Douglas noted that lower courts had dealt
with the issues raised in the case and, without guidance from the
Supreme Court, had reached divergent results. One of the questions
raised was “[t]he extent to which the prohibition against cruel and
unusual punishment will apply in prison.”

Related issues were raised in McLamore v. South Carolina, 409
U.S. 934 (1972), in which Justice Douglas would have granted cer-
tiorari “because of the importance of the question raised”:

Does the chain gang fit into our current concept of penology?
If not, does it violate the Eighth Amendment? This is an im-
portant question never decided by the Court.
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The second question is of equal importance. . . . The courts
must determine whether the classification [between prisoners
who work on the chain gang and those who are sent to the peni-
tentiary] is reasonable in light of its purpose. For this Court to
refuse to make the decision in this case allows a procedure to
exist which arguably has many aspects of involuntary servitude
for some, while others of the same class are treated in a more
enlightened way. [/d. at 936-37 (footnote omitted).]

Neely v. Pennsylvania, 411 U.S. 954 (1973), presented a “question
which this Court has not previously answered—under what circum-

stances a defendant, prior to sentencing, may withdraw a guilty plea.”
Justice Douglas, writing for himself and Justices Stewart and Marshall,

would have granted review and held that ‘“where the defendant

presents a reason for vacating his plea and the government has not
relied on the plea to its disadvantage, the plea may be vacated and
the right to trial regained, at least where the motion to vacate is
made prior to sentence and judgment.”

The petitioners in Smith v. United States, 409 U.S. 1066 (1972),
accused of sexually assualting a fellow inmate at a Federal Youth
Center, claimed that a five-month delay in arraignment violated
Rule 5(a) of the Federal Rules of Criminal Procedure, which requires
prompt arraignment before a United States Commissioner. The
Tenth Circuit had held the rule inapplicable to someone already in

custody. Justices Brennan and Douglas would have granted the

petition to review what they suggested was a “myopic” interpretation

“without regard to the policies underlying Rule 5 as a whole.”
Hadley v. Alabama, 409 U.S. 937 (1972), presented the issue

“‘whether by case law, a State can give more time for filing of a tran-

seript for a person without funds than for a person of wealth.” Justice

Douglas wrote that while there is no constitutional right to appeal, a
state cannot grant appellate review in such a way as to discriminate
between the rich and the poor. Since the Alabama law appeared to be
out of line with that principle, he would have granted the petition for
certiorari.

Justice Douglas felt that Mason v. United States, 414 U.S. 941
(1973), presented the Court with the opportunity to delineate ‘‘the
exact parameters of the border-search exception.” He felt that long-
standing precedents ‘“‘permitting a minor customs official to make a
warrantless search of baggage’” would not necessarily permit the same
official ““to determine instances in which intrusive and degrading
vaginal and rectal searches will be conducted.”” Because of the ‘‘stark
contrast’” between the traditional search and the body-cavity search,
Justice Douglas urged that it was necessary for the Court to deter-
mine the standards applicable to the latter.

124

Justice Douglas also dissented from the denial of certiorari in
Achtenberg v. United States, 409 U.S. 932 (1972). Achtenberg had been
convicted of attempting to destroy ‘‘war material” and “war prem-
ises’” in “times of national emergency as declared by the President.”
18 U.S.C. § 2153(a). The prosecution cited as the required declaration
of emergency President Truman’s 1950 declaration in response to the
Korean war. Justice Douglas felt that “[t]he viability of criminal
responsibility predicated upon evaluations of current political tem-
perament or outdated presidential proclamations is an important
issue worthy of our consideration on the merits.”

Four Justices—Douglas, Brennan, Stewart and Marshall—dis-
sented from the denial of certiorari in Gay v. United States, 411 U.S.
974 (1973). To explain why certiorari was denied notwithstanding four
dissents, Justice Douglas noted that while the four Justices “would
grant certiorari and vacate the judgment, we do not insist on oral
argument.” Id. at 977 n. 4. In the court below one of the three judges
who denied the petitioner’s coram nobis petition had been an Assistant
U.S. Attorney before his appointment to the District of Columbia
Court of Appeals, and in that capacity had signed the brief in op-
position to the petitioner’s previous appeal. The four dissenting
Justices acknowledged that the judge ‘“‘doubtless was unaware of the
fact that this case had been one of the many hundreds he had proc-
essed while in the United States Attorney’s office,” but the opinion
pointed to Canon 3C(1)(b) of the recently adopted Code of Judicial
Conduct (later enacted in substance by the Judicial Disqualification
Act of 1974, Pub. L. 93-512, 455(b) (2)-(3)) :

“A judge should disqualify himself in a proceeding in which
his impartiality might reasonably be questioned, including but
not limited to instances where . . . he served as lawyer in the
matter in controversy . . . .” [Id. at 975.]

The opinion noted that one of the other two judges on the panel had
not participated in the decision, so that “in one view there was only a
single qualified judge sitting on the appeal. That fact makes singularly
appropriate the suggestion of the Solicitor General that it may be just,
under the circumstances, to vacate the judgment of the [lower court]
and remand for further proceedings.” Emphasizing the Court’s
“ultimate responsibility’”’ for “insuring that the federal judiciary
adheres scrupulously to . . . principles of impartial adjudication,” id.
at 977, the dissenters stated:

Although this issue may not rise to the level of a constitutional
question and there is no federal statute involved, we should take
this action under our supervisory authority over the administra-
tion of justice in the federal courts. [7d. at 975.]
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In Bland v. United States, 412 U.S. 909 (1973), the sixteen year old
petitioner argued that the statutory scheme under which he was
prosecuted as an adult denied him procedural due process. Justices
Douglas, Brennan and Marshall dissented from the denial of certiorari
because the case presented two ‘“large and substantial’” questions:

A juvenile or “child” is placed in a more protected position than
an adult, not by the Constitution, but by an Act of Congress. In
that category he is theoretically subject to rehabilitative treat-
ment. Can he, on the whim or caprice of a prosecutor, be put in
the class of the run-of-the-mill criminal defendants, . . . without
any chance to be heard, without an opportunity to rebut the
evidence against him, without a chance of showing that he is
being given an invidiously different treatment from others in his
group? Kent and Gault suggest that those are very substantial
constitutional questions. [/d. at 911.]

* * *

The Administrative Procedure Act . . . gives the courts
power to review ‘“‘agency action” and to hold it unlawful, if
found to be “contrary to constitutional right, power, privilege,
or immunity.” . . . This arguably is broad enough to reach
the exercise of a prosecutor’s discretion in a way that violates
the standards of due process laid down in Kent and Gault. [Id.
at 912.]

In addition to these criminal procedure cases, there were a number
of dissents in the two terms addressed to issues in other areas of the
law. In Meyers v. Pennsylvania, 416 U.S. 946 (1974), Justice Douglas
dissented from the denial of certiorari because he ‘‘believe[d] that
the right of private action under the federal highway program is an
important question, and that the Eleventh Amendment issue was
wrongly decided below.” Petitioners argued that the state was liable
for damages arising out of its alleged failure to conform to applicable
federal highway standards, but the courts below found that no private
right of action was created by federal law and that the state was
immune from suit in federal court by virtue of the Eleventh Amend-
ment. Justices Brennan and Marshall dissented without opinion.

Justice Douglas felt that Local 1791, UMW v. McGuire Shaft &
Tunnel Corp., 412 U.S. 958 (1973), also “‘present[ed] substantial ques-
tions that deserve consideration by this Court.” The Temporary
Emergency Court of Appeals had held that the Economic Stabiliza-
tion Act of 1970 overrides the anti-injunction provisions of the Norris-
La Guardia Act and that the district court could, therefore, enjoin a
work stoppage in violation of the regulations of the Pay Board. While
Justice Douglas recognized that the Court had previously recognized
exceptions to the Norris-La Guardia Act when there was a conflict
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with other labor legislation, he felt that the Economic Stabilization
Act did not fall within that narrow category. Thus, in his view, the
Court’s decisions did not support an exception in the present case,
The issue arose again later in the year. League of Voluntary Hospitals
and Homes v. Local 1199, Drug and Hospital Union, 490 F. 2d 1398,
1401 (Emer. Ct. App. 1973).

Justice Douglas also would have heard argument in Presidents
Council, Dist. 25 v. Community School Bd. No. 25,409 U.S. 998 (1972),
‘“Iblecause the issues raised . . . are crucial to our national life.”
The courts below had refused to enjoin a school board from enforcing
a resolution which prevented children from borrowing certain books
dealing with sexual and drug-related activities from the school library
unless their parents approved. Justice Stewart also would have granted
certiorari, although he did not join the Douglas opinion.

Justices Brennan and Douglas felt that the facts of Confederation
Life Ins. Co. v. De Lara, 409 U.S. 953 (1972), “warrant[ed] plenary
review by this Court of the question whether the obligation of the
parties is governed by Cuban law.” Florida residents had brought
suit in Florida against a Canadian life insurance company on a policy
issued on the life of a Cuban resident. Justice Brennan wrote for the
two dissenters:

There is a substantial question whether the only asserted basis
of the decision of the Florida Supreme Court—application of
Florida law—was erroneous under the Due Process Clause of the
Fourteenth Amendment. And since the Government of Canada
has represented to us that the decision of the Florida court has
significant international ramifications, considerations of comity
provide an additional and forceful reason for granting the petition
for certiorari and setting the case for oral argument. [7d. at 956.]

In Sarnoff v. Shultz, 409 U.S. 929 (1972), a taxpayer sought to
enjoin disbursements to Viet Nam under certain sections of the
Foreign Assistance Act of 1961, thereby raising the issue of the con-
stitutionality of the use of funds to pursue a Presidential war. The
court below held that the complaint tendered a ‘“political question”
beyond judicial competence. Justice Douglas wrote an opinion, joined
by Justice Brennan, dissenting from the denial of certiorari:

Whether after full argument and deliberation we would hold that
this case falls in the category of Flast v. Cohen is unknown. But
certainly the issue is important and substantial. The provisions
in Article I, § 8, cl. 11, which give Congress, not the President,
the power to ‘“‘declare War” is a specific grant of power that
impliedly bars its exercise by the Executive Branch. And the
power is so pervasive in its reach that it may affect the lives,
the property, and the well-being of the entire Nation. Arguably
the principles in Flast v. Cohen control this case. [Id. at 931-32.]
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planning practice to advise clients of the difference of approach and
varying conclusions among the courts of appeals.” Other attorneys
were less equivocal in their descriptions of the planning problems
created by the lack of nationally binding precedents:

I believe that the lack of a national precedent is probably most
serious in the planning area. It is not uncommon for me to dis-
regard a potential tax plan notwithstanding that it has been
accepted or approved in one or more circuits because of the govern-
ment’s continued resistance to the results in the appellate decisions
and the knowledge that they will liticate again in my ecircuit.
[a Miami, Fla. practitioner]

* * *

Conflicts in the Circuits also create planning problems. We
p gp

frequently advise a client that if he proceeds in a particular man-
ner, according to the precedents in one circuit he will get a par-
ticular result. We then are obligated to point out that, on the
other hand, in another circuit a different result might obtain.
Finally, in our circuit there may be no authority. [a New York
practitioner]

* * *

My feeling is that circuit-Tax Court conflicts interject at least
as much confusion into the tax law as circuit conflicts, and hence
the delay and uncertainty in the resolution of circuit-Tax Court
conflicts is unacceptable.

A contemporary example of the kind of uncertainty this problem
creates is provided by the recent spate of litigation involving the

incorporation of cash method proprietorships. In many situations -
the liabilities assumed by the new corporation (primarily ac-

counts payable) exceed the basis of the assets transferred to the
corporation when such assets include zero-basis accounts re-
ceivable. The Second Circuit has spared taxpayers the rigors of
Section 357(c¢c) in this situation, Bongiovanni v. Commissioner,

470 F. 2d 921 (2nd Cir. 1972), but both the Tax Court and the

Service seem determined to apply this Section literally.

Most tax lawyers would probably agree that Bongiovanni is a

questionable interpretation of the statute. As such, it is hazard-
ous to rely on it. However, even if the decision seemed to repre-

sent the better view, I submit that few competent tax practi-
tioners would advise their clients to rely on it, primarily because

of the contrary position taken by both the Tax Court and the
Service. The result is that a routine, garden-variety business
transaction, the incorporation of a cash basis business, is plagued
by significant tax uncertainties. [a Lios Angeles practitioner]

The lack of an adequate volume of nationally binding precedents

may be seen even in situations where there is neither conflict among
circuits nor uncertainty about the governing rule. The reason is that a_

paucity of national decisions applying a rule in a wide variety of
factual situations make its more difficult to achieve predictability
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and consistency in the application of the rule to still other factual
settings. The problem was described by a Florida practitioner: “

We feel that the Internal Revenue Service takes shameless
advantage of the lack of “national law” precedent to support de-
ficiencies in questionable areas. There are so many variations of
factual patterns involving the same principles of law that none of
us can feel certain that even a Supreme Court decision will be
followed. For example, the Clay Brown case. We recently litigated
a Clay Brown factual pattern before the Tax Court. It was a much
stronger case on the facts than the Clay Brown case; however
the government insisted on litigating it. ;

A number of the respondents expressed the view that the absence of
nationally binding precedents under the existing system results in
elements of unfairness. Professor Goldstein writes:

One element of unfairness lies in the fact that most taxpayers
are confined to one court of appeals for resolution of all their tax
issues. Since the Supreme Court infrequently grants certiorari in
tax cases without clear conflicts in the circuits, the decision of the
court, of appeals is final.

Specific examples were cited by practitioners, one of whom emphasized
the unfairness to “the small taxpayer who cannot afford legal counsel” :

~ So long as the Internal Revenue Service does not feel bound
In my circuit with the results of cases in one or more other cir-
cuits, a small taxpayer in an office audit or pursuant to the
Unallowable Deductions Program will be told by the Internal
Revenue Service that he owed X dollars for some particular
deduction or some particular item of income. Those dollars of
course are very small and not significant enough to be contested.
This taxpayer normally pays the tax although the government
full well knows that it has lost the case in another circuit and in
all probability may lose it in every circuit in which it is tried. I
specifically have in mind a situation where the parent of a de-
pendent child who accompanied the child to a foreign state for
purposes of having a medical operation and who lived at a hotel
near the hospital during the period of the operation and postopera-
tive period, was not permitted to deduct the expenses incurred as
medical expenses in spite of a decision to the contrary in a circuit
other than the Fifth Circuit. I feel constrained to say that it is my
view that in these situations the Internal Revenue Service specifi-
cally drags out the period of time before the issue is finally resolved
in order to collect the maximum amount of taxes. [a Miami, Fla.
respondent]

* * *

It is certainly, it seems to me, self-evident that the lack of
national law in tax creates a great deal of unfairness among
taxpayers. Thus, for example, in the 5th Circuit, we have the
Rushing case which we can use to a clear advantage but it is
not available in other Circuits. We also have cases more helpful
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to us in the field of debt-equity. On the other hand, there are
various decisions in the 5th Circuit which are more negative than
those of other Circuits and thus our activities are restricted, in
comparison with other taxpayers. The actual fact of practice is
we regard the 5th Circuit as the ultimate court for most problems
which I think is unrealistic from a national law standpoint.
[an Orlando, Fla. practitioner]

What Professor Goldstein describes as ‘“‘a glaring example of un-
fairness” is the treatment of shareholders in a single corporation who
file their tax returns in different circuits. “A corporate transaction
should be treated similarly for all taxpayers,” Professor Goldstein
writes but in reality, the tax consequences of corporate distributions
may ‘“face conflicting and inconsistent results, without any factual
distinctions whatsoever.”” One respondent noted:

[A]lt one time the Revenue Service was litigating the issue of

whether a corporate spin-off of one business, followed by an
amalgamation of the remaining business with another corpora-

tion, could constitute a tax-free reorganization. The Circuits

were split and we had the issue raised by a corporation located
in South Carolina. The IRS obviously would not issue a favorable
advance ruling on the proposed transaction; and the clients asked
whether we would be prepared to give a legal opinion on the
tax-free nature of the transaction. With favorable opinions in
the Fourth Circuit, we had no difficulty in opining that the
transaction would be held in favor of the taxpayer in that Cir-
cuit. Neither the acquired corporation would be subject to tax
nor would its shareholders. However, if any of its shareholders
resided outside of the jurisdiction of the Fourth Circuit, the IRS
could seek to get a contrary ruling from the controlling Circuit and
subject him to liability.

“A related problem,” Professor Goldstein writes, ‘‘arises when
competing firms in a single industry receive different tax treatment
because they are situated in different circuits. A Washington, D.C.
attorney found this to be unfair’’:

Because our practice involves representation of a number of
clients in the same industry, we frequently feel it is unfair where
similarly situated clients receive different treatment because the
court of appeals in their Circuit is not inclined to follow the
decision or line of reasoning of another Circuit. This is particu-
larly bothersome on “‘industry” types of issues because the same
set, of facts and circumstances generally surround the legal issue
when it applies to a whole industry resulting in unfairness, un-
necessary and costly litigation, and a certain amount of disrespect
of the courts.

Professor Goldstein suggested one consideration which may illumi-
nate the responses to the survey. “[Sleveral of the practitioners,” he
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notes, “‘emphasized that the lack of a national tax law creates valuable
opportunities in both planning and litigation.” One stated:

Tax planning is still possible and may even be enhanced (even
if made more challenging) by the ability to choose among Cir-
cuits. Thus, problems and difficulties are created by the present
system, but these problems are not overly burdensome. [a Wash-
ington, D.C. practitioner]

Another commented :

I suppose most tax practitioners view the lack of a national
tax law as somewhat of an opportunity. Certainly, we engage in
forum shopping. [a Portland, Ore. lawyer]

A third said:

Despite the above, I am not inclined to consider the lack of
“national law” as a major problem in my practice. A conflict
sometimes even presents opportunities, e.g., easier stipulation of
facts, choosing the more favorable line of authority for planning
purposes where the risks are acceptable, etc. [a Seattle, Washing-
ton practitioner]

Another practitioner elaborated upon this point:

Although I can recall no tax case which I have handled in the
Court of Appeals, in which there was a conflict with a decision
involving the same issue in another circuit, I have, nevertheless,
had a number of tax proceedings before the IRS, both at the
Appellate Division level and in dealings with the National Office,
in which I was dealing with conflicting decisions among the
circuits. Naturally, as counsel for the taxpayer, I sought to take
full advantage of the decisions favorable to my client. [a New
York practitioner]

Yet another attorney found another benefit in the absence of authorita-
tive decisions:

Very frankly, it is precisely that lack of an answer to so many

questions that makes the practice of tax law exciting. Those

relatively rarer instances in which there is a diversity of answers
is a part of that excitment. [a Cleveland, Ohio practitioner]

Patent Law

The Commission’s patent law consultants, Professor James B.
Gambrell of New York University Law School and Donald R. Dunner,
Esq., of Washington, D.C., circulated a questionnaire to approxi-
mately 1,400 attorneys who had participated in patent cases. About
240 usable responses were received. Analysis of the responses showed
that “by far the major problem is the circuit conflicts due to differences
in the application of the law.” Some 48 percent of the respondents
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indicated ‘‘that this was a cause of considerable impact on disputes

involving patent-ralated issues.” Differences in interpretation of law
were identified as a problem by 28 percent. Analysis of the data sug-
gested that ‘“most of the problem lies in the intra- and inter-circuit
conflicts which arise by virtue of the differences in applying the law
to the facts in particular cases before the court.” Moreover, “directly
attributable’” to differences in the interpretation and application of

the law are ‘“forum disputes and the extensive forum shopping that

goes on.” Summarizing some of the particulars of the survey, Pro-
fessor Gambrell and Mr. Dunner found it ‘“‘reasonably clear’” that

the individual lawyers responding to the questionnaire were
quite concerned about the circuit conflicts due to differences in
the application of law to facts in patent-related proceedings and
the consequences that this and other problems generated in the
area of forum disputes, expense and, to a sligchtly lesser degree,

their ability to advise clients, delays in adjudication and quality

of adjudication. It is also clear that this concern is fairly uniform
as between corporate and privately employed lawyers, although
the concerns were not uniformly held by respondents in all

circuits.

In a letter to the Commission, Professor Gambrell and Mr. Dunner,

drawing upon their own experience as well as the responses to the

survey, elaborated on the seriousness of the problems and the urgency -

of the need for change.

Our collective experience over the 20 years or so each of us
has been active in the field led us to believe that the lack of

uniformity in decisions on patent-related issues has been a
widespread and continuing fact of life. This study merely con-
firms our judgment that it has been and continues to be a problem.
The inevitable consequence of this fact is that patent owners

and alleged infringers spend inordinate amounts of time, effort
and money jockeying for a post position in the right court for
the right 1ssues. Nowhere is the quest more vigorously pursued
than for the right forum to rule on validity. Patentees now scram-
ble to get into the 5th, 6th and 7th circuits since the courts
there are not inhospitable to patents whereas infringers scramble
to get anywhere but in these circuits. Such forum shopping not |

only increases litigation costs inordinately and decreases one’s
ability to advise clients, it demeans the entire judicial process
and the patent system as well.

* ¥ *

It is our view that the principal cause of circuit-to-circuit

deviations in the patent field stems from a lack of guidance and
monitoring by a single court whose judgments are nationally

binding. True, the Supreme Court technically fills this role but

in practice it has not and, indeed, it cannot. The few decisions it -
renders in critical patent law areas, e.g., obviousness, have done -
little to provide the ecircuit courts with meaningful guidance.
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The Supreme Court is just too busy to perform a i
resembling a monitoring function 01}; patIe)nt-relate&1 31’:;11125 o
Since it is clear that the Supreme Court will not be able to
fill this void, we believe the next best solution resides in the
creation of a national court such as recently has been suggested
by former Solicitor General Erwin Griswold. If such a court were
to be given statutory authority to review a meaningful number
of patent cases each year, it could not only deal with the actual
conflicts which develop between circuits and within circuits
but more importantly it could provide a monitoring function
to eliminate or at least minimize the attitudinal aberrations
with which we are too often now confronted.
Prof_essor Gambrell and Mr. Dunner emphasized that if the new
f;‘ourt 18 to perform the monitoring function adequately, the court
must be preps%red to handle a significant number of patent-related
1c‘ala(ses mn the various areas of uncertainty, such as obviousness and the
ike.”

Antitrust Law

The survey of antitrust practioners conducted by Professor Louis
B. Schwar.tz of the University of Pennsylvania Law School “focused
on tl}e existence and extent of a substantial problem of legal un-
certainty or inter-circuit conflict in the antitrust field, rather than
on the merits of a particular solution to such problems where they
'ex1st.”. Pr(?fessor Schwartz found a “consensus that uncertainty anglr
u}te'r-mr.cult conflict do not significantly affect antitrust cases as
distinguished from other categories of legal controversies.” Never-
theless, “t_he responses catalogued a wide range of issues on which
there was inter-circuit conflict and uncertainty.” Among them were:

the line of demarcation between interstate and local commerce;
necessity of proving a relevant market in cases of attempt to
g}ongpqhze; measure of damages in Robinson-Patman price
Iscrimination cases; availability in a price discrimination case
of the defense of “meeting” competition, where defendant dis-
criminated “aggressively,” i.e. to take a customer away from a
competitor rather than to hold an existing customer; the handling
of class actions; “standing” to bring treble damagé actions; and
criteria for measuring the award of attorneys’ fees. :
Professor Schwartz found that, given these uncertainties, “[iJt was
the more remarkable” that the practitioners as a group revealed
themselves unreceptive to “proposals for a new court.” He also
reported, .however, that the “[o]pposition to restructuring the appellate
system did not stem from any belief that the antitrust law is not
_characterized by uncertainties and conflicts among the circuits.” And
1t was clear that the contemplated restructuring which was opposed
was not necessarily the same as that proposed by the Commission.
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Labor Law

The survey of labor law practitioners was conducted by Professor

Clyde W. Summers of Yale Law School. He reports:

Tae ProBLEM OF UNCERTAINTY

The labor lawyers who responded to the inquiries, and who
were interviewed, both union and management, with few ex-
ceptions considered the uncertainty caused by the multi-court
appellate system to be no serious practical problem. Many
expressed the view that concern with conflicts between the
circuits was misplaced because conflicts were infrequent and
were usually quickly resolved. All recognized that the appellate
system created uncertainties, but most also declared that the
problems were infrequent. Some lawyers stated that clients

were at times disturbed by the lack of answers, afraid of the

risks, angered by unexpected outcomes, and bothered by the costs
of appeal. The majority, however, indicated that the clients
were not particularly bothered by uncertainty, because they
had come to accept it as inevitable in labor law.

. . . [The dominant and recurrent theme was that the un-
certainties in the law caused by the multi-court appellate system
were inconsequential compared with uncertainties from other
sources.

There is much greater uncertainty at the district court level,
both as to the legal rules which will be applied and the way the
facts will be evaluated. There is also great uncertainty as to how
the Board will decide a case, for its legal rules are not always
clear and are constantly changing. In addition, the Board’s
decisions may not be internally consistent. A number of lawyers
expressed the belief that the outcome of a case often depended
on which Board members sat on the panel with the application
of the law changing as the members of the panel changed.

Furthermore, there is a source of uncertainty in the Courts of
Appeal which has no relation to the multi-court character of the
system. Appellate review of both district court and Board
decisions often involves evaluation of the facts, so that even
though the legal rule is certain, the outcome is not. Here, as with
the Board, many lawyers feel that the outcome often depends on
the panel of judges drawn to hear the case.

TuE ProBLEM oF LAck oF UNIFORMITY
* * *

National unions and employers doing business in more than one
circuit are, of course, confronted from time to time with con-
flicting decisions in the Courts of Appeal. But they apparently
have relatively little difficulty in adjusting their affairs to ac-
commodate the legal rule applicable to the particular location. . . .
The one potential danger, and labor lawyers seem to count 1t

inconsequential in practical terms, is that because of appellate

forum shopping, the Board’s decision will be reviewed in another
circuit which has a different rule.
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The lawyers’ responses make clear that from their vi i
conflicts between the circuits are infrequent a,ng :;11;3 v;i(v;vg)lgg:
are insubstantial and transitory. In the lawyers’ view, when con-
@1cts do arise they are resolved with reasonable prompéness by the
Supreme Court, and labor lawyers experienced in Supreme Court
litigation confirm the view that if a conflict exists, the Court will
generally grant certiorari. Only a small minor,ity of lawyers
responding to the inquiries and interviews considered the problem
of lack of uniformity because of conflicts in the circuits substantial

Even though there is no conflict between the circuits as to the
legal rule to be applied, there may be lack of uniformity because
of different attitudes or predispositions of various circuits toward
labor law cases. Some circuits acquire from time to time the repu-
tation of favoring unions, of being skeptical of the Board’s
expertise, or of upholding findings and remedies of racial diserimi-

nation. . . . Lack of uniformity from this source create

. s S more
prevalent and serious problems than conflicting decisions as to
legal rules. . . . [I]t cannot be corrected by Supreme Court

review. Labor lawyers are in disagreement as to how much dif-
ference there is between the circuits in this regard, though there
seems to be a consensus that the differences are not as great as
ten or twenty years ago. This is believed to be due, at least in
part, to the increase in the number of judges and the appointment,
of new judges.

Even though lack of uniformity causes fewer practical prob-
lems than lack of certainty, it generates much sharper criticism
of the legal process. Lawyers and clients alike are willing to ac-
cept the fact that the law is uncertain and that outcomes cannot
be predicted because the legal rule is unsettled or the facts un-
determined. But they have difficulty accepting the fact that the
outcome depends on where the case is heard or who hears it.
They are not troubled by state law differing from state to state
but they are troubled by federal law differing from circuit to
circuit. Though the practical problems created may be the same
differences in state law are viewed as unfortunate, while differ-
ences in federal law are viewed as unseemly or unfair. The greatest
sense of unfairness arises, however, when the differences are due
to the identity of the judges deciding the case, for this is seen as
violating the Rule of Law. But it is this latter source of differ-
ences in outcome which is most common and pervasive, and it is
nottrelated to the multi-court character of the federal appellate
system.

ENCOURAGEMENT AND DISCOURAGEMENT OF APPEALS

When one Court of Appeals rules on an issue, this may provoke
appeals in other circuits for the purpose of obtaining a conflict
and review by the Supreme Court. Lawyers for national unions
and employers associations alike engage in this practice, often
keeping watch for or even searching out cases in the district courts
or in the Board which will be good vehicles for such appeals. In
some instances, several cases in different circuits will be appealed
concurrently with the expectation of creating a conflict between
the circuits and petitioning for certiorari.
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Whether this practice, which involves a very small number of
cases, actually increases the work load of the Courts of Appeal is
not at all clear. If the issue is important enough and the result is =
uncertain enough to provoke such action, then it will not be settled
without decisions by other Courts of Appeal in any event. The
number of appeals may be as great, though spread over a longer
time. Indeed, deliberate testing in different circuits may reduce =
the number of appeals because the interest group which has
lost in the first case will normally appeal in those circuits believed
most likely to rule in its favor. The conflict between the circuits
is thereby likely to appear earlier and the issue will get resolved |
more quickly.

A decision in one circuit, however, may also discourage appeals
in other circuits. . . . [M]any labor lawyers give considerable
weight to decisions in other circuits and feel an unfavorable
decision in another circuit is a serious handicap to success on
appeal.

Proliferation of appeals is a problem only to the extent that
decisions in more than one circuit are necessary to settle a legal
issue. In theory, decisions in all eleven circuits would be required,
but in labor law this is not the case. Many issues are in fact
settled by a single appellate decision, and very few require more
than three decisions. The number of additional appeals required
to settle issues in a multi-court system, as compared with a single
court system, is difficult to estimate but in labor law they probably
account for less than two percent of the labor case load of the
Courts of Appeal. .

Lawyers and law teachers responding to the inquiries empha-
sized that the value of having two or more courts consider a legal
issue was far greater than any of the costs involved. In their
view, the difficult issues which lead to multiple appeals are often
complex, their implications are often far-reaching, and they are
often permeated with difficult policy choices. Different judges
bring different backgrounds, different perspectives, and different:
value structures. Consideration of these issues by different courts
ensures that a wide range of ideas and policies are fully forwarded,

analyzed and evaluated before they are finally accepted or
discarded. . . .

In summary, both the lawyers and the academics viewed the
ability to appeal the same legal issue to different Courts of Appeal
as a strength of the federal appellate system, not a weakness.
The burden of multiple consideration was far outweighed by the:
benefit of complete consideration. '

The one area of labor law where lawyers believe there are
identifiable differences between the circuits is in the interpreta-
tion and application of Title VII of the Civil Rights Act. Lawyers.
for plaintiffs and employers share the belief that the Fifth Circuit
is more willing to find discrimination and provide more substantial
remedies than most other circuits. The Second Circuit, it is said,
is a favorable forum for racial minorities but not for women. The
attitudes of the court of appeals is generally reflected at the
district court level, at least in part, but the choice of the trial
judge still is of major importance.

The ability to choose a forum, particularly an appellate forum,
is limited in the Title VII cases. The venue provisions permit suit

to be brought where the plaintiff was employed, where the dis-
crimination took place, or at the employer’s principal place of
business. In cases mnvolving single employees or small employers
there may be no choice of forum. Only in class actions againsé
multi-plant employers for general discriminatory practices is
there ability to choose the circuit in which to bring the action
The advice may then be influenced as much by circuits’ Wi]]ingnesé
to entertain class actions as by its handling of Title VII cases.

The Administrative Agencies

Working under the aegis of the Administrative Conference of the
Un}ted States, our consultants, Professor David P. Currie of the
University of Chicago Law School and Professor Frank I. Goodman
of th(_a University of Pennsylvania Law School, sought to learn the
experiences both of the independent regulatory agencies and of
departments within the Executive Branch. The general counsels
gf these agencies were asked to respond to a questionnaire which
m‘cluded, among others, inquiries about the agencies’ experiences
with inter-circuit conflicts and forum shopping.

We turn first to inter-circuit conflicts. The question was put as
follows: '

4. In the last, five years, have there been conflicts of decision
among the circuits in litigation to which your agency was a party?
Can you estimate the number of cases or the number of principles
of law involved? Where inter-circuit conflict arose, how frequently
and how promptly were they resolved by the U.S. Supreme
Court? Does your agency have a policy of acquiescence in the
event of one or more adverse court of appeals decisions? Please
describe that policy. In what ways has the existence or potentiality
of inter-circuit conflict affected, for better or worse, the quality
or efficiency of the agency’s operation?

The responses to this question were varied. Seven agencies reported
that there had been no instances of inter-circuit conflict in the past
five years. One of these was the Interstate Commerce (Commission,
which noted that it has only a small amount of litigation in the
courts of appeals, since most of its litigation was in the district courts
with direct appeal to the United States Supreme Court. (The direct-
appeal provision has now been eliminated by Congress.) The other six
agencies were the Atomic Energy Commission, the Consumer Product
Safety Commission, the Department of the Treasury, the Defense
Supply Agency, the Federal Railroad Administration, and the
Federal Home Loan Bank Board. The Home Loan Bank Board pointed
out that it has uniformly prevailed in litigation. The General Counsel
of the Atomic Energy Commission commented that “the Commission
has been a party to only one significant regulatory review case with an
adverse court of appeals decision in recent years,” and added, “[t]hus
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far, at least, the ‘potentiality of inter-circuit conflict’ has not had any
effect on ‘the quality or efficiency of the agency’s operation.’ ”’
Three agencies each reported one conflict. The Acting Chief Counsel
of the National Highway Traffic Safety Administration wrote:
(Cases challenging the promulgation of Federal motor vehicle
safety standards have been decided in the 6th, 7th and District of

Columbia Circuits. The 7th Circuit and the D.C. Circuit have
held that the correct test for judicial review is the arbitrary and

capricious test. The 6th Circuit, however, has held that the sub- '

stantial evidence test is the correct standard of review. The issue
is now before the 9th Circuit. NHTSA feels the 6th Circuit is
incorrect but has not sought certiorari in the Supreme Court,
because the decision was favorable to NHTSA’s substantive
mission. The Supreme Court has not addressed the issue.

The following report came from the Veterans Administration:

In the last five years, the only conflict, at the courts of appeals
level, in which this agency was involved, concerned the interpreta-
tion of 38 U.S.C.211(a). . . . The District of Columbia Circuit,
as opposed to all others, held that a “termination” of a benefit
or award was not a “claim” within the meaning of that word,

which was the word used in the statute at that time. It was held, -

therefore, that a termination action was subject to judicial review.

The conflict was resolved however, by the Congress, not the
.. Based upon the one intercircuit conflict -

Supreme Court. .
. it is our judgment that the efficiency of the agency’s opera-

tion was adversely affected. Congress agreed and amended the

law to resolve the matter.

A third agency, the United States Customs Service, noted that the |

one conflict “was promptly settled by the Supreme Court.”

Five agencies indicated that a few conflicts had arisen, but added
that these had had little or no effect on the quality or efficiency of the
agency’s operations. Responses of that tenor came from the National |
Labor Relations Board, the Federal Aviation Administration, the

Department of the Army, the General Services Administration, and
the Securities and Exchange Commission. The NLRB reported:

Since July 1, 1972, there have been about 9 cases involving the

National Labor Relations Board which presented a conflict

of decisions among the circuits. In 6 cases petitions for certiorari

were filed (5 by the Board and 1 by the intervenor), and the ‘

Supreme Court granted 5 of the petitions and denied 1 (a Board
petition). In the remaining 3 cases, the Board decided not to seek
certiorari, but rather to await better vehicles for presenting the
issue involved to the Supreme Court.

* 3k Xk

The existence of intercircuit conflicts has not adversely affected

the quality or sufficiency of the Board’s operations. Whenever
such conflicts have existed, the Board has generally promptly

petitioned for, and obtained, Supreme Court resolution of the

conflict.
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The Federal Aviation Administration did not specify the number of
conﬁl.cts, but noted that they had arisen in tort decisions involving the
question of Air Traffic Control responsibility. None went to the
Suprer.ne Court for resolution. The Department of the Army, though
reportmg .that “[t]he effect of the potential for circuit conflicts has
beep minimal on the efficiency of”’ the agency’s operations, also
indicated that some of the conflicts may have had a significant il’npact
on its adversaries and on the courts:

Conflicts of circuits on approximately nine points of
developed in the last five years. Fouryhave geen reso{?rjavdhgl‘:g
five are still open questions. Several have involved potential for
gfeat numbers of cases and substantial monetary amounts. See
Cass v. United States, U.S., 42 U.S.L.W. 4799. Approximately
25-30 Lcases were involved in these eight conflicts. The conflicts
were ‘“‘important” in terms of determining entitlement to a
cause of action or right to relief, have been promptly resolved
Where the conflict is “unimportant”, i.e., whether a particulaf
Act is jurisdictional, when other bases for jurisdiction can be
found to exist, the resolution is not so swift.

The Securiti.es and Exchange Commission also pointed to possible
effects not directly involving the agency’s own litigation:

During the last five years there have been relatively few
conflicts among the circuits in litigation in which the Commis-
sion was a party or in which it participated, amicus curiae. We
are now urging the Solicitor General to file a brief, amicus curiae
in support of a petition for a writ of certiorari in one of our en-
forcement cases where there is a conflict among the circuits.
Also in two cases instituted by private litigants, where there are
conflicts among the circuits, we are proposing to support petitions
for writs of certiorari.

* k %

Genemlly, the conflicts between the circuits have not affected
the quality of the Commission’s operations. In those circuits,
however, which impose a higher standard for proof of fraud than
others (le., a reckless disregard for the truth, as opposed to
negligence), there may be a lesser degree of investor protection
than in other circuits.

Two other agencies indicated that as many as ten conflicts had
developed during the preceding five years, put the responses did not
mdlcat.e whether these conflicts had had any appreciable effect on the
oper.atlons of the agency. These were the Federal Highway Adminis-
tl‘&f.JIOIl, which reported approximately ten conflict cases during the
period in question, and the Civil Aeronautics Board. The CAB
response is of particular interest:

In the past five years, four courts of appeals have split on
essentially the same legal issues, two of the courts agreeing with
the Board’s theory, and two rejecting it. Contrast Ozark Air
Lines v. C.A.B., 441 F. 2d 893 (C.A. 8, 1971), and Tezas Inter-
national Airlines v. C.A.B., 458 F. 2d 782 (C.A.D.C., 1971), with
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Allegheny Airlines v. C.A.B.; 465 F. 2d 778 (C.A. 4, 1972), and
Hughes Air Corp. v. C.A.B., 482 F. 2d 143 (C.A. 9, 1973). While
the Board requested the Solicitor General to seek certiorari in
the latter two cases, he decided against doing so. His decision
rested on the view that the $8 million cost to the government
resulting from the two adverse decisions did not warrant Supreme
Court consideration and that the inter-circuit conflict would be
unlikely to create future difficulties because the cases were more
or less sui generis. The most notable instance of conflict came
more than five years ago in American Airlines v. C.A.B., 365
F. 2d 939 (C.A.D.C., 1966) and Pan American World Airways v.
O.A.B., 380 F. 2d 770 (C.A. 2, 1967). The issue in both cases was
identical and of fundamental importance. When the Second
Circuit’s decision in the second case went against the Board,
certiorari was sought and granted. The Supreme Court split
evenly, however, and the conflict thus remained unresolved (391
U.S. 461 (1969)). It was then quickly resolved by Congress
which amended the statute so as, in effect, to overrule the
Second Circuit.

A larger number of conflicts was reported by three agencies. The
Small Business Administration estimated that approximately 25 cases
over the five-year period involved conflicts of decision among the
circuits. The agency added: “The Supreme Court has resolved such
instances of conflict, although resolution has been slow.” The Federal
Power Commission reported that during the preceding five years “we
have been involved in ten to fifteen situations in which we believed
that an adverse Court of Appeals decision conflicted with the holdings
of other circuits or the Supreme Court in prior cases. In a majority of
these cases, the conflict was resolved by the Supreme Court.” Neither
the SBA nor the FPC adverted to possible adverse effects of these
conflicts. The Comptroller of the Currency, noting that inter-circuit
conflicts “are not typical of litigation in which our agency is involved,”
estimated that the number of such cases during the past five years is
“probably no greater than 15.”” The existence or potentiality of con-
flict was found to have no effect on the quality or efficiency of the
agency’s operation.

Four agencies expressed varying degrees of concern about the effect
of inter-circuit conflicts. These were the Department of the Air Force,
the Department of the Navy, the Environmental Protection Agency,
and the Bureau of Alcohol, Tobacco and Firearms. Although the Air
Force did not specify the number of conflicts, the department referred
to “the present conflict of decisions involving the applicability of the
0’ Callahan issue to off-base drug-related offenses”’; and to a conflict,
recently resolved by the United States Supreme Court, involving
Articles 133 and 134 of the Uniform Code of Military Justice. The
Judge Advocate General then added:

Insofar as the effect of inter-circuit conflict on the effiiciency

of the agency, it can be stated that a significant adverse impact
on the administration of military justice is evident in those
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circuits in which pre-court-martial intervention by a Federal
Court is permitted. We have also encountered difficulties in the
administration of the conscientious objector program as a result
of inter-circuit conflict. In other areas of military administration
inter-circuit conflict has little, if any, impact. ’

For the Navy, the Judge Advocate General reported :

In the past 5 years, there have been no conflicts by the courts
of appeal where the Department of the Navy was a party in
contract litigation. However, in all other areas of lhtigation
many (involving approximately 10-15 issues annually) have
occurred. Of these, only one or two a year are resolved by the
Supreme Court. * * * The existence of inter-circuit conflict
has affected the Department of the Navy’s operation, e.g., in
certain circuits it has been decreed that Reserves have a right to
wear wigs during active-duty training, whereas other circuits
have said they have no such right; also, the right to military
lawyer counsel at a summary court-martial has been at variance
within the several circuits. These conflicting holdings have
caused variances in Navy operations from circuit to ecircuit.

The Bureau of Alcohol, Tobacco and Firearms emphasized that
“[a] conflict among the circuits prevents the uniform and consistent
administration of the laws which the Bureau is charged with enforc-
ing.”” The Bureau reported:

We have had approximately 5 principles of law in conflict
among the circuits which were ultimately resolved by the Supreme
Court within the last five years. These were Colonnade Catering
Corp. v. United States, 397 U.S. 72 (1970); United States v. U.S.
Coin and Currency, 401 U.S. 715 (1971); Bass v. United States,
404 U.S. 336 (1971) ; Unated States v. Biswell, 406 U.S. 311 (1972);
and Huddleston v. United States,—U.S.—,decided March 26, 1974.
Although all of these cases arose in a criminal or forfeiture context
they also relate to administrative action which can be taken
against a licensee or permittee. These conflicts took between
two to four years to be resolved.

A conflict in the circuits prevents the uniform and consistent
administration of the laws which the Bureau is charged with
enforcing. For example, the Ninth Circuit in United States v.
Hoctor, 487 F. 2d 270 (9th Cir. 1973), held that a defendant who
had pleaded guilty to a felony and subsequently had his con-
viction expunged pursuant to Washington law was not a person
under_disabilities under 18 U.S.C. § 842(i) (transporting or
receiving explosives in interstate or foreign commerce, after
having been convicted of a felony). It is the Bureau’s position
that the Federal statutes in their relief and pardon provisions
contain the exclusive method by which Congress intended Federal
firearms and explosives disabilities to be removed. Thus, we do
not issue licenses or permits to persons who have been convicted
of felonies under the firearms and explosives statutes (such persons
not entitled to licenses or permits under these laws) who have
had their convictions expunged. The issue is in litigation in
District Courts of two other circuits and we hope to have the
issue ultimately decided by the Supreme Court.
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Finally, attorneys for the Environmental Protection Agency, inter-
viewed by Professors Currie and Goodman, expressed concern about
the uncertainty engendered by conflicting court of appeals decisions
on the basic procedures the agency must follow in passing upon state
implementation plans.

We turn next to forum shopping and the responses to the following -

question:

5. To what extent, if any, has forum shopping been practiced,
either by the agency or by adverse parties, 1n litigation involving
the agency? Can you indicate in general the reasons for this
practice—e.g., the existence of actual inter-circuit conflicts, the
desire to create a conflict in order to obtain ultimate Supreme

Court resolution, the belief that judges in one circuit are generally

more sympathetic (or unsympathetic) to the agency than the
judges in other circuits, etc.? Please describe the impact, if any,
of forum shopping upon the quality or efficiency of the agency’s
operation.

Again, the agencies’ responses were varied. Seven of the agencies

stated that there was no forum shopping of which they were aware.

These agencies were the Coast Guard, the Consumer Product Safety

Commission, the Customs Service, the Federal Highway Administra-
tion, the Federal Railroad Administration, the Department of the
Treasury, and the Veterans Administration. Two of the respondents
within this category attempted to explain the absence of forum
shopping. The Chief Counsel of the Federal Railroad Administration

stated:

All but one of the statutes which this office is normally charged |

with enforcing limit jurisdiction to the court in the locality where

the violations shall have been committed. That one exception is

the Accident Reports Act, 45 U.S.C. 38-43, as amended. The
sole court with jurisdiction is the District Court of the District

of Columbia. (45 U.S.C. 38 and 39). Thus, forum shopping is all’

but impossible.
Similarly, the Assistant General Council of the Customs Office com-
mented:

To our knowledge, no forum-shopping has ever been practiced
by the Customs Service or by adverse parties in litigation involv-

ing Customs. This is due to the fact that Customs cases must be’

brought in the district where they arise.

Several of the agencies noted that their adversaries tended to file
appeals in the Court of Appeals for the District of Columbia Circuit.

However, there was a difference of opinion among the respondents as
to whether this fact indicated that the appellants were engaging in.
forum shopping. The Atomic Energy Commission merely reported

data about where appeals from its decisions had been filed in recent
years:
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There is a limited body of experience upon which to base a
response to the question about forum shopping. Venue in direct
review cases 1s in either the petitioner’s circuit or the D.C. Cir-
cuit, at the petitioner’s option. 28 U.S.C. § 2343. During the last
three fiscal years, nineteen direct review cases involving the AEC
were filed in the District of Columbia Circuit, compared to a
total of eight in all the other circuits.

2 s
The Federal Power Commission expressed an unwillingness to com-
ment on the meaning of a similar phenomenon :

[TThe overwhelming majority of our appeals are filed in the
U.S. Court of Appeals for the District of Columbia Circuit. It
would be presumptuous of me, however, to conclude that this is a
manifestation of “forum shopping.”

The Office .of the Comptroller of the Currency felt that the incidence
of appeals in the D.C. Circuit did indicate forum shopping:

It is our opinion that forum-shopping, when practiced, results
from either the desire of the parties to employ a ‘“name” law firm
located in Washington, D.C., or the belief that the judges in the
United States District Court for the District of Columbia, and
the United States Court of Appeals for this circuit, are tougher on

federal agencies than are the courts in the other districts and
circuits.

The‘Civil Aeronautics Board, after explaining that the “Board does
not initiate proceedings in the courts of appeals and thus there would
bfz no opportunity for forum shopping by the Board even if it were
disposed to engage in the practice,” continued by noting that ‘“forum
shopping by those challenging Board action has been minimal, a con-
clusion demonstrated by the fact that the majority of such cases have
been in the D.C. Circuit.” However, the General Counsel described
“a number of cases which involved forum shopping”’:

In Eastern Air Lines, et al. v. C.A.B., 354 F. 2d 507 (C.AD@Y
1965), _thel.‘e was an attack in the D.C. Circuit on a Board
determination as to the course it would follow in carrying out a
remand by the First Circuit. While the course of action selected
by the Board went further than the First Circuit required, it
was plain that that court would have viewed it as permissible
had a direct attack on it been made there. Northeast Airlines v.
C.A.B., 345 F. 2d 488, 490 (C.A. 1, 1965). It was thus that the
petition for review was filed in the D.C. Circuit. The Board moved
in the latter court to dismiss or tranfer the case to the First
Circuit. The court ordered transfer, noting that this “would
be consonant with the general Congressional purpose [in 28 U.S.C.
2112] of avoiding forum conflicts and forum shopping” (354 F.
2d at 511).

Another case of forum shopping will be found in Trailways
of New England v. C.A.B., 412 F. 2d 926 (C.A. 1, 1969), The peti-
tioner had not been a party to the Board proceeding, though its
parent, Transcontinental Bus System, had been a party. The
subsidiary filed first in the First Circuit while the parent filed
later in the Fifth Circuit (where it had met with only partial
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success in an earlier case involving similar issues). The First
Circuit was obviously the preferred one and the Fifth Circuit
filing by the parent was just as obviously protective. The parent’s
petition was later transferred to the Kirst Circuit where it was
consolidated with the subsidiary’s. In its decision on the merits,
the First Circuit noted, ‘“for compilers of statistics, [that] this is
a clear case of forum shopping * % %7 gdding that this
“fact * * * we note with no pleasure bt

A third case of forum shopping which comes readily to mind
involved quite literally a race to different courthouse doors.
The winners were parties who filed petitions for review after public
notice of the Board’s decision but prior to release of the text
of the decision itself. Saturn Airways v. C.A.B., 476 F. 2d 907

(C.A.D.C., 1973).

Most of the respondents, however, did recognize that their adver-
saries, if not they themselves, engaged in forum shopping. Neverthe-
less, the perceptions of the agencies varied with respect to the effect
of the forum shopping on their operations. Five agencies felt that
although their adversaries engaged in forum shopping, this practice
had little or no effect on the quality and efficiency of the agency’s
operations. These agencies were the Department of the Army, the
Defense Supply Agency, the Federal Home Loan Bank Board, and
the Small Business Administration. Of these five, only the SBA failed
to give some explanation for the existence of the forum shopping
phenomenon. The response of the Department of the Army stated:

The Department of the Army, nearly always the defendant,
has very little opportunity to forum shop. Adverse parties do so
to some extent. It is difficult to ascertain the extent of the shop-
ping or the reasons therefor, but all of the reasons expressed 1n
the question seem relevant. Another common type of forum
shopping comes from litigants who file in the Court of Claims
instead of the district court. This occurs because the Court of
Claims is notably more liberal in granting claims for back compen-
sation. Again, while forum shopping presents another matter of
concern for attorneys handling Department of the Army liti-
gation, the operation of the agency is basically unaffected.

The Federal Home Loan Bank Board thought that their adversaries’
choice of forum depended on the sympathies of the courts as per-
ceived by the parties:

This agency has not engaged in forum-shopping. However,
since the Board and the FSLIC are generally suable either in

the District of Columbia or in the judicial district where the

principal office of the suing party is located (see, e.g. 12 US.C.
1464(d) (3) (B); 12 U.S.C. 1730(g) (5)), there have been numerous
instances, we believe in which the choice of the above forums has
been determined by adverse parties on the basis of which court
would appear more sympathetic to their cause. To the extent such
forum-shopping exists, it has had virtually no affect upon the
quality or efficiency of the agency’s operation.
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The sympathies of the courts wer i
e also the reason given b
Defense Supply Agency for their adversaries’ forum shof)lping: .

Only in cases seeking inj i i i
; eking injunctive relief relating to the
Eﬁleaﬁ% of information furnished this Agency by %ontractcl))rrsoggfizi
& :um S(gogsﬂltgrac’ti‘ }?omphance Program have we been aware of
rum- ; e reason appears to be that i
district court has been more s i i
(ri ympathetic to arguments of =
Eisrtét;gﬁe?af?t ﬁéisvanced :)}?r %lmnuﬂ contractorsg seekinsg Oinjclfrrlx(ls—
g e cases the Agency is basically a stak
E}?;“ﬁff% thet_contfactgrﬁ find the member of {he pubfig1 (;L%El!{rix?g
rmation furnished to the Agency by th
Thus, the forum-shopping has had little i T oo the el
s, : ittl i
efficiency of this Agency’% operations. ) e

The response of the National Labor Relations Board is distinguish-
able ‘from the responses quoted immediately above because the
Associate General Counsel noted certain effects of forum shopping b
the Board’s adversaries although he concluded that forum shopiin)é

did not have “any real im .
pact upon the quality o :
agency’s operations’: 1 y or efficiency of the

_Adverse parties sometimes bring a petitio i i
circuit apparently selected for onegof tll)xe rearslo;(s) srsgéz‘évtegl iﬁ
your question—that is, to take advantage of a favorable authorit
to create a circuit conflict in an effort to obtain Supreme Cou¥£
Eﬁzoljltlté(ér;;gog :;)1 tta(liie ac%van&zzigez.of what the party perceives to be
s udes. In addition, unions engaging i
found unlawful by the Board often seek revievg%%u;}gleull)i(s:(t)ll'ligc‘l,1 f)g
Columbia Circuit, because a favorable decision based on stat-
utory construction will, in effect, have national application
iilnce any Board decision raising that issue can be reviewed in
latdplrcult. Forum-shopping causes some delay and additional
pleading where two parties file petitions to review different por-
tions of the Board’s order in different circuits, but the impact is
ﬁOt significant, for we have found that adequate means for
andling this situation are provided by 28 U.S.C. 2112(a), which
Iflﬁqulres consolidation in the circuit where the first petiti’on was
ed, but allows discretionary transfer. In such instances we take
no position on the discretionary determination as to which cir-
cuit should hear the consolidated cases on the merits.
o (r)lﬂsll;xsl,av;vc}al z:l\?i Ill:lofl Ii‘egard1 occasional efforts at forum shopping
i ff e ope%ati g;l :aa impact upon the quality or efficiency

The Associate General Counsel also noted that “the Board’s practice
has been to seek enforcement only in the circuit in which the unfair
1%b01‘. prac.tlce occurred’” and, therefore, the Board litigates “in all the
circuits without any regard to possible advantage to be gained b
selecting a circuit even where that is possible.” %

The Gfeneral Counsel for the Interstate Commerce Commission was
less certain of the extent of forum shopping:

Forum shopping is done b inti i i
Fo 10 ¢ y plaintiffs seeking review of Com-
mission decisions, %ut its extent and impact areg(riiﬂicult to assess.
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The usual manner in which such forum shopping occurs is when
there are several potential plaintiffs, the one having its residence
or principal office in what is felt to be the most favorable jurisdic-
tion initiates the action and the others subsequently intervene.
When this is done it is usually in the belief that the judges in
the chosen district will be more sympathetic to the plaintiff’s

case.

Four agencies reponded to the questionnaire by explaining that
although they did not engage in forum shopping, their adversaries
did, with deleterious effects to the agency’s operations. Both the Gen-
eral Services Administration and the National Highway Safety
Administration stated that forum shopping presented a problem be-
cause of the limited resources of those two agencies. The Assistant

General Counsel of GSA explained:

Forum shopping has been practiced to a great extent by parties
opposing GSA. Parties may either come to the District of Colum-
bia or stay at home if they think their local district court is better
for them. Many lawyers feel that the District of Columbia District
Court and the Court of Appeals for the D.C. Clircuit are more
liberal and more anti-government. Forum shopping has hurt
agency operations by creating complex litigation which another
forum would have dismissed. As a result, a great deal of time of
operating personnel is consumed.

The Acting Chief Counsel of NHTSA noted a specific example of
forum shopping and the problems created thereby:

NHTSA usually sues in the District of Columbia because it
has no litigation staff in regional offices.

Upon occasion opponents appear to engage in forum-shopping.
General Motors filed 2 separate pre-enforcement actions, one in
Delaware and one in Detroit, apparently shopping for a sympa-
thetic forum. This type of activity produces additional burdens
on our limited resources.

Both the Department of the Navy and the Department of the Air
Force also noted that forum shopping had affected the operations of
those services. The Judge Advocate General of the Navy wrote:

Because of the restrictive venue provisions of the Public
Vessels Act, forum-shopping has not been a significant factor in
admiralty litigation. Neither has it been a factor in contract
litigation. However, in the general-litigation area, as well as tort
litigation, forum-shopping is frequently encountered. Un-
doubtedly, the reason for this is an effort by plaintiff to select the
law most favorable to his case. For the reasons noted in the last
sentence of paragraph 4, [“these conflicting holdings have caused
variances in Navy operations from circuit to circuit’’], forum-
shopping has had a significant impact on the Department of the
Navy’s operation. It is not unreasonable to surmise that the
sophisticated plaintiffs encountered today are ever mindful of the
law in the various circuits and have deliberately “picked and
chosen”” the circuits which have given rise to the conflicts hereto-

fore mentioned.
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The Judge Advocate General of the Air Force also described the effects
of forum shopping:

Some forum-shopping exists in cases brought by indivi
seeking to obtain conscientious objector stat%ls. T}}rlis gglle(l‘;,ﬁls
results from a belief that the judges in a particular circuit 031’-
district are more sympathetic to suits against the government
Forum-shopping is also prevalent in procurement cases and
because of the geographic separation of military personne’l and
documentation, defense of these cases, particularly when injunc-
tive relief is sought on short notice, is difficult. This situation
causes considerable disruption in the conduct of military pro-
curement programs and excessive expenditures of large sums of
money in the logistics of the preparation of the defense of these
cases. There is little, if any forum-shopping in cases involvin
torts or in tax, utility, or environmental law. .

Severa! agencies admitted that they, as well as their adversaries,
engaged in fomm shopping. The response of the Department of the
Treasury implied that there is some forum shopping by the agency:

[Alny comments with regard to forum shopping would b
speculation. In one instance we were orally aggisegd by the fursflt(iag:
g’e(ggzgment that an appeal in the Ninth District [sic] should be

The Chief Counsel of the Federal Aviation Administrati i
10n 1 d
that the FAA’s forum shopping is limited: e

mel:;(;r}lrrrl-shopl?ing. takes place pﬁﬁlarily by plaintiffs. Govern-

orum shopping is pretty well limited to ar,

the Multi-District Litigation Panel. .l
In Enforcement cases, adverse parties sometimes initiate pro-

ceedings in the wrong judicial forum, but such actions are gener-

:}g (tlute to 1 norancet(})lf the p(airty, or his attorney, rather than an

rt to seek sympathetic judges. Generally, this has not b
problem to FAA in enforcement cases. 4 ks

The General Counsel of the Securities and Exchange Commission
poted that his agency considered ‘‘the general attitude of the judges”
in choosing the district court in which an enforcement action will be
brought:

The persons filing petitions for review of Commission orders
often have the choice of doing so in one of several courts of appeals.
They can file the petition in the District of Columbia Circuit or
the circuit where the petitioner is a resident or has its principal
place of business. Since there are very few clear conflicts among
the circuits with respect to matters determined by the Commis-
sion in its adjudicatory proceedings, I assume that the petitions
are often filed in the circuit where previous decisions suggest that
the court might nevertheless be most favorable to the petition.
In the light of the large number of judges on most courts of
appeals, however, it is generally rather difficult to make this
judgment, and for that reason petitioner’s counsel is most likely
to file the petition in the circuit where he practices. The Commis-
sion has no choice of circuits in its appeals. Often it can bring an
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nt action in one of several district courts, however,
:r;ﬁ)rgg;nif the considerations in determimng that court;l mlglcllti
sometimes be the general attitudes of the judges to.wazhs ls'uht
proceedings. This is normally a minor consideration in de 1gill
of the fact that it cannot be known in advance what judge w

handle the case. ‘
The Chief Counsel of the Bureau of Alcohol, Tobacco, and Flreaan‘S
was most candid in his explanation of why the agency pursues liti-

gation in different circuits: i it
rt of Claims may be more sympathetic 1n SO
of’It‘:;z cCaoslés than district g)urts and there may be some f;)r;gn
shopping in the tax area. In other cases we are ufnavxlf.izr_e (:1 by t}(;
forum shopping nor is there much opportunity orh itiga e, 1o
do so. The Bureau will attempt to obtain a conflictin t ((f c1:‘1cu L
order to have an important principle of law decided adversely

to it resolved by the Supreme Court.
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Appendix C

STATISTICAL DATA

In Fiscal Year 1960, the number of cases commenced in the United
States courts of appeals was 3,899. In 1974 the filings had risen to
16,436, representing an increase of more than 321 percent.! During
this period, authorized judgeships increased by only slightly over 43
percent. This represents an increase of 112 filings per judgeship over
this timespan.

There have been suggestions that the proper statistical base to be
used in examining the workload of the courts of appeals is the number
of terminations after hearing or submission rather than the number
of filings. The preference for this statistic is based upon the notion
that many of the appeals filed “wash out” without substantial judicial
intervention and that filings therefore present a less accurate picture
of the workload actually imposed on the judges. The relevant figures
are presented in the accompanying table.

Selected data on filings and terminations in the Courts of Appeals

Fiscal year

1960 1968 1970 1971 1972 1978 1974

Judgeships o . e 68 97 97 97 97 97 97
B T s o e S HL s T 3,809 9,116 11,662 12,788 14,535 15,629 16,436
Terminations (total) ... ... _________________ 3,713 8,264 10,699 12,368 13,828 15,112 15,422
By consolidation . . ... ___.________.________ NA 892 1,077 1,871 1,378 1,652 1, 936
Without hearing or submission________________ 1,032 2,704 3,483 3,391 3,918 3,942 5,085
After hearing or submission.____________.______ 2,681 4,668 6,139 7,606 8,537 9,618 8,457
Cases pendingonJune 30._.______________________ 2,220 6,615 8,812 9,232 9,939 10,456 11,470
Totallbeavings hald. .. . g B gen o o0 o dns NA 4,873 5,411 5,816 5,748 6,555 5,978
Number of cases disposed of after hearing or sub-
TasRien withont opinioh . oo - o e T NA 594 765 1,148 1,395 2,355 2, 052

Number of cases disposed of without hearing or
submission for which a memorandum or per
curiam opinion was filed________________________ NA NA 642 393 318 358 891

Source: Annual Report of the Director of the Administrative Office of the United States Courts, 1960-1974.

1 The data presented do not include matters filed on the miscellaneous docket.
From 1970-1974, these filings were 3,161; 3,183; 3,064; 2,701; and 2,528, re-
spectively.
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We note, however, that there are a number of problems associated
with utilizing this statistic as a measure of judicial workload. First, it
would be inaccurate to consider all cases terminated without hearing
or submission as cases requiring no judicial effort. In hundreds of
cases classified by the Administrative Office as terminated without
hearing or submission, a memorandum or per curiam opinion was
filed, as shown in the accompanying table.

Second, in 1974 the criteria employed for classifying cases as ter-
minated before or after hearing or submission were revised.” It appears
that prior to this revision, the circuits varied in their standards for
classification. This makes meaningful comparisons from year to year or
circuit to circuit much more difficult.?

Third, while all would agree that termination by consolidation, as
such, does not require judicial effort, this does not mean that cases con-
solidated for hearing or submission will be the equivalent of a single
case in judicial workload. For example, if fifteen parties file appeals
from a ruling of the Federal Communications Commission and these
appeals are consolidated for hearing, the consolidated case with multi-
ple briefs may well require considerably more judicial time and effort
than would any one of the original fifteen.

In using any of these data, it is important to keep in mind the
obvious point that different types of cases require varying amounts of
work. At the request of the Commission, the Federal Judicial Center
has undertaken a project aimed at measuring the relative burden
typically imposed upon the judges by various types of cases. Twenty-
three types of cases were identified in the first stage of the project
and the relative burden of each was studied in three circuits: the
Sixth, Eighth, and the District of Columbia. While the type of case
characterized as most onerous varied from circuit to circuit, in all
circuits surveyed the judges of each court agreed that after excluding
appeals at each extreme, the “most burdensome” types made demands
upon the judges at least six times as great as the “least burdensome

2 In order for a case to be classified as terminated after hearing or submission in
the 1974 statistics, the following criteria must be met: (1) filing of the complete
record, (2) filing of briefs pursuant to Fed. R. App. P. 28, (3) a reported date of
either an oral hearing or submission, and (4) a reported date of termination. If
any of the above is not met, the case will be classified as terminated without hearing
or submission regardless of how much judicial effort went into the termination
of that case.

3 Similar care should be exercised in connection with any comparative analysis of
the data on opinions. Currently the Fifth Circuit classifies Rule 21 opinions as
cases decided “without opinion.” Through Fiscal 1974, however, they were classi-
fied in that circuit as disposed of “with opinion.” Until December, 1974, the
Seventh Circuit classified Rule 28 unpublished opinions, which may be several
pages in length, as disposed of “without opinion.” They are now classified as
“with opinion.”
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‘case.” This much is indicated b
1s yet to be completed.
Finally,

y the preliminary results; the project

caution should be exercised in compari i

reflect the treatment accorded cases at diﬂerentpstagfs ?E l:;;‘;sirw?:fh
ress through the appellate court. A case may be filed in one gscii
year, hea'rd or submitted in another, and terminated, with or without
opinion, in yet a third fiscal year. Moreover, the extent to which

different fiscal years are likel i i
rent y to be involved will vary from ecireui
to circuit as well as from case to case. y i
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Appendix D

THE VIEWS OF THE JUSTICES OF
THE UNITED STATES SUPREME COURT

Page

2
Ty e e R LR S et g ST 1'7]0
N, Justies DOURIAS - n--oc=remocomassoose=msomEsse TR InToTTT b
Mr. Justice Brennan_________4_______-__-__-_______________-_____: e
M Tisstion BUEWaRES syl -Aerae-sue-Ssain st i s smmmmsaRaTn .
Yiew Tisetion TBRE - -ciedisratafimas =i raEnnt FEar I RTONT 4
B Fustinn, Matphall . ox-co oo rinesamesusiaanernSs S S RERT 08 5 o

M®. Fustics BISCRIIND. . —cicxomemmm=mezessamngr=ooSom=mons T IR0
Ao Fisgi SO OtE il £ BRI, S m R S e ot
Wi dustiod Rehnauibt: Judere) L oopauiuins LR s AREm e

Views of the Chief Justice

Supreme Qonrt of He Hnited Ms
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

May 29, 1975.

Hon. Roman L. HrRUSKA,
Chairman, Commission on Revision of the Federal Court Appellate

System, Washington, D.C. '
DyEAR SenaTor Hruska: I acknowledge your letter of April 18

asking for comments on the Preliminary Report of the Commission on

Revision of the Federal Court Appellate System which was published
last month. It is a wholly constructive effort to cope \.v1th the p‘rob—
lems of the courts of appeals. The act of Congress creating your Com-
mission was a most significant step, enabling study of serious problems
before they developed into a grave crisis. The Comm.lssmn.has il‘)elﬁ
formed its task with expedition and with careful con51dergt1_on oda:

aspects of the problems involved. Although I bave n'ot- partlclpalte 13
the work of the Commission, I have followefi its activities c!ose y arlll

I feel bound to say that the careful attention an:d dedication of the
members and the staff deserve the praise and gratitude of the country

and particularly of the legal profession. .
Y(I))ur Report has developed new insights mnto the problems on the

basis of data not previously assembled or so (farefully anq lucidly
analyzed. The creation of the Commission manifests an attitude on
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the part of the Congress to try to anticipate problems by enlisting the
skills and experience of a body of highly qualified lawyers and judges.
I hope the Commission’s final Report will suggest consideration of a
continuing commission that would report directly to the Congress,
through the Committees on the Judiciary, from time to time so that
examination of the problems of the courts could be on a comprehensive
and continuous rather than a “single shot” basis.

Although the statutory mandate of your Commission did not
authorize your treatment of District Court jurisdiction or of Supreme
Court jurisdiction, I am not similarly constrained, and I am bound
to view the system as a whole. Of course, such a system-wide view is
implicit in your conclusion that as the Supreme Court’s workload
exceeds its capacity, it may be unable to give binding national resolu-
tion to all cases that deserve it.

As additional burdens are placed on the Federal courts, the capacity
of the District Courts and of the Courts of Appeals can be expanded
by increasing the manpower of those courts. In other words, when

~acts of Congress or new developments from any source, including

opinions of the courts, give rise to more litigation, the solution lies
essentially in an increase in the number of judges or the units of the
judicial system—either district or circuits. I do not advocate more
judges as a prime solution to problems, but more judges are inescapable
if the workload continues to increase.

With respect to the burdens of the Supreme Court, however, that
kind of solution is not realistically available. It has occasionally been
proposed that the Supreme Court be enlarged so that the Court could
sit in divisions or panels, but any such proposals would meet with
almost universal opposition, even assuming their constitutionality.
Such a change would appear to alter the basic concept of “one supreme
Court” under Article I11.

The particular revision of jurisdiction which would give some
relief to the Supreme Court would be the elimination or reduction of
mandatory jurisdiction insofar as that can be done by statute. The
latter, as you well know, was one of the objectives of the Judiciary
Act of 1925, often called the “judges’ bill”” or the “certiorari bill.”
That enactment, 50 years ago, indeed gave the Supreme Court sub-
stantial control of its jurisdiction for a period of time, but that control
has been eroded by subsequent developments, including the expanded
use of three-judge district courts. Of course, in 1925, no one could
anticipate all the developments that would bring new forms of litiga-
tion to the district courts. All cases decided by three-judge district
courts can be appealed directly to the Supreme Court as a matter of
right, frequently on an inadequate record and without the benefit
of review by a court of appeals.
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The erosion of the benefits of the 1925 ‘“certiorari bill”’ is shown
by the fact that, as recently as 1942, the proportion of cases decided by
the Supreme Court on the merits (including cases decided without
oral argument) under its mandatory jurisdiction was 28 percent.
This reached 40 percent in 1952 and 1962 and rose to 60 percent in
1972.

The Supreme Court has no desire to avoid the resolution of impor-
tant cases of broad general and national concern and significance,
but the capacity of nine human beings has a finite scope. That a Court
continues to dispose each year of all cases ready for hearing is not the
sole test; to perform its historic mission the Supreme Court has an
obligation to maintain a quality that will give its decisions durability.

In the past five years we have taken numerous small steps to
conserve the time of the Justices. As recently as ten years ago, for
example, it was not uncommon for all of Monday’s Court time and
part of Tuesday’s to be consumed by the ceremonies of admitting
members of the bar and announcing opinions. In 1971, we created the
option of bar admission by written motion, and now about 80 percent
of the more than 5,000 applicants each year are so admitted. We have
virtually eliminated the lengthy announcement of opinions in favor of
brief statements of the end result of the Court’s decision, or, at a
maximum, a few minutes’ digest of what the case involves. In our
1970 revision of our Rules, we formally fixed one-half hour for each
side for oral argument. We have thus gained some valuable time at
the expense of pleasant, traditional, but unproductive ceremony;
obviously, there is a limit to what such changes can accomplish.

As to the proposal for an intermediate court, I have no doubt
that if the Congress does not curtail the jurisdiction of the Supreme
Court, in some way generally comparable to the 1925 Judiciary Act,
then surely a solution must be found by creating such a court. As
your Report points out, one element of the Court’s historic function
is to give binding resolution to important questions of national law.
Under present conditions, filings have almost tripled in the past 20
years; even assuming that levels off, the quality of the Court’s work
will be eroded over a period of time.

To create an additional court within the present structure is prob-

ably a more significant step and more substantial change than was '

the introduction of the middle tier of courts in 1891 when the Circuit

Courts of Appeals were created. The 1891 Act creating the Circuit -

Courts of Appeals in reality formalized and institutionalized an
appellate structure that had existed since 1789 with Supreme Court
Justices and federal district judges sitting on circuit and performing
essentially the appeallate function now performed by the eleven
Courts of Appeals.
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For this reason, among others, it is my view that if an intermediate
appellate court such as that proposed is to be created it might be
prudent to consider treating this structure as expeI"imenta,l and
temporary. It is difficult to predict how long such an experimental
co-u?t should function before we could assess its performance and its
utility. Such a period should be at least five years. To avoid creatin,
a permanent structure, such an experimental court could perhaps bg
drawn initially from among the existing federal courts, as has been
sugge§ted by_ some. This would bring to the experimentai court judges
experienced in the appellate function and familiar with the r&cti%e
and precedents that should guide them. - :

A n'umber of devices could be worked out to accomplish this
Conceivably, one solution would be to have the judges of such a court.
drawn }‘ror.n the ranks of federal judges on a rotating basis. If stud
shoulc% {ndlcate that this would impair the continuity and consistency
of decision, that problem could be solved by appointing the new cour};
from among presently sitting judges, but under a statute that would
leave Cpngress free to abolish the court or to develop some other
mechanism allowing the members of this experimental court to return
to the courts from which they had been drawn. Should it be suggested
that this would create significant problems of “surplus” judicial
personnel, it should be remembered that the average tenure of judges
in the federal courts is in the neighborhood of 19 years, and thatgto
rgtul:n seven or nine judges of the experimental court to the various
circuits from which they were drawn would hardly create any signifi-
cant proble_m ; the continued growth of the country and the predictable

growth (_)f litigation are such that there is an annually measurable need
for a('idltior.ml judges. Moreover, the availability of seven or nine
unassigned ]1.1dges would be an enormously valuable resource to assist
courts experiencing emergency problems such as are caused by the

illness or death of active judges or the sudden onset of enlarged
dockets.

.I am .well aware that what I have already outlined to express my
views is in some respects substantially beyond the problems your Com-
mission was authorized to study, but I repeat that the problems of the
JudlclallBranch must be viewed not court-by-court, but on a system
and nationwide basis. In the long run, we will not have accomplished
very much if we solve problems at one end of the spectrum, but do not
solve them at the other end on a basis consistent with our C’onstitution
and_with national tradition and experience. 1 would, therefore, sum-
marize the observations I have made so far by suggesting th;t the
objections of those who are opposed to an intermediate federal court
would be met if other possible alternatives were first exhausted. These
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remedies, no one of which would be a solution (and perhaps not all of
which together would be a solution) would include the following :

1. The elimination of three-judge courts and the elimination of all
direct appeals to the Supreme Court, leaving it to statutory provisions
for expediting appeals to deal with emergency cases. If the Congress
considered it necessary to guarantee that no single judge could strike
down a statute by providing that no action of a district court, holding
unconstitutional an act of Congress or of a state legislature, would be
offective until all avenues of review had been exhausted or had been
foregone ; however, I doubt that such a precautionary measure would
be necessary since I would have confidence that in matters of im-
portance, a district judge would stay the effective date of his judg-
ment or, if not, that the court of appeals would do so, and if both failed,
the Supreme Court could do so. Plainly, the elimination of three-judge
district courts would, to some extent, add to the burdens of the courts
of appeals, but this would be offset to a significant extent by relieving
cireuit judges from serving on the three-judge district courts.

2. The matter of diversity jurisdiction of the federal courts is one
to which I have addressed myself on a number of prior occasions,
particularly in reports to the American Bar Association annual meet-
ing. We are all familiar with the reasons for the diversity jurisdiction
provisions in the Constitution. Two centuries ago, with conditions of
travel and communication available at that time, it was not unrea-
sonable to think that a federal forum should be available to a citizen
of Massachusetts, for example, having litigation in a distant state.
But today, when one can communicate instantaneously with every
part of the country and travel from Boston to Atlanta in less time
than it once took to travel by horse, coach or boat from Washington,
D.C. to Alexandria, Virginia, the situation is changed. Continuance of
diversity jurisdiction is a classic example of continuing a rule of law
when the reasons for it have disappeared.

The elimination of diversity jurisdiction will add only minimally to
the burdens of the state courts, as the 1969 American Law Institute
Report pointed out. One study put the expected increase in major
state courts at no more than 1% percent, due to the vastly greater
number of judges in the 50 state court systems. Moreover, the capacity
of state courts is growing and improving. The National Center for
State Courts, which has been in existence for only four years, and
whose impact will be felt increasingly every year, will continue to
improve the quality of the state courts. The emergence of outstanding

leaders among the Chief Justices of some of the states, the introduc-
tion of court management personnel, coupled with the facilities for
the new National Center, should help enable the state courts to meet
whatever added cases go to them as a result of eliminating diversity
jurisdiction of federal courts. Whatever may be the impact on state
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:V(;u;'}tls, lllé)wever, if we are faithful to our basic concepts of federalism
e (;)ul render to the state courts the jurisdiction which fundamen-
. .yd_ elongs to them and reserve to the federal courts only such
i)l;rl: 1ct10nhas Oﬁli?dern conditions demand. Indeed, there is likely to
0 much additional jurisdiction thrust u
the federal t
over the next decade that we will d i i
. o well to perform those f i
without having almost 19 istri B
' percent of district court cases i
| b1 : nvol
II%Srl::;SeSlécl:l aihaug(())n}lloblle mntersection collisions and contract, disputevse
at, 1 the 20th century such cases have no i :
. more place in t
federal courts than the trial of a contested overtime parkil;g t;icket’he

th(?é course, elimination of diversity jurisdiction will give no relief to
" ap;g;fsmg (io'l(l-,r't and }i)nly a moderate amount of relief to the courts
, but 1t 1s a change which is called for t i
distribution of the total litizati 1 [Wing o
1tigation of this country bet
and the federal system. This was i T ontod i
s . admirably documented in th
mental 1969 Report of the Ameri 1 ol
rican Law Institute which
at least a first step in this di ion; P ok
g s p 1s direction; that Report has received far too
OnIt;alleso thav:: partic;lar comments regarding your recommendations
structure and internal operating
0] procedures of the courts of
preals. As to the proposed revision of the structure of the circuits t}(l)e
: }?e ab ;)Ir"ei(}elnted [;f]o the gommlssion merit the most careful attentio’n of
» the public, and the Congress. To continue large circui
. : - ge circuits such
ztlst ;ﬁe Fifth .aqd the Ninth under one administrative direction is
Shom()ir ;)mreahstlc.hl have already expressed my view that no cireuit
e geographical i ircui
i geographically larger than can be cared for by nine circuit
SibI';ltaVF reserva!;ions about:, placing on the Supreme Court the respon-
ili ydfor selectm.g the .C.hlef Judges of the several circuits. I am not
E:mln ul of the 1nﬁrn.11tles of having the selection of Chief Judges
; don af matter .of- strict seniority since the function of the Chief
udge of a circuit in this stage of the 20th century is a significant
management or administrative responsibility.
4 g-s 't(l) the se.lection of Chief Judges of the district courts by the
udicia Qouncﬂ of tl.le. circuit, the principal problem is that in all but
?ne_l(.nrcul.t the Judicial Council has little opportunity to become
ign 1aer1th the day-to-day administrative capabilities of individual
]C 1 .g?s. owever, I ha_ve far less concern with Judicial Councils picking
: lne Ju('lges of districts than I do with having the Supreme Court
:e ect Chief Judges of circuits, for in the latter case it would be both
; }111 unwise burden. to place on the Supreme Court and would involve
e I‘lSk.S qf ha\m}g the Supreme Court drawn into controversial
matters in its relations with the several circuits.
f ; coln.clu.de. by saying that if no significant changes are made in
ederal jurisdiction, including that of the Supreme Court, the creation
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of an intermediate appellate court in some form will be imperative.
The notion that nine Justices of the Supreme Court can deal as effec-
tively and correctly with four times as many docketed cases as were
dealt with only four decades ago may seem flattering to the incumbent
Justices, but Congress must become aware of the enormous change in
the burdens on the Justices in that short period of time. Indeed, it can
be documented that as far back as 40 years ago, 10 years after the
Judiciary Act of 1925, many of the Justices were even then apprehen-
sive about the capacity of the Supreme Court to perform the functions
performed in its first 150 years. The changes brought on in the 20th
century and the new social, political and economic developments have
surely not diminished the importance of the questions presented to the
Supreme Court and have vastly increased the volume of important
questions which can have an impact of great significance on the
country.

Although not in any sense relevant to my comments on your
Report, it has come to my attention that some people have assumed
that because the committee chaired by Professor Paul Freund to study
the caseload of the Supreme Court was appointed under the aegis of
the Federal Judicial Center (whose Board of Directors I chair by
virtue of an act of Congress), that I or the Center endorsed the rec-
ommendations of that Report. That distinguished committee was
given its task so that the Judiciary could have the benefit of objective
views of a diverse group whose members were intimately familiar
with the work of the Supreme Court over a period of a half century.
The objective was in large part to stimulate discussion and debate
within our profession, and obviously that objective has been realized.
Three outstanding studies have been generated largely as a result of
the study of Professor Freund and his colleagues. Up to now I have
neither advocated the creation of an intermediate court nor expressed
any view, but I have no hesitation in stating, now, that if other re-
medial measures are not adopted, the creation of such a court is
inevitable. It is my hope that the Commission’s study will stimulate
Congressional action leading promptly to reducing the jurisdiction of
the federal courts, including the Supreme Court.

The admirable work of your Commission, I repeat, deserves the
applause and the appreciation of all who are concerned with the
administration of justice. You may be assured that you and your col-
leagues on the Commission have mine.

&; z@my
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Views of Mr. Justice Douglas

We have solicited the views of each of the members of the Court and
have heard from all of the Justices except Mr. Justice Douglas wh
has been absent from his chambers because of illness. However io
a letter to the Executive Director a year ago, Justice Douglas st ,t (Iil
that he saw no need for an additional court. ; o e
. [The Commission’s report was formally filed on June 20, 1975 d
included the above statement of the views of Mr. Justicé Dougillge

I. hel eilftEI 1\41. JUS t)lCe DOU 1 S z
y g a WIOte th(} fOH()WIll ]ettEI elal)()la
tlllb n l”" 1e 3 g ,

Supreme Qonet of the Hnited States
Washington, B. (. z05u3

CHAMBERS OF
JUSTICE WILLIAM O. DOuUGLAS

Mr. A. Leo Leviy, i i

Ezecutive Director Commission ST
) ) on Revision of the Federal C) -
late System, Washington, D.C. i cang

fo]ﬁfv?: I\tI:. Lf«]VIN: I have your inq}li'x‘y of June 13th and T add the

A M&rclg] 5-’ 1rg_;‘lf:omments on the mini-court contained in my letter

Those who come to the Court from law practice, teaching law, or
fror_n a.lower appellate court soon discover that they have never b,een
busier in the_ir lives. They often feel deluged by the incoming petitions
for certiorari and jurisdictional statements. But those inured to tht;,
system usually conclude that although the statistics may seem alarm-

Ing to the outsider or newcomer that the total work amounts to no
more t}_xan four days a week. Those with that experience, therefore
are against the mini-court and look for other reasons behir’ld the ro-,
posal. for a mini-court. The Chief Justice and Mr. Justice Powellpare
convinced 'that some remedial measures are needed. I agree with
former Chief Justice Warren, the late Justice Black and Mr. Justice
Brennan that the proposal is unwise and unnecessaq;. :

. Some who promote the mini-court proposal have a different objec-
tive. They realize that what the Court does not do is often more im}ior-
tant than what it does. When we deny certiorari or dismiss an appeal
we, t:or all practical purposes, bring an end to that litigation F
] With all respect, the state court judges and lower fede;'al court
]udges. are usually quite conservative. Hence, letting their decisions
stand is to keep alive a conservative ruling supportive of the status
quo. That means that the mounting pleas of individuals are not hear(i
and that t}.le Court will no longer take on highly controversial issues
The establishment and its coterie of news commentators will applau(i
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as the law will have been shaped by the philosophy of judges who

share their view.
The mini-court is therefore a far more effective court-packing plan

than the one FDR dreamed up. It emphasized what the Court does
not do—the petitions it denies—not the principles it expounds.

Yours faithfully, M
47

W. O. DouarAs meb]

Views of Mr. Justice Brennan

Mr. Justice Brennan met with representatives of the Commission
in May, 1975 to discuss the Commission’s preliminary report. He
has authorized publication of the following brief summary of his
views:

Mr. Justice Brennan stated that he remains completely un-
persuaded, as he has repeatedly said, that there is any need for a
new national court. He believes that such a change in the structure
of the federal judiciary—a structure that has worked well for 175
years, and still does—cannot be justified, at least unless and until
available alternatives for better management of court work loads—
such as abolition of requirements for three-judge courts, for ex-
ample—are tried and are proved to be ineffective.

Mr. Justice Brennan stated that if nevertheless such a court were
created, he was unable presently to perceive any reasons indicating
that its proposed reference jurisdiction would be unworkable, but
expressed a number of reservations concerning the proposed transfer
jurisdiction.

Views of Mr. Justice Stewart

Mr. Justice Stewart met with representatives of the Commission,
in May, 1975 to discuss the Commission’s preliminary report. He
has authorized publication of the following brief summary of his
views relevant to the proposal for a National Court of Appeals:

Mr. Justice Stewart stated that he was not convinced that there
was a need for the creation of a new national court at this time. He
was of the view, however, that it was highly desirable that careful
thought be given now to details of how such a new court would
function, should the need develop. In his opinion, the proposed
reference jurisdiction would impose no undesirable burden on the
Justices of the Supreme Court.

Mr. Justice Stewart stated that he thought it likely that the day
would come when a new court would be needed.
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Views of Mr. Justice White

Supreme Qonrt of the Hnited States
Haskington, B. (. 20543

CHAMBERS OF y
JUSTICE BYRON R.WHITE

Hon. Roman L. Hruska, June 9, 1975,

Chairman, Commission on Revision of th
System, Washington, D.C. 7 the Sl g eilae

DEA.R SENATOR HRUSKA: The wisdom and energy with which the
Comml.ssion has pursued its assigned tasks have been impressive; and
as one mnterested in the outcome of your pursuits, T am deeply a, re-
ciative of all of your efforts. 24

Th'e remaining purpose of this letter is to comment briefly on
certa}n aspects of the Commission’s proposal with respect to the
creation of a National Court of Appeals.

I favor the formation of an additional appellate court whenever the
knowledgeable members of the community are convinced that there
are enough cases for such a court to entertain which should be decided
after plenary consideration but which the Supreme Court now either
declines to review or resolves summarily. For myself, I am convinced
that there is a substantial number of such cases and that there are
enough of them to warrant the creation of another appellate court, at
least on a trial basis. It should also be borne in mind that the existence
o_f a new court might well lead this Court to refuse plenary considera-
tion and to refer to the new court a good number of cases that would
ordinarily be heard here at the present time.

It is my view that all of the docket of the proposed new court should
be made up from cases that have first been presented to the Supreme
Court in the usual manner. This would offer this Court the opportunity
first to select those cases meriting early attention here. I would be
gatisﬁed if all of the cases in which review is declined here were then
immediately presented to the new court and that court were authorized
to select its docket from that large pool of cases. I would prefer that
thfa Supreme Court not be required to select the new court’s docket,
primarily because it would be considerably more burdensome to
choose from the 4,000 cases filed here annually not only the 100-150
cases we now select for our own review, but another 100-200 cases
for the new court. I note, however, that you now propose that the new
court have authority to complete its docket from cases denied plenary
consideration here but that this Court be given the power to require
the new court to decide specified cases as well as the power to withhold
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particular cases from its consideration. This would be a manageable
arrangement as I see it and I would not object to it.

I should emphasize what is apparent from the above—that in my
view the Courts of Appeals should not be authorized to transfer cases
to the new court. If cases are to be reviewed in a higher court before
judgment in the Courts of Appeals, those cases should first come to
this Court under the existing statutes authorizing certification or
certiorari before judgment. It would not appear in any event that the
new court could give substantial relief to all of the presently over-
burdened Courts of Appeals, and I am afraid that transfer would bog
down the new court in the hard, fact-bound and time-consuming cases
that require so much judicial time and effort. As I see it, the new court
would have a substantial task in sorting through almost all of the
cases that have first come to this Court and deciding those that
warrant consideration on the merits. If the informed judgment is that
this would not be the case, I would not favor creating additional
appellate capacity of the kind presently under discussion.

I should also emphasize that the proposed new court would not only
permit the decision of a good many cases that are not now being
decided at all by this Court, but would also (1) permit plenary con-
sideration in selected cases which are within our compulsory appellate
jurisdiction but which are presently being summarily disposed of
here; (2) permit this Court to decline full consideration of and refer
to the new court a substantial number of cases the issues in which
are not unusually important or complex but which are now reviewed
here because of existing conflicts among the circuits or among the
federal and state courts; (3) enable this Court, if it was so minded, to
reduce the total number of cases in which it now hears oral arguments
and writes full opinions, perhaps to the yearly average of approxi-
mately 100 that obtained for 15 years prior to the 1970 Term; and
(4) present the opportunity for this Court to review some cases that
it would not now otherwise hear because of docket pressures.

In conclusion, because I have stated these views publicly in other
contexts, I do not request that you keep this letter confidential.

/e Cl

Views of Mr. Justice Marshall

Mr. Justice Marshall, in remarks delivered on the occasion of
accepting the Learned Hand Medal on May 1, 1975, set forth his
views on various proposals for establishing a new national court.
The following extracts are reprinted with his permission:

Sincerely,
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After looking over various of these proposal

the conclusion that while some chang%s gre sf)’rgl;l ﬁchgc[ln etlt;z
more drastic proposals offer overly strong medicine. In my view
substantial restructuring of the federal judicial system is not
necessary, and in the end I think such restructuring might well
do the federal courts considerable harm. I realize that W%len the
enthusiasm for reform catches on, it often appears short-sichted
and timid to recommend limited and modest forms of religf On
the other hand a few well-placed changes in jurisdictional stat;utes
would serve us all a lot better than wholesale revision of th

federal court system. g

* * *

For example, one single change in our appellate jurisdiction
would work wonders—eliminating it altogether. I can see but one
reason for retaining a significant group of cases that come to the
Supreme Court by right rather than by the ordinary route of
certiorari—and that is to give the law reviews and clerks interest-
ing problems of jurisdiction to muse over.

* * *

Last November, Dean Griswold made a proposal that, it seems
to me, incorporates some of the better parts of the Hruska plan
without its weaker points. He, too, recommends the creation of
a National Court of Appeals, but his court would only take cases
on reference from the Supreme Court. This, according to Dean
Griswold, would permit the court to supplement its current
production with more nationwide decisions, particularly in
certain nonconstitutional areas such as tax, patent, antitrust
and administrative law. This might be a good move, and the plaﬂ
certainly deserved serious consideration, but I am still not con-
vinced that the problem of intercircuit conflicts in these areas
would not be better solved by putting some of them—such as
certain administrative appeals—to a single court of appeals for
review. This is currently done in appeals from certain types of
FCC decisions, which can be taken only to the Court of the
Appeals for the D.C. Circuit. Extending that practice might well
solve the problem as effectively as creating a new court, and
should be investigated before we are committed to a more
wrenching course.

Views of Mr. Justice Blackmun

Snpreme Qonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

May 30, 1975
Hon. Roman L. Hruska,
Chairman, Commission on Revision of the Federal Court Appellate
System, Washington, D.C.
DEear SenaTor Hruska: This is in response to your letter of April
18, and to Professor Levin’s subsequent letter of May 9, requesting
comment on the Preliminary Report of the Commission.
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You, of course, have received word from other members of this
Court including the Chief Justice. What I say here sets forth only my
personal views:

1. There is no question in my mind that a problem exists. One need
only look at the statistics of the last twenty years to be convinced of
this. T regard the problem as akin to that which existed a half century
ago and led to the enactment of the Judiciary Act of 1925.

2. It is all very well to say that the Court functions “because we do
our own work.” The question is how long we can continue so to func-
tion and to do our own work adequately. The heavier the burden, the
less is the possibility of adequate performance and the greater is the
probability of less-than-well considered adjudication. Personally, 1
have never worked harder and more concentratedly than since I came
to Washington just five years ago. I thought I had labored to the
limits of my ability in private practice, in my work for a decade as a
member of the Section of Administration of the Mayo organizations,
and as a judge of the Court of Appeals. Here, however, the pressure is
greater and more constant, and it relents little even during the sum-
mer months. One, therefore, to a large degree, relies on experience and
an innate and hopefully already developed proper judicial reaction.
One had better be right! Good health is an absolute requisite. The
normal extracurricular enjoyments of life become secondary, if it can
be said that they exist at all. What T am saying, I suppose, is that
there is a breaking point somewhere at which one’s capacity will be
exceeded or at which one’s work becomes second-rate. The Nation, in
my opinion, deserves better than this.

3. What the Freund Committee accomplished, and is to be thanked
for, was to mark and to emphasize the existence of the problem and
to bring it to public attention. If the presence of the problem were
noted and accepted, its measure could be taken and something could
be done about it.

4. T have watched with interest the presentation of suggested resolu-
tions. These necessarily have differed in detail. As your Commission
has worked devotedly on the problem, and as others have contributed
their best efforts, great progress obviously has been made. I am not in
a position to state with absolute assurance at this time that one known
plan is better than another and that the final solution is in sight.

5. 1 do feel, however, that the elimination of direct appeals, as of
right, is a proper step and—although 1 say this with some reluctance—
that narrowing (and perhaps even the elimination) of the diversity
jurisdiction is another proper step.

6. I am inclined to think that experiment along the line of a National
Court of Appeals, much as the concept has been refined in Professor
Levin’s letter of May 9, is taking us down the correct road. I would
prefer, however, to see that whatever is done remain on an experi-
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me.n'tal })asis for a time, much, T believe, as was outlined by the Chief
Justice in his recent letter to you. We learn by doing. I y tl;ded. 1.1:
tq see a rigid structure imposed at this time, only to'ha::?t d 1sll 4
within a short while that the plan falls short of its ex ect t} o
7. Some of us here worry about the cases that we L e
take, namely, those that almost assuredly would h
twenty years ago. The country has grown and surely it has become
ml_lch more complex. Perhaps the plan persently proposed will alleviat
this worry about the cases that we almost take. o
I'add my personal appreciation for the hard work and devotion that
the members of the Commission have undertaken and demonstrated

I'am sure this is a task worth doin i i
' g despite the apparent elusi
the precisely correct answer. - !

Sincerely, 4‘7 é‘ % Z

Views of Mr. Justice Powell
Supreme Qonrt of the Hnited Stutes
Washington, B. C. 20513

CHAMBERS OF
JUSTICE LEWIS F. POWELL, JR.
Hon. Roman Hruska,
Chairman, Commission on Revision of the F.
ot T T | f ederal Court Appellate

.DEAR SeENATOR HRUsKA: Thank you for the opportunity of meeting
vs'nth you, Judge Robb and Professor Levin to discuss the then tenta-
tive proposals of your Commission. As I outlined at that time my
general. reactions to the proposals, you already have the substance of
my thinking. In a recent conversation with Professor Levin he
suggested that it might be helpful if I recorded my views more’for-
mally. Accordingly, T write this brief letter of confirmation.

You may recall that I referred to conversations that Justice White
and I have had about the principal recommendations tentatively made
by the Commission. I have a copy of Justice White’s letter to you of
Jl.me 9, and it is fair to say that T am substantially in accord with the
views expressed therein.

I agree particularly with Justice White as to the relationship
between the Supreme Court and a new National Court of Appeals.
I am not entirely convinced, however, that Courts of Appeal should
have no authority under any circumstances to transfer cases to the
new court. There may be circumstances in which a transfer would
serve a useful purpose. I would think such a transfer, if authorized at
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all, should be limited and subject to the authority of the National
Court of Appeals to control its own docket.

We are all somewhat reluctant to make a major change in the
structure of the federal court system. Yet, the burgeoning caseload of
the federal courts is not likely to diminish, and this Court can hardly
serve the national appellate needs of our country as adequately today
as it could when petitions filed here were about 1,000 per year as
contrasted with the present 4,000 plus. The Commission’s proposals,
as the Report indicates, are not designed to lessen the number of
these petitions or the workload of the Court. But, as Justice White
indicates, the availability of a National Court of Appeals could present
constructive options to this Court that are not presently available.

I do have a comment on a subject not mentioned in Justice White’s
Jetter, namely, the jurisdiction of the Supreme Court. As you know
from our talks, two jurisdictional reforms that in my view are urgently
needed—as almost the entire federal judiciary would agree—are the
olimination of diversity jurisdiction and the elimination or substantial
curtailment of three-judge court jurisdiction with the consequent
direct appeals to this Court. The latter, in particular, disserves the
entire system.

I have enjoyed the privilege of discussing these problems with
you, other members of your Commission, and with your most able
Professor Levin. The Commission already has rendered a distinct
public service, for which I am most grateful.

Sincerely, Zm 7 f

Views of Mr. Justice Rehnquist
Supreme Qonrt of the Hnited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

A. Leo Levin, Esq.,

June 10, 1975.

Executive Director, Commission on Revision of the Federal Court Appel-

late System, Court of Claims Building, Washington, D.C.

Dear Proressor LEevin: Since I know that the Commission on

Revision of the Federal Court Appellate System is about to close its
record, I thought that I would take the opportunity to put in writing
some of the thoughts I have expressed to you, Senator Hruska, Judge
Lumbard, and Judge Robb when we discussed the Commission’s
proposal for an intermediate appellate court.

I think the Commission has made out a convincing case for the
creation by Congress of a national court of appeals along the general
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lines describ'ed in your report. I agree with the Commission’s vi

that the desirability of a national court of appeals turns 81021 e
workl9ad of th.e Supreme Court but rather on the sufficienc nc())f 'og' t'he
capacity within the federal system to review issues of f};de Jli o
stitutional {xnd statutory law. While the adoption of the Comn? ‘0013-
proposal 'mlght gnal).le the Supreme Court to make some challlsstlaon' {
Ebe w?y hlt exercises }ts discretionary jurisdiction, the principal (%b?elc11
ive of the proposal is not “relief” for the Supreme Court but “relief”

for litigants who are left at sonflicti isi
of i aifiar sea by conflicting decisions on questions

Conflicting views on questions of federal law remain unresolved
b}elzcause qf the 'Supr'eme Qourt’s unwillingness, which is reflected ?n
t edexgr01se of its discretionary jurisdiction each year, to undertake
to : ecide more than about 150 cases on the merits during each Ter
Th%s reh.lct,ance.r.eﬂects the institutional view that thorough a;n(i
gehbe,ratlv-e dec1s1on-.makin_g, and not quantity of output, is the

ourt’s primary consideration. A generation ago, when I W!;.S al
cler_k.to Justice Jackson, this order of priorities iI,nposed no hardsl?'w
(t;(; l;zigan;s. The.Su}?reme Court’s capacity to decide important issu:als)s
o s;ath :(;Elslt;zurytfonal and statutory law was adequate for the

I think thg Commission’s report documents the case that th
capacity of this Court is no longer adequate for that purpose Wh'le
the number of unresolved conflicts between courts of ki
were not resolved by this C i i fil)_pe{tls Vs

; y this Court is not numerically large, it is significant
and, _I think everyone would agree that it is bound to increase. ¢
g.ressmnal action that would constrict this Court’s appellate 'u.ri c?' ;
tion s.md thereby increase our ability to resolve direct conflicts ]thrzulc};
exercise of our discretionary jurisdiction would affect only the immegi
acy of the need for a national court of appeals, and not the ultim t-
need for expanded capacity. -

Congress has acted quite deliberately in enacting other changes i
the structure of the federal judiciary, and the possibility exists tha,li
the need for a national court of appeals may not be realized until
ﬁve or ten years from now. This does not mean that those interested
in the federal judicial system should ignore a growing problem until it
reaches a more critical crisis stage.

I have not given the Commission’s report sufficiently thorough
study to warrant commenting on each characteristic of the proposal.
My present view is one of general agreement with the composition of
th.e national court of appeals although I have strong doubts about the
wisdom of the transfer jurisdiction proposal.
~ To the extent that the national court of appeals is intended to
increase the capacity for resolution on a national scale of conflicting
circuit precedents, the Supreme Court is in a unique position to assess
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the importance and directness of any asserted conflicts. The reference
jurisdiction of the national court of appeals would permit the national
court to perform the function for which it is proposed because the
Supreme Court could direct to the national court those cases present-
ing conflicts which the Supreme Court feels should be resolved but do
not warrant plenary consideration in the Supreme Court. The transfer
jurisdiction proposal would decentralize that responsibility by placing
the initiating burden on the courts of appeals and final authority
with the national court. These tribunals cannot be expected to have
the same perspective and overview of federal court adjudication as
does this Court which reviews 4,000 petitions and jurisdictional state-
ments annually. Unless experimentation with the national court of
of appeals demonstrates that a system of reference jurisdiction results
in underutilization of the national court, which I doubt would happen,
I would prefer to see the jurisdiction of that court confined to reference
jurisdiction.
Sincerely,

Wyulloa/ B (G

U. S. GOVERNMENT PRINTING OFFICE : 1975 O - 587-513
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THE WHITE HOUSE /@/
WASHINGTON Z; Z
September 4, 1975 K

Dear Judge Filice:

Thank you very much for your letter to the President
expressing your concern about the recommendation
made to create a National Court of Appeals. The
Commission on Revision of the Federal Court Appellate
System in its report deals with the problem you pose
and makes some rather convincing arguments that there
would be advantages that more than offset the possibility
of an increased length of time before final decision is
reached, Also, the Commission proposed safeguards
which would make it rare that any case would have to be
~_heard by three appellate courts.

If you would like to have a copy of the full report, we
would be happy to send one to you.

Sincerely, +

Philip W. Buchen
Counsel to the President

The Honorable Charles F. Filice
District Judge

District Court of the State of Michigan
Lansing, Michigan 48933
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The Honorable Gerald F. Ford
President ’ :
United States of America
Washington, D.C.

Dear Mr. President:

| g g
t This is in reference to the proposal contained in

the Report of the Commission on Revision of the Federal
Court Appellate System to Create a National Court of
Appeals.

It is my personal opinion that to establish such a
court would greatly extend the length of time necessary
for any case to be finalized. One of the major criticisms
that is presented to me by the public in reference to our
judicial system is the tremendous length of time required
for a party to be assured of the final decision in the

case.
Sincerely yours,
Charles F. Filice
Distriect Judge
CFF: ja

cc: U.S. Representative Edward Hutchinson
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MR..NESSEN As you anW, the President thls SRS
mornlng accepted the final report -of the Commission on.
Revision of the Federal Court Appellate System. This
Commission was.-set :up- under an act -of Congress:.of 1972
to study the Federal court appellate system.

The members were app01nted in early 1973. Four -’
of them were appointed by the President, four by the Chief
Justice, four from the Senate and four from the* House.
Senator Hruska, whom many of you know, was: elected the
chairman, @ - : : '

They have turned in their final report to.the
President. We have given you, I believe, a statement by
the Pres1dent on. the: acceptance of thls report.

5enator Hruska w1ll answer your questlons ‘as to:
the contents of the report, and immediately after, I will
have my regular brleflng.

SENATOR HRUSKA' Thank you, Mro Nessen.;
Here w1th me is. Professor Lev1n, who has been
the Dlrector of our Commission.
- The Comm1551on dld make its. report and tender
copies of the report to all four sources -- to the.
President, to the Senate, to the House, and also to the .
Chief Justlce, who was present at the ceremony.

We feel that 1t is a. report that w111 remove . Y
the general subject .of improvement of ‘the Federal

appellate court system fromrthe general realm of rhetorlc
to specifics. " o . :

MORE
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That is very much needed because this is the
fourth body~-the first official body, but it is the . .. .
fourth body-~considering this subjec that has come
forward with a proposal for a national court. In our
case we call it the National Court of Appeal.

So, that is the proposition which has our
attention in this second phase of the report.

The first phase of our report was rendered in
December 1973, at which time we undertook to redraw the
boundaries, or propose the redrawing of the boundaries
of the fifth and ninth circuits, but this one has for its
lead article the proposal of the Natiaomal Court of
Appeal, although there are' eight or ten proposals for
interior workings of the Federal €1rcu1t Courts of
Appeal.

Our work was limited to the Courts of Appeal.
We did not get into, an8 were not allowed by the statute
to get into,district court problems, nor into the Supreme
Court problemsj as such, only where they do make contact
and affect each ‘other- dlrectly. ' R

I am open for questlons, 1f you have any.

Q Senator, are you going to sponsor leglslatlon
for the Natlonal Court of Appeals?

SENATOR HRUSKA' I am, indeed. There is already
in process the:drafting of bills that will be drawn on
the basis of this report, both for a National Circuit
Court of Appeals and for the other changes that are
proposed, whlch w1ll require leglslatlon.

Q - ‘Senator, the Chlef Justice and some of the
other Justices have suggested this ought to be tried out
for a few years.on an experlmental basis. What is your
reaction to that ided? o :

SENATOR HRUSKA: That was considered by the
Commission. - We felt that we ought to propose it on a
permanent basis., After all, nothing is permanent insofar
as court structure is concerned, with one exception.

The Constitution says there shall be a Supreme
Court. The Congress cannot ‘touch that court, but it can
abolish, or it can alter, or it can create new courts at
its pleasure, - ‘

We recognize, of course, as a Commission, that that
question is a question of policy.. If the Congress in its
best judgment says it should be on an experimental basis,
five yeaPs, seven years, ten years, that will be a o
decision that they can make, and, of course, that will
be it.
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.. On the other hand, if it is put on a permanent
basis, at the end of five years, the matter can be :
reviewed, and it can be abolished and the judges of the
court can be assigrad to other circuits and the effort
would have been made. ‘ '

Q Senator Hruska, is it your expectation
that the Congress will complete action on this propesal
in the present Congress, and if that is your expectation,
is it a reasonable one? :

SBNATOR HRUSKA' We would expect that bills will -
be 1ntroduced,ava11able for introduction, and introduced
shortly after the August recess, this fall, and hopefully
even arrange for some preliminary hearings.

Q  Senator Hrugka, Chief Justice Burger pleaded
for a raise in salary for Justlces around the country
because they were hav1ng trouble getting them. How will
this be funded, and to what extent? : :

SENATOR HRUSKA: You mean, th;is it treated in
here?

Q 'AYes.

SENATOR HRUSKA: We recommend it and.say two
things. First, there should be an adequate supply of
judges to accommodate the ever increasing case loads,
and secondly, that there should be salary adjustments not
only to attract judges of quality and of good standing,
but to keep those that are presently on the Circuit Court.

Q Senator, what is wrong with the system as
it exists today?

SENATOR HRUSKA: The basis of the National
Court of Appeals is this: You will find the best discussion
of it in the testimony of Ervin Griswold, who served for
nine years as Solicitor General. The Supreme Court is
doing well. This is not for the purpose of relieving the
burden of the Supreme Court. It is for the purpose of
furnishing greater appellate capacity within the Federal
judicial system.

There are many cases Dean Griswold said -- and
other cases, as well -- which are deserving of attention,
by the Supreme Court, but they sheer do not have time to
consider them.
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Consider these flgures. They are very brief
and simple,

" Some 20 years ago, or 30 years ago, there were
about 1,000 cases docketed in the Supreme Court. Now
there are between 4,500 and 5,000, notwithstanding that
differential. Thlrty years ago the Supreme Court was
deciding and rendering written oplnlons in about
140 to 150 cases a year. That is still the range, so that
over the last 30 or 40 years, they have decxded that many
cases,

Obvxously, with that great increase in litigation,
there are many problems to which they cannot address them-
selves. They sheer do not have time. That would not mean,
necessarily, that the National Court of Appeals would
consider real national policy questlons or deep, PI‘°f°“nd
Constitutional questions. ‘

Those still can be decided by the Supreme Court |
and would, but it would enlarge the capacity of the court'
in tax cases, for example, or Soc1a1 Securlty cases,
or environmental cases that no longer require Constitutional
consideration, but just a decision on one side or the other
of the two contesting parties.

-

Q This would come between the circuit courts
and Supreme Court?

. SENATOR HRUSKA: That is right,
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Q Senator, I am not clear whether: you believe
this legislation can be passed by the present Congress, or
not. S - S ‘

SENATOR HRUSKA: Well, I don't know. We will
have to await the reaction to the report and await .the .
time that the issues contained in this report will be
addressed by the committees, and with what diligence
we can pursue the matter. '

) 'Mechanical;y3 yes, it is possible. I would,
say probably, and we will certainly work towards that .
end, ‘ ’ ’

S Q Senator, did the President ehdorse your
recommendations? ' ' h . ‘

. SENATOR HRUSKA: He said that he was going to
devote, as he indicated in his statement, devote a
good deal of time to study and consideration of it, and
he would''cooperate with us in processing the proposals
so that they can be considered for legislation.

Q  How ruch would this court cost, Senator?

SENATOR HRUSKA: It would involve seven
additional judges who would be on the same pay scale .
that girggit'cburtS'are now, as I understand it.’

"MR."LEVIN: Subject to the will of Congress.

- SENATOR HRUSKA: Subject to the will of
Congress , but we recommend they be considered as circuit
judges. Of course, they would have to be staffed,
have quarters, and so on. I don't know what the cost
is but it is minimal considering the cost of the entire
judicial system, =

Q Senator, couldn't cases that went to this
National Court of Appeals be appealed further on up
to the Supreme Court? This would really not be the
last step going to ‘the National Court of Appeals. Cases
could be’ appealed higher to the Supreme Court?

SENATOR HRUSKA: - Absolutely. Any case decided
by the National Court of Appeals would be subject to
a writ of certiorari, ‘They would petition for a writ
of certiorari. The granting of that petition would then
allow the Supreme Court to review the work of the National
Circuit Céurt.” =~ =~ B |

Q So it might not necessarily reduce the

«

Supreme Court's workload?
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SENATOR HRUSKA: On the contrary. I think’
in due time, it was considered on the Commission that
very few of those cases would be accepted in the Supreme
Court for review because they are of high caliber. They
are devoting their time to it. After all, the case .
does have to be decided one way or another, and sometimes
soon. So it is considered it would relieve the Court
in that way.

Q Are you really doing a favor to litigants
by establlshlng another layer of appellate courts and
prolonging the appellate process?

SENATOR HRUSKA: No, not at all. In fact, it
would reduce the volume of litigation for this reason.
Now we have many instances, and tax law is one of the
chief offenders, There would be one rule on tax law
in the Ninth Circuit, another one in the Second Circuit,
in New York, and its neighborhood. . Citizens of the
United States who are entitled to a national law on
taxes and pay the same kinds of taxes under the same
kinds of circumstances, they are not getting that.

The appearance on the scene of a National
Circuit Court of Appeals would be that they would be
able to take those conflicts and decide them, and.
thereby eliminate the necessity for proliferation
of litigation,and for the searching for a new district
or a new circuit court that would hold differently
in that same case.

So the national issues would be resclved.
sooner and in larger number, and it would really reduce
litigation. .

Q What are the steps, Senatér, if the case
is there? Does it go directly to this court, or have
to go up the steps to get there?

SENATOR HRUSKA. There are two sources of
cases =-- for cases to be decided by the National Court.
One would be by assignments from the Supreme Court,
specific assignments. Case number one, two, three, would
go to the National Court for decision. Then the Supreme
Court could take from the docket itself, 4,500 cases,
any number of cases it wanted to, and refer them to the
National Court for 1ts selection . from that list.

So that is one source, to refer from the
Supreme Court,

The other source of cases for this National
Court would be transferred, cases transferred from
circuit courts to the National Courts, and the National
Court could either accept the case for decision or
say, no, you decide it on the circuit basis first.

So there are those two sources for cases.
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Q Senator Hruska, only one Justice on the
present Court has endorsed, even luke warmly, the idea
of transferring cases from the present Courts of Appeals.
Five of the other Justices have said they are opposed
to that. I know, however, in the final report the
Commission did not abandon the transfer of jurisdictionp

| Can you tell me why you did not in the face
of that kind of opposition?

SENATOR HRUSKA: There is another thing in
this report that says by way of a particular detail,
that is set in concrete. The reason we put it in was
that there are some who believe it would be a valid
and a very effective way of dealing with part of the
problem,

On the other hand, it is what we would call,
if we were at the council table or conference table,
it is a negotiable point. If there is too great an
opposition to it, obv1ously Congress will not approve
it, and they will try out first the source of litigation
being only by reference from the Supreme Court, find out
“how it works, and then after some years find out if
there would be room for. Pelnstatements of the transfer
of jurisdiction.

Q. How do you feel about it, Senator, as
a Member of Congress?

SENATOR HRUSKA: I think it would be well
to try it. It would be subject to rules that would
be developed by the Supreme Court, Guidelines here
by the circuit courts could transfer those cases, and
that is also the case with reference to the reference
class of cases.

The idea is that the Supreme Court will be
the one that will supply those reference cases, but
the rules whereby they will be governed in that
regard will be formulated by the Supreme Court in
keeping with the rule-making power,

Q Senator, is there any way of gauging
how much of a speed-up there would be under this new
court for getting a final decision?

SENATOR HRUSKA: I don't like to think of it
in terms of a speed-up. That has a. connotation that there
is delay now in the Supreme Court. There isn't, but
there is an inadequate output from the Supreme Court
from sheer lack of time.
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So there would be an ellmlnatlon of delay
in this way , however, that now when there are inter-
circuit conflicts it takes a long time ‘before those
intercircuit conflicts are settled, and ‘sometimes they
are never settled because the Supreme Court will not
take cognizance of them, By eliminating those inter-
circuit conflicts there will be less litigation on
that p01nt because whatever is decided by the National
Court and not disturbed by the Supreme Court--that
would be a relatively short space of time-~that becomes
national law.

Q Senator, Justice Douglas is conspicuous
for proposing this kind of plan and yet you cite hip dissent
from denial of certiorari as an example of weakness in.the
system, the inadequacy of the Supreme Court's ability to
pour out this national law.

How can you use Douglas for one proposition and
not accept his other proposition that the Supreme
Court could handle these cases?

SENATOR HRUSKA: After all, that is like
comparlng a zebra with a race horse, really, because
in the one case he is acting on certlorarl, and in another
case he is dealing with the concept that is deVeloped
in the report.

'He has taken the position that no change is
necessary, that the way the Supreme Court is functioning
now is ample, and that he doesn't see any necessity
for this new concept. However, the other Justices
have indicated either that they favor the concept or that
they say it is workable, and they do go into the questlon
of timing. They say maybe this is not the tlme to do it.

Q Then, you reject Justice Douglas's position
that the court could accommodate this need for national
law. His position is the Supreme Court could.

SENATOR HRUSKA: He doesn't say that the Supreme
Court can take on more work and decide more cases.
He doesn't do that.

Q Justice Douglas does not do that?

MR. LEVIN: Justice Douglas quite supports,
with his repeated dissents--which we have discounted.
because he seems to be 1dlosyncrat1c and the report so
1nd1cates—-but he certalnly documents the need for
the Supreme Court to take additional cases. He is
constantly saying we should take additional cases,

Q He says you can't,
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MR. LEVIN: At this juncture, after asserting
and underscoring the needs for the Supreme Court to
take additional cases, he is divided from his brethren
in terms of their capacity, or the court's capacity, to
accommodate it,

There is always two questions. First is, is there
need. Justice Douglas is always in support of the needs.
Second, can the Supreme Court do it. You can take a
look at the letters. Douglas says, "I can keep working.

I can work more than this., I can work faster, turn out
more opinions."

His colleagues, however, are less positive
that he himself can do it. But he is a very unusual
man, Read carefully what his colleagues say, what
time is left for them. And second, the risk of the
erosion of the process because they are doing things
too fast. They put it very softly.

All T said was risk. Read Justice White's
letter. He is a very thoughtful person. They would
like to cut back to where they were two years ago in
terms of volume,

Read Justice Black's letter. On this thing,
the issue of whether they have time to do the additional
work which Justice Douglas agrees ought to be done,
it is on that point the brethren divides from Justice
Douglas, and what the Commission has done is look at
all of the evidence according to each one, or the weight,
according to each effort involved.

THE PRESS: Thank you, Senator.

END (AT 12:24 P.M. EDT)






