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a trial-type hearing before the ageney itself, an,adminee:
istrative law judge or a ﬁeﬁber.of the agency, including
the opportunity for partiee‘to present oral*/ and docu~ -
mentary evidence and to conduct "such cross-examination -
as may be required for a full and true disclosure of the
facts." 5 U.S.C. 556(d).

The principal formal step which could be taken to
expedite the present proceeding is elimination of the
initial decision by the hearing officer. Ordinarily, the
administrative law judge presiding at”the hearing will

write an "initial decision," which is then reconsidered
by the agency de novo. After "reasonable opportunity® for
the parties to submit exceptions to the initial decision
and their own proposed findings and conclusions (5 U.S.C.
557(c)), the agency issues its final determination. It is
possible, however, for the agency to dispense with the

initial decision, and to require that, at the completion

of the hearing, the record be certified to it for immediate

- */ 1In Tinitial llcen81ng" proceedings, the statute enables
the agency to require that all or part of the evidence be
presented in written form. 5 U.S.C. 556(e). It is not
entirely clear whether the present proceedlng constitutes
"jnitial licensing" within the meaning of this provision.
Compare Chotin Towing Corp. v. FPC, 250 F.2d 394 (D.C. Cir.
1957) with Bhd. of Locomotive Engineers v. United States,
217 F. Supp. 98 (D.C. Ohio 1963). Even if it is, the
provision can only be applied "when a party will not be
prejudiced thereby," and thus can probably not be used too
extensively, especially since the FCC statute requires that

"any hearing . . . shall be a full hearing." 47 U.S.C. 309(e).

See United States v. Storer Broadcasting Co., 351 U.S. 192,
202 (1956). '
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;determination. 5 U.S.C. 557(b); 47 u.Ss.C. 409(a), This

_procedure is used not infrequently in rulemaking cases of

;great importance or”urgency, though rarely in»adjudicafion.
It saves substantial tiﬁe in those cases in which the
agency ultimately disagrees with the presiding officer and
must thus prepare a substantially new set of "findings and
conclusions, and the reasons or basis therefor, on all the

material issues of fact, law, or discretion presented on

the record." 5 U.S.C. 557(c). When the agency agrees with

the presiding officer, the only saving effected by dispensing
with the initial decision is the time that would havéybeen‘ o
consumed in providing the parties a “reasonablevopportunityﬁ

to submit proposed findings to the initial hearing officer
- and exceptions to his initial decision.

Beyond omitting the initial decision, the only signifi-

cant formal expediting device available to the Commission is

fhe establishment of some specific deadlines within which the
administrative law judge must commence and complete various
‘stages_of the proceeding. Even here, the Commission may ;;
not have an entirely free hand, since certain minimum time
intervals are established by the statute--for example, a
30-day period after designation of an application for
hearing within which individuals may seek to become parties.
47 U.S.C. 309(e). Moreover, establishment of rigid dead-

lines would have to be approached with extreme caution,
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since it is difficult to estimate in advance the amQUntf;i_
of time neceséary for a fair and thorough heariﬁg_ 'Ruléf:’ 
making (which is generally subject to less stringent -
judicial oversight) has been set aside when conducted under

Congressionally established time constraints which proved

inadequate. See International Harvester Co. v. Ruckelshaus,

478 F.2d 615 (D.C. Cir. 1973).

In sum, it is our view that the best hope for expedi-
tion without incurring unacceptable risk of judicial reversal
is elimination of the initial decision requirement, selec-
tion of an efficient and decisive administrative law judge
to conduct the proceeding, application of constant prodding -
on the part of the Chief Administrative Law Judge, and |
occasional inquiry from the Commission.

Even with all this, therelis in our view little prospect
that under the applicable statutory requirements the
hearing on the present question can be completed within»

a very brief period of time. As you know, the principal
issue is application of the so-called “cross—oWnership
restrictions" which the Commission adopted on January 28,
1975, prohibiting ownership of both broadcast and newspaper
properties in the same market with respect to acqﬁisitions

and transfers of ownership occurring after that date. */

*/ Petitioners have also sought waiver of the FCC's March,

1970, rules which prohibit the transfer of radio-television p

broadcast combinations intact. 47 CFR 73.35, 73.240, and
73.636. '
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40 Fed. Reg. 6449, amending 47 CFR 73.35, 73.240, 73.636.
The ordex adopting the rules explicitly envisioned the
possibility of waiver when, for example, separation of
broadcast and newspaper properties would render a sale‘of
the station impossible, or would require sale at an arti-
ficially depressed price, or if it could be shown that
separate ownership of the newspaper and the station could
not be supported in the locality, or if "for whatever
reason" the purposes of the rule would be betterpserved by
continuation of the current ownership pattern. Establishing
any of these justifications will require a significant
amount of factual investigation--into such questions as
whether the Star can make a profit without the television
station and whether Allbritton and McGoff are financially
responsible. The proceedings will be additionally complicated
by the participation of at least four so-called "public
interest" groups opposing the application, in addition to
the opposition of McGoff. While some procedural steps can
be taken by the administrative law judge to require opponents
Ato consolidate their presentations where theif interests
coincide, the number of parties normally bears a fairly
direct relationship to the length of the proceeding.

This is simply not the best case in which to expect
application of streamlined new procedures. Most informed
criticism of regulatory delay is directed at rulemaking or
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inforﬁal adjudication, where the proceddial optibns avail-
able to the agency are qﬁite broad. Criticism of formal
adjudication, such as is involved here, ordinarily takes

the form of disagreement with the CongreSSional imp051t10n

of the formal adjudication requirement. Once such a require-
ment has been imposed, however, it is no more useful to call
for a "quick" hearing than for a "quick" court trial, for
that is the model on which formal adjudication is based.

Any attempt to cut back significantly upon the standard
format runs a substantial risk of judicial reversal; and
White House urging of particular means of expedition.may
simply involve the President in a subseguent judicial finding
that the requirements of law have not been observed.

We have given some thought to the possibility of having
the Antitrust Division intervene in order to prod constantly
for expedition of the proceeding. The problem with this course
is that it would hardly seem appropriate to appear for that

purpose and no other; the Division is not particularly inter-

ested in getting involved in this substantive dispute, and

if it did its contribution would more likely protract than
abbreviate the proceeding.

Weistrongly advise against any concerted White House
campaign—--no matter how overt and public--to induce the FCC
to conduct this proceeding in a particular fashion. Formal
agency adjudication is based on the model of court proceedings,
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and was meant to be accorded the same freedom from intér—
ference in a specific pending case. While probably not
conStituting an "ex parte" coﬁtact which wouid_be unlawful,
White House "jawboning" could provide gfounds for seeking
judicial reversal of the FCC's decision. Public Congres-
sional pressure concerning the substantive issues in a

pending proceeding have been held to invalidate its out-

come, Pillsbury Co. v. FTC,. 354 F.2d 952 (5th Cir. 1966);
in principle the same disposition could be applied to
Executive branch pressure with respect to procedural

issues important to the outcome.

Assistant Attorney General
Office of Legal Counsel
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