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THE WHITE HOUSE

WASHINGTON

July 26, 1975

MEMORANDUM

FOR: PHIL BUCHEN

FROM: DICK CHENEY

This is just a reminder that you have the
action on this equal time problem and
CBS f{iling at the FCC.

We had better look and see what the
circumstances are from the standpoint
of the President and whether or not the
networks will be able to broadcast

any of his events in the next year.

AN






Richard W. Jencks
Vice President, Washington

Columbia Broadcasting System, Inc.
1990 M Street, N.W.
Washington, D.C. 20036

(202) 296-1234



o G“n

CBS inc.. 51 West 52 Street
New York, New York 10019
(212) 765-4321

Ralph Elliot Goldberg. General Attorney

Dear Mr. Mullins: ' July 16, 1975

Attached hereto for the consideration of the Commission is
an original and eleven copies of a request by CBS that the
Commission rule that Presidential press conferences are
exempt from the "equal opportunities" provision of Section
315 of the Communications Act of 1934, as amended.

Because of the significance of the issue posed and for the
reasons set forth in our request, we respectfully urge
prompt consideration of this request by the Commission.

Very truly yours,

M\LQ, G,

Honorable Vincent J.
Secretary , '
Federal Communications Commission
1919 "M" Street, N.W.

Washington, D.C. 20554
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CBS PETITION FOR DECLARATORY RULING

As a result of President Ford's July 8 formal announcement
of his candidacy for the Republican nomination for the
Office of President of the United States, President Ford is
now a "legally qualified candidate” for that nomination.
Consequently, CBS and other licensees are confronted with
the situation in which, as a result of a 1964 Commission

deciéion,* the broadcast of press conferences for the next

15 months will give rise to "equal time" obligations for any

additional Republicans who declare their candidacies for

that nomination.

REQUEST FOR DECLARATORY RULING

We request, therefore, fhat the Commission issue a ruling

- that Presidential press conferences are exempt from the

"equal opportunities" provision of Section 315 and that -
broadcasters who in their bona fide news judgment carry

Presidential press conferences will not incur "equal oppor-
tunities" obligations. CBS believes, for the reasons set
forth in this letter, that in light of legal developments

subsequent to the 1964 ruling and the facts here presented,

¥ (Columbia Broadcasting System, 40 FCC 395 (1964). Fon,
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a Presidential press conference is not a "use" under Section

315. %

BACKGROUND

On August 27, 1964, after the major political parties' nom-
inating conventions,'CBS asked the Commission whether the
broadcast of Presidential press conferences prior to the
general electlion would constitute a "use" under Section 315,
thereby requiring the giving of equal time, on proper demand,
to all other Presidential candidates. The Commission decided,
on September 30, 1964, 34 days before the 1964 election,

that such a broadcast would constitute a "use" and would

- give rise to equal time obligations, since it did not fall
within either the "bona fide news interview" or the "on-the-
spot covefage of bona fide news events" exemptions to Sec-

tion 315.%*

Because we do not believe that broadcasts of Presidential
press conferences are "uses" under Section 315 and because

we do not believe that the public interest would be served

# This is now a real question facing all licensees. If a
press conference is considered a "use," other Republican
candidates may announce their candidacies within seven days
of the press conference and demand "equal time." ‘

**# Columbia Broadcasting System, 40 FCC 395 (1964).




by a 15 months blackout of live coverage of Presidential
press conferences -- an important means of communicating
information to the American people -- we urge the Commission
to reexamine its 1964 ruling. President Ford, in his first

11 months in office, has called eight press conferences in

-

Washington, all of which have been broadcast in full by
CBS.* We believe that this vital channel of communication
must be kept open -- and we strongly desire to see it remain
oben; We do not believe that Congress, when it enacted
Section 315 intended to stifle the flow of news in this
manner. We believe, instead, that Congress sought to ensure
the free flow of news to the public. We believe this was
the impdrt of its 1959 amendments to Section 315, which
exempted from Section 315 certain candidates' appearances
which were, in a licensee's judgment, newsworthy and "bona
fide" (i.e., not merely an attempt by a candidate to further

his candidacy).

As noted above, the Commission's 1964 ruling was issued 34
. days before the election and cut off coverage of press con-

ferences for a shorter period than is here involved. Now,

¥ CBS has also afforded broadcast coverage to Presidential
press conferences held outside of Washington if, in the
Judgment of CBS, they were newsworthy. Thus, CBS broadcast

in full -- and live -~ the President's April 3, 1975 press
conference in San Diego and presented a videotaped sum;apgﬁ}

of Mr. Ford's November 14, 1974 press conference in Ph enlxiy\\
Arizona. f” =Y
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however, the President's candidacy will effectively preclude
live coverage of press conferences for 15 months, a signifi-
cant portion of President Ford's term of office. Moreover,
we suggest that the President's early declaration of candi-
dacy 1is not atypical. New federal laws provide significant
impetus for candidates to declare their candidacies even
earlier than has heretofore been the case. The 1974 amend-
ments* to the Federal Election Campaign Act of 1971, for
example, provide that candidates who raise $5,000 in contri-
butions of $250 or less in each of at least 20 states can
receive matching public funds. These publig funds will be
available as early as January 1, 1976, thus encouraging
candidates to declare early and begin accumulating the
necessary threshold amount to be eligible for these public
funds. Seven candidates have already announced theif can-
didacy for the Democrat;c nomination. There is a real
possibility that a number of Republicans will came forward
as announced candidates for the Republican nomination, ¥#
thus making the broadcast of Presidential press conferences

now impractical if such broadcasts are considered "uses."

* PL 93-443.

¥% Some persons who have been recently discussed as possible
Republican candidates include former Governor Reagan (Califor-
nia), former Governor Connolly (Texas), Governor Thompson

(New Hampshire), and Senators Helms (North Carolina), Baker o
(Tennessee), and Buckley (New York). In addition, there is /% F0%
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We thus believe a reexamination of 1964 ruling is called for
in light of developments subsequent to that ruling.* In
addition to these legislative developments which have en-
couraged earlier announcements by the Commission's candidates
to recelve Federal financing, the courts and the Commission
have since 1964 expressed on a number of occasions the
importance and unique status of the Presidency and Presi-

dential communications with the public.

(Footnote continued)

no way to predict if other candidates would announce, includ-
ing a number of "fringe" candidates. Since candidates have
within seven days of a "use" to become legally qualified can-
didates, there is no way for a broadcaster to assess his
"equal time" risks in advance of a broadcast. Assuming addi-
tional Republicans do announce, a broadcaster may have to
make available many additional time periods as the result of
its broadcast of a Presidential press conference. In the
event that President Ford becomes the Republican nominee, he
will of course, be opposed by a number of candidates in the
general election. Since news and program considerations would
not justify these additional broadcasts the practical result
will be that broadcasters will not cover the press conference
live.

¥ We believe a reexamination is particularly appropriate in
view of the fact that even in 1964 the Commission was split
4-3 on this important issue. Indeed, Commissioner Loevinger
noted in his dissent that "no serious argument is made [in
the majority opinion] on the basis of either statutory lan-
guage or legislative history" that Presidential press con-
ferences are not exempt as "on-the-spot coverage of bona fide
news events." We suggest that the majority's reliance on a
prior decision to the effect that a debate between two Califor-
nia gubernatorial candidates forms a questionable basis for
concluding that live "on-the-spot coverage" of Presidential

press conferences would not be exempt from Section 315. OB A
0
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NEWSWORTHINESS OF PRESIDENTIAL STATEMENTS

the uniqueness -- and inherent newsworthiness -- of the

Presidency. 1Indeed, it is significant to note that FCC

Commissioner Loevinger, in his dissenting statement in

Columbia Broadcasting System, supra, took note of the

The Commission and the courts- have consisténtly recognized

special role of the President in American polities in ren-

dering his judgment that Presidential press conferences

should be exempt from Section 315. In his dissent, he

stated:

"The basic issue here involves a Presidential
press conference.... The President of the
United States is the Chief of State of this
sovereign nation. The position is wholly
unique. To assimilate the President in the
performance of his regular functions as Chief
Executive to the role of a mere candidate for
office, indistinguishable from a sheriff,
coroner or mayor, is not merely disrespectful
to the President and the nation but is in-
accurate, unrealistic and unsound.'"*¥

The dissenting Commissioners in Columbia Broadcasting System,

supra, correctly interpreted, in our view, the Congressional

history of the 1959 amendments to Section 315 in determining

that Presidential press conferences ocught to be exempt from

the "equal time" requirements of Section 315.

*

40 FCC 395, L406.
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Senator Pastore, Senate Manager of the bill fo amend Section
315, used the Presidency as the prime example of why the
amendments were needed. Thus, Senator Pastore stated, if
the President were a candidate for reelection he "could not
stand up in front of the American flag and report to the
American people on an important subject without every other
conceivable candidate standing up and saying 'I am entitled

to equal time.'"¥

Eight years after its decision in Columbia Broadcasting

System, the Commission, in its First Report on Part V of

the Fairness Doctrine,*¥* characterized the Presidency as

"the nation's most powerful and most important office," and
stated, "[als the Court [of Appeals, D.C. Circuit] noted in

Democratic National Committee v. FCC,...the President's

status differs from that of other Americans and is of a
superior nature, and calls for him to make use of broadcasting
to report to the nation on important matters:

'While political scientists and historians may
argue about the institution of the Presidency
and the obligations and role of the nation's
chief executive officer it 1s clear that in
this day and age it 1s obligatory for the
President to inform the public on his program
and its progress from time to time. By the
very nature of his position, the President is

* Cong. Rec., July 28, 1959 at p. 13189.

#% 36 FCC 2d 40 (1972). Kf“’#o}
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a focal point of national 1life. The people

of this country look to him in his numerous
roles for guidance, understanding, perspective
and information. No matter who the man living
at 1600 Pennsylvania Avenue is he will be
subject to greater coverage in the press and
on the media than any other person in the free
world. The President is obliged to keep the
American people informed and...this obligation
exists for the good of the nation.... (SI1. Op.
pp. 26-27) "%

Thus, Commission and judicial statements and the legislative
history of the 1959 amendments all suggest that the Presi-
dency 1s a unique news source of significant importance.*#%
While it is undisputable that he is also the leéder of a

political party, we believe that his actions in each role

can -- and should -- be treated separately. In Democratic

¥ 36 FCC 24 40, 6.

¥%¥ Journalists, especlally, have recognized the critical need
for frequent Presidential press conferences and their impor-
tance to the American public. Thus, for example, Washington
newspapermen Stuart H. Loory and Jules Witcover, in a January
11, 1971 Letter to the Editors of The New York Times, stated
"[bletween quadrennial elections, (press conferences] are the
only mechanism for Presidential accountability to the public";
Marquis Childs, writing in the April 27, 1974 Washington Post
stated that the press conference "is the only medium of ex-
change between the public and the President...." And such
conferences became "all the more important as the claims of
executive privilege and national security have narrowed the
response of the executive to Congress"; and a May 8, 1975
editorial in Newsday stated that "[tlhe press conference is
virtually the only setting in which the President appears
without absolute control over the way he appears to his audi-
ence. It's good for both the Presidency and the country...."
The tragedy of Watergate merely underscores the importance of
this type of Presidential accountability to the public thrgggh
the searching questions of professional Journalists. {/g.‘°”o
i
e
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National Committee, the Court stated:

"In matters which are non-political the Presi-
dent's status differs from that of other
Americans and is of a superior nature. Of
course, as a candidate the President is subject
to the same terms of 315 as apply to other
candidates. Some will proffer that a first

. term President is involved in his political re-
election campaign from the date of his inaugura-
tion, however, we believe that adoption of this
view would only serve to frustrate the ability
of the President and the licensees to present
authoritative Presidential reports to the public."¥

As we interpret the Commission's 1964 ruling in Columbia

Broadcasting System, supra, it is unimportant whether Presi-

dent Ford calls a press conference in fﬁrtherance of his
candidacy or in furtherance of his duty, as Chief Executive
Officer, to keep the people informed on important national
and international issues. Any such press conference now
called by President Ford -- for any reason -- will be effec-
tively barred from live broadcast coverage by licensees. We

believe the Court, in Democratic National Committee, supra,

recognized the need to determine the capacity in which the
Presiden% is acting when he calls a press conference, and we
believe this determination is one properly left to the
professional journalistic judgment of licensees. The re-

sponsibility of the Commission is simply to determine

¥ 160 F.2d4 891 (1972) at p. 905.
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whether a licensee, in exercising this judgment, has acted

reasonably.¥

Congress, in our view, provided guidance for licensees to
determine when a President, in calling alpress cohference,
is acting to inform the American public of important national
or international matters or is acting to further his candi-
dacy. That guldance was provided by inserting the words
"bona fide" in the 1959 Amendments to Section 315. To be
exempt, a news interview must be "bona fide"; similarly, a
news event must be "bona fide." If, for example, a candi-
date called several press conferences immediately prior to
an election, the "bona fides" of these conferences would
certainly be in question. Judgments as to the de facto
purpose for these press conferences, however, are typical
news judgments which ought to be made by professional
journalists -- and those judgments should not be second-
guessed by the Commission unless they are clearly unreason-

able. %%

* National Broadcasting Company, 25 FCC 2d 735 (1970).

#¥*%* See Columbia Broadcasting System v. Democratic National
Committee, 402 U.S. 94 (1973). The Supreme Court there
stated, "[fJor better or worse, editing is what editors are
for; and editing is selection and choice of material. That
editors--newspaper or broadcast--can and do abuse this power
is beyond doubt, but that is no reason toc deny the discretion
Congress provided. Calculated risks of abuse are tak
order to preserve higher values" (at pp. 124-25).
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In the next two sections we discuss why we believe that
Presidential news conferences are exempt from Section 315 as
"on-the-spot coverage of...bona fide news event[s]" and/or
as "bona fide news interview[s]." We believe that Congress
so intended, and we believe the public interest would be
furtﬁered -- not frustrated -- were the Commission to lodge
such judgments with licensees by ruling that Presidential
press conferences, subject to "bona fides," are exempt from

Section 315.

"ON-THE-SPOT COVERAGE OF BONA FIDE NEWS EVENTS"

We believe that live broadcasts of Presidential press con-
ferences constitute "on-the-spot coverage of bona fide news

events" within the meaning of Section 315(a)(4).

In connection with the exemption for "on-the-spot coverage
of bona fide news events," the Congressional Conference
Committee Report stated that:

"[{Iln referring to on-the-spot coverage of
news events, the expression 'bona fide news
events'...1s used to emphasize the intention
to 1limit the exemptions from the equal time
requirement to cases where the appearance

of a candidate is not designed to serve the
political advantage of that candidate."*¥

¥ Conference Committee Report, Cong. Rec., September 3,
1959 at p. 16343.
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Further, Congressman Harris explained the exemption of
315(a)(4) as follows:

"This requirement regarding the bona fide
nature of...news events was not included
without careful thought.... It sets up a
test which approprlately leaves reasonable
latitude for the exercise of good faith
-news judgment on the part of broadcasters
and networks."#

We believe that the Commission, in Columbia Broadcasting

System, supra, has deprived licensees of this "reasonable

latitude for the exercise of good faith news judgments" by
ruling that Presidential press conferences are not "bona
fide news events" within the meaning of Section 315(a)(4).
All three dissenting Commissioners disagreed with this
aspect of the ruling. Thus, Commissioner Hyde stated
"[wlhether a press conference 1is newsworthy in whole or in
part for the purposes of on-the-spot coverage is for the
experts in the gathering and dissemination of news."¥#¥
Commissioner Ford, dissenting, stated "[i]t is my view that
the appearance of the President at a news conference attended
by newsmen from all over the world is a spot news event, the
broadcast of which constitutes an on-the-spot coverage of a

bona fide news event within the meaning of Section 315(a)(l).*%*

® Cong. Rec., September 2, 1959 at p. 16313.

*% 4o FCC 395, 399. /:(f’ofro
¥R %

Lo Fcc 395, 4oo.
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Finally, Commissioner Loevinger stated:

"As to the fact that these press conferences

are bona fide--and, indeed, bona fide news

events--there can be no question from the view-

point of common sense. It 1s a fact known to

all that the press conference of the Presldent

of the United States is the source of some of

the most important news, both national and

_international, in the world today. One of the

‘purposes of the 1959 amendment to the Communi-

cations Act was to insure that such news would

be available through the broadcasting media to

the American people."¥*
The Commission has long recognized that some Presidential
appearances are news "events" which ought to be exempt
from Section 315. In 1956, for example, prior to the
amending of Section 315 in 1959, President Eisenhower spoke
to the nation on the so-called "Suez crisis.” Although
opposing candidates demanded "equal time," the Commission
did not believe that Congress "when [it] enacted Section
315...intended to grant equal time to all Presidential can-
didates when the President uses the alr lanes in reporting

to the Nation on an international crisis."##

Indeed, in consideringfthe validity of the majority rationale
in its September 30, 1964 ruling on press conferences, it is

significant to note.that three weeks later the Commission

¥ 40 FcC 395, 405.
¥%# 14 RR 722 (1956).
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held that a speech by President Johnson during the 1964
Presidential campaign was exempt as a "bona fide news event."
Mr. Johnson's address concerned nuclear testing in China and
a change in leadership in the Soviet Union. The Commission
noted:
" "In short, we think that the networks could

reasonably conclude that statements setting

forth the foreign policy of this country by

1ts chlef executive in his official capacity

constitute news in the statutory sense. Simply

stated, they are an act of office of the Presi-

dent of the United States."#*
The phrase "news in the statutory sense," in our view, de-

serves closer scrutiny. In Columbia Broadcasting System v.

Democratic Natiohal Committee, supra, the Supreme Court

stated:

"[I]Jt would be anomalous for us to hold, in

'~ the name of promoting the constitutional
guarantees of free expression, that the day-
to-day editorial decisions of broadcast licen-
sees are subject to the kind of restraints
urged by respondents. To do so in the name
of the First Amendment would be a contradic-
tion. Journalistic discretion would in many
ways be lost to the rigid limitations that the
First Amendment imposes on government. Appli-
cation of such standards to broadcast licensees
would be antithetical to the very ideal of
vigorous, challenging debate on issues of public
interest.'"*#

What 1s "news," then, "in the statutory sense," has been

seen by the Supreme Court to be a judgment clearly within

¥ 3 RR 2d 647, 650 (1964).
¥% 412 U.S. 94, 120-121 (1973).
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the province of the licensee. And the Commission's role --
lest it impinge on First Amendment values, -- is restricted

to a review of the "reasonableness" of these judgments.

While the Commission did characterize its decisions in
President Eisenhower's "Suez crisis" speech and President
Johnson's "foreign policy" address as "extraordinary reports,"
the Commission has also determined far less "extraordinary"

reports to be "on-the-spot coverage of bona fide news events"”

within the meaning of Section 315(a)(4). Thus, in its

Letter to Thomas R. Fadell, Esq.,¥ the Commission concluded

that station WWCA's broadcast of the Gary City Court pro-
ceedings four times weekly constituted "on-the—gpot coverage
of [a] bona fide news event." The Commission there ruled
that the appearanée of presiding Judge A. Martin Katz, a
candidate fbr Mayor of Gary, Indiana, in each of these
broadcasts did not create equal time obligations. The
broadcasts dealt, according to the ruling, with "the actual
trial of traffic cases and all other cases on the agenda of
an average city court."¥*¥ The Commission believed it rele-
vant that the court proceedings had been broadcast by the

station long before the ju%ge's candidacy and the Commission

® 4o FCC 380 (1963).

¥*% Id. at p. 380.
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stated that it was "persuaded" that the broadcasts were
exempt by the fact that the broadcasts ‘concerned not only
"the operation of an official government body" but also the

"'news' interest of the court."

Is this Commission now prepared to state that the broadcast
of traffic court proceedings can Be exempt as "on-the-spot
coverage of a bona fide news event" but a Presidential press
conference covering Cambodia, the economy, the energy cri-
sis, arms limitation negotiations, the CIA or other topics
of national significance, is not exempt? We submit that

such a decision cannot be rationally supported.

As noted above, President Ford has held eight Washington
press conferences open for broadcast coverage in his 11
months in office. In each of these conferehces, the Presi-
dent discussed ﬁopics relating to the security and foreign
relations of the United States, as well as significant
déméstic matters. Such topics ranged from President Ford's
discussions of the U.S. involvement in the affairs of Vietnam,
Cambodia, South Korea, and mid-east countries to the activi-
ties of the CIA at home and abroad. Clearly, Presidential
press conferences are regularly the source of major Presi-
dential news announcements concerning both national and

international issues. A few recent examples of significant
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news reports emanating from press conferences are: the June
9, 1975, President Ford announcement that he was forwarding
the Rockefeller Report on the CIA to the Justice Department
for possible prosécution; the May 6 plea to the nation by

the President asking it to "open its doors" to Vietnamese

and éambodian refugees; and his April 4 statement'warning
enemies of the U.S. not to mistake this nation's recent
setbacks as a sign of weakness. InAaddition, we submit that
Presidential press conferences are considered to be of great
news value to all media -- not Just broadcasters. Ve attach,

for example, The New York Times' front page reports on each

of President Ford's Washington press conferences broadcast
by CBS. The Times also prints the text of each press con-

ference .in its entirety.*

*¥ Just as the Times publishes these texts, CBS News wishes
to retain the right to determine, on the basis of newsworthi-
ness, whether to broadcast the entire Presidential press
conference.
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BONA FIDE NEWS INTERVIEW

We believe that Presidential press conferences are "news

interviews" within the meaning of Section 315(a)(2).

Presidential press conferences consist of an interrogation
of tﬁe President by various representatives of the-broadcast
and print news media, and answers by the President to such
questions. These conferences are held on a periodic basis
throughout the year. In some instances, the President may
make a short statement prior to the commencement of the
question and answer session. The range of the questions
posed by reporters is unlimited; often questions are pene-

trating; often they are adversary.

One factor to be considered in examining the applicability
.of the "bona fide news interview" exemption to Presidential
press conferences is the Congress' principal concern with
respect to news interviews -- possible attempts by local
broadcasters to further the candidacy of local candidates.
Thus, Congressman Harris, House Manager of the 1959 bill to
amend Section 315 stated that "[tlhe great problem is that
on the local 1eve1 a broadcaster might set up panel discus-
sions or news interviews that are not regularly scheduled...

[but are] an effort to...further the candidacy of some
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political candidate."* 1In the Senate, Senator Engle stated
that he had

"[N]o objection to the programs 'Meet the
Press' and 'Face the Nation,' which are
nationwide affairs, because...there are only
~a few men of national prominence who would
appear.... Those broadcasts could be care-
< fully monitored. But I was afraid of...panel
discussions at the local level."#*#
In additlon, Senator Scott stated that the fear of the
Senate Conference Committee was that "in some local areas,
there would be rigged news interviews for the benefit of one

candidate or the other.'*®#%#

Nor do we believe that Congress intended the strict, mechan-
istic definition of the word "regular" that the Commission
has applied in its rulings. As Commissioner Loevinger

stated in his dissent in Columbia Broadcasting System,

supra, the word regular has "a wide variety of meanings" and
that "it seems most reasonable to construe 'regularly sched-
uled' as meaning 'recurrent in the normal and usual course
of events' rather than as 'recurrent at fixed and uniform
time intervals.'" And with respect to the regularity of
Presidential press conferences, Commissioner Loevinger

stated:

* Cong. Rec., September 2, 1959 at p. 16309.

¥OR -
Q@ “‘_‘
* % Cong. Rec., September 3, 1959 at p. 16344, /i/f €§
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¥%%* Cong. Rec., September 3, 1959 at p. 16347.
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"There is not, and cannot be, any question
that Presidential news conferences have been
held over many years, are recurrent in the
normal and usual course of events, and are
regular in every meaning of the term except

the most narrow."#*
The second major requirement, the Commission has stated, for
a news interview to be bona fide is that it be under the
"exclusive control" of the network or station. In Columbia

Broadcasting System, supra, the Commission held that press

conferences are not under the control of the network or

licensee since:

"[NJot only the scheduling but, in significant

part the content and format of the press con-

ference is not under the control of the network.

Thus, the candidate determines what portion of

the conference is to be devoted to announce-

ments and when the conference is to be thrown

open to questions."¥#¥
We believe that Congress' primary concern with "control" of
news interviews was that such control be out of the hands of
a candidate -- an "exercise of [a licensee's] bona fide news
judgment and not for the political advantage of the candidate
for public office."*¥*¥* While a President, admittedly,

occasionally makes a statement before opening the session

¥ 40 FCC 395, 4o04.
®# 40 FCC 395, 397.

,,,,,

¥%% Conference Committee Report, Cong. Rec., Septembﬁg;}ﬁkg\
£y <,

1959 at p. 16343.
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to questions, the crux of the conference is the questions

and answers themselves.¥® And these questions are clearly

out of the hands of the President.

As Commissioner Loevinger stated in his dissent:

-"What Congress did mean, as the legislative
history shows, 1s that the questions were

not to be controlled by the candidate. There
is no ground for suspicion that the questions
asked of the President at a press conference
are anything other than bona fide questions
put by the reporters at their own instance

or that of their editors. 1Indeed, this is
one of the elements that makes such an event
newsworthy. Consequently, it seems clear...
that the element of control by the news media
which was contemplated by Congressional intent
is present in such press conferences."¥#

In 1962 the Commission decided that a weekly press confer-
ence of a governor, during which reporters would phone in
questions and the governor would answer over the air, was a
"bona flde news interview." As Commissioner Loevinger
pointed out, the only difference between this "interview"

and a Presidential press conference is that the governor's

conference was held weekly "whereas the Presidential press

¥ There 1s, of course, no reason to support a holding that

a short opening statement at a press conference on an impor-
tant issue facing the public is not exempt, while a longer
report to the public may be exempt. Yet this is the result
flowing from the 1964 Commission decision.

¥*%¥ L0 FCC 395, 405.
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conference is held only when the President believes that

there is news.".

Thus, while we believe that the regularity of a news inter-
view and 1ts control by the licensee are relevant considera-
tions in determining whether or not such an interview is
exempt from Section 315, we submit that the Commission's
prior interpretation has been too narrow. We submit that
Congress' primary concern was that such interviews be "bona
fiae" -- not merely a thinly guised vehicle for the political
advantage of the candidate. Further, we believe that the
judgment of "bona fides" is properly that of the licensee.
In consequehce, we urge the Commission to rule that Presi-
dential press conferences, subject to "bona fides," are
exempt from the "equal opportunities" provision of Section

315.

CONCLUSION

We urge the Commission to preserve -- not inhibit -- the
free flow of news from the President to the people by ruling
that Presidential press conferences are exempt from the
"equal time" provision of Section 315. We believe such a
ruling would serve to implement the intent of Congress when

it passed the 1959 amendments and to enhance the prospect
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of an informed public on major national and international

issues of the day.

CBS requests this ruling from the Commission in view of the
great and immediate importance of this matter which affects

licensee obligations under Section 315.

Respectfully submitted,
CBS INC.

By__/s/ Ralph E. Goldberg

Ralph E. Goldberg

/s/ Allen Y. Shaklan

Allen Y. Shaklan

/s/ Kevin P. Conway

Kevin P. Conway
Its Attorneys

51 West 52 Street
New York, New York 10019

July 16, 1975
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" Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
The Handling of Public Issues Under )
the Fairness Doctrine and the Public ) Docket No. 19260
_Interest Standards of the Communica~ )
tions Act. )

PETITION FOR REVISION OF
FIRST REPOQT/FAIRNESS REPORT IN DOCKET NO. 19260 OR FOR
ISSUANCE OF POLICY STATEMENT OR DECLARATORY RULING

The Aspen Institute Program on Communications and Society (herein

called Aspen Program) seeks revision or clarification of the Commission's

policies concerning the applicability of the 1959 Amendments to Section

315 to certain joint appearances of political candidates. The two revi-
sions sought -- explained in full in the aiscussion below -- will enable
broadcasters more effectively and fully to inform the American people
on important political races and issues.

These suggested revisions stem from a year—old project to develop
a program to make the Bicentennial a model political broadcast year.
As a part of that project, a conference of several experts with con-
siderable experience in the political broadcast field was held on oo
March 14, 1975 at the Brookings Institution, Washington, D.C. The
conference considered actions that might be taken by Congress, the Fcc;
broadcasters, candidates and their consultants, and voluntary citizsns
organizations.. The two matters in this petition were raised at the éon—
ference, and appear most worthy of consideration by the Commission.

. The Aspen Program seeks these revisions in the context of Docket No.

19260, since that proceeding is concerned specifically with political

TyyyeL
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broadcast issues* and appears still open for further action in light of
several pending petitions for reconsideration. However, we stress that
the manner of proceeding is of no great moment, and that the Commission
may prefer to issue a new policy statement or declaratory ruling, réther
" than reviserthe'First Report or 1974 Fairness Report. What is crucial

is that the Commission act promptly to resolve these iﬁportant matters,
so that broadcasters, candidates, and the public can be definitively
informed of the ground rules well before the 1976 campaign. We therefore
strongly urge final Commission action. in the very near future, in order

to allow for both reconsideration and possible court review.

I. The Commission should give the Section 315(a)(4) exemption-for on-

the-spot coverage of bona fide news events its proper broad remedial

construction, and should thus overrule the NBC (Wyckoff) and Goodwill

Station decisions.

The issue. In 1959 Congress amended Section 315 in order to overrule the
Lar Daly case, in which the Commission had adopted a "rigid interpretation
of [the] equal oppqrtunity [of] Section 315" (i.e., that broadcasters
could not devote ". . . 1 minute to a . . . candidate [in a newscast]
without being compelled to make available a minute to every other legally

k%
qualified candidate to the same office"). This FCC action in Lar Daly,

the Senate Committee found,

" . . could lead to a virtual blackout in the presentation of

*
See First Report, 39 Fed. Reg. 26384 (1972); Fairness Report,
39 Fed. Reg. 26372, 26384 (1974).

%k
See Rept. No. 562, 86th Cong., lst Sess., p. 9 (1959) (herein
called Sen. Rept.); H. Rept. No. 802, 86th Cong., 1lst Sess., pp. 2<4
(herein called House Rept.).
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candidates on the news~type programs . . . [and] would not
serve the public interest. An informed public is indispen~-
sable for the continuance of an alert and knowledgeable dem=~
ocratic society. The public should not be deprived of the
benefits that flow from this dynamic form of communications
during the critical times of a political campaign . . ."

> The importance of television was particularly noted:

"Television has a tremendous potential.to sharpen the public's
interest in and knowledge of the Nation's political life whe-
ther it be on the Natiomal, State, or local level. 1It is able
to present to the people in the big cities, as well as in the
rural areas, a firsthand knowledge of the political candidate -~
how they look, how they sgeak, how they think, whatever variety
of man they may be . . ."*¥

The Congress thus decided to exempt the four news type categories set

out in Section 315(a), stating

", . . sharp searching questioning of the interview=type show

and the on-the-spot coverage of news events such as political
conventions, affords every viewer with a ringside seat. No one
will question that the categories of programs exempted by this
legislation serve to enlighten the public and that a broadcaster
who offers news, news interviews, news documentaries. [or] on-the-
spot coverage of news events . . ., is discharging his obligation to
operate in the public interest by making such programs available."

The Congressional purpbse is thus clear — "to make it possible to

" e "o give full .

1.

cover the political news to the fullest degree . . .
meaningful covérage to the significant events of the day."  The Commis«

sion, however, has not given full scope to this purpose. In a series of

*
Sen. Rept., at p. 10. e
*k_ ’ ,/g.iﬁﬁg\\
Ib'bd. . . f’ D) <:,¢ ,
k% , Pa @]
Ibid. - g;? 57
TSee 105 Cong. Rec. 1445 (1959) (Sen. Pastore responding to questiéh ;5

of Sen. Holland); 106 Cong. Rec. 13424 (1960) (Senator Pastore), ™ e
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caées interpreting Sectio; 315(a)(4) ~~ the exemption for on-the-spot
coverage of bona fide news events «~ the Commission has rendered a nar-
row, niggardly construction,.rather thanioneAfully prométing the broad,
remedial purposes of the 1959 Amendment .,

Thus, in the NBC (Wyckoff) decisions,* the Commission held that the
California stations' coverage of a one-hour aebate between two candidates
for Governor, heldAas a part of the annual convention of thebUnited Press
Intérnational,** wés not exempt as on-the~spot coverage of a bona fide
‘news event. In the Goodwill Station case, the radio station WIR had for
several years broadcast the dinner speakers or programs at the Detroit
Economic Club because of the newsworthiness of the topic and speakers; in
line with this policy, it broadcast a debate sponsored by the Club be-
tween the two major party candidates for Governor of Michigan. The Com-
mission held that this broadcast did not constituté "on-the-spot coverage
~of a bona fide event",*** and thus tﬁat the Socialist Labor Party candidate
was entitled to equal time.+

In the Goodwill Station decision, the Commission relied heavily upon
the "guidélines" in the House Réport, and particularly that "the principal

test was 'whether the appearance of a candidate is incidental to the on~

*
Telegram to Robert C. Wyckoff, 40 FCC 366 (1962), reconsideration
denied, NBC, 40 FCC 370 (1962).

*k
The debate was not arranged by the stations but rather was broadcast
as a part of their bona fide news judgment. See 35 Fed. Reg. at 13055

(p. 26) .
*kk
See 40 FCC 362 (1962).

TIn Socialist Labor Party, 15 FCC 2d 98 (1968) aff'd. per curiam
by order entered October 31, 1968, sub. nom Taft Broadcasting Co. v.
FCC, Case No. 22445, D.C. Cir. 1968, the Tommission refused to exempt . v
a press conference held when a presidential candidate brought his c¢ ign <.
to the station's community. While the decision may be correct on th¢<ground -
that the press conference was arranged by the station and its person >
the rationale is the same as in the above cases.

o

>
~



~5-

the-spot coverage of a newsvevent . . .'".* It also pointed out that a
debaté between candidates was not intended to be exempted, as shown

by the 1960 suspension, and that no distinction could-be made because
the debate was a news event planned entirely by non-broadcast entities
" (i.e., the Economic Club). In the NBC (Wyckoff) ruling, the Commis-
sion relied greatly on the difficulties that would ariéé if a broad-~
caster could simply deem some occurrence in'a ¢éampaign "newsworthy"

and on that basis exempt from the equal opportﬁnities requirement. The
,resﬁlt, the Commission stated, would be "large scale" relief from the
requirement —- and the legislative history made clear that Congress
intended no such result.**

The consequence of these rulings has been to greatly diminish the
efficécy of the on-the-spot news exemption, and thus the broadcaster's
coverage of political news events. If two rival candidates afe invited
to the Leagﬁe of Women Voters meeting or an AP or UPI Convention for a de<
bate or simply to make back-~to-back speeches on some important topic,
the broédcasters cannot exercise their bona fide news judgment to cover
this important political news in full -~ because'they might then have to
give equal time to se?eral fringe-party candidates. The event can be
on page one of every newspaper -- can occupy half of the station's even-
ing news presentation, but the broadcaster cannot render that most unique
public sef&ice‘—— bringing the event live into the homes of every inter-

ested voter. Broadcasters, despite the clear Congressional intent, are

still not ", . . free in their coverage of news."f
* : T Py
40 FCC at p. 364, H. Rept. at p. 7. R ‘363
*k o ©3
: . i !
+106 Cong. Rec. 13424 (Statement of Senator Pastore). 1:} g
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The Aspen Program does not wish .to quarrel over the past. Rather,
we seek a new "hard" look by the Commission whether its construction is
stifling full bfoadcast journalism and robust, wide<open debate.* We
believe that the Commission's existing interpretation of Section-315(a)(4)
- is based on erroneous analysis, and that invgny event, new policies devel-
oped by the Commission since the adoption of that interpretation require

a different result. We shall discuss these:points below.

The proper construction of Section 315(a) (4)
1. The Commission has wide discretion in construing the scope of

news type exemptions. Thus the Senate Report states (p. 12):

. « It is difficult to define with precision what is a news~
cast, news interview, news documentary, or on-the-spot coverage
of news event or panel discussion. That is why the committee
in adopting the language of the proposed legislation carefully
gave the Federal Communications Commission full flexibility
and complete discretion to examine the facts in each complaint
which may be filed with the Commission . . .

"The Congress created the Federal Communications Commission
as an expert agency to administer the Communications Act of
1934. As experts in the field of radio and television, the
Commission has gained a workable knowledge of the type of
programs offered by the broadcasters in the field of news, and
related fields. Based on this knowledge and other information
that it is in a position to develop, the Commission can set. -
down some definite guidelines through rules and regulations
and wherever possible by interpretations."

‘The Courts have also noted this discretion. See Taft Broadcasting Co.

*k
v. FCC, supra.

* L

Cf. NBC v. FCC, F.2d (D.C. Cir. 1974); Brandywine-Main Line ., t%ko
Radio, Inec. v. FCC, 473 F.2d 16, 52 (D.C. Cir. 1972), cert. denied, 412
U.S. 922 (1973). ’ )

*% "
In affirming the Commission's Socialist Labor Party ruling, supra, the
Court stated that it found ". . . no basis for disturbing the Commission's.._

'
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2. That discretion should of course be exercised to promote the
broad remedial purpose of the legislation, énd we havevélready shown
th#t purpose =~ namely, to bermit broadcasting to cover "to fhe fullest
.degree" the political news events. There is an additional crucial con~
sideration here -- the need to adopt a constfuction that avoids ser-
ious constitutional issues. It is hornbook‘law that if there are two
constructions, one of which raises serious constitutional problems and
‘the other obviates such problems, the latter will be preferred.* That
is precisely this situation: The Commission's construction of Section
315(a) (4) raises the most serious First Amendmeﬁt issues;’the construc—
tion urged by the Aspen Program promotes the goal of the First Amendment
-- by affording the widest possible audience for robugt, wide-open
debéte.

A simple example makes this poiht. Suppose in the 1960 election
that there were no suspension of the equal time requirement and Mr. Ken=

nedy and Mr. Nixon agreed to debate before the Editors or UPI Conven-

tion. There were, however, on the ballots in the several States 14 other

exercise of discretion in issuing the order on review herein, Philadelphia
Television Broadeast Co. v. FCC, 123 U.S. App. D.C. 298, 359 F.2d 282
(1966) . . .". 1In the latter case, the Court stated (supra, at pp. 299«
300): ' :

In approaching the problem of statutory interpretation before
us, we show "'great deference to the interpretation given the
statute by the officers or agency charged with its administra-
tion. 'To sustain the Commission's application of this statutory
term, we need not find that its construction is the only rea-
sonable one, or even that it is the result we would have reached
had the question arisen in the first instance in judicial
proceedings.'" [footnote citation omitted]

*
See Ashwander v. TVA, 297 U.S. 288, 348 (1936) (J. Brandeis con-~ o
curring), and cases cited, : &
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candidates for the Office of President.* In view of this large group of
candidates entitled to free time, the debate would not be telecast under
the Commission's construction of Secfibn 315(a) (4). The electorate would
. thus be deprived of the most worthwhile informational programming -

and wifh no offsetting gain, since no time is afforded  the fringe party
candidates. . . |

The Commission, as the expert agency in this field, has stressed

- %k
this obvious conclusion:

"In short, section 315 in its present form would appear, as
is claimed, to inhibit broadcasters from affording free time
to major presidential candidates ~- and does so, we urge,
without any significant practical compensating benefits. The
effect of section 315 is not that the Socialist Labor or Vege-
tarian candidate gets free time; rather, no one gets any sub-
stantial amounts of free time for political broadcasts. Further,
and most important, there would appear to be little, if any,
public benefit from insuring equal treatment for candidates
whose public support is insignificant . . ."

/

*C. Benton Coiner, Conservative Party of Virginia; Merritt Curtis,
Constitution Party; Lar Daly, Tax Cut Party; Dr. R. L. Decker, Prohibition
Party; Farrell Dobbs, Socialist Workers Party, Farmer Labor Party of Iowa,
Socialist Workers and Farmers Party, Utah; Orval E, Faubus, National States
Rights Party; Symon Gould, American Vegetarian Party; Eric Hass, Socialist
Labor Party, Industrial Government Party, Minnesota; Clennon King, Afro-
American Unity Party; Henry Krajemski, American Third Party; J. Bracken
Lee, Conservative Party of New Jersey; Whitney Harp Slocomb, Greenback
Party; William Lloyd Smith, American Beat Consensus; Charles Sullivan,
Constitution Party of Texas.

In 1964, at least eight major and minor parties qualified presiden-
tial candidates for appearance on State ballots; in 1968, the figure was
nine.

*%
Statement of Chairman Burch on H.R. 13721, before House Subcom-
mittee on Communications and Power, 91st Cong. 2d Sess., June 2, 1970,

po 5: - t';*bzg

'\/'
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The Aspen Program's point is equally obvious: The Commission has .
discretion to adépt a construction of Section 315 that avoids or greatly
ameliorates the above inhibiiing effect, and under the law it must there-
fore adopt-that construction.* |

3. There is no question but that a common sense view of the phrase,
"qn—the—spot coverage of bona fide news events", inclu&es a pélitical news
event such as the UPI debate in Wyckof?'qr the Economic Club debate in
Goodwill Station. The event is news —— indeed, page one headline news in
the local newspapers. The statutory language gives one example of a news
event — ". . . including but not limited to political conventions . . .".
Surely the UPI debate is the same kind of political event as the acceptance
speech of the candidate at the convention.

And the legislative history supporté this common sense view. Thus,
Senator Scott noted that the term news has a "very broad definition" «-

% .
"of current interest". Chairman Harris stated that ". . . news events

would necessarily have reference to current events of news importance" -—

: ek
". . . cover bona fide events" to be exempt.

that the program must
Finally, the House Conference Report stresses that fhe term bona fide means
in the exergise of bona fide news judgment and 'where the appearance of a
candidate is not designed to serve the political advantage of that candi-

date". A joint appearance of candidates at an event like the UPI or o

Economic Club debate is clearly not designed to serve the political advane

*See here the statement of similar import of Senator Scott in the
debates on the 1959 Amendments, 105 Cong. Rec. 17831 (Because of First
Amendment considerations, ". . . we ought to be exceptionally careful to
provide as much freedom of expression on radio and TV as we possibly can . . .

*k o
105 Cong. Rec. 17831. o ETEON
Kk . AN
105 Cong. Rec. 17830. : !

; =

TH. Conf. No. 1069, 86th Cong., lst Sess., p. 4. 5 ;;}

o
-
T J
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tage of any one candidate.-- indeed, it is.a clearer case of a bona fide
news event than that expressly included in the statute, the acceptance
speech at the convention.
4., The reasons giveh by the Commission for its narrow construction
do not withstand analysis. First, the’Commission relies heavily upon the
" "incidental test", citing the House Report that ". . . the principal test
was 'whether the appearance of a candidate is incidental to the on~the~spot
coverage of a news event . . .'" (Goodwill Station, supra, 40 FCC at p. 364).
And in Wyckoff, the Commission notes that the networks did not cover "any
'aspect of the UPI convention other than the joint appearance of Governor
Brown and Mr. Nixonﬁ (40 FCC at 372-72) —-- again indicating that to be a ,
"bona fide" news event within 315(a) (4), the matter cannot be the political
event itself but rather must be incidental to some other news coverage (e.g.,
cutting a ribbon at some opening; greeting a foreign dignitary).
The Commission was simply wrong. The House version did specify the

‘"incidental test"*, but it was dropped in conference, with the single
ekception of Section 315(a)(3), which exempts the bona fide news docu-
mentary "if the appearance of the candidate is incidental to the presen-
tation of the subject or subjects covered by the news documentary". The
legislative history is thus clear: The appearance of the candidate

need not be incidental to some other news occurrence, but rather can be

the news event itself. 1In this respect, the position taken by Congressman
Bennett is particularly pertinent: He strongly urged in the floor debate

that the incidental test was unworkable and in ". . . instance after in-

* ‘ >
See 105 Cong. Rec. at p. 16231 (Chairman Harris), H. Rept., at pp. 2,7.
Thus, the House version contained the following limiting phrase: ". . .

where the appearance of the candidate on such newscast, interview, or in

connection with such [on-the-spot] coverage [of news events] is incidental L. bE

to the presentation of news . . .". H. Rept. at p. 2.
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stance . . . Jwould leave] conscientious news directors in a quandary

whether the appearance of a candidate is incidental or not to the presen-
*

tation of news." And after the conference where this "incidental" pro- -

vision was dropped, he stated in the-floor debate:

"I feel that this language -~ 'incidental to the presenta-
tion of news' -- would make the task of broadcasters and the
FCC an impossible one and that even with the best intentions
in the world neither broadcasters nor the Commission can meet
the task of distinguishing between appearances which are inci-
dental and appearances which are not incidental. '

I am glad to see that the conference substitute omits this
language because the majority of the conferees felt as I do,
that this requirement would lead to even greater confusion
than we have at present under the Lar Daly decision."

The Commission also states that to give 315(a) (4) such a broad con-
struction would render meaningless the other three eiceptions to Section
315, and the action of Congress exempting the "Great Debates" through

T But there would still be a need (i) for the 1960 sus-

Public Law 86-677.
pension to facilitate the broadcast debates or (ii) for the 1959'exemptions of
bona fide news interviews or documentaries. These are not on-the-spot
coverage 6f news events —- they are studio matters.

Finally, the Commission points out that the liberal construction of
315(a) (4) carves a large hole into the equal time requirement since in
ani campaign ". . . the statement and actions of a candidate could always

be deemed newsworthy and the coverage and subsequent broadcast of all
\

his speeches and actions could [then] always be deemed on-the-spot coverage

*
105 Cong. Rec. 16241-2.

*%
Id. at p. 17778.

1.

f{;. i’“t’?@
NBC, supra, 40 FCC at p. 3712.

.ﬁ,
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of bona fide news events".* There are, however, two strong countering
considerations,

First, the Commission misreads the legislative history. It is true -
that the Congress, in the 1959 Amendments, ". . . did not attempt to

k%
" destroy the philosophy of equal time; it merely made exceptions . . ."

: Kkk )
But Congress "surely . . . wants to permit on~the-spot news", and 7t

was willing to take risks to make it possible for broadcasters "to cover
the political news to the fullest degree".* This is stated several times

L And it was set forth in the Senate Report,

dufing the floor debate.
p. 10: '"The public benefits are so great that they outweigh the risk

that may result from the favoritism that may be shown by some partisan
broadcasters.'". The Commission has not followed this balance struck by

the Congress: It has reduced the risks markedly, but at the expense of
achieving the broad remedial purpose of the 1959 1egislation..

Second, and equally important, the Commission's policies have changed
in a way that greatly reduces any risk in giving the Amendment their common
sense construction in line with Congress' remedial purpose. At the time
when Congress adopted the 1959 exemptions, there was no back-~up relief for

the candidate if a station acted unfairly in some exempt situation. For,

the Commission considered fairness issues only at renewal, and Congress

*NBC; 40 FCC at p. 371. For example, if the major party candidate
for President visited a city, his airport or city hall remarks and responses
to questions from the press could be covered live as "on-the~spot coverage
of a bona fide news event". :

%%
" Statement of Senator Magnuson in floor debate, 105 Cong. Rec. 14444,

*ekk
Ibid.
T1d. at p. 14451.

TTE.g., statement of Senator Pastore, 105 Cong. Rec. at pp. 14440, .
14445, SRS
. AN
-2
,, 2)
9 -/
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understood that while that might be a deterrence, it would provide no
relief in the context of the campaign.* But in 1963 the Commission
changed its fairness procedures to rule promptly on fairness complaints,
particularly because "a practice of waiting for renewal would be most
_unfair to candidates in political cémpaigns and would militate against
the all-important goal of an informed electorate in this vital area."**
On this ground alone, the Commission should.re—examine its restrictive
approach to 315(a) (4).

There is the additional consideration that thé_CommissionAin 1970
issued the Zapple rﬁling*** —- "a particularization of what the public
interest calls for in certain political broadcast situations in light of
the Congressional policies sefifprth in Section 315(a)".+ The Zapple
ruling states that even in non;équal time situétions{ the broadcaster must

treat the significant political candidates (e.g., those of the major par-

ties) in roughly comparable fashion -- that is, quasi-equal opportunities.

- .
See 105 Cong. Rec. 14440, 14445, 14662, Thus, the following
exchange occurred (p. 14445):

Mr. Pastore - . . . if an act of that kind were deliberate in an

effort to discriminate to the disadvantage of the cause of one
candidate, in comparison to the cause of another candidate, those
doing the broadcasting would be subject to a complaint and a
protest being made at the time they went before the Commission
for the renewal of their license, because under the law this
medium is considered to be in the public domain. That is the

" other safequard there would be." :

Mr. McCarthy - "What would happen? That would take place 2 or 3
years afterwards."

Mr. Pastore - "That is correct. That is positively correct."
k%
* Letter to Chairman Oren Harris, 40 FCC 582, 584 (1963). While

there is controversy over the Commission's case-by-case implementation of
the fairmess doctrine, all parties are agreed on the need to do so in the

campaign area. NBC v. FCC, ___ F.2d , n. 58 (D.C. Cir. 1974),
¥ etter to Nicholas Zapple, 23 FCC 2d 707 (1970). i w%(’
T39 Fed. Reg. at p. 26387. : {% E}
({? {Ef
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Lk
For, the Commission explained:

. . . If the DNC were sold time for a number of spots,
it is difficult to conceive on what basis the licensee could
then refuse to sell comparable time ot the RNC. Or, if during
a campaign the latter were given a half-hour of free time to
advance its cause, could a licensee fairly reject the subse-
quent request of the DNC that it be given a comparable oppor-
tunity? [footnote omitted] Clearly, these examples deal with
exaggerated, hypothetical situations that would never arise.
No licensee would try to act in such an arbitrary fashion. Thus,
the Zapple ruling simply reflects the common sense of what the
public interest, taking into account underlying Congressional
policies in the political broadcast area, requires in campaign
situations such as the above (and in view of its nature, the
application of Zapple, for all practical purposes, is confined
to campaign periods). . .

Again, our point here is obvious. There is no quasi~equal opportunity
doctrine requiring the presentation of fringe-party candidates or rough
equality on newscasts.** But there is a common sense approach applicable
here: If the Democratic Presidential or Vice-Presidential candidate were
invited to appear on a bona fide news interview show, the Republican
candidate would undoubtedly be afforded a comparable opportunity. And,
assuming the inapplicability of the equal time requirement, in the case
of a news event such as the airport visit of the Republican candidate and
its coverage by the TV station, common sense indicates that the station
would accord some comparable treatment to his Democratic rival, if the
situation were. to present itself. Thﬁs, under Zapple, the risk is again

markedly reduced, and there is simply no basis for the Commission adhering

* .

Ibid.

£ 1]

See par. 32, 39 Fed. Reg. at p. 26838. In short, the licensee retains
the necessary wide discretion to make journalistic judgments as to news-
casts or treatment of the non-major party candidate. See Letter to Law
rence M. C. Smith, 25 Pike and Fischer, R. R. 291 (1963). ‘e
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to a restrictive approach stifling broadcasting coverage of robust, wide~
open debate.

5. The Aspen Program does not claim that the approach urged here is-
not without difficulties. Of course there will be problems. But just as -
. the debate in 1959 made clear, those.difficultieé are the price of freeing
broadcasting to make its full contribution t; an infqrmed electorate, so
vital to the proper functioning of our democracy. See CBS v. DNC, 412
U.S. 94, 125 (1973) ("calculated risks of abuse are taken in order to
‘preserve higher values."). In law and in sound policy, the Commission can-
not lighten its burden by adopting a mechanical, narrow approach that is
easy of administration but stifles the fullest possible coverage of bona

fide political news events.
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II. The Commission should clarify its position on Section 315(a)(2) -~

the exemption for bona fide news interview programs —-- in light of the
Chisholm case.
| There is one aspect thét the Commission touched upon in its First

. Report in Docket 19260, and left in a confused, unsettled state —-- the
so-called Chisholm situation.* While the coﬁfusion is the fault of
the Court (not the Commission), nevertheless the matter is important
enough to warrant édditional‘Commission effort, as.the following dis~
"cussion shows.

In the 1959 Amendments, Congress exempted from the equal opportuni-
ties requirement appearances of candidates on the bona fide news interview
show.** éongress also made it clear that to be "bona fide," a news inter~-
view must not be designed to advance the candidacy of any individual and
must be a regularly scheduled program under the licensee's control.

- The issue in the Chisholm case involved the practice of the networks on
occasion to shift their news interview shows to prime time, with a full
hour devoted to joint of "back-to-back" appearances of guests, when in
their judgment this was warranted. Does this expanded, prime~time '"Meet
the Press" type of show, still fully under the control of the licensee
as to format, content, and inéerviewers and interviewees, remain an "ex—
empted" program? If iﬁ does not, then the appearance of a presidential

candidate could require equal opportunities for many fringe party candi-

dates (e.g., Vegetarian, Socialist Labor, Socialist Worker) and, in

. ‘ - .
See paragraph 37, First Report, 37 Fed. Reg. 12744, 12749.
*k
Section 315(a)(2), 47 U.S.C. 315(a)(2).

+See House Report No. 802, 86th Cong., 1lst Sess., pp. 5=7 (1959);
House Report No. 1069, 86th Cong., lst Sess., p. 4. '%,FUNO\.

- . i (-~
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effect, "kill" the program.

In the Chisholm case,* the Commission held: that such a program re;
mained exempt. In so acting, the Commission stated that it was facilita-
ting a larger contribution to an informed electorate by giving the 1959
.exemptiops a reasonable interpretation in line with the broad remedial
purpose of Congress. However, Mrs. Chisholm appealed, and the validity
of the FCC's construction of Section 315(a)(2) is now in doubt in view
of the action of the Court of Appeals for the District of Columbia Cir-
‘cuit in an interim relief order of June 2, 1972. Because the case became
moot before a final decision could be issued, the matter remains unre-
solved. As the Commission noted in its First Report,** until the matter
is definitely settled, licensees cannot plan with any certainty.

It would be a mistake for the Commission to rest uﬁon this confusion
until the next ad hoc crisis in the 1976 election. The Commission

continues "

. « . to believe that [its] comstruction of the egemption in
Section 315(a)(2) is sound, meets the pertinent Congressional criteria,

and markedly serves the public interest by allowing broadcasting to make

"a fuller and more effective contribution to an informed electorate."T

That being so, the Commission should act forcefully to encourage the net-
works to follow their prior practice in this respect, aﬁd should marshall
the considerations favoring its interpretation either in a further policy
statement in Docket No. 19260, a new policy statement, or a new rule adopted

after appropriate proceedings. Such a policy or rule would make it clear

that a program otherwise exempt remains exempt, even if it is presented

*

FCC 72-486. , 4

%% i : VI

Paragraph 37, 37 Fed. Reg. at p. 12749. Eh 'U)\
o
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at a different time perioa and with a different duration and number of
interviewers or interviewees, if the licensee (network) made such changes
"in the exercise of its ;bona fide' news judgment and not for the political
ad§antage of [any] candidate for public_office."* The network would have
had to announce previously this practice or follow a pattern of such occa-
sional shifts with respect to the news interview show.

There are strong arguments in favor of this position. The program
is clearly bona fide in that it is not designed to advance the candidacy
-of any person (indeed, significantly, two candidates have always been
invited to appear on such programs); it is completely under the control
of the licensee; and it is regularly scheduled -~ that is; presented
every week with the only variation being that on occasion, because of the
licensee's judgment that there is a particularly newsworthy subject, it
is broadcast in prime time, for an hour, and with ﬁore than one inter-

viewee (all of which occurs also in nonelection periods). Since, as shown,
the 1959 legislation has a broad remedial purpose of facilitating broad-
cast journalism to do its job of informing the electorate, surely the

fact that a program such as '"Meet the Press" is presented on occasion in
prime time, when it can reach a larger audience, does not run counter to
the legislative history or purpose, but rather further promotes that pur-
pose.

The matter could take on increased importance if efforts to fepeal,
suspend, or ré&ise the "equal opportunities' provision, at least for the
offices of President and Vice President, continue to fail. For the FCC's
Chisholm approéch would mean that during the presidential elections

the networks could be an effective national forum for presentation

T RORy -

* o
House Report No. 1069, supra, at p. 4. Of course, the interview ?
format should also remain essentially the same. ™

e
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of the major candidates, either jointly or back-to-back in a weekly
evening series dealing with the important issues of the campaign. Fur-
ther, this methdd of proceeding would be equally applicable to state or

local campaigns and to individual stations' news interview programs.
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CONCLUSION
As stated, the Aspen Prograﬁ's purpose is to assist in making 1976 -~
the Bicentennial year -- a model campaign year from the.standpoint of full,
effective broadcast coveragé. No single act will accomplish this; rather,
_a series of actions are called for. Thus, the Aspen Program fully sup-
ports -- along with the Commission - the effort to repeal the equal
opportunities requirement for President and Vice-President, to limit

". . . to major party candidates the applicability of the equal time pro-

- I3 3 ] 3 ] '3 **
vision in partisan general election campaigns" , or to add a further

". . . exemption to Section 315(a) to cover any joint or back-to-back

*kk
appearances of candidates. . .".

We thus recognize that Congressional action in this field can obviate
the need for administrative relief. But such action is by no means as-
sured, and may be limited, for example, to the Presidential and Vice-Pres-

.idential area. It follows that the Commission should act promptly to give
Section 315(a) its proper remedial construction in the two respects dis~
cussed, either in the céntext of Docket No. 19260 or by issuance of a new
policy statement -or declaratory ruling.

Even when the Commission does act along the above lines, many broad-
casters may not take advantage of the opportunity thus afforded. The
Commission in the past has noted that some broadcasters have used the equal
time requirement of Section 315 as a shield, to avoid full effective

public service in covering important political campaigns.+ As a part of

* , .
First Report, 39 Fed. Reg. at pp. 26388-89.

*% ok
. Id. at p. 26388. AR #7
kkk . <.
Id. at p. 26389. ‘ : - @
TSee, e.g., Statement of Chairman Burch, on H.R. 13721, before Houség ;;

Subcommittee on Communications and Power, 91st Cong., 2d Sess., June 2, IQZQL¢4//
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its action, the Commission should therefore urge all broadcasters to
react-generously to this opportunity for public service -- and not to
rely solely upon the efforts of the national networks. Only in this

way will broadcasting make its full and ‘unique cqntribution to an in-

- formed electorate ~- so vital to the proper functioning of our democracy
in this, our Bicentennial election.

Respectfully submitted,

Douglass Cater, Director
Aspen Institute Program on
Communications and Society

April A%, 1975
Palo Alto, California

p. 4; Hearings on S. 251, before the Senate Subcommittee on Communications,
88th Cong., lst Sess., pp. 70-73, 78-8l. The FCC there submitted an anal-
ysis to determine whether stations gave more time in races where there were
two candidates than in races where there were more than two candidates.
The Commission divided 36 states in which there were senatorial candidates
into two groups: 28 states where there were two candidates and 8 states
in which there were more than two candidates in the general elections. Its
analysis showed first that only a minority of the stations gave sustaining
time to senatorial candidates. Second, it found no significant differences
in station participation in the senatorial races as between the two groups
of states. In the 28 states with two senatorial candidates per race, 23%
of the TV stations reported free time for senatorial candidates, and 9% of
the AM stations. The comparable ratios for the 8 states were 26% of the
TV stations and 14%Z of the AM stations. ,
Study and experience in California show that there was a decided trend
in the 1974 California gubernatorial election for broadcasters to downplay
political election coverage. It appears that this pattern stems, at least
in part, from the advice of commercial consultants interested in developing
"profitable" news programming.






THE WHITE HOUSE

WASHINGTON
July 26, 1975
MEMORANDUM
FOR: PHIL BUCHEN
FROM: DICK CHENEY

This is just a reminder that you have the
action on this equal time problem and
CBS filing at the FFCC.

We had better look and see what the
circumstances are from the standpoint
of the President and whether or not the
networks will be able to broadcast

any of his events in the next year.






