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MEMORANDUM

Re: Executive Privilege

I. Legal Background

Simply stated, Executive privilege is the term applied
to the invocation by the Executive branch of a legal right,
derived from the constitutional doctrine of separation of
powers, to withhold official information from the Legisla-
tive branch or from parties in litigated proceedings. The
privilege has a long history, having been first asserted
by President Washington against a Congressional request
and thereafter by almost every Administration. It aroused
relatively little controversy in our early history, but
since about 1950 it has become a matter of considerable
dispute between the Executive and Legislative branches.
Despite its long history, the doctrine until this year had
received no authoritative judicial acknowledgment. - The
right of the Executive to withhold information from the
courts in the process of litigation had been recognized by
the Supreme Court, but only as a rule of evidence and not
as a constitutional prerogative. Even in that context,
the claim was held to be assertable only by 'the head of
the department which has control over the matter, after
actual personal consideration by that officer.” United
States v. Reynolds, 345 U.S. 1, 8 (1962).

The first and oniy Supreme Court decision affirming

the constitutional basis of Executive privilege was provcked

by the controversy over the Special Prosecutor's access to
the Nixon tapes. The Court's unanimous decision in July
1974, United States v. Nixon, U.S. , 94 Sup. Ct. 3090,
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held that Executive privilege could not be used to thwart
the production of the tapes pursuant to the Watergate grand
jury's subpoena. The opinion established, however, in .
the clearest terms, that the privilege is of constitutional
stature: ’

"In support of his claim of absolute privilege,
the President's counsel urges two grounds one of which
is common to all governments and one of which is
peculiar to our system of separation of powers. The

first ground is the valid need for protection of com-
‘munications between high government officials and those
who advise and assist them in the performance of their
manifold duties; the importance of this confidentiality
is too plain to require further discussion. Human °
experience teaches that those who expect public dis-
semination of their remarks may well temper candor
with a concern for appearances and for their own in-
terests to the detriment of the decisionmaking pro-
cess. Whatever the nature of the privilege of con-
fidentiality of presidential communications in the
exercise of Art. ITI powers the privilege can be said
to derive from the supremacy of each branch within
its own assigned area of constitutional duties. Cer-
tain powers and privileges flow from the nature of
enumerated powers; the protection of the confidenti~
ality of presidential communications has similar
constitutional underpinnings.

"The second ground asserted % * * rests on the
doctrine of separation of powers. Here it is argued
that the independence of the Executive Branch within
its own sphere * * % insulates a president from a
judicial subpoena in an ongoing criminal prosecution,
and thereby protects confidential presidential

communications.
"However, neither the doctrine of separation

of powers, nor the need for confidentiality of
high level communications, without more, can sustain
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an absolute, unqualified presidential privilege of
immunity from judicial process under all circumstances.
The President's need for complete candor and objec-
tivity from advisers calls for great deference from
the courts. However, when the privilege depends
solely on the broad, undifferentiated claim of pub~
lic interest in the confidentiality of such conversa-
tions, a confrontation with other wvalues arises.
~Absent a claim of need to protect military, diplo-
matic or sensitive national security secrets, we. find
it difficult to accept the argument that even the
very important interest in confidentiality of presi-
dential communications is significantly diminished by
production of such material for in camera inspection
with all the protection that a district court will
be obliged to provide.

¥ ots alo ofe ale
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"t % % The privilege is fundamental to the opera-
tion of government and inextricably rooted in the
separation of powers under the Constitution.

"[The President] does not place his claim of
privilege on the ground they [the communications]
are military or diplomatic secrets. As to these
areas of Art. II duties the courts have traditionally
shown the utmost deference to presidential responsi-
bilities. * % %' (94 Sup. Ct. at 3106-08).

The issue before the court in Nixon concerned the
existence of the privilege as against the Judicial branch.
It is conceivable that the court would hold that any request
from the legislature is sufficient, as were the circumstances
in Nixon, to overcome the privilege. The language of the
opinion, however, clearly implies that, at least in some
circumstances, the privilege may be asserted against the
Congress as well as against the courts. The Executive

branch position with respect to assertion of the privilege
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against the Congress was described in 1971 by Assistant
Attorney General William Rehnquist (thenhead of the Office
of Legal Counsel and now a Justice of the Supreme Court)
in testimony before the Subcommittee on Constitutional
Rights of the Senate Judiciary Committee. Mr. Rehnquist
stated that the doctrine of Executive privilege was con=-

- stitutionally based (as subsequently held by the Supreme
Court) and that the Executive would invcke it against

the Congress only in those rare instances in which the
public interest required the withholding of information
regarding foreign relations, military affairs, pending
criminal investigations, and intragovernmental discussions.
(United States v. Nixon, supra, expressly referred to each
of these areas except that of criminal investigations.)
Mr. Rehnquist concluded his general discussion with the
following statement:

"While reasonable men may dispute the pro-
priety of particular invocations of executive
privilege by the various Presidents during the
nation's history, I think most would agree that
the doctrine itself is an absolutely essential
condition for the faithful discharge by the
executive of his constitutional duties. % * "

II. The Practice Regarding Executive Privilege

A. With Respect to Congressional Demands

In earlier years, the Executive branch practice
with respect to assertion of Executive privilege as against
Congressional requests was not well defined. During the
McCarthy investigations, President Eisenhower, by letter
to the Secretary of Defense, in effect prohibited all
employees of the Defense Department from testifying concerning
conversations or communications embodying advice on official
matters. ~This eventually produced such a strong Congressional
reaction that on February 8, 1962, President Kennedy wrote to
- Congressman Moss stating that it would be the policy of his
Administration that "Executive privilege can be invoked only
by the President and will not be used without specific
Presidential approval.'!" Mr. Moss sought and received a similar

commitment from President Johnson. (President's letter of
April 2, 1965). '
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President Nixon continued the Kennedy-Johnson policy
but formalized it procedurally by a memorandum dated March 2,
1969 (attached as Exhibit A), addressed to all Executive branch
officials. The memorandum begins by stating that the privilege
will be invoked '"only in the most compelling circumstances and
after a rigorous inquiry irto the actual need for its exercise.,”
It specifies the following procedural steps: (1) the head of
the agency involved must consult the Office of Legal Counsel;
(2) if the Attorney General supports the agency, the matter is
to be submitted to the President through his counsel, the latter
to advise the agency of the President's decision; (3) if the
Attorney General disagrees with the agency head, the latter may
submit the matter to the President; (4) pending final determination,
the agency is to ask the Congress to hold the demand in abeyance
until a determination can be made,

-As for the standards that have been applied in
determining when executive privilege will be asserted: The
following advice from Assistant Attorney General Rehnquist
to Presidential Assistant Ehrlichman embodies the last ‘
Administration's practice with respect to testimony by White
House staff and Cabinet officers:

"To the extent that any generalizations may be
drawn . . they are necessarily tentative and sketchy.
I offer the following:

"(1) The President and his immediate advisers . .
should be deemed absolutely immune from testimonial
compulsion by a congressional committee., They not
only may not be examined with respect to their
official duties, but they may not even by compelled
to appear before a congressional committee . . .

(2) . . . lower level White House staff members ought

to have some form of testimonial privilege . . . But

I think it far more in accordance with related

doctrines in the law to say that such a privilege is

not one which enables them to wholly disregard a

subpoena, or to entirely refuse to appear before a
congressional committee; instead, it is a privilege

to refuse to testify with respect to any matter arising
in the course of their official position of advising.

or formulating advice for the President. H‘§fewﬁé\
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(3) With respect to Cabinet members, the role of
the Legislative Branch is somewhat more substantial;
all hold offices and administer departments which
are created by Act of Congress. The Justice Depart-
ment for example, administers and enforces hundreds
of statutes which are enacted by Congress. Whether -
or not the Attorney General himself may be compelled
to appear as a witness before a congressional com-
mittee to testify as to the manner in which the
Department performs these tasks, I think there is

no question but that the Department is. obligated to
furnish some knowledgeable witness in response to a
congressional request for testimony on this subject.
On the other hand, I think it equally clear that no
Cabinet officer could be interrogated at all with
respect to what took place at a Cabinet meeting, or
as to any portion of conferences or meetings which
were called for the purpose of advising or formula-
ting advice for the President.

Mr. Rehnquist's memorandum did not deal with testimony by
lower level officials of the Executive branch, but the
principle which has been assumed to be governing is that they
must appear pursuant to congressional subpoena, but may
decline to testify concerning particular matters where the
President for "specific reason" (discussed below) so directs.

Corresponding principles would be applicable where the
congressional request seeks not testimony but documentary
material. Communications between and among the President and
his immediate advisers would be withheld, as would other
documents which embody advice provided directly to the Presi-
dent or his response. Documents, relating to other delibera-
tions and advice-giving would be withheld only when there

is "specific reason"'to do so.

It is not possible, in what is intended to be a brief
exposition, to treat at length the "specific reasons" which
would, under present practice, call for withholding from the
Congress material which does not consist of communications to
or from the President or communications of his immediate .
advisers. As noted above, Assistant Attorney General Rehngquist's
testimony before the Subcommittee on Separation of Powers
the Senate Judiciary Committee, identified four areas:
foreign relations, military affairs, pending investigations, and
intragovernmental discussions. The first three of these are
self-explanatory; the last requires further specification. It
is meant to protect the process of advice-giving, even below
the Presidential level, from the risk of exposure that can
ultimately destroy its frankness and hence its worth. _.
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The decision whether to assert one of the specific
reasons to decline the provision of information has
depended largely upon the particular circumstances.
Certain military information has been provided .to the
Joint Cormittee on Atomic Energy, for example, which would
not be provided to other committees of the Congress. Or
again, the need to protect advice giving at the lower
levals was doubtless greater during the so-called "McCarthy
era"” than it 1s today (so that President Eisenhower's
direction to the Department of Defense, described above,
may not really be drastically out of accord with present
prectice).

One further point must be appreciated: Except perhaps
in the case of congressional reguests for testimony by
Presidential order, the principles described above have
been used more frequently in anticipation of the assertion
of executive privilege than in its actual exercise. Thath
is to say, they have formed the basis for polite declina-
tions to provide information which have rarely been pursued
to the point of congressional subpoena. The principles are
noretheless important for that., Without some certainty of
the location of the last line of defense, the preliminary
skirmishing cannot be conducted very intelligently.

B. With respect to the Judicial Rranch

After President Xennedy announced that Executive
privilege could be invoked only by the President, there
was some uncertainty as to whether the policy also governed
its invocation in the courts. The matter was clarified by
a Jetter from the Special Counsel to the Attorney General
dat.ed March 30, 1962. The letter stated that --

"the President had authorized him to advise the
Attorney General that his instruction that only
the President could invoke Executive privilege
was not intended to have, and does not have,

any application to demands made in the course of
a judicial or other adjudicatory proceeding, for
the production of papers or other information in
the possession of the Government."

In June 1962 the Civil Division of the Department
of Justice by internal directive (Directive No. 1-62,
Supplement No. 12) established a Civil Division Privilege
Cornmittee to pass on the gquestion whether an Executive
privilege claim should be asserted in any litigated case
handled by the division. The directive pointed out that
the privilege was to be asserted "only after the most
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careful consideration" because it raised serious separation

"of powers issues whose litigation should be avoided. It

emphasized that in light of the Supreme Court's discussion
in United States v. Reynolds, 345 U.S. 1, supra, the
privilege could be asserted only "by means of a formal
claim, signed by the head of the department concerned, in
which he states that (1) he has personally examined the
matters at hand, (2) he declines to authorize disclosure
because he has determined that disclosure would be contrary
to the public interest, and (3) he is protecting in this
fashion a specific public interest (e.g., protection of
confidential informants, investigative techniques, defense
information, intra-agency advice, etc.)"

The above practice is that followed by the Depart-
ment of Ju ce in litigated matters, althougb we unﬂerstand

that t 1v11 D1v151on Prlyziége Commlttee 1tselffﬁo longer
functions as( sueh.

The above practice is that followed by the Civil
Division in matters which it litigates. It does not apply
to litigation conducted by other divisions of the Department,
(Antitrust, Criminal, Lands, Civil Rights) in which any
claim of privilege would normally relate to Justice Department
information, and require, under internal regulations, the
approval of the Attorney General. Nor does the Civil Division's
procedure apply to litigation which' some agencies have the
power to conduct on their own (SEC, ICC, FPC, FTC).

III. Issues for Consideration.

A, Procedure for asserting Executive pr1v1lege with
respect to Congressional requests.

The most immediate issue for consideration is
whether the procedure established by President Nixon's
memorandum to Department Heads of March 2, 1969 is to be
reaffirmed. This was the subject of an inquiry from
Congressman Moss to the President dated August 15, 1974,
which as far as we know, has not been substantively answered.
(Letter and initial White House reply attached as Exhibit B.)

As far as the Justice Department is aware, the
present procedure has worked smoothly and efficiently,
though we are not familiar with its operation once a
particular matter has passed the stage of Justice Depart-
ment involvement. Unless some difficulties have arisen
in the White House stage, we would recommend continuation
of the procedure there described,

There is at least some question whether the
Memorandum from President Nixon remains effective in a
new Administration. This doubt should be eliminated,
either by issuing a new Memorandum or by embodying the
provisions in a formal Executive Order. (Attached aS}‘
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Exhibit C is a draft of such an Order.) An Executive
Order would have the advantage of clearly glVlng the
provisions continuing effect, despite changes in Adminis-
tratlon. This strength is also a weakness, since no
change could be made by future Administrations (at a time,
perhaps, when the Congress is less sensitive to this issue)
without affirmative action--and affirmative action of a
highly visible nature.

It might be considered whether, in addition to the
Memorandum (or Executive Order) directed to the agencies,
there should be some established White House procedure
for processing Executive privilege requests after the
Justice Department stage has been completed. Our impression-
is that in the past the decision at the White House stage
has been governed less by considerations of consistency than
by whether the agency head appealing the Justice Department's
disapproval happens to have the ear of the President or his
closest advisors. There is perhaps no way in which this
problem (assuming you accept the characterization) can be
completely avoided; but an advisory structure for these
matters established in advance might help.

B. Standards for asserting Executive privilege
with respect to Congressional requests.

The next issue presented is that of the standards
which this Administration will apply in determining when
to assert Executive privilege against the Congress. This
is assuredly not a matter that can be determined with
complete definitiveness in the abstract, but it may never-
theless be desirable to agree in advance upon some general
guidelines.

Here again, the general approach adopted in the past
seems to us sound--whatever may be said of the manner in
which it has been applied. That is to say, the following
requests should routinely be declined--and, if pressed, be
met with assertions of Executive privilege: -

(1) Requests for testimony by immediate Presidential
staff concerning their official activities.

(2) Questions asked, in the course of testimony
by other individuals, with respect to the advice they
furnished directly to the President or the content of
discussions with him. ; .

(3) Requests for documents embodying advice given
directly to the President or his response to such advice.

All other requests will ordinarily be honored, except that
¥R,

q‘o
) G & : J

<
[
=
=
>
*
/



“Executive privilege may be asserted when the content of
the document or testimony requested would, for some
specific reason, be harmful to our national security

or foreign relations, impair the due execution of the
laws, or impede the sound functioning of the FExecutive
branch. o

We should not delude ourselves that even thease
general principles will be uniformly applied. The
doctrine of Executive privilege is (and probably stould
be) subject to the tugging and hauling of power between
the branches of Covernment. In gsome instances, the
Congress may care enough about receiving particular testi-
mony by a Presidential aide that it may withholé action on
other matters unless such testimony is provided. (This
happened in the last Administration, when the confirmaticn
of Richard Kleindienst was held up until Peter Flanigan
agreed to testify.) Nonetheless, as general principles
to be departed from only when necessary, the foregoing
seem to us desirable.

C. Standards and procedures for asserting Executive
privilege in judicial proceedings.

The following discussion of Executive privilege in
the context of judicial proceedings is meant to apply to
run-of~the-mine Government litigation. The bulk of this
consists of suits under the Freedcocm of Information Act,
routine criminal proceedings, and suits enforcing or seeking
to overturn agency action. (In most Freedom of Informaticn
Act cases assertion of the privilege will be unnecessary,
since the Act's exemptions will generally cover the
situations in which the need for the privilege arises.)
Criminal proceedings involving alleged abuse of power by
federal officers and civil proceedings concerning Congres-
sional requests for information (if such occur) are special
‘cases which can be reserved for later consideration; they
will be prominent enough to attract high-level attention
when they are commenced.

With respect to the standards to be applied for
assertion of the priwilege in the general run of litigation:
A significant factor to recall is that, in a litigation
context, the prerogative of the Executive branch to withhold
information is not necessarily identical with the Constitu-
tional doctrine of Executive privilege. As noted above, it
has been treated as a rule of evidence rather than Consti-
tutional law--similar to the doctor-patient or attorney-
client privilege. Moreover, the political pressures to
rostrict the assertion of privilege are sometimes entirely
nonexistent in the judicial context. The courts, unlike ;4

X . ; , AL TN
the Congress, are not seeking the information on their own ”(Q
bahalf and are thus not personally affronted by the asger- _é
tion of privilege. These factors suggest that the ’ >
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;tandards to be applied for the assertion of privilege

in the courts can be somewhat broader (in favor of the
Executive) than for its assertion against the Congress.

If the present standards with respect to Congressional
requests are continued, we would suggest that with respect
to the courts the same categorical exemptions should be
applied (i.e., no appearance by Presidential staff; no
testimony by any official with respect to discussiors with
the President; no provision of documents embodying advice
tg the President and his response) and that the more
d}screticnary exemptions ("special reason" to protect
military, foreign affairs, investigative or intragovern-~
mental material) should be interpreted somewhat.more

expansiVely‘ than in the Congressional context. Basic
rairness should be the test.

As for the procedure to be used with respect to
assertion of privilege in the courts: It should be
apparent from the description above that the present pro-
cedure is highly decentralized, compared with the rigid
White House control asserted in the Congressional context.
Realistically, the Civil Division's clearance procedure is
calculated to prevent the assertion of privilege where it
will not succeed--not to establish a government-wide
standard of restraint. The latter could probably only be
achieved (as it is achieved with respect to Congressional
requests) by the force of White House involvement. More-
over, as noted above, even the limited Civil Division
clearance policy does not apply to litigation conducted by
other divisions of the Department or by independent agencies.

On February 5, 1973 John Dean proposed to Roger
Cramton, then head of OLC, the adoption by the Attorney
General of a poelicy statement on use of Executive privilege
in judicial proceedings (copy attached as Exhibit D). This
would have established within the Department of Justice a
committee to advise on all situations involving a claim of
Executive privilege in the courts. Nothing came of the

.proposal. Our view is that it does not deserve resurrection

because of - the factors mentioned above: Both in its scope
and in its political visibility the use of the privilege in
courts is significantly different from its use. against the
Congress. Consistency of application is much less important,
and there is more reason to give the various agencies
relative discretion. It seems likely that sensitive cases,
in which assertion of the privilege would reflect upon the
President, would come to the White House's attention early
in their progress and could be accorded special treatment.
(This happened, for example, in the Networks suit filed by
the Antitrust Division.) Finally, it may in the long run




be positively undesirable to encourage the notion that the
Government's privilege against production in the courts and
Executive privilege are one and the same. In short, we are
aware of no present need, either in theory or in practice,
to establish more structured procedures with respect to the
assertion of privilege in litigation.
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MEMORANDUM FO. YHE EEADS OF

x ' EXECUTIVE DEPARTME%\.IT-S-AND AGENCIES

.
' . i -

StJBJECT:‘ ESTABLISHING A PROCEDURE TO GOVERN COMPLLX\CE
WITH u()_h’\(_}RESSLO‘\AL DEMANDS FOR INFORMATICN

The policy of this Administration is to comply to the fullest ext ent
possible with Congressional reguests for information, While the
Executive branch has the responsibility of withholding certain infor-
mation the disclosure of which would be incompatible with the public
interest, this 'Admmxatrahmn will mvo:(e this authority only in the
most compelling circumstances and 2iter a rigorous inquiry.into the
actual need for its exercise. For those rezsons Executive privilege

will not be used without specific Presidential approval. The following

procedural steps will govern the invocation of Executive privilege:

1.. If the head of an Executive depariment or agency (hereafter
referred to as '"department head'') believes that compliance with

a request for information from a Congressional agency addressed

to his department or agency raises a substantial question as to
the need for invoking Executive privilege, he should consult the
Attorney General through the Office of Legal Counsel of the

Department of Justice.

" 2.. If the department head and the Attorney General agree, in accor

.

ance with the policy set forth above, that:Executive privilege shall

not be invoked in the circumstances, the information shall be re
leased to the inquiring Congressional agency.

3. If the department head and the Attorney General agree that the
circumstances justify the invocation of Executive privilege, oT

» if-either of them believes that tne issue should be submitted to

the President, the matter shall be transmitted to the Counsel
to the President, who will advise the department head of the
President's decision, ° 3

.
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In the event of a Presidential decision to invoke Executive

privilege, the department head should advise the Congres-
e sional agency that the claim of Executive privilege is being
// made with the specific approval of the President.

5 Peﬁding'a final determination of the matter, the department

. head should request the Congressional agency to hold its

+ - demand for the information in abeyance until such-determin-

« ation can be made. Care 'shall be taken to indicate that the
purpose of this request is to protect the privilege pending the
determination, and that the request does not constitute a claim
of privilege. 3 :
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DEMOCRATIC STEERING AND POLICY COMMITTEH

August 15, 1974

The President
The White House
Washington, D.C.

Dear Mr. President:

I know that you are aware of the efforts made over the
years by the House Committee on Government Operations
to insure a free flow of information from the Executive
Branch of the Federal Government to the Legislative
Branch and to the public. I know that during your ser-
vice in Congress you supported those efforts. I am
confident that your support will continue as you lead
the government during these next few years.

-

For those reasons, I want to bring to your attention \\

a most important problem in government information -- a
problem which I brought to the attention of Presidents
Kennedy, Johnson and Nixon while I served as chairman

of the subcommittee investigating government information
matters. I bring it to your attention while serving as
ranking majority member of that same subcommittee.

That problem is the abuse of the claim of "executive
privilege" by officials far down the administrative
line from the President. After World War II as the
Executive Branch grew in size and power the claims of
"executive privilege" grew in number. Unfortunately,
the great, great majority of those claims were advanced

Bl
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'he President ~2- August 15, 1974

bv middle level bureaucrats and high level aDpOLnFees,
not by the President nor by his personal staff.

President Kennedy promised to limit the exercise of
‘executive privilege" to a personal claim by the Presi-
dent, not to be invoked without his approval. The in-
vocation was to be limited to each specific request
for information from the Congress. President Johnson
agreed to a similar limitation on the abuse of the claim
of "executive privilege". President Nixon agreed to
the same limitation and he took one step further. He
issued a memorandum to the heads of executive despart-
ments and agencies setting up a procedure to govern the
nvocation of "executive privilege" which reqguired
coordination through the Attorney General and the Coun-
sel to the President for obtaining Presidential approval
for each specific invocation of "executive privilege”

Enclosed are copies of the statements limiting the clain

of "executive privilege" issued by Presidents Kennedy,

Johnson and Nixon, including a copy of the procedural

memorandum from President Nixon. Unfortunately, neither
the statements nor the memorandum were accepted at face
valus by the bureaucracy. -

I am also enclosing a statement from the Congreaswonal
Record by Congressman William S. Moorhead, chairman of
the Foreign Operations and Government Idformatlon Sub-
cemmittee which reports on a studv prepared by the

" Library of Congress listing the extensive claims of
"executive privilege" to withhold information from

" Congress advanced without presitdential approval in spite
of the directives against such a procedu issued by
three Presidents.

Tre study covers the period from 1962, when President
Kennedy first limited the use of "executive privilege®
tc a personal Presidential claim, throuwgh 1972. It
shows that in spite of three Presidents ordering limits
to exercise of the claim, in at least 20 instances Exe-
ctutive Branch officials used the claim to refuse infrma-
tion to the Congress without Presidential approval.

Lt0R,
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The President -3~ August 15, 1974

I do not believe this means the policies set by your
three immediate predecessors were ineffective. If
Presidents Kernedy, Johnson and Nixon had not limited
the use of the claim of "executive privilege", there
would have been dozens of additional attempts by the
bureaucracv to raise the claim as a shield against
Congressional inquiry.

In view of the urgent need to safeguard and maintain a
free flow of information to the Congress, I hope you

will reaffirm the policy that the claim of an "executive
privilege" against the Congress can be invoked only by
the President or with specific Presidential approval in

//7.
v ’j W7,

John E. Moss

Ranking Majority #Zlember

Subcommittee on Foreign Operations
and Government Information
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Cear !r, Moss:
On behalf of the President, I wish to thank you for providinp
hiz, under date of August 15, 2 dotailed report and background
information of tha watter of insuring a free flow of information
frou the [xecutive Branch to the Legislative Branch and to the
rublic,

You may récall that, as Vics President, he addressed himself to
this vital matter. It will bz pursusd fully by his Adninistration.

I do want, to assure you that I will nake certain it is received

by the President at the earliest opportunity, It will also be

shared with his advisers xho have beoen developing recomesndations
and proposals in this area over ths past several months.

3
%ith kind/ regards,

Sincersly,

Max L, Friederadorf
Deputy Assistant
to ths President

PO Rt TE P R e T St Sy bl 3 e n,

“The licnorhble John E. Hoss

Ranking Majority Hember
Subcomnittes on Foreign Operations

and Goyermment Inforraticm
Conzittee! on Covermment Operations
I‘ouse of Representatives
tashingtonr, D.C. 20515
i

V{': w/inconing to Philip W. Buchen for ACTIGH
b ¢ w/incoming to letter to Bill Timmons- - FYI
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Discussion draft

EXECUTIVE ORDER
ESTABLISHING A PROCEDURE FOR DETERMININé WHETHER
EXECUTIVE PRIVILEGE SHOULD BE REVOKED

By virtue of the authority vested in me as President
of the United States, it is hereby ordered as follows:

SECTION 1. Executlve departments and agencies should
recognize that Congress must be fully informed if it is
to perform its legislative and oversight functions. These
departments and agencies are directed to cooperate in
providing information to the Congress. Information requested
by the Congress may be refused only in instances where:

(a) such disclosure is prohibited or restricted by statute;
or (b) the President determines that the public interest

in maintaining secrecy or confidentiality requires non-
disclosure.

SEC. 2. (a) dhen the head of an Executive depértment
or agency believes that information requested by the Congress
should be withheld because the public interest in maintain-
ing secrecy or confidentiality requires nondisclosure, he shall
consult the Attorney General through the Office of Legal

Counsel of the Department of Justice.
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(b) 1If the Attorney General concurs that the information
should be withheld, he shall advise the President, in writing,
of the congressional request, the nature of the information
sought, the specific reasons why the public interest militates
against disclosure, and the estimated period of time during
which disclosure must be withheld. |

(¢} 1f the.Attorney General does not concur, he shall
so advise the head of the Executive department or agency
with a memorandum setting forth his nonconcurrence. If the
head 6f the Executive department or agency does not acquiesce
in such memorandqm, he may transmit to the President an

appropriate memorandum together with the memorandum of the

/,‘

Attbrney General.

(d) 1If the President determines that the ipformation
should be withheld, the head of the Executive department or
agency shall notify;the Congress of that determination.

(e) - If the President disapproves the withholding of
the information, the head of the Executivé departmént or
agency shall provide the requested information to the

Congress forthwith.




- b
SEC. 3. Pending a final determination by the President,
the head of the Executlve department or agency should request
the Cong¥ess to hold its request for information in abeyance,
stating that a determination under this Order is being sought.
Care shall be taken to indicate that the purpose of this
request is to protect executive privilege pending the
determination, and that the request does not constitute
a claim of privilege. |
SEC. 4. Reference to "Congress'" in this Order includes
Committees of the Senate and House of Representatives, Joint
Committees, Subcommittees of all the foregolng, and the
- Comptroller General, with respect to information requests

connected with their authorized inquiries.
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MEMORANDUM FOR: ROGER C. CRAMTON

ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL
DEPARTMENT OF JUSTICE

FROM: JOHN W. DEAN, III :
COUNSEL TO THE PRESIDENT

SUBJECT: Policy Statement on Judicial
Executive Privilege

As a corollary of the current effort to produce the statement on
executive privilege promised by the President at his January 31
press conference, I would appreciate your drafting a separate
policy statement on the procedures for invoking executive privilege
in judicial proceedings. This document to be issued by the Attorney
General, would be briefly mentioned in the Presidential statement,
which would be primarily concerned with congressional demands

for testimony and information. The general outline of the procedure .
which I would suggest follows:

1. A committee would be established within the Department of
Justice, chaired by the Assistant Attorney General for thé Civil
Division. It would consist of two additional members from the Civil
Divison, and one representative each from the Office of Legal Counsel

" and Solicitor General's Office, who would be designated by their

respective offices.

2. This committee would serve as the advisory body within the
Executive Branch for all situations involving a possible claim of judicial
executive privilege. No formal claim of privilege by the head of a
department or agency during a judicial proceeding would be asserted
without the prior approval of the committee. All similar problems
which involve administrative proceedings would also be submitted to
the committee for consultation and advice.
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3. The Chairman of the Committee would keep the Attorney
General advised of all significant matters before the committee.
The Attorney General, in turn, would consult with the Counsel to
the President whenever necessary.

4, All other available evidentiary privileges, including those
protecting state secrets and intergovernmental advice, must be ex-
hausted before any formal claim of executive privilege will be con-
sidered by the committee.

5. In testimonial situations, if grounds exist for the formal
invocation of executive privilege, the witness would be instructed to
decline to testify further on the subject, pending immediate notifi-
cation of the committee so that a formal claim may be lodged. The
courts would be informed that the government attorneys in these
instances are following the explicit orders of the Attorney General.

6. This policy statement would contain a reference to the
President's directive and be circulated to the heads of the executive
departments and agencies, the general counsels of the same, and
to all United States Attorneys.

Your response would be appreciated no later than c.o.b. February 6.
[ S e

Thank you.
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A Congressional demand is made for information considered
by the President to be sensitive as involving national

security or foreign affairs, and

I.

(a) The information has been classified pursuant .
to Executive Order 11652; or

(b)  The information has not been classified but
is in the custody and control of the Executive
branch and has not been released to the general

public; or

(c) The information, classified or not classified,

is generated by an individual or group of individuals
whose assigned function is solely to provide
recommendations and advice to the President; or.

(d) The information, either classified or not

classified, has been reported in the press or
otherwise circulated in the public domain, but
there has been no official disclosure of it; or

(e) There has been no claim of privilege with
regard to other information relating to the same

subject matter; or

(£) During the course of litigation, the informa-
tion has been provided to the judiciary in camera.
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II. A Congressional demand is made for a report complied by
an agency or bureau head concerning allegations made by

the press or Congressional spokesmen of possible improper
or illegal acts committed by the organization or its
employees or agents, and

(a) The report is made at the request of the
President and delivered to him; or

(b) The report is made at the request of a
cabinet officer and delivered to him; or

(c) Under either circumstance, the report
contains an analysis of the possible civil
and criminal liability of individual employees; or

(d) Under either situation (a) or situation (b),
the report is not classified; or

(e) Under either situation (a) or (b), thé report
is classified pursuant to E. O. 11652,
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ITI. A Congressional demand is made for the identity of
individuals who participated in an action taken or a
policy announced by the Executive Branch, and

(a) The action or policy was taken or announced
by the President; or

N\

(b) The action or policy was taken or announced
by a cabinet officer or agency head; or

(c) Under either circumstance, the Congressional
demand is modified to request only the recommenda-
tions made without identifying the officials or
employees making them. '



IVO

Following public disclosures oOr allegations of improper
conduct by public officials or employees, they resign or
are removed from office and a Congressional demand is
made for: ‘

(a) All documents of the appropriate agency
relating to the removal; or

(b) The personnel records of such individuals: or

(c) All reports of any investigative agency
which has investigated the events surrounding
such resignation or removal; or

(d) Following such removal or resignation, an
explanation of why criminal prosecution has not
been undertaken; or

(e) The testimony of such officials,
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V. In preparation for Congressional hearings, reports and
recommendations are made to the President's personal
staff and a Congressional demand is made for such reports
and recommendations which constitute:

(a) A factual report of the activities conducted
by Executive Branch agencies; or

(b) An analysis of the relative sensitivity,
from a national security viewpoint, of documents
demanded by Congress; or

(c) A legal analysis of the authority or lack
of authority or agencies of the Executive Branch
to conduct certain operations.



Outline of considerations for exercising restraint in disclosure

of information on governmental intelligence activities to Congressional

investigating Committees

""National security' considerations
A, Types ofperations which require secrecy to be effective.
1) Use of friendly national official intelligence
2) Use of covers to disguise human assets -- other U, S.
government agencies and private American firms or organizations.,
3) Defector efforts
4) Persuading foreign officials to serve as secret sources of information
5) Electronic on-site penetrations here and abroad
6) Remote photographic and signal surveillance
7) Expenditures to control or alter the course of events in a
foreign country
8) Covert propaganda for the same purpose
9) Other activities for that purpose.
B. Purposes for which Committees would claim information on
such operations, all ostensibly related to the possibility of
regulatory or prohibitory legislation.
1) To learn by whom and on what grounds they are authorized
and with what operational controls or limitations -- for purpose

AEEE N BN
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2) To judge their effectiveness in relation to costs, to national
security needs, or to the diplomatic risks incurred.

3) To judge their legality (under the act establishing the agency
involved or where applicable under general domestic laws or
international treaty) or their propriety (by standards of
American moral principles or traditions).

C. Reasons why President may want to deny or restrict Committee
access to such information,

1) Irrelevancy or immateriality for any of the purposes in '""B',

2) Risk of jeopardy to lives or welfare of persons, firms, or
organizations not part of the U,S, government

3) Risk that exposure will pre-emptively abort existing operations
of a particular type and preclude future ones because of:

a) Responsive countermeasures by target countries, or
b) Diplomatic repercussions, or
c) Less of existing or potential assets or opportunities, or
d) Public reaction before there is time or opportunity to
provide justification
D. Legal grounds for Presidential limitations on delivery to Committee

of information
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1) Objection for irrelevancy or immateriality is supportable

under Senate Select Committee v, Nixon (CCA, D.C., 1974)

498 F, 2d 725 at 732 and by general principles which control

the enforcement of subpoenas duces tecums,

2) Implied contract or detrimental reliance theory could support
confidentiality of third-party relationships to intelligence
agencies, the making of, and adherence to, such contracts being
within the Article II powers of the President,

3) If the mere exposure of intelligence operations and covert
activities may nullify or thwart Presidential actions under
Article II powers, then this effect occurs prior to any legislative
act by the Congress as a whole to curb or regulate the President's
powers in serving national security interests, and so it conflicts
with the Constitution,

IO. Presidential decision-making considerations.

1) General principle from United States v. Nixon at 23rd page of

opinion:

"A President and those who assist him must be free to explore
alternatives in the process of shaping policies and making decisions
and to do so in a way many would be unwilling to express except
privately. These are the considerations justifying a presumptive
privilege for presidential communications. The privilege is
fundamental to the operation of government and inextricably rooted
in the separation of powers under the Constitution. "
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2) Grounding principle on value of candid interchange of

3)

4)

alternatives leaves open question as to whether communications

to or from the President whey they are not "option papers'' but
factual reports to the President or directions issued to reflect his de-
cisions are presumptively privileged.

Once a decision is made and it is intended to be acted upon,

then the communication by which it is conveyed to the implementers,
if it does not also reflect options considered ard rejected by the
President, probably cannot come within the principle.

Any factual report intended as a basis for a Presidential

decision may have been prepared in a way different from how it
would have been done if the preparer had known it was to be made
public; but the value of protecting freedom of presentation would
seem to justify imvoking executive privilege only as a means of
avoiding a retrospective evaluation of the President's decision-
making process in particular cases where the exigencies of the
situation may have required action on less than ful}énd objective
reports or as a means of avoiding reliance on the report for

other than its originally intended purpose.



QOutline of considerations for exercising restraint in disclosure
of information on governmental intelligence activities to Congressional

investigating Committees

"National security'' considerations
A, Types ofperations which require secrecy to be effective.
1) Use of friendly national official intelligence
2) Use of covers to disguise human assets -~ other U, S.
government agencies and private American firms or organizations.
3) Defector efforts
4) Persuading foreign officials to serve as sbe‘cret éogrces of infprmation
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of correcting loose management practices,
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2) To judge their effectiveness in relation to costs, to national
security needs, or to the diplomatic risks incurred.

3) To judge their legality (under the act establishing the agency
involved or where applicable under general domestic laws or
international treaty) or their propriety (by standardé of
American moral principles or traditions).

C. Reasons why President may want to deny or restrict Committee
access to such information.

1) Irrelevancy or i.tnmatefiality for any of the purposes in "B',

2) Risk of jeopardy to lives or welfare of persons, firms, or
organizations not part of the U,S. government

3) Risk that exposure will pre-emptively abort existing operations
of a particular type and preclude future ones because of:

a) Responsive countermeasures by target countries, or
b) Diplomatic repercussions, or
c) Loss of existing or pote.ntial assets or opportunities, or
d) Public reaction before there is time or opportunity to
provide justification
D. Legal grounds for Presidential limitations on deli’verjr to Committee

of information
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1) Objection for irrelevancy or immateriality is supportable

under Senate Select Committee v. Nixon (CCA, D.C., 1974)

498 F. 2d 725 at 732 and by general principles which control

the enforcement of subpoenas duces tecum.

2) Implied contract or detrimental reliance theory could support
confidrentiality of third-party relationships to intelligence
agencies, the making of, and adherence to, such contracts being
within the Article I powers of the President,

3) If the mere exposure of intelligence operations and covert
activities may nullify or thwart Presidential actions under
Article II powers, then this effect occurs prior to any legislativé
act by the Congress as a whole to curb or regulate the President's
powers in Serving national security interesi;s, and so it conflicts
with the Constitution.

II. Presidential decision-making considerations,

1) General principle from United States v. Nixon at 23rd page of
opinion:

"A President and those who assist him must be free to explore -
alternatives in the process of shaping policies and making decisions
and to do so in a way many would be unwilling to express except
privately. These are the considerations justifying a presumptive
privilege for presidential communications. The privilege is
fundamental to the operation of government and inextricably rooted
in the separation of powers under the Constitution, " '
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2) Grounding principle on value of candid interchange of

3)

4)

alternatives leaves open question as to whether communications

to or from the President whey they are not '"option papers'' but
factual reports to the President or directions issued to reflect his de-
cisions are presumptively privileged,

Once a decision is made and it is intended to be acted upon,

then the communication by which it is conveyed to the implementers,
if it does not also reflect options considered ard rejected by the
President, probably cannot come within the principle.

Any factual report intended as a basis for a Presidential

decision may have been prepared in a way different from how it
would have been done if the preparer had known it was to be made
public; but the value of protecting freedom of presentation would
seem to justify invoking executive privilege only as a means of
avoiding a retrospective evaluation of the President’s decision-
making process in particular cases where the exigencies of the
situation may have required action on less than ful/yind objective
reports or as a means of avoiding reliance on the report for

other than its originally intended purpose.



ASTISTANT ATTOAEY GERERAL

MEMORANDUM

Re: Executive Privilege

I. Legal Background

Simply stated, Executive privilege is the term applied
to the invocation by the Executive branch of a legal right,
derived from the constitutional doctrine of separation of
powers, to withhold official information from the Legisla-
tive branch or from parties in litigated proceedings. The
privilege has a long history, having been first asserted
by President Washington against a Congressional request
and thereafter by almost every Administration. It aroused
relatively little controversy in our early history, but
since about 1950 it has become a matter of considerable
dispute between the Executive and Legislative branches.
Despite its long history, the doctrine until this year had
received no authoritative judicial acknowledgment. The
right of the Executive to withhold information from the
courts in the process of litigation had been recognized by
the Supreme Court, but only as a rule of evidence and not
as a constitutional prerogative. Even in that context,
the claim was held to be assertable only by ''the head of
the department which has control over the matter, after
actual personal consideration by that officer." United
States v. Reynolds, 345 U.S. 1, 8 (1962).

The first and only Supreme Court decision affirming
the constitutional basis of Executive privilege was provoked
by the controversy over the Special Prosecutor's access to
the Nixon tapes. The Court's unanimous decision in July
1974, United States v. Nixon, U.S. , 94 Sup. Ct. 3090,
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“held that Executive privilege could not be used to thwart
the production of the tapes pursuant to the Watergate grand
jury's subpoena. The opinion established, however, in
the clearest terms, that the privilege is of constitutional
stature:

"In support of his claim of absolute privilege,

the President's counsel urges two grounds one of which

is common to all governments and one of which is
peculiar to our system of separation of powers. The
first ground is the valid need for protection of com-

munications between high government officials and those
who advise and assist them in the performance of their
manifold duties; the importance of this confidentiality

is too plain to require further discussion. Human
experience teaches that those who expect public dis-
semination of their remarks may well temper candor
with a concern for appearances and for their own in-
terests to the detriment of the decisionmaking pro-
cess. Whatever the nature of the privilege of con-
fidentiality of presidential communications in the
exercise of Art. II powers the privilege can be said
to derive from the supremacy of each branch within
its own assigned area of constitutional duties. Cer-
tain powers and privileges flow from the nature of
enumerated powers; the protection of the confidenti-
ality of presidential communications has similar
constitutional underpinnings.

"The second ground asserted * * % rests on the
doctrine of separation of powers. Here it is argued
that the independence of the Executive Branch within
its own sphere * * * insulates a president from a
judicial subpoena in an ongoing criminal prosecution,
and thereby protects confidential presidential
communications.

"However, neither the doctrine of separation
of powers, nor the need for confidentiality of
high level communications, without more, can sustain
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an absolute, unqualified presidential privilege of
immunity from judicial process under all circumstances.
The President's need for complete candor and objec-
“tivity from advisers calls for great deference from
~the courts. However, when the privilege depends
" solely on the broad, undifferentiated claim of pub-
lic interest in the confidentiality of such conversa-
~ tions, a confrontation with other values arises.
Absent a claim of need to protect military, diplo=~
matic or sensitive national security secrets, we find
it difficult to accept the argument that even the
very important interest in confidentiality of presi-
dential communications is significantly diminished by
production of such material for in camera inspection
with all the protection that a district court will
be obliged to provide.

* % % % %

"% % % The privilege is fundamental to the opera-
tion of government and inextricably rooted in the
separation of powers under the Constitution.

""[The President] does not place his claim of
privilege on the ground they [the communications]
are military or diplomatic secrets. As to these
areas of Art. II duties the courts have traditionally
shown the utmost deference to presidential responsi-
bilities. % % *,'" (94 Sup. Ct. at 3106-08).

The issue before the court in Nixon concerned the
existence of the privilege as against the Judicial branch.
It is conceivable that the court would hold that any request
from the legislature is sufficient, as were the circumstances
in Nixon, to overcome the privilege. The language of the
opinion, however, clearly implies that, at least in some
circumstances, the privilege may be asserted against the
Congress as well as against the courts. The Executive
branch position with respect to assertion of the privilege

-3 -
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against the Congress was described in 1971 by Assistant
Attorney General William Rehnquist (thenhead of the Office
of Legal Counsel and now a Justice of the Supreme Court)
in testimony before the Subcommittee on Constitutional
Rights of the Senate Judiciary Committee. Mr. Rehnquist
stated that the doctrine of Executive privilege was con-
stitutionally based (as subsequently held by the Supreme
Court) and that the Executive would invoke it against

the Congress only in those rare instances in which the
public interest required the withholding of information
regarding foreign relations, military affairs, pending
criminal investigations, and intragovernmental discussions.
(United States v. Nixon, supra, expressly referred to each
of these areas except that of criminal investigations.)
Mr. Rehnquist concluded his general discussion with the
following statement:

"While reasonable men may dispute the pro-
priety of particular invocations of executive
privilege by the various Presidents during the
nation's history, I think most would agree that
the doctrine itself is an absolutely essential
condition for the faithful discharge by the
executive of his constitutional duties. * * %"

II. The Practice Regarding Executive Privilege

A. With Respect to Congressional Demands

In earlier years, the Executive branch practice
with respect to assertion of Executive privilege as against
Congressional requests was not well defined. During the
McCarthy investigations, President Eisenhower, by letter
to the Secretary of Defense, in effect prohibited all
employees of the Defense Department from testifying concerning
conversations or communications embodying advice on official
matters. This eventually produced such a strong Congressional
reaction that on February 8, 1962, President Kennedy wrote to
Congressman Moss stating that it would be the policy of his
Adninistration that "Executive privilege can be invoked only
by the President and will not be used without specific

Presidential approval." Mr. Moss sought and received a similar
commitment from President Johnson. (President's letter of
April 2, 1965). RS )
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President Nixon continued the Kennedy-Johnson policy
but formalized it procedurally by a memorandum dated March 2,
1969 (attached as Exhibit A), addressed to all Executive branch
officials. The memorandum begins by stating that the privilege
will be invoked 'only in the most compelling circumstances and
after a rigorous inquiry into the actual need for its exercise.”
It specifies the following procedural steps: (1) the head of
_.the agency involved must consult the Office of Legal Counsel;
(2) if the Attorney General supports the agency, the matter is
to be submitted to the President through his counsel, the latter
to advise the agency of the President's decision; (3) if the
Attorney General disagrees with the agency head, the latter may
submit the matter to the President; (4) pending final determination,
the agency is to ask the Congress to hold the demand in abeyance
until a determination can be made,

As for the standards that have been applied in
determining when executive privilege will be asserted: The
following advice from Assistant Attorney General Rehnquist
to Presidential Assistant Ehrlichman embodies the last
Administration's practice with respect to testimony by White
House staff and Cabinet officers:

"To the extent that any generalizations may be
drawn . . they are necessarily tentative and sketchy.
I offer the following:

(1) The President and his immediate advisers . .
should be deemed absolutely immune from testimonial
compulsion by a congressional committee. They not
only may not be examined with respect to their
official duties, but they may not even by compelled
to appear before a congressional committee . . .

(2) . . . lower level White House staff members ought
to have some form of testimonial privilege . . . But

I think it far more in accordance with related
doctrines in the law to say that such a privilege is
not one which enables them to wholly disregard a
subpoena, or to entirely refuse to appear before a
congressional committee; instead, it is a privilege

to refuse to testify with respect to any matter arising
in the course of their official position of advising

or formulating advice for the President.
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(3) With respect to Cabinet members, the role of
the Legislative Branch is somewhat more substantial;
all hold offices and administer departments which
are created by Act of Congress. The Justice Depart-

"ment for example, administers and enforces hundreds
of statutes which are enacted by Congress. Whether
or not the Attorney General himself may be compelled

. to appear as a witness before a congressional com-

" mittee to testify as to the manner in which the
Department performs these tasks, I think there is
no question but that the Department is obligated to
furnish some knowledgeable witness in response to a
congressional request for testimony on this subject.
On the other hand, I think it equally clear that no
Cabinet officer could be interrogated at all with
respect to what took place at a Cabinet meeting, or
as to any portion of conferences or meetings which
were called for the purpose of advising or formula-
ting advice for the President.

Mr. Rehngquist's memorandum did not deal with testimony by
lower level officials of the Executive branch, but the
principle which has been assumed to be governing is that they
must appear pursuant to congressional subpoena, but may
decline to testify concerning particular matters where the
President for "specific reason" (discussed below) so directs.

Corresponding principles would be applicable where the
congressional request seeks not testimony but documentary
naterial. Communications between and among the President and
his immediate advisers would be withheld, as would other
documents which embody advice provided directly to the Presi-
dent or his response. Documents relating to other delibera-
tions and advice-giving would be withheld only when there
is "specific reason" to do so.

It is not possible, in what is intended to be a brief
exposition, to treat at length the "specific reasons" which
would, under present practice, call for withholding from the
Congress material which does not consist of communications to
or from the President or communications of his immediate

advisers. As noted above, Assistant Attorney General Rehnquist's

testimony before the Subcommittee on Separation of Powers of
the Senate Judiciary Committee, identified four areas:

foreign relations, military affairs, pending investigations, and

intragovernmental discussions. The first three of these are
self-explanatory; the last requires further specification. It
is meant to protect the process of advice-giving, even below
the Presidential level, from the risk of exposure that can

ultimately destroy its frankness and hence its worth. P I
(5
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The decision whether to assert one of the specific
reasons to decline the provision of information has
depended largely upon the particular circumstances.
Certain military information has been provided to the
Joint Committee on Atomic Inergy, for example, which would
not be provided to other committees of the Congress. Or
again, the need to protect advice giving at the lower
levels was doubtless greater during the so-called "McCarthy
era" than it is today (so that President Eisenhower's
direction to the Department of Defense, described above,
may not really be drastically out of accord with present
practice).

One further point must be appreciated: Except perhaps
in the case of congressional requests for testimony by
Presidential aides, the principles described above have
been used more fregquently in anticipation of the assertion
of executive privilege than in its actual exercise. That
is to say, they have formed the basis for polite declina-
tions to provide information which have rarely been pursued
to the point of congressional subpoena. The principles are

none the less important for that. Without some certainty
of the location of the last line of defense, the preliminzr-
skirmishing cannot be conducted very intelligently.

B. With respect to the Judicial Branch

After President Kennedy announced that Executive
privilege could he invoked only by the President, there
was some uncertainty as to whether the policy alsc governe:
its invocation in the courts. The matter was clarified by
a letter from the Special Counsel to the Attorney General

dated March 30, 1962. The letter stated that the President
had authorized him

"to advise the Attorney General that his instruc-
tion that only the President could invoke Executive
privilege was not intended to have, and does not
have, any application to demands made in the course
-of a judicial or other adjudicatory proceeding, for
the production of papers or other information in the
possession of the Government."

In June 1962 the Civil Division of the Department
of Justice by internal directive (Directive No. 1-62,
Supplement No. 12) established a Civil Division Privilege
Committee to pass on the question whether an Executive
privilege claim should be asserted in any litigated case _ rug,
handled by the division. The directive pointed out that.
the privilege was to be asserted "only after the most 5
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careful consideration" because it raised serious separation
of powers issues whose litigation should be avoided. It
emphasized that in light of the Supreme Court's discussion
“~_ -1in United States v. Reynolds, 345 U.S. 1, supra, the
~privilege could be asserted only "by means of a formal
claim, signed by the head of the department concerned, in
which he states that (1) he has personally examined the
matters at hand, (2) he declines to authorize disclosure
because he has determined that disclosure would be contrary
to the public interest, and (3) he is protecting in this
fashion a specific public interest (e.g., protection of
confidential informants, investigative techniques, defense
_.-information, intra~agency advice, etc.)"

The above practice is that followed by the Depart-
ment of Justice in litigated matters, although we understand
that the Civil Division Privilege Committee itself no longer
functions as such.

~
»

The above practice is that followed by the Civil
Division in matters which it litigates. It does not apply
to litigation conducted by other divisions of the Department,
(Antitrust, Criminal, Lands, Civil Rights) in which any
claim of privilege would normally relate to Justice Department
information, and reguire, under internal regulations, the
approval of the Attorney General. Nor does the Civil Division's
procedure apply to litigation which some agencies have the
power to conduct on their own (SEC, ICC, FPC, FTC).

]

IITI. Issues for Consideration. |

A. Procedure for asserting Executive privilege with
respect to Conaressional requests.

The most immediate issue for consideration is
whether the procedure established by President Nixon's
memorandum to Department Heads of March 2, 1969 is to be
reaffirmed. This was the subject of an inguiry from
Congressman Moss to the President dated August 15, 1974,
which as far as we know, has not been substantively answered.
(Letter and initial White House reply attached as Exhibit B.)

As far as the Justice Department is aware, the
present procedure has worked smoothly and efficiently,
though we are not familiar with its operation once a
particular matter has passed the stage of Justice Depart-
ment involvement. Unless some difficulties have arisen
in the White House stage, we would recommend continuation
of the procedure there described.

There is at least some question whether the

Memorandum from President Nixon remains effective in a N

new Administration. This doubt should be eliminated, .;“" <
either by issuing a new Memorandum or by embodying the - - b
provisions in a formal Executive Order. (Attached as ol

- 8 - 4\“‘7‘- e
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Exhibit C is a draft of such an Order.) An Executive
Order would have the advantage of clearly giving the
provisions continuing effect, despite changes in Adminis-
tration. This strength is also a weakness, since no
change could be made by future Administrations (at a time,
perhaps, when the Congress is less sensitive to this issue)
without affirmative action--and affirmative action of a
highly visible nature.

It might be considered whether, in addition to the
Mcmorandum (or Executive Order) directed to the agencies,
there should be some established White House procedure
for processing Executive privilege requests after the
Justice Department stage has been completed. Our impression
is that in the past the decision at the White House stage
has been governed less by considerations of consistency than
by whether the agency head appealing the Justice Department's
disapproval happens to have the ear of the President or his
closest advisors. There is perhaps no way in which this
problem (assuming you accept the characterization). can be
completely avoided; but an advisory structure for these
matters established in advance might help.

B. Standards for asserting Executive privilege
with respect to Congressional recguests.

The next issue presented is that of the standards
which this Administration will apply in determining when
to assert Executive privilege against the Congress. This
is assuredly not a matter that can be determined with
complete definitiveness in the abstract, but it may never-
theless be desirable to-agree in advance upon some general
guidelines.

Here again, the general approach adopted in the past
seems to us sound--whatever may be said of the manner in
which it has been applied. That is to say, the following
requests should routinely be declined--and, if pressed, be
met with assertions of Executive privilege:

(1) Requests for testimony by immediate Presidential
staff concerning their official activities.

(2) Questions asked, in the course of testimony
by other individuals, with respect to the advice they
furnished directly to the President or the content of
discussions with him.

(3) Requests for documents embodying advice given
directly to the President or his response to such advice.

All other requests will ordinarily be honored, except that;;géggﬁA

-9 -
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Executive privilege may be asserted when the content of
~the document or testimony requested would, for some
specific reason, be harmful to our national security

or foreign relations, impair the due execution of the
laws, or 1mpede the sound functioning of the FExecutive
branch. :

We should not delude ourselves that even these
general principles will be uniformly applied. The
doctrine of FExecutive privilege is (and probably should
be) subject to the tugging and hauling of power between
the branches of Government. In some instances, the
Congress may care enough about receiving particular testi-
mony by a Presidential aide that it may withhold action on
other matters unless such testimony is provided. (This
happened in the last Administration, when the confirmation
of Richard Kleindienst was held up until Peter Flanigan
agreed to testify.) Nonetheless, as general principles
to be departed from only when necessary, the foregoing
seem to us desirable.

C. Standards and procedures for asserting Executive
privilege in judicial proceedinds.

The following discussion of Executive privilege in
the context of judicial proceedings is meant to apply to
run—-of-the-mine Government litigation. The bulk of this
consists of suits under the Freedom of Information Act,
routine criminal proceedings, and suits enforcing or seekinc
to overturn agency action. (In most Freedom of Informaticn
Act cases assertion of the privilege will be unnecessary,
since the Act's exemptions will generally cover the
situations in which the need for the privilege arises.)
Criminal proceedings involving alleged abuse of power by
federal officers and civil proceedings concerning Congres-
sional requests for information (if such occur) are special
cases which can be reserved for later consideration; they
will be prominent enough to attract high-level attention
when they are commenced.

With respect to the standards to be applied for
assertion of the priwvilece in the general run of litigation:
A significant factor to recall is that, in a litigation
context, the prerogative of the Executive branch to withholcd
information is not necessarily identical with the Constitu-
tional doctrine of Executive privilege. As noted above, it
has been treated as a rule of evidence rather than Consti-
tutional law--similar to the doctor-patient or attorney-
client privilege. Moreover, the political pressures to
restrict the assertion of privilege are sometimes entirely
nonexistent in the judicial context. The courts, unlike

the Congress, are not seeking the information on their own’ ’ ¢

behalf and are thus not personally affronted by the asser—
tion of privilege. These factors suggest that the

It
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standards to be applied for the assertion of privilege

_in the courts can be somewhat broader (in favor of the
Executive) than for its assertion against the Congress.
If the present standards with respect to Congressional
requests are continued, we would suggest that with respect
to the courts the same categorical exemptions should be
applied (i.e., no appearance by Presidential staff; no
testimony by any official with respect to discussions with
the President; no provision of documents embodying advice
tg the President and his response) and that the more
d%scretionary exemptions ("special reason" to protect
military, foreign affairs, investigative or intracovern-
mental material) should be interpreted somewhat more

expansiVely than in the Congressional context. Basic
rtairness should be the test.

As for the procedure to be used with respect to
assertion of privilege in the courts: It should be
apparent from the description above that the present pro-
cedure is highly decentralized, compared with the rigid
White House control asserted in the Congressional context.
Realistically, the Civil Division's clearance procedure is
calculated to prevent the assertion of privilege where it
will not succeed--not to establish a government-wide
standard of restraint. The latter could probably only be
achieved (as it is achieved with respect to Congressional
requests) by the force of White House involvement. More-
over, as noted above, even the limited Civil Division
clearance policy does not apply to litigation conducted by
other divisions of the Department or by independent agencies.

On February 5, 1973 John Dean proposed to Roger
Cramton, then head of OLC, the adoption by the Attorney
General of a policy statement on use of Executive privilege
in judicial proceedings (copy attached as Exhibit D). This
would have established within the Department of Justice a
committee to advise on all situations involving a claim of
Executive privilege in the courts. Nothing came of the
proposal. Our view is that it does not deserve resurrection
because of the factors mentioned above: Both in its scope
and in its political visibilityv the use of the privilege in
courtsg is significantly different from its use against the
Congress. Consistency of application is much less important,
and there is more reason to give the various agencies
relative discretion. It seems likely that sensitive cases,
in which assertion of the privilege would reflect upon the
President, would come to the White House's attention early
in their progress and could be accorded special treatment.
(This happened, for example, in the Networks suit filed by
the Antitrust Division.) Finally, it may in the long run

- 11 -




. ..-be positively undesirable to encourage the notion that the

Government's privilege against production in the courts and
Executive privilege are one and the same. In short, we are
aware of no present need, either in theory or in practice,
to establish more structured procedures with respect to the
assertion of privilege in litigation.
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e .- Jarch 24, 1969

MEMORA\DW FO& rHZ EEADS OF
S - .

B~ — EXECU'I‘IVE DEE ARLME\'TS AND AGENGIE

SUBJECT: ESTABLISHING A PROCEDURE TO GOVERN COMPLIA
WITH uO\GRESSLO\AT DEMANDS FOR INF FORMATICON
The pol;cy of this Ad*nmxst ation is to comply to the fullest ext: ent
possible with Cow«resm\\a‘ reguests {or iniormation, While the
Executive brancn has the responsibility of withholding certain infor-
mation the disclosure of which would be mcowxpa‘xble with the public
interest, this *\dmmxstra..mn will mvo‘u, this authority only in the
most compelling circumstances and aiter a rigorous inquiry.into the
actual need for its exercise. For those rezsons Executive pnvllefre
will not be used without specific P;esmen al approval. The fgliowing
procedural steps will govern the invocation of Executive privilege:

1.. If the head of an Executive cepartment or agency (hereafter
referred to as ""department head') believes that compliance with
a request for information {xom a Congressional agency addressed
to his department or azency raises a substantial question as to
the need {or invoking Executive privileze, he should consult tha
ttorney General through the Oiffice of Legal Counsel of the
Depariment of justice.

2, If the department head and the At Lorncy General agree, in accord-

ance with the policy set forth above, that:Executive privilege shall
not be invoked in the circumstances; tbe information shall be re-
leased to the inquiring Congressional agency.

3, If the department head and the Attorney General agree that the
circumstances justify the invocation of Executive privilege, or

. if.either of them bclic_ves that tne issue should be submitted to

the President, the matter snall be transmitted to the Counsel
to the President, wio wdl advise the department head of the
President's decision,
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TP L DUl GeCL51i0n Lo invoke Lxecufive

b i privileze, the department head should 2dvise the Congres-
‘“x : sional agency that the claim of Executive privilege is being
'//- made with the specific approval of the President,

T STQPe'n'ding'a. final determination of the matter, the department

'._ head should request the Congressional agency to hold its

‘.- demand for the information in abeyance until such-determin-

« ation can be made. Care'shall be taken to indicate that the

! purposec of this request is to protect the privilege pending the

determination, and that the request does not constitute a claim
" of privilege. ; 3
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DISTRICT #E*RESENTATIVE
JERAY WYMORE
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CONGRESS OF THE UNITED STATES 630 Carrrow Mats

HOUSE OF REPRESENTATIVES ~
WASHINGTON, D.C. 2C515

MENT OPERATIONS COMMITTEES:
LAJORITY MEMBER SUSCOMMITTEES ON CHAIRMAN

PIRATIONS X GOVEANMENT INFORMATION COMMERCE & FINANCE SUSCOMMITTES
TON & MATURAL RESQURCES .

August 15, 1974

The President
The White House
Washington, D.C.

Dear Mr. President:

I know that vou are aware of the efforts made over the
years by the House Committee on Government Operations
to insure a free flow of information from the Executive
Branch of the Federal Government to the Legislative
Branch and to the public. I know that during your ser-
vice in Congress yvou supported those efforts. I am
confident that ycur support will continus as vou leead
the gdgovernment during these next few years.

For those reasons, I want to bring to your attention

a most important problem in government information -- a
problem which I brought to the attention of Presidents
Kennedy, Johnson and Nixon while I served as chairman
of the subcommittee investigating government information
rmatters. I bring it to your attention while serving as
ranking majority membar of that sam=2 subcommittee.

That problem is the abuse of the claim of "executive
privilege" by officials far down the administrative
line from the President. After World War II as the
Executive Branch grew in size and power the claims of
"executive privilegzs" grew in number. Unfortunately,
the great, great majority of those claims were advanced

<

DEMOCRATIC STEERING AND POLICY COMMITTE
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The President -2~ August 15, 1974

by middle level bureaucrats and high level aop01ntees,
not by the President nor by his personal staff.

President Kennedy promised to limit the exercise of
"executive privilege" to a personal claim by the Presi-
dent, not to be invoked without his approval. The in-
vocation was to be limited to each specific request

for information from the Congress, President Johnson
agreed to a similar limitation on the abuse of the claim
of "executive privilege”. President Nixon agreed to

the same limitation and he took one step further. He
issued a memorandum to the heads of executive depart-
ments and agencies setting up a procedure to govern the
invocation of "executive privilege" which reguired
coordination through the Attornesy General and the Coun-
sel to the President for obtaining Presidential approval
for each specific invocation of "executive privilege”.

Enclosed are copies of the statements limiting the claim
of "executive privilege" issued by Presidents Kennedy,
Johnson and Nixon, including a copy of the procedural
menmorandum from President Nixon. Unfortunately, neither
the statements nor the memorandum were accepted at face
value by the bureaucracy. %

I am also enclosing a statement from the Congressional
Record by Congressman William S. Moorhead, chairman of
the Foreign Operations and Government Information Sub-
committee which reports on a studv prepared by ths

" Library of Congress. listing the extensive claims of

"executive privilege" to withhold information from

" Congress advanced without presidential approval in spite

of the directives against such a procedure issued by
three Presidents.

The study covers the period from 1962, when President
Kennedy first limited the use of "executive privilege"
to a personal, Presidential claim, through 1972. It
shows that in spite of three Presidents ordering limits
to exercisze of the claim, in at least 20 instances Exe-
cutive Branch officials used the claim to refuse infaxma-
tion to thg Congress without Presidential approval.
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. The President ~3- August 15, 1974

I do not believe this mesans the policies set by vour
three "‘imnmediate predecessors were ineffective. If
Tresidents Kernady, Johnson and Nixon had not limited
the use of the claim of "executive privilege", there
would have been dozens of additional attempts by the

——=—="HuFeaucracy to raise the cleim as a shield agalns*

Congresaloqal inguiry.

In view of thaz urgent need to safeguard and maintain a
free flow of information to the Congress, I hopa you

will reaffirm the policy that the claim of an "executive
privilege" against the Congress can be invoked only by
the President or with specific Dr851d9nt1a1 anp*oval in

£
Jonn L. Hoss ;(;§7
Ranking Majority mber
Subcommittee on Foreign Operations

and Government Information
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Ausust 16, 1674
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Cear Mx, Foss:

Cn behalf of ths President, I wish to thaak you for
hiz, wnder.datc of Auwgust 15, a detailed report an
_-information of tha matter of insuring a free flow
froa tho L”vcutiva Branch to tho Legislative Branch and to the
ruu}.l\-- ¥ e

i
You may recall that, as Vies President, he addressed himself to
this vxtal ttex. It will b2 pursued fully by hls Adninistration.
I do want;to assure you that I will make certain it is received
by the President at the earliest opportumizy, It will also be
shared wiph his advisers xwho havs been devealoping recomssndations
snd propesals in this area over tho past several montbs,

v

%ith kind

&
(84
"9
b
&

Sincersly,

Max L, Friedersdorf
Deputy Assistant
to the President

O 8w TS P B e st S b0 Sy A b e

:

“The lic no*&bls Jokn E. Hoss P

Banking Majority iesher
Subcomni *tea on Foreign Operations
and Cc/erﬁaent Inforzation
Coumittes! on Covermment Operations
f.cuse of nep*escntatives
Vashingtoh, 5.C. 20515
3 . . 8

b‘é w/inconing to Philip W. Buchen for ACTIOH

b ¢ w/inconing to letter to Bill Tiimons- - FYI
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Discussion draft
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EXECUTIVE ORDER

ESTABLISHING A PROCEDURE FOR DETERMINING WHETHER
EXECUTIVE PRIVILEGE SHOULD BE REVOKED

By virtue of the authority vestad in me as President

e U —

of the Unitad Séétes, it is hereby ordered as follows:

SECTION 1. Executive departments and agenciés should
recognize that Congress must be fully informed if it is
to perform its legislative and oversight functions. These
departments and agencies are directed to cooperate in
providing information to the Congress. Information requestad
by the Congress may be refused only in instances where:

(a) sucn disclosure is prohiblted or restricted by statute;
or (b) the President determines that tha public interest

in maintaining secrecy or confidentilality requires non-
disclosure.

SEC. 2. (a) ﬁhen the head of an Executive depértment
or agency velieves that information requestad by the Congzess
should be withheld because the public interest in maintain-
ing secrecy or confidentiality requires nondisclﬁsura, he shall
consult the Attorney General through the 0ffice of Legal

Gounsel of the Department of Justice.
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(b) 1If the Attornmey General concurs that the information

should be withheld, he shall advisa the President, in wfiting,

of the congrassional request, the nature of the inforﬁation
sought, the specific reasons why the public interest militates
against disclosure, and the estimated period’of time during
which disclosure must be withheld.

(c) 1If the Attormey General does not concur, he shall
so advise the head of the Executive department or agency
with a memorandum setting forth his nonconcurrence; If the
head o% the Executive department or agency does not acquiesce
in such memorandgm, he may transmit to the President an

appropriate memorandum togather with the memorandum of the
//

Attbrney General.

(d) If the President determines that the iyformation
should be withheld, the head of the Executive department or
agency shall notify-the Congress of that determination.

(e) - If the President disapproves the withholding of
the information, the head of the Executiv; departmeﬁt or
agency shall provide the requested information to the

Congress forthwith.

Fryavis
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A‘\fﬁﬂi_ SEC. 3. Pending a final determination by the President,
the head of the Exacutive department or agency should request
" the Cong;ess to hold its request‘for informatlon in abeyance,
statihg.that a determinatioh under this Order is being sought.
———=are shéll.be taken to indicate that the purposs of this
request is to protect executive priviiege pending th
determination, and that the request does not constitute
a claim of privilege.

SEC. 4. Reference to "Congress" in this Order includes
Committees of the Senats and llouse of Representatives, Joint
Committees, Subcommitteess of all the foregoing, and the

- Comptroller General, with respect to Information requests

commected with thelr authorized ingquiries.
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N Februdary 5, 1973 L
MEMORANDUM FOR: ROGER C., CRAMTON
ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL
DEPARTMENT OF JUSTICE
—EROM: JOHN W, DEAN, III ]
L COUNSEL TO THE PRESIDENT
SUBJECT: Policy Statement on Judicial

Executive Privilege

As a corollary of the current effort to produce the statement on
executive privilege promised by the President at his January 31
press conference, I would appreciate your drafting a separate
policy statement on the procedures for invoking executive privilege
in judicial proceedings. This document to be issued by the Attorney
General, would be briefly mentioned in the Presidential statement,
which would be primarily concerned with congressional demands

for testimony and information. The general outline of the procedure
which I would suggest follows:

1. A committee would be established within the Department of
Justice, chaired by the Assistant Attorney General for the Civil
Division. It would consist of two additional members from the Civil

Divison, and one representative each from the Office of Legal Counsel

and Solicitor General's Office, who would be designated by their
~respective offices.

2, This committee would serve as the advisory body within the

Executive Branch for all situations involving a possible claim of judicial

executive privilege. No formal claim of privilege by the head of a
department or agency during a judicial proceeding would be asserted
without the prior approval of the committee. All similar problems
which involve administrative proceedings would also be submitted to
the committee for consultation and advice.
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'3, The Chairman of the Committee would keep the Attorney
General advised of all significant matters before the committee.
The Attorney General, in turn, would consult with the Counsel to
the President whenever necessary.

4, All other available cvidentiary privileges, including those
protecting state secrets and iatergovernmental advice, must be ex-
hausted before any formal claim of executive privilege will be con-
sidered by the committee.

5. In testimonial situations, if grounds exist for the formal
invocation of executive privilege, the witness would be instructed to
decline to testify further on the subject, pending immediate notifi-
cation of the committee so that a formal claim may be lodged. The
courts would be informed that the government attorneys in these
instances are following the explicit orders of the Attorney General.

6. This policy statement would contain a reference to the
President's directive and be circulated to the heads of the executive
departments and agencies, the general counsels of the same, and
to all United States Attorneys.

Your response would be appreciated no later than c.o.b. February 6.
[SIETEESS

Thank you.






