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THE ATTORNEY GENERAL

May 25, 1975

TO: Mr. Buchen

FROM: The Attorney General

I thought I should call the
attached to your attention












THE WHITE HOUSE

WASHINGTON

May 19, 1975

MEMORANDUM FOR: PHIL BUCHEN
FROM: DUDLEY CHAPMAN ¢

RE: Scalia Memo on Inflation
Impact Statements

I think Nino's conclusion is correct that we cannot foreclose the
possibility of injunctive suits based on the inflation impact
statements. I believe the most useful way to ward off such suits
is by including a provision in the Executive Order expressly
providing that the exclusive means of enforcement is through
the supervisory power of the President, and that no judicially
enforceable obligation is imposed.




THE WHITE HOUSE

WASHINGTON
May 9, 1975

MEMORANDUM FOR: KEN LAZARUS

DUDLEY CHAPMAN

FROM: PHILIP BUCHEﬁ/]?szqzi

Attached is a memo from the Attorney General
on Inflation Impact Statements.

Kindly let me have your comments.

Attachment
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Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.












THE WHITE HOUSE
WASHINGTON

June 16, 1975

MEMORANDUM FOR: PHIL BUCHEN
FROM: DUDLEY CHAPMANM
SUBJECT: Inflation Impact Statements

As ybu requested, I have prepared a proposed revision of Executive
Order 11821 on the basis of mry draft and Nino's comments (Tab A).

I have adopted Nino's oral suggestion that the term ''economic
assessment'" be substituted for "inflation impact.' In order to
carry through this change in label as a concept different from that

. of "impact statements’’, I have made a number of other drafting
changes as indicated by the markup at Tab B.

These changes include a change in substance to differentiate this
requirement from true impact statements. The existing order calls
for a certification that the inflationary impact of a proposal has
been evaluated. Such a conclusory statement is rather futile if
there is no way of enforcing it, which would give the appearance of
backing off and provide an incentive for courts to find a way of
enforcing it.

My revision, therefore, would require the submission of an economic
assessment itself, rather than a certificate that such an evaluation
had been made. Regulations as well as legislation would have to

be submitted to OMB for this purpose, which is also a new require-
ment. These changes would also emphasize that the nature of the
requirement is a matter of internal budget procedures, as they

are characterized by the new Section 5.
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. DRAFT

EXECUTIVE ORDER

ECONOMIC ASSESSMENTS

In my address to the Congress on October 8, 1974, I announced
that I would require that all majov; ie.g'islative proposals, regulations,
and rules emanating from the e#ecu’cive branch of the Government
include a statement certifying that the inflationary impact of such
actions on the Nation has been carefully considered., I havé determined
that this objective can best be achieved in coordination with the budget
preparation, legislative clearance, and management evaluation functions
of the Director of the Office of Management and Budget.

.NOW, THEREFORE, by virtue of the authority \_rested in me as
President of the United States of America by thé éonstitution and iaws
of the United States, it is hereby ordered as follows:

Section 1. Major proposals for 1égislation, and for tﬁe p:pizmlgation‘
of regulations or rules by any executive branch agency must be submitted '
to the Office of Management and Budget and accompanied. by a~rj1 economic
assessment of the possible inflationary effect of the proposal.

Sec. 2(a). iThe Director of the Office of Management and Budget .
is directed to develop criteria for the identificaﬁoﬁ of ma.jq;" legislative
proposals, regulations, and rules emanating from the executive branch .
which may havé a significant effect on inflation, and to prescribé
procedures for their evaluation;

(b) The Director, in carrying out the p"ro.visions of this d;'.tie.r,-'
may delegate functions to the head of any department or agency,
including the Chairman of the Council on Wage and Price Stability,
when appropriate in the exercise of his responsibilities pursuant to

this order.
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Sec. 3. In developing criteria for identifying legislative
proposals, regulations, and rules subject to this order, the Director
must consider, among other things, the following general éategories
of sxgmflcant inflationary effects:

| a. costto consumers, businesses, markets, or ]g‘edera]., State -
or local government;

b. effect on productivity of wage earners, businesses or government
at any level;

c. effect on competition;

d. effect on supplies of important products or services.

Sec. 4. Each Federal department and agency must, to the extent
permitted by law, cooperate with the Director of the Office of Management
and Budget in the performance of his functions under this order, ax.ad’
furnish him with such information as he may request, '

Sec. 5, No legislative proposal; regulation o'rrru]’.e s.l"z-all be
delayed, ihvalida.ted, or othe rwise impeded ’py gllege-ci of actual ;féilurg |
to tomply with the terms of this order. Enforcement of”the reqqiz;-ements
herein shall be effected exclusively through the supervi"soripewers of
the President and the Office of Management- and Budée-t;. '- |

Sec. 6.  This order expires December 31, A1976‘,‘ u‘plg.g-s e:‘gt'e‘ncfed"

prior to that time.

THE WHITE HOUSE, /s ¢
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EXECUTIVE CRDER

ECONOMIC ASSESSMENTS
INLEAFION -EMPAGCT-STATEMENTS

In my address to the Congress on October 8, 1974, I announced
that I would require that all major legislative proposals, regulations,
and rules emanating from the executive branch of the Government include
a statement certifying that the inflationary impact of such actions on
the Nation has been carefully considered. I have determined that this
objective can best be achieved in coordination with the budget preparation,
legislative clearance, and management evaluation functions of the
Director of the Office of'Managemeﬁt and Budget.

NOW, THEREFORE, by viftue of the authority vested in me as
President of the United States of America by the Constitution and laws
of the United States, it is hereby ordered as follows:

Section 1. Major proposals for legislation, and for the promulgation

of regulations or rules by any executive branch agency must be submitted

to the Office of Management and Budget and emust-be accompanied by

a-statement which-certifies-that an economic assessment of the possible

inflationary impa<ct- effecf of the proposal. has been-evaluated,-- Such
evaluation-muei-be in-accordance with-criteria and-procedures-established
pursuant to-this-order.-

.Sec. 2(a). The Director of the Office of Management and Budget
is designated-and empewered,-to the -extent permitted-bydaw,- directed
to develop criteria for the identification of major legislative proposals,
regulations, and rules emanating from the executive branch which may

have a significant impact-upon effect on inflation, and to prescribe

% FOrg y

procedures for their evaluation.
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(b) The Director, in carrying out the provisions of this ord
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may delegate functions to the head of any department or agency,
including the Chairman of the Council on Wage and Price Stability,
when appropriate in the exercise of his responsibilities pursuant to

this order.
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Sec. 3. In developing criteria for identifying legislative proposals,
regulations, and rules subject to this order, the Director must consider,

among other things, the following general categories of significant

tmpact inflationary effects:

a. Cost impact-en to consumers, businesses, markets, or
Federal, State or local government;

b, effect on productivity of wage earners, businesses or
governrﬁent at any level;

c. effect on competition;

d. effect on supplies of important iaroducts or services.

Sec. 4. Each Federal department and agency must, to thé
extent permitted by law, cooperate with the Director of the Office "
of Management and Budget in the performance of his functions undei‘
this order, and furnish him with such information as he may
request. and-eemply-with the procedures prescribed-pursuant-to
this-erder,

Sec. 5. No iegislative proposal, regulation or rule shall be

delayed, invalidated, or otherwise impeded by alleged or actual failure

to comply with the terms of this order. Enforcement of the requirements

herein shall be effected exclusively through the supervisory powers of

the President and the Office of Management and Budget.

Sec. 6. This order expires December 31, 1976, unless extended

prior to that time.

THE WHITE HOUSE, T
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ASS ISTANT ATTORNEY GENERAL

Honorable Dudley Chapman
Associate Counsel

The White House

Rm. 106, OEOB
Washington, D.C. 20500

Dear Mr. Chapman:

Encl.

June 13, 1975

Sincérehy,

A 575

Antonin Scalia
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ASsisT ATTORNEY GENERAL
SISTAY f

Bepartment of Justice
Washington, B.EC. 20530

JUN 13 i9/5

MEMORANDUM FOR HONORABLE PHILIP W. BUCHEN
COUNSEL TO THE PRESIDENT

Re: 1Inflation Impact Statement

With respect to Dudley Chapman's suggectlon for
amending the Presidential Order cencerning inflation
impact statements: I have some reservations concerning
the effectiveness of the very last clause, which pur-

- ports to suspend the Order automatically w1th respect
to any official or agency against which suit is flled

It seems to me clear that the courts are not going
to permit the Executive branch to avoid the legal neces-
sity of acting in conformance with its own regulations
by the simple device of suspending those regulations
whenever suit is brought. The willingness of the courts
to accept such a provision will depend entirely upon
whether they deem that the Executive branch requirement
in question establishes a judicially enforceable require-
ment--which will depend in part (though doubtless not
entlrely) ~upon whether the Executive branch intended it
-to‘do so. In other words, I do not believe that the
automatic suspension provision adds anything beyond that
provision of the proposed amendment which states that
"no judicially enforceable duty is imposed by this order."
It seems to me the suspension provision is more likely to
get the courts' back up than to contribute any additional

. effect to the President's intent.

I would suggest one further modification of the
Order, which in my view is more important than anything
else which could be done: The name "Inflation Impact
Statement” should be changed to something else--almost
anything else except Adolph Hitler. The current appel—
lation simply begs for parity of treatment with environ-
mental impact statements. Mankind, including judges,
tends to operate on the prcposition that if something is
called a duck it is a duck. Legal labels and categories
are such convenient devices to avoid renewed analysis
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for each new situation that it is extremely difficult,
by ‘whatever explicit means, to induce judges to look

behind them.

I have spoken to Dudley about this matter, and I
think he is aware of my views.

-

tonin/Scalia
Assistant Attorney General
Office of Legal Counsel
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Assistant Attorney General
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OMB could have serious problems with the proposed revision of
Section 2. This would require copies of all major proposals
and their economic analyses to be submitted to OMB. While
likely to inundate OMB with paper, the purpose of this sub-
mission is not clear and the potential for various interpre-
tations is obvious.

I am enclosing a memorandum prepared by the General Counsel
of the Council on Wage and Price Stability, which I think will
. be of interest to you.

Finally, it is my understanding that Nino Scalia may have some
new thoughts on ways to solve the litigation problem without
undermining the progress we are making to implement the
President's progran.

Enclosure
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ECONOMIC ASSESSMENTS
INFLATION-IMRACT STATEMENTS

In my address to the Congress on October 8, 1974, I announéed
that I would require that all major legislative proposals, regulations,
and rules emanating from the executive branch of the Government

include a statement certifying that the inflationary impact of such

actions on the Nation has been carefully considered. By Executive

Order No. 11821, I directed that major proposals for législation and

the promulgation of regulations or rules by any executive branch agency

must be accompanied by an inflation impact statement. Experience

has shown that formal requirements associated with legislatively

required impact statements designed for different purposes could

rendet the inflation impact statement too cumbersome and costly,

and detract from my purpose in requiring it. I have determined that .

a less formal instruction calling for economic assessments for the

internal use of executive officials, and not subject to litigation that

impairs the accomplishme'nt of government business, is needed, I-hawve

determined-that-this -objective can-best -be— achieved -m-c-oor-d-ma-tl-on- with
V‘ehe- -bud-ge-t -preparationy degistative ¢ le-a.-ranee-; and -ma-na-ge-;ne at eva-luatm-n
functiens of- the Directer-of-the Office of -Management and- Budget. = */

NOW, THEREFORE, by virtue of the authority vested in me as
President of the United States of America by the Constitution and laws

of the United States, it is hereby ordered as follows:

Sec, 1. Executive Order No. 11821 is revoked,

Sec. 2. Major proposals for legvislation, and for the promulgation

of regulations or rules by any executive branch agency must be submitted

to the Office of Management and Budget and must-be accompanied by

*/.. This sentence is consistent with the theory of the revised order, but
" since it is associated with the earlier version and is not essential, it
appears preferable to delete it..
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a-stete ment-which-certifies-that- an economic assessment of the possible

inflationary impact effect of the proposal, -has-been evaluated.--Such-
evaluation-must-be in-accordance with-criteria and-p 1: ocedures-established
pursuant {e-this-ordex,

Sec. 3(a). The Director of the Office of Management and Budget
is des i‘—g»r}a-ted—bané ernpowered; -to the extent -permitted-by law; directed
to develop criteria for the identification of major legislative proposals,
regulations, and rules emanating from the executive branch which may
have a significant impact-upon effect on inflation, and to prescribe
procedures for their evaluation,

(b) The Director, in carrying out the provisions of this order,
may delegate functions to the head of any department or agency,
including the Chairman of the Council on Wage and Price Stability,
when appropriate in the exercise of his responsibilities pursuant to
this order.

Sec. 4. In developing criteria for identifying legislative proposals,

regulations, and rules subject to this order, the Director must consider,

among other things, the following general categories of significant

trmpaet inflationary effects:
| a. Cost i-mpac-t-eﬁ- to consumers, businesses, markets, or
Federal, State or local government;

b. effect on productivity of wage earners, businesses or
government at any level;

c, effect on competition;

d. effect on supplies of important products or services.

Sec. 5. Each Federal department and agency must, to the
extent permitted by law, cooperate with the Director of the Office
of Management and Budget in the performance of his functions under
this order, and furnish him with such information as he may request.

and -comply -with- the procedures-preseribed pursuant to-this-srders \. 64
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUN 19 15
MEMORANDUM FOR: THE PRESJIDENT
FROM: JAMES% LYNN
: {
SUBJECT: Sta.tquf Inflation Impact Statement
Initiative

You have given a high priority to the inflation impact statement ini-
tiative in your major speeches, most recently your April 28, 1975,
address to the Chamber of Commerce. Therefore, we will be pro-
viding you a regular report on its progress.

Implementation Progress

Executive agencies have responded to your Executive order of
Mewvember 292, 12074 in mixed fachion, Those familis» with eaco-
nomic analyses, such as EPA, have completed thorough analyses
of major proposed rules and legislation. Other agencies have had
to establish analytical capabilities. Despite these and some legal
concerns, we believe progress of Cabinet departments and agencies

is on schedule. We expect to have approved criteria--to determine

 which proposals are major and require full evaluation-~in place for

all participating agencies by June 20.

We have reached agreement with the Council on Wage and Price
Stability on a definition of '"major' proposed legislation or regula-
tions. Briefly, we agree that a proposal should be characterized

as major and given full economic evaluation if its prospective cost
impacts exceed $100 million on the Nation in any year, or $50 million
on a sector of the economy in any year. Comparable criteria have
been identified for impact on productivity, competition, critical sup-
plies, employment, and energy. Together, these criteria ensure
consistency among the agencies in determining which proposals are
major,
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~ After careful consideration of our policy on agency disclosure of impact
analyses to the public, we have concluded that full disclosure of agency
criteria and analyses is in the public interest. We have recommended
that the agencies adopt this policy. This approach should ensure great-
er agency care in conducting the economic analyses without seriously
slowing the clearance of legislation or issuance of regulations.

We have also recommended that the agencies consult with State and
local governments on the impact analyses. This responds to consid-
erable interest shown by the National Governors' Conference.

Problems

We have had difficulty keeping the emphasis of inflation impact analyses
on careful decisionmaking, rather than legal procedures. We have had

a primary objective of keeping the inflation impact analysis from pro-
ducing delays in the decisionmaking process characteristic of the environ-
mental impact statement. This means keeping out of the courts.

However, the U.S. District Court for Nebraska has enjoined the Depart-
ment of Agriculture from implementing regulations, in part because of
allegedly inadequate compliance with your Executive order. The regu-
lations were to establish new beet-grading standards, with increased
costs of grading to packers and indeterminate (possibly favorable) cost
changes to retail consumers. The court action undermines our objec-
tive and we are recommending that the Department of Justice appeal.

A second matter you should be aware of: the Council on Wage and Price
Stability has had difficulty in obtaining inflation impact analyses which
FEA had prepared on the major pieces of your energy program. With-
in the past week this problem appears largely to have been solved, and
the Council has now received and is evaluating the FEA analyses.

Legislative Developments

-

You are aware that the House has amended its rules to require inflation
impact analyses for any bills reported out of committee. The effective-
ness of this effort has thus far been criticized by Barber Conable, Jr.
and others. However, we see evidence of improvement there also.

A number of bills have been introduced in the Senate to legislate some
form of economic or inflation impact statement requirements. These
bills fall into two groups: one would require the Congressional gd:&geﬁﬂ?o
Office to develop economic analyses of proposed legislation; the;§écond \
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would require Executive agencies to develop economic analyses before
taking any major actions. Principal among the former bills is S. 15
.proposed by Senators Dole, Buckley, Hansen, Taft, and Thurmond.
The Dole bill has recently been attached as an amendment to the
Agency for Consumer Advocacy bill, S. 200, which has also passed
the Senate. This would require Executive agencies to perform ''cost
and benefit' assessments for any major actions, similar to your
Executive order.

Exemption Requests

On April 15, 1975, you approved the exemption of a number of agencies
from the inflation impact requirement. (A final summary of departments
and agencies participating is provided at the tab.) We recommended
agencies be exempted on grounds that they proposed no significant legis-
lation or regulations in the past, and were unlikely to do so in the future.
Similarly we recommend you approve exemption of the following agencies:

American Battle Monuments Commission

American Revolutionary Bicentennial Commission

Committee for Purchase from the Blind and Severely Handicapped
Community Services Administration

Farm Credit Administration

Inter- American Foundation

Overseas Private Investment Corporation

Railroad Retirement Board

Selective Service System

Decision

Approved

Disapproved

Attachment
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ATTACHMENT

INFLATION IMPACT STATEMENTS PARTICIPATING AGENCIES

Agriculture

Commerce

Defense

Health, Education, and Welfare

Housing and Urban Development

Interior

Justice

Labor

State

Transportation

Treasury

Civil Service

Equal Employment Opportunity Commission
Environmental Protection Agency

Energy Research and Development Administration
Export-Import Bank

Federal Energy Administration

General Services Administration
Tntarnatinnal Tariff Commission

National Aeronautics and Space Administration
Panama Canal Zone

Renegotiation Board

Small Business Administration

Tennessee Valley Authority

Veterans Administration
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