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THE WHITE HOUSE

- * 4 CTION MEMORANDUM wasHINGTON LOG NO.:
Date: July 29 Time: 930am
. Paul Leach ;l- £ tion):
FOR ACTION: Max Friedersdorf cc (for information) Jack Marsh
- _Kén Lazarus *  Jim Cavanaugh
Steve McConahey Ed Schmults

Dick Parsons

FROM THE STAFF SECRLTARY

DUE: Date: July 30 Time: noon

SUBJECT:

5. 2447-Exemption of Members of Congress from
State Income Taxes

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

Draft Remarks

X For Your Comments

REMARKS:

please return to judy johnston, ground floor west Wing
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THE WHITE HOUSE
WASHINGTON

7/28/76

TO: JAMES CAVANAUGH
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 28 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 2447 - Exemption of Members of
Congress from State income taxes
Sponsor - Sen. Hruska (R) Nebraska and Sen. Eastland
(D) Mississippi

Last Day for Action

August 3, 1976 - Tuesday

Purpose

To provide that Members of Congress may not, for purposes of
State income tax laws, be treated as residents of any State

other than the State from which they were elected.

Agency Recommendations

Office of Management and Budget Approval
Department of Justice No objection|Informally)
Department of the Treasury No Recommendation
Advisory Commission on

Intergovernmental Relations No Recommendat%?%mrw“
Discussion

The enrolled bill would provide that no State or locality may
levy income taxes on Members of Congress who maintain an abode
within such jurlsdlctlons and away from their home for purposes
of attending sessions of Congress. The term "Member of Congress"
would include delegates from the District of Columbia, Guam, and
the Virgin Islands, and the Resident Commissioner from Puerto
Rico and the term "State" would include the District of Columbia.



Existing Virginia and District of Columbia laws exempt out-of-
State Members of Congress from Virginia and District income
taxes. Maryland law, however, contains no such exemption.
Therefore, the practical effect of the enrolled bill would be
to prevent the State of Maryland from levying income taxes on
Members of Congress who reside in, but are not elected from,
that State. S. 2447 would not, however, affect in any way the
tax liability of a Member to his home State and locality.

Proponents of this bill have based their support of it on the
following arguments which were presented in the Senate report
on S. 2447:

(1) By law, no State can tax an instrumentality of
the United States Government; therefore, Members
-0f Congress "being the embodiment of the Legisla-
tive branch of government are such an instru-
mentality and immune from taxation by a state."

(2) Because the Constitution requires that a Senator
or Representative must be an inhabitant, i.e.,
resident, of the State he represents when elected,
a determination by any other State that a Member is
a resident for any purpose infringes on this Consti-
tutional requirement and the Member's right to stand
for reelection.

(3) Multiple taxation of Members of Congress who main-
tain residences both in their home State and in or
near Washington for purposes of attending sessions
of Congress violates the due process and equal
protection clauses of the fourteenth amendment. In
this connection the Senate report also noted that
only credit toward the Maryland State income tax
is allowed for taxes paid to another State. However,
Maryland also collects, income taxes on behalf of its
counties as an add-on-percentage of the State income
tax; no credit for the county income tax is allowed
for taxes paid to another State.

Proponents of the proposed legislation have also pointed out that
enactment of the bill would not exempt Members of Congress from
property or sales taxes levied by the State of physical residence.
Moreover, the revenue that Maryland would lose by enactment of
this legislation would in part be offset by the very generous
Federal impact aid payments made to Maryland suburban counties

for the education of the children of Federal employees, including
the children of the approximately 125 Congressmen who live in“?ah
Maryland. AR
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Opponents of the bill, many of whom are members of the Maryland
congressional delegation, have opposed S. 2447 chiefi- on the
grounds of fairness and equity. buring the Senate fl.or debate
on the bill, Senators Beall and Mathias argued that Members of
Congress living in Maryland had an obligation to contribute

to the payment for public services which they use and which
they enjoy. While acknowledging that there is a real problem
for those Members whose home States exact an income tax but do
not allow reciprocity for the tax levied by Maryland, the
Maryland Senators urged that the preferable alternative to
enactment of S. 2447 was for those out-of-State Members of Con-
gress maintaining a residence in Maryland to attempt to bring
Maryland and their home State into reciprocity.

The opponents have also criticized this proposed legislation
because it would grant special tax exemption to Congressmen
while continuing to deny similar treatment to other citizens who
also are compelled to take up "temporary" residence in the
Washington area. Such individuals would include Presidentially-
appointed Federal officials who, while maintaining a permanent
residence in their home State, must also pay Maryland, District
of Columbia, or Virginia income taxes during their Washington
assignment.

S. 2447 passed the Senate by voice vote on February 18, 1976;
it passed the House by 310 to 84 on July 20, 1976.

While the equity and fairness arguments advanced by opponents
of S. 2447 have merit, the Justice Department has indicated
informally that it does not believe that Congress has exceeded
its constitutional powers in enacting this legislation. We
believe therefore that, in the absence of clear grounds for a
constitutional challenge, there is not sufficient reason to
oppose the Congress' judgment to exempt itself from out-of-
State income taxes.

Y.<

Assistant Director
for Legislative Reference

Enclosures



THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

JUL 22 1976

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of
this Department on the enrolled enactment of S. 2447,
"Po amend title 4 of the United States Code to make it
clear that Members of Congress may not, for purposes
of State income tax laws, be treated as residents of
any State other than the State from which they were
elected.” '

The enrolled bill would provide that a Member of
Congress does not have to pay the income tax levied by
a State or political subdivision thereof in which the
Member maintains a place of abode for the purpose of
attending Congress. The enrolled enactment would serve
to prevent Maryland from levying an income tax on
Members of Congress as Members are already exempted from
paying Virginia and District of Columbia income taxes.

Since the enrolled enactment would have no effect on
the Federal revenues and is not otherwise of primary
interest to this Department, we have no recommendation to
make concerning whether it should be approved by the
President. . :

Sincerely yours,

:

PSR O

.

General Counsel



Union Calendar No. 664
TESET S, 2447

[Report No. 94-1271]

IN THE HOUSE OF REPRESENTATIVES

Feeruary 19,1976

Referred to the Committee on the Judiciary

Juxe 16,1976

Committed to the Committee of the Whole House on the State of the Union
' and ordered to be printed

AN ACT

To amend title 4 of the United States Code to make it clear that
‘Members of Congress may not, for purposes of State income
tax laws, be treated as residents of any State other than the

State from which they were elected. ‘

1 Be it enacted by the Senate and House of Representa-
‘2 tives of the United Stales of America in Colng'ress assembled,
3 That (a) chapter 4 of title 4 of the United States Code 1s
4 amended by adding at the end thereof the following new
5 scction: |

6 “§113. Residence of Members of Congress for State in-
7 come tax laws

8 “(a) No State, or political subdivision thereof, in which
9 a Member of Congress maintains a place of abode for pur-

10 poses of attending sessions of Congress may, for purposes of %55
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