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MEHOHANDUM FOR: 

FROM: 

SUBJECT: 

THE WHIT~ HOUSE 

W A S Hi"'C T ON 

July 23, 1976 

JACK MARSH 
JIM LYNN 
MAX FRIEDERSDORF 

PHILIP BUCHE~ 
Federal Legislation to Relieve 

Members of Congress From Paying 
Maryland Income Tax 

Bob Griffin called and asked that we look carefully 
at this legislation before formulating our position. 
He indicates that Congressmen who have their second 
homes either in the District of Columbia or in 
Virginia are exempted from the District or state 
income taxes. Moreover, he refers to the Senate 
Judiciary Committee report on this legislation which 
makes a case that it is unconstitutional for Maryland 
to tax the incomes of Congressmen who are also subject 
on the same income to taxation by the states of their 
permanent residence. 

cc: Ken Lazarus 

Digitized from Box 8 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



July Z6. 1976 

To: Ken Lazarus 

From: E.-a 

Mr. Buchen asked if you would 
follow through on this. 

Also attached is a copy of a 
memo we had previously sent 
you on the subject (7/23). 
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Calendar No. 604 
94TH CoxonEss 

13d S ession } SENATE { 

CONGRESSIONAL TAX LIABILITY 

FEBR17ARY 6, 1976.-0rdered to be p1·inted 

REPORT 
No. 9'-1-631 

Mr. HRUSKA, from the Committee on the Judiciary, 
submitted the following 

REPORT 
[To accompany S. 2447] 

The Committee on the Jndici.arv to v.·hich was referred the bill 
(S. 2447), to amend title 4 of the u·nited States Code to make it clear 
that Members of Congress may not, for the purposes of State income 
tax laws, be treated as residents of any State other than the State 
from which they were elected, haYing considered the same, reports 
favorably thereon and recommends that the bill do pass. 

STATEniENT 

HISTORY OF 'l'HE LEGISLATION 

The bill was introc1nced on October 2, 1975. A similar bill, H.R. 
8904, was introduced in the House on June 24, 1075. 

NATURE .\XD SCOPE OF THE LEGISL,'I.TION 

The founding: fathers. in order to insure that the people were prop­
erly represP-nted, Constitutionally required that members of Congress 
be inhabitants of the sta te from whence they are elected. Because of 
this Constitutional provi:::ion most members of Congress, unlike other 
individuals, are legally required to maintain a residence in their home 
state whi.le at the same time, in view of geographic considerations, find 
it necessary to establi::h an abode in or near ·washington, D.C. 

The pmpose of the legi::Jtion is to provide for equal state income tax 
treatment for those Congres:::men who are subject to state income tax 
assessment in their elective state or congressional district a-nd in the 
place of their Capitol abode. 

57-010 
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::\Icmbers of C'onQ'rlo'SS wh0 for reasons of distance are n•quired to 
maintain their nboi1c near the L'nitcd Stah·s Capitol :in onler to dis­
charge their duties normally do so in the sUttes of Virginia and :Mary­
land or :in the District of Columhia. 

The District and the Commonwealth of Virginia both expressly ex­
emnt members of the ConQ're,;s undf'r their income tax statutes. D.C. 
Co21e ~ 47-551 (C) (S), V~rginia Code. Sec. 58-151.02(c) (1) (i). 

X o similar exemption is proYicled by the State of l\Iaryland. 
The :Maryland Code. provides for an income tax on substantially all 

the income of "residents" of ::\Iaryland. A resident is defined as "an 
individual domiciled in this State on the last day of the taxable year, 
and every other individual, who, for more than six months of the tax- . 
able year, maintained a place of abode within this State, whether 
domiciled in this Statr or not; but any inclivitlual, "·ho, on or before 
the last clay of the taxable year, changes his place of abode to a phlce 
without this State, with the bona fide intention of continuing to abide 
permanently ·without this State, shall be taxable as a resident of this 
State for the portion of the taxable year :in which he resided in this 
State, and as a nonresident of the State for the remainder of the tax-
able year. The fact that a person who has changed his place of abode 
,..,-ithin six months from so doing again resides in thi.s State, shall be 
prima facie evidence that he did not intend to have his place of abode 
permanently without this State." Mel. .:\.nn. Code, Art. 81, Sec. 279(i). 

Only limited tax credits are an1ilable to Maryland residents who 
are entitled to a credit against Maryland tax for tax paid to other 
states on the income taxable by Maryland. Mel. Ann. Code. Art. 81 
Sec. 2DO. Maryland also collects income taxes on behalf of its connties 
as an add-on percentage of the state income tax. No credit io\\ard this 
tax is allowed f0r taxes paid to another state. (Sec Senate Bill No. 23, 
Chapter 3, La\YS 1975, apprO\·ed Febrnary 11, 1D75 amending Article 
SL Section 200 of the a1motated Code of ~Iaryland.) . 

The action of the State of Maryland taxing members of Congress 
from other states who maintain an abode in ~Iaryland for the purpo::es 
of being near the U.S. Capitol raises serious Constitutional questions. 

1. No State can tax an instrumentality of the United States Govern­
ment. ill cOulloch v. i11 aryl{lnd, 4 \Yheat. 316 (1819) . Congressmen 
being the embodiment of the LcgislatiYe Branch of government are 
sueh an instrumentality and immune from taxation by a state. 

2. The Constitution provides that each Senator and each Hepresenta­
tiYe must. be an inhabitant of the state he represents when elected. Art. 
I Sees. 2, 3. I1J1abitant and re;::;ident are synonymous. This provision 
implies that the member shall cotninue to be an inhabitant to preserve 
his right to stand for reelection. The ability of any other state to de­
termine that a member is a resident for any purpose infringes on the 
Constitutional requirement and right of reelection. 

. 3._Multiple hlx~tion of Senator and Repre~entatives by several juris­
chctlOns, based srmply on the fact of phys1cal location necessary to 
the performance of constitutional duties, violates the due process and 
equal protection clauses of the fourteenth amendment. 
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CoxsTITUTIOX AJ, CoNSTDERATioxs 

S'L\TE T· \:XXTIOX OF IXSTllG:HEN'L\Ll'l'IES OF THE FEI}ETIAL GOVERX~IEN'l' 

J .. research o-f this subjert reveals no previous attempt of a state to 

tax the income of members of Congress because of their physicalloca­

t ion incident to sen ice in Congress. Therefore, no direct decisions exist 

ou the question of immunity of Senators or Representatins from in­

come tax of states other than the state that they represent. However, 

since the time of the inc.eption of the Republic, when Maryland at­

tempted to tax the :Federally-created Bank of the united States: it has 

been established that no state can tax an agency or instntmentality of 

the United States GoYermnent. :McCulloch v. l.Iarylancl, supm. 

_\._n agency or instrumentality o£ the U:nitcd States Government has, 

for this purpose, been broadly construed to include not only the de­

partments and regulatory commissions o-f the Government, but also 

public corpomtions such as the :Federal Land Bank (see Federal Land 

Bank v. Bismar·k Lumber Oo., 31-:1: U.S. D5 (19:!:1)) and the Home 

Q,,ners Loan Corporation (see PittrnCT.I!L v. Home 010nen Loan Oorp., 

308 U.S. 21 (1939)). The states may only tax properties, functions, 

and instrumentalities of the :Federal Gover1m1ent ·with the express con­

sent of Congress. Ker'h-Lirne1·ick Inc. v. Scurlock, 347 U.S. no (195-:1:); 

Reconst·ruction Finance Corporation v. Beaver Oounty, 328 "G.S. 204 

(H.l-±6). 
Until relatively recently, the courts had held that the states cannot 

le,·y a tax upon the income of Federal employees because to do so m1s 

indirectly a tax by the states on the Federal Government. See Dobbins 

Y. Oouvrni.Jsione1·s of E'1•ie Oounly, 16 Pet. -±35 (18-12-); lVeu) York ex rel 

Roge1·s v. Gmves, 209 U.S. 401 (1937). ConYrrsely, the Federal GoY­

ernment could not tax state officials. See OollectO?· v. Duy, 11 \\'all. 113 

(1870). 
In 1938, the Supreme Court decided the case of H elvering "- Ge?'­

ha?Ylt, 30-± U.S. 405, holding that the Federal Government could tax 

a state employee, specifically an employee of the Port of N"ew York 

Authority, even though the Authority itse1 f '>as not subject to taxation. 

In the case of Grcues v.lVe1v York., 306 U.S. 46G (193!)), the Supreme 

Comt considered again whether a state could impose an income tax 

upon a Federal employee, in this ca.se, an employee of the Home Own­

ers Loan Corporation. The Supreme Court held that the corporation 

itself ''as immune from state taxation, but that the income of an em­

ployee was personal and a trrx on such income did not impose a burden 

on the agency. The Court made it clear that no state cou]cl tax the 

agency itself. ': [W]hen the National Government lawfully acts 

through a corporation which it owns and controls, those actiYities are 

go,ernmental functions entitled to whatever tax immunity attaches to 

those functions when carried on by the Gov-ernment itself through its 

departments." 306 U.S. at 4"77. The Comt strongly implied that if 

Congress chose to exempt the incomes of Federal agency employees 

from state income taxation. the exemption would be effective. See 306 

U.S. at 47!), 480. In the Graves case, however, the Court found that 

there was no basis for inferring an intention of Congress to exempt the 

income of employees of the corporation. See 306 U.S. at 485. 

S.R. 631 
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The case of a Federal employee is totally different in essence from 
the situation of a member of Congress. A Federal employee is not 
-constitutionally forced to maintain au a Lode ai\Yay from his home stat<=:; 
he may readily become a citizen of the state where he is employed. Ills 
employment is not necessarily temporary or uncertain; he has not been 
-chosen to represent citizens as their representative, but is pursuing a 
personal career. As an employee, he is not an agency of the Govern­
ment. His employment is not basic to the maintenance of the Govern­
ment. H e"lvering v. Gerhardt 304: U .S. 405, 418, 424 (1938). 
· On the other hand, a member of Congress is not engaged merely in 
the pursuit of his personal career. Being a member of Congress, he is 
on more and no less than a representative of his constituents. He may 
run for office, but must be elected by the people. In this basic sense, he 
-cannot select the occupation of Senator or Representative. 

::\Ioreover, Congress is not merely a .Federal agency or instrumental­
it....- ; it is a fundamental branch of the Federal Government created by 
tl~e· Constitution directly. Article I of the Constitution provides that 
all legislative powers of the Federal Go~·ernment shall be vested in 
the Congress: consisting of the Senate and House of Representatives. 
It further pro~·icles that the Senate and House shall be composed of 
members elected by the people of the several states. The Congress, 
therefore: is simply an aggregation of its members. A tax on the in­
comes of the Senators and Representatives is a tax on the Congress, 
as a tax on the ineome of the Bank of the United States: or the powers 
or functions of such a bank, -IYould be a tax on a Federal GoYernment 

:agencv. 
~::uei'11bers of Congress are not Federal employees, and the decision 

in the GraTes case, supra, allowing a state to tax the salary of an em­
ployee of the Home Owners Loan Corporation is not applicable. Under 
the Public Salary Tax Aet of 1939, as amended in 1966, Congress con­
sented to non-discriminatory taxation of the compensation of a Fed­
eral "officer:' or "employee" by duly constituted taxing authorities 
"'having jnrisdiction.': 4 U.S.C. Sec. 111. 

The terms "officer" and "employee" are not defined for the purposes 
of the Pt;hlic Salar~- Tax Act aml there is nothing in that Act to incli­
<:ate a consent to statr. taxation of members of Congress. In fact, the 
terms "officer" and ''employee" are not usually defined to include mem­
bers of Co11gress. See, e.g ., 5 "G.S .C. Sees. 2104, 2105, and .2106 (pro­
viding for cliiierent definitions of "officer," "employee," and "lVIember 
of Congress'' for the purposes of Title 5 of the United States Code) . 

The eonclusion, therefore: is that a tax on a Congressman by a state, 
based on his compensation for serving in the Congress, is a tax on the 
legislatiYe branch of the Federal Government-which no state may 
impose. 

Exemption beca11se the J!aryland Definition of "Resident" Is HM'e 
lm·alid 

The Const.itlltion pro..-ides that a Representative or a Senator must 
"when elected. be an inhabitant of that state in which he shall be 
chosen." Art. I, Sees. 2, 3. Although literally these provisions do not 
require that a Senator or Representative continue to be an inhabitant 

S.R. 631 
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of the State that he represents Clftcr his rl ertion, thr re is no f!U C::'tion 

in practice, usage, and consrruction that Senators and Hepresentatin•::; 

an:. deemed to continue to ue inh:1 bitauts of their rcspedi\·e state,: dur­

ing· their terms of office. Ot lH'nYise. no mem bcr o E Con.QTess con 1ft eYcl· 

Le'·re-electc(l, except from the stat~s of Virgini a nnd ~Iaryland. That. 

is. if a ::Senator from .Alaslm. "~ho llYes in the State of :\[arylan•l dm·­

ing his term of oflice, is deemed to be a resident of :\Iarylrmd ratitl'r 

than an inhabitant of Alaska, he could not run for re-election.1 Since 

the Constitution requires each Senator ancl RepresentatiYe to be an 

inhabitant (i.e., resident ) of the state that he represents, it is con­

cluded that no definition in any state statute purporting- to make him 

a resident (or inhabitant) of any other state is constitntionally ,-alicl. 

Since the Constitution prohibits treating Senators and Representa­

tives as residents (or inhabitants) o£ any state other than the one they 

represent, it follows that :Maryland lacks the legislative jurisdiction to 

ta:s: the income of Senators and RcpresentatiYes other than its own. It 

has long been established that a state hQs no authority to ta:s: the in­

come of a nonresident deri,-ecl from sources outside that state. 

·where there is jurisdiction neither as to person nor prop­

erty, the imposition of a ta:s: ·would be ultra 1-·ires and void. 

If the legislature of a state should enact that the citizens or 

property of another state or county should be ta:s:ed in the 

same manner as the persons and property within its own lim­

its and subject to its OY>n autl10rity, or in any manner what­

soe-l·er, such a law 11onld be as much a nullity as i£ in con­

flict \Yith the most explicit constitutional inhibition. 

St. Louis v. The Ferry Company, 11 \Vall. 423, 4:w (1870), quoted with 

approval in L1fille1' BTos. Oo. Y. Maryland, 347 U.S. 340, 342 (195±}; 

acconl, De1.cey v. Des1lf oines., 173 U.S. 193 (1899) . -

The statutory prm·isions of Virginia and the District of Columbia. 

are regarded as simple recognitions of the fact that each Senator- and 

l~epeesentative is in law a resident of the state ·which he represents, 

and not any other state. In a basic sense, the location of any Senator 

or Representati,-e in the jurisdictions adjacent to the Capitol is a 

necessary incident to the proper carrying on of constitutional duties. 

Since Senators or Representatives cannot inhabit the air aboYe the 

buildings of Congress, they are bound to live in one of the surround­

ing jurisdictions, be it the District of Columbia~ Virginia, or ::\iary­

lancl. Their physical presence in one of these jurisdictions does not 

make them local "residents" in a constitutional sense, and does not gi>e 

1 The words "resident" and "inhabitant" are for these purposes synonymous or virtually 

synonymou3. The O:cjon! Univer8ctl Dictionary (3d Ed.) defines an "inhabitant" as ''a 

human being ... dwelling in a place, a pernwnent resident.'' A "resident'' is d~fiued 

as "one who resides permanently in a place; sometimes spec. applied to inhabitants." 

"In its gener.1l and popular sense. the word 'inhabitant' is the same as 'resirlent.' or 

one 'l>ho li>es in a place." Se>c Hauen Y. Bridgeport, 37 A. 307 (Conn. 1897). \Vhen 

employed in statutes, the term "inhabitant" has been held to be equ intlent to the word 

"resident." E.g., Shnw Y. Quincy .lfining Compan1J. 14il U .S. 444 (1892); ARO Jla>n<­

jact~trin_q Co. v. Automobile Re.~eqrch Corp., 352 F .2d 400 (1st Cir. 1965). In consider­

ing qualifications of Congressm en. tbe former House Committee on ElPctions defined the 

term "inhabitant" as it is U"'<i in .-\.nicle I, Sections 2. 3 of the Constitution as follf)ws: 

"This term is the leg-al equivalent nf the term 'rPsident' . . .. " Scott., Hinds" P·recP-dentst 

of th~ Ho11.s.e of. Rep!euntntire.~ . • \oL I , Sec. 439, p. 4:!0. See also Pigott, id., Vol. I, 

Sec. 3o9; Batley, td. , VoL I, Sec. 43ct. 

S.R. 6n 
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the state ·when~in they liYe authority to tax them on their compensa­

tion as Federallegislators.2 

The view set forth here is directly suppol'tell by decisions of the 

former Committee on Elections of the IJouse oJ Hepresentatives. 

In ddennining whether persons were inhuLitants of the states from 

which the:y had been elected, tbnt Committee frequently declared that 

inhabitnnc:y \ms the eqnivalent of resiclenc:e and that two factors­

"·here did he vote and to ,,-hat state dicl he pay taxes-were the irn­

p ortant determinants of inhabitancy. See Upd·ike v. Ludlmv, Cannon's 

Precedents of the Hou.se of Repi·esental'i·res, Vol. VI. Sec. 55; Be.ck, 

icl., Vol. VI, Sec. 174. To permit Maryland to impose incomes taxes 

on a non-Mrrryland Congres:;man \Yho lins in Maryland in order to 

attend to his Congressional duties, would be to attach one of the most 

important indicia of inhabitancy to a state other than the one whieh. 

he represents. The result could be to bar that Congressman from rep­

resenting his home state (the rqwesentntion of >Yhich was the very 

reason for his maintaining living quarters in l\hryland). In a case 

like this, where the provisions of the United States Constitution ancl 

a state statut~ are in conflict, the supremacy clause requires that the 

state statute g1Ye way. 
L1. the Beck case, the Committee obsmTecl-

\Y e do not think that the framers of the Constitution in­

tended bY the use of the word "inhabitant" that the anomal­
Otts sitnation might e1·cr ru-ise that man shou]d be a citizen., 

a legal resident, and a Yoter within a gi 1·en State and yet be 

constitutionally an inhabitant e lscd1ere. If any such con­

clusion could be reached ''"e might ha1·e the peculiar result in 
this country of a man being a resident, a eitizen, and a yoter 

in a giYen State, and yet within the constitutional ~::ense barred 

:from the right of representing a district in that State in Con­

gress, but ha.-ing the right to rep1·esent a district in another 

State in Congress. No such interpretation can fairly be read 

into this pro,·ision. 

Consistently \Yith this view, a member of Congress :from another state 

does not become an inhabitant or residrnt of l\faryland because he 

lins there rluring his term of office, even if Maryland statutes pur­

port to say otherll"ise. 
This Yiew recei,·es further r0inforcement from the Soldiers~ and 

Sailors' Civil Helief Act of 19±0, \\·hich in Section 514 provides that 

military or na.-al personnel may noL for purposes of state income 

taxation, "be deemed ... to ha...-e acq1tired a residence or domicile 

in, or to han become resident in or a resident of, any other state. 

territory, posst>ssion, or politic a 1 sub eli ,-ision ... or the District of 

C'olumbia" by rea:::-m of compliance ,,·ith milltary or naval orders. 

This legislation is binding upon the states (including ~Iarylancl). 

2 It should be noted that SPnators and ReprP.sentati\·es are •nbject to loeal propprty 

·taxes .. which nre inherently in rern taxe."S. They are :J.lso subject to a variety of exci~e 

taxe• . >uch as ~ales taxes on tramaetion•. Tbns. thN·e is no question that they lend 

substantial financi a: suppor t to the jurisdictions in which they live. 
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I£ tho states could constitutionally determine "residence" as they 

pleased for tax purpm:es, the Soldiers' and S ~tilors' CiYil Relief Act 

would be inYalid as an encroachment by Consrress on powers of the 

states. This is not the case. See Dameron v. Bmdhead, -345 r.S. 32~ 

(193:1). 

Due Process and Equal PJ'otection 

To subject members of Congress to local income taxes because of 

their abode in a state near the Capitol is to subject them, in most 

cases, to double taxation as a result of their constitutional fuctions 

and duties. They are required constitutionally to be and remain 

citizens of the states they represent, and to be subject to taxes as 

citizens of their home states. H the Maryland statute were applicable, 

they ·would be required additionally to pay taxes to Maryland. In 

accorcl with this view, this would deny them clue process and equal 

protection of the laws. 

.A . .o-ain, the case of a member of Congre:::s with that of a Federal 

empToyee is contrasted. A Federal employee "ill ordinarily have one 

domicile and one residence. He will be subject, as a resident or a 

domiciliary, to income tax in only one state or jurisdiction. Unless 

the Maryland definition of "resiclenf' is struck down, however, a 

member of Congress from a state other than ::Uaryland, \vho lives 

in Maryland, will automatically be subject to double taxation. 

l\Iorcover: this is a classical case of ta:s:ation \lithout representa­

t ion. _'\. Senator from Utah ob\rionsly 10tes in Utah, and cannot vote 

in l\[aryland . .tl.lthough he is not and cannot be a citizen of }.laryland, 

and cloes ont p::n-tici.pnte in its g0Ycrnment. the :Jhrybnd income tax 

1:1\Y \\Tongfully pmports to tax him. 

In this respect, the situation of a. member of Congress is unique, 

and the uniqueness is a direct result of the constitutional requirements 

for c lection. The result, if l\Iary land's right to tax ,,-ere upheld, \>ould 

be grossly discriminatory and unfair. 

It may be contended that since Maryland recognizes a credit for 

taxes paid to other states, most of double taxation is ob1iated. There 

arc several responses to this fallacious argument. First, to the extent 

that l\Iarylancl taxes are at a higher rate than home state taxes, there 

is double taxation in the amount of the excess. Second, the recent 

l\faryland statute indicates an intention to allow only a partial credit. 

Thus, l\Iaryland's top tax bracket is 57o . but co1.mty taxes may be an 

additional 2%%- A Senator or RepresentatiYe from a state imposing 

a 10% income tax will pay an aggregate 121/2 % tax. A Senator or 
Representative from a home state imposing a 3% tax· will pay an 

aggregate tax of 71f2%. A Senator or Representative from a home 

state imposing a 6% tax will pay an 8%% tax. 

Finally, it should be noted that the interstate credit depends on 

reciprocity, and is, in any event, a matter of grace. As l\Iaryland has 

r ecently provided with respect to so-called county taxes, the credit 

can be partially or wholly eliminated, leading to complete double 

t axation. 

S.R. 631 
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The 1111Jair char:tcter of a :JL1rylancliax on om-o£-state Con!!ress­
mrn ma~- lw illust rated 1vith respect to spcci flC' tr.msactions. _\_~Rep­
n·~l'llt nt [ \''-' from }.Iontana 0\1-ns a ranc·h in ~Iumana \1·hid1 he sells 
at a capital gain of ::;>50,000. Although ~1hryland has nothing what­
ewr to do with this transaction, if the Hepre5ent<tti.-e maintains 
premises in :Jiaryland, the i::\tate "·ill presnmauly attempt to tax the 
_\fontamt gain in its entirety. Yet, the transaction has no Maryland 
cOllllPetion in any meaningful sense. 

Finally, \vhile the problem we are considering is relatively discrete 
at the present time because Maryland in<.:ome taxes are fairly low, 
nothing prevents the State from incre;tsing its rate to as high a range 
as it pleases. Under circumstances of very high rates. double taxation 
of members of Congress could lead to· making Congressional positions 
untenable for persons of limited means. In this sense, a free-handed 
po\\·er to impose double ta:s:cs is indeed, as Chief Justice Marshall 
obser.-ed in the 111 cO'Ulloch case, the "power to de:::troy.'' \Vbat >Vould 
be destroyed, of course, ,.-oulcl be the equal opportunity for persons 
o£ limited means, as >Vell as those of great means, to become members 
of Congress. The "door of this part of the federal go>"ernment" here­
tofore ·'open to merit of every description . . . ,,-irhout regard to 
poYcrty or \'i'ealth" would be closed. The F edemlist. Xo. 52; cf. BuT­
loci~ "· Carter, 405 U.S. 13± (ID72) (forbidding large filing fees from 
barring candidates for public office) ; 1V illicnns '"· Rluxles, 393 U.S. 23 
(19GS). 

ExPLAxxrrox OF TIIE Ln.:rsr..uwx 

The bill provides that no state or political subdi.-ision thereof in 
\Yhich a member of Congress maintains a. place of aborle for purpose,; 
of attending sessions of Con_gress ma~- for state or ::ubcliYision income 
tax pnrpo;o;es treat the member as a. resident f)r clomiciliat·y or treat any 
income paid by the United States as income for spn-ices performed 
'\Yithin or from sources ·within snch State or poEtical subcli.-ision 
thereof unless such member represents such State or a district. of such 
State. 

The bill also pro,·ides equal treatment for delegates from the District 
of Columbia, Guam and the Virgin Islands and the Resident Com­
missioner from Puerto Rico. The District of Columbia is included 
w·it.hin the prohibitions of the amendment. It is the b1tention of the 
Committee that the bill shall apply to an_y past accrued tax liabilit-ies 
of the natnre encompassed within this legislation not yet paid the 
State or political subdivision. 

CosT OF LEGISL..<\.TION 

I n compliance with Sec. 252(a) (1) of the Legislative R eorganiza­
tion Act of 1970, as amended (2 U.S.C. 190j), the Committee estimates 
that there will be no cost to the Federal government in carrying out the 

·provisions of this legislation. 

S ECTIOX-BY-SEcTioN Su:~nBRY 

SEc. 113.-Prov-icles that llQ State or political subdivision thereof in 
which a :;\lember of Congress maintains a place of abode for purposes 

S.R. 631 
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Union Calendar No. 664 

Sa2447 
[Report No. 94-1271] 

IN rrHE IIOUSID OJT REPRESENTATIVES 

FF.rn:uAr.Y 18, l!.JTG 

Tiefenell to the Committee on tlte .Tudici::try 

JuxE 16, 1076 

Committed to the Committee of the \Vhole Honse on the StnJe of the Union 

and ordered to be printed 

AN ACT 
To mncncl title -±of the enitcd States C(;dc to make it dear thnt 

:Jicmhers of Congress may not, for pnrposcs of St-ate inromc 

tax hnvs, be treated as residents of any State other than the 

State from which they \'i'erc elected. 

1 Be it enacted by the Senate and House of Representa-

2 tivcs of tlte United States of Ame1·ica in Cong!'ess assem,bled, 

3 That (a) chnptcr 4 of title 4 of the United States Code i ~ 

4 amc•nded l)y ndding fit the end thc·reof the following new 

G section: 

6 "§ 113. Residence of Members of Congress for State in-

7 come tax laws 

8 "(a) Xo St,:lte, or political snl;diYision thrrrof, in ·which 

. 
9 a ?!Icmber of Congress maintains n p1ncr of nhode for pnr-

10 poses of a ttendi11g sessions of Con,.:;n:ss m:1y> for purpose~ of 
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1 any mcomc t;I:X (;t~ defi1wd i11 section 110 (c) or thi, titl 1·) 

2 lC\'ied hy such ~tate or politir,ll -.;nlH1i\' i-.;ion then'of-

3 " ( l) trcut stH'h :Jfemhcr ns a rc-.;iclent or <louti('iii:tr_;· 

4 of SHCh St:ltc or poli tiC<1l snhdiYi-.;ion tltercor: or 

<> " (:?) trent nny comp('n-.;atiou paid ll_Y the r nitt' tl 

6 St11tcs to ~nch :Jicmher ns income for selTice:; pl'rforntt•d 

7 \Yithin, or from s·ources within, such Stnte or poliri,·:tl 

8 snbdiYision thereof, 

9 unless ~neh :Jieinlwr rcpre-.;cnts snch Sta tc or a di .:;f rict 111 

10 sneh State. 

11 " (lJ) For purposes of :-;uhscf'tion (n)-

1~ " ( 1) ihe term ':JfemlJer of Congr<'ss' im·lnde" tlw 

13. dC'lcgHt<.'~ from the Dist rict nl C'olundJin, Gn:1m. nntl till' 

14 Yirgin Isbuds, nnd the Hesident Commis-.;ioner ir11lll 

15 Pncrto 11 ico; ;md 

16 "(2) the term 'Stnte' includes the Di:;rrict 

17 of Columbia.". 

18 (lJ) rrhe taJJlP of sections for ~nch dlflptcr -t. i::: :1llll'lHtt!tl 

19 by adding nt the end thereof the follmYing nc1v itC'm: 

"113. Residence of ~IembC'rs of Congt·css for State income t:lX lttt\"'S. "· 

Pnss-cd the_ 8cnatc Pehrnnry 18, 107G. 

Attest: FlL\XCIS R. Y _\LEO. 
Secrdary. 



-::: ; 
~ 

,c.,.... ~ 

~ ' 
:J . ;... 
.--
~ 

~· 

'"n ., 
-';; .. ~ 

\~ ~ 

/ 

I 
1 ;v 



MEl"l0Ri\NDUI'1 FOR : 

FROJ'vl : 

SUBJECT: 

July 23, 1976 

J J\CK J'-IARSH 
JH-1 LYNN 
MAX FRIEDERSDORF 

/] 
/ \ / 

PHILIP BUCHEN t • 
a : 

; 

I Lv 
L 

Federal Legislation to Relieve 
Members of Congress From Paying 
Maryland Income Tax 

Bob Griffin called and asked that we look carefully 
at this legislation before formulating our position. 
He indicates that Congressmen who have their second 
homes either in the District of Columbia or in 
Virginia are exempted from the District o r state 
income taxes. Moreover, he refers to the Senate 
Jud j:.ciary Coiillni ttee report on this legislation which 
make s a case that it is unconstitutional for Maryland 
t o tax the incomes of Congressme n who are also subject 
on the same income to taxation by the states of their 
p ermanent residence. 

c c: Ken Lazarus 



~_,,· 

I· 

) 

·r :~ ~ · , : . ; .... ) ::_ 

vv /""' s -i I : : G -;- :.... : ~ 

J ·ul 't~- 30 , J 9?·~ 

1viEMORANDU1vi FOR: JI} ,f C ~ 'T'\ TQ";\.T 
l\ ~ ·~ ! ''' "' /1 

THROUGH: PHIL BU CHEJ\( ~~ 
FR01vl: EEN LAZARUSf-

SUBJECT: Enrolled Bill S. 244 7 - Exemption of 

l'vien1oers of Congress from. State 

Ir>.corne Taxes 

Couns el 1 s Office has Tevie\'v·ed the attached OMB n1cmorandum on 

the subject bill and offers the following : 

(1) Constitution2.l Co:1sidc'!"ation.s. The arguments 

ad vanced by proponen.ts oi S. 2447 to the effect that 

it is constitutionally :::-eq'-..!. i:.ced are simply without 

merit. 

{a) Congressmen and Senators do not qualify 

as 11 instrumentalities of the United States IT, 

beyond the reach o£ ?v~c.ryland taxes. The 

folly of this position s:.ould be recognized 

by the fact that this 2.rgument would 2.lso 

lead one to the coaclusion th2.t Members of 

Congress c2.nnot be subjected to 2.ny taxes 

impo sed by the states which they represent. 

(b) Similarly, we do not believe that the 

M2.ryland income tax scheme exposes 

Senators and Congressmen living there to 

multiple taxation in contravention of the 

Fou.rteenth Amendment. Part-tin1e 

. residency q.lone h2.s long been considered 

a sufficient nexus for state taxation and the 

f2. ct that }..f.arylar:d recognizes a credit for 

t axes paid to o t l·;er states on a reciprocal 

basis generally elimi:!ates the dual state 

taxation problem. 
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(c) lvfaryland i m.poses a rnaxirnum 5 percent state 
tax on income and also a<J.tho r i zcs a 5 0 percent 
surcharge imposable aL the county l eve l, for an 
effective tax rat e of 7. 5 percent. It is true that 
the county surcharg e does not permit any c;r edit 
for other state taxes, but this feature is only a 
relative ly mmor aspect of the bill and v.rould not 
appear to raise an is sue of constitutiona l dimension. 

(2) Equities. 

(a) Congressn1en and Senators who live in Maryland 
while representing other states are at a disadvantage 
over those from other s tate s who live in the District 
of Colu...TDbia or in Virginia. The District and Virgi.Dia 
exempt them from its income tax but also exempt the 
President and Vice President and appointees of the 
President who are confirmed by the Senate if they 
are r esidents of another state. On the other hand, 
Congressn1en and Senators subject to the Maryland 
income tax are allo\ved a credit against the state 
portion of Maryland tax for incorne t axes paid to 
their home states but not against the county portion. 
This credit doe s not, however, help those whose 
horne states impose no income tax, and those whose 
home states tax at a lo-wer rate will have to 1nake up 
the difference to Maryland. 

(b) The sponsors of the bill have not argued that 
out-of-state :Members of Congres s should likewise 
be exempt from state and local property taxes on 
their home s in or near ·washington. So Maryland 
residents can argue tha t income taxes are just 
another form of tax to support the schools and other 
servic es from which out-of-state Me1nbers of 
Congres s benefit and it is sufficient equity to allow 
them a credit agamst the state portion of the Maryland 
income tax for income taxes paid to their home states. 

__ ... 
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(3) E:ede_l:'alisJ~_?-..:. It is, of course, difficu lt to perceive a 

F cde ral inter e:-st i n thcs e circumstances suHicient to 

ju stify the nega tion o£ a portion of the l\1a..ryland tax scheme. 

Sinc e a ce:::-tain c1 e£e r ence to state authority i s normally 

a hallmark o£ any Republican adn"linistration, SUJ?port of 

S. 244 7 would have a curious ring. 

(4) Political Considerations. This bill may appear to _ 

represent 11politics as u sual'' by 11 ·Washington insiders 11 

to provide special .benefits for lv1embers of Congress .-~,_1 ~= ·; ..:~­

w-h-en other people who for one reason o r another are 

subject to income taxes in more than one state. 

·without its enactment, a number of Senators and 

Congressmen will pay higher tax bills next year. 

Thus, the President's participation in its enactment 

could m.ake hin"l vulnerable to a political attack. 

(5) Recom.mendation. The President could approve 

the bill on the grounds that i t involves a matter of 

exclusive conc e rn to the Cong ress because it affects 

only certain Members of the Congress and does not 

affect any other federal inter est. Unlike a salary increase 

for Congressmen, it does not even have an impa ct on the 

federal budget. However, if the President believes that 

he should not by signing the bill become a willing party 

to special interest leg islation passed for the benefit 

ex clusively of certain 1v1err:.l:lers of the Congress, he should 

veto it. The constitutional considerations of the supporters 

of the bill appear to have no merit, and if the Congressmen 

and Senators who voted for the bill truly believe that there· 

are constitutional defects in the Maryland tax scheme as 

it affects them, they should challenge such schemes in the 

courts. 
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T HE WHITE HOUSE 

W A S'-I i N G IOt'J 

July 3 0 , 197 6 

MEMORA.NDUM FOR: JIM CANNON /'} 
/,/ 

PHIL BUCHEN- t # THROUGH: 

FROM: KEN LAZARusf-

SUBJECT: Enrolled Bill S. 244 7 - Exemption o £ 

Members of Congress from State 

Income Taxes 

Counsel's Office has reviewed the attached OMB memorandum on 

the subject bill and offers the following: 

(1) Constitutional Consideration s. The arguments 

advanced by proponents of S. 244 7 to the effect that 

it is constitutionally required are simply without 

merit. 

(a) Congressm.en and Senators do not qualify 

as "instrumentalities of the United States", 

beyond the reach of Maryland taxes. The 

folly of this position should be recognized 

by the fact that this argument would also 

lead one to the conclusion that Members of 

Congress cannot be subjected to any taxes 

imposed by the states which they represent. 

(b) Similarly, we do not believe that the 

Maryland incorne tax scheme exposes 

Se nators and Congressmen living there to 

multiple taxation in contravention of the 

Fourteenth Amendment. Part-time 

residency alone has long been considered 

a sufficient nexus for state taxation and the 

fact that Maryland recognizes a credit for 

taxe s paid to o ther states on a 

basis generally elimin ates the 

taxation problem. 

reciproc~L~:--fO J?lJ- ·w 
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(c) Maryland imposes a maximum 5 percent state 

tax on income and also authorizes a 50 percent 

surcharge imposable at the county level, for an 

effective tax rate of 7. 5 percent. It is true that 

the county surcharge does not permit any credit 

for other state taxes, but this feature is only a 

relatively mjnor aspect of the bill and would not 

appear to raise an is sue of constitutional dimension. 

(2) Equities. 

(a) Congressn1en and Senators who live in Maryland 

while representing other states are at a disadvantage 

over those from other states who live in the District 

of Columbia or in Virginia. The District and Virginia 

exempt them from its income tax but also exempt the 

President and Vice President and appointees of the 

President who are confirmed by the Senate if they 

are residents of another state. On the other hand, 

Congres smen and Senators subject to the Maryland 

income tax are allowed a credit against the state 

portion of Maryland tax for income taxes paid to 

their home states but not against the county portion. 

This credit does not, however, help those whose 

home states impose no income tax, and those whose 

home states tax at a lower rate will have to make up 

the difference to Maryland. 

(b) The sponsors of the bill have not argued that 

out-of-state Members of Congress should likewise 

be exempt from state and local property taxes on 

their homes in or near Washington. So Maryland 

residents can argue that income taxes are just 

another form of tax to support the schools and other 

services from which out-of-state Members of 

Congress benefit and it is sufficient equity to allow 

them a credit against the state portion of the Maryland 

income tax for income taxes paid to their home states. 
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(3) Federalism. It is, of course, difficult to perceive a 

Federal interest in these circumstances sufficient to 

justify the negation of a portion of the Maryland tax scheme. 

Since a certain deference to state authority is normally 

a hallmark of any Republican administration, support of 

S. 2447 would have a curious ring. 

(4) Political Considera tions. This bill may appear to 
represent ''politics as usual'' by ''Washington insiders 11 

to provide special .benefits for Members of Congress J)10 t~dfr:. 
wh..eE. other people who for one reason or another are 
subject to income taxes in more than one state. 

Without its enactment, a number of Senators and 
Congressmen will pay higher tax bills next year. 

Thus, the President's participation in its enactment 

could make him. vulnerable to a political attack. 

(5) Recommendation. The President could approve 
the bill on the grounds that it involves a matter of 

exclusive concern to the Congress because it affects 
only certain Members of the Congress and does not 

affect any other federal interest. Unlike a salary increase 
for Congressmen, it does not even have an impact on the 

federal budget. However, if the President believes that 
he should not by signing the bill become a willing party 

to special interest legislation passed for the benefit 
exclusively of certain Members of the Congress, he should 

veto it. The constitutional considerations of the supporters 

of the bill appear to have no merit, and if the Congressmen 

and Senators who voted for the bill truly believe that there 

are constitutional defects in the Maryland tax scheme as 

it affects them, they should challenge such schemes in the 
I 

courts. 



THE WHITE HOUSE 

- .. .. . 
t;.CTION MEMORANDUM WASHINGTON 

LOG NO.: 

• 

Date: July 29 

FOR ACTION: 
Paul Leach 
Max Friedersdorf 

Jen Lazarus 
Steve McConahey 
Dick Parsons 

FROM THE STAFF SECRETARY 

DUE: Date: July 30 

Time: 930am 

cc (£or information): Jack Marsh 
Jim Cavanaugh 
Ed Schmults 

Time: noon 

SUBJECT: 
s. 2447-Exemption of Members of Congress from 

State Income Taxes 

ACTION REQUESTED: 

--For Necessary Action 
-For Your Recommendations 

-- Prepare Agenda and Brie£ -- Draft Reply 

__z__ For Your Comments --Draft Remarks 

REMARKS: 

please return to judy johnston, ground floor west wing 

. PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

r Oi;t;'­
<'_\ .... 

I£ you have any questions or if you anticipate a 
de>loy in submitting the required material, please 
telephone- the Staii Sccro!ory immcdi,ttoly. 

. ' • o;l \ \ :lll 

,Jn::1e:; h' .• Cnnnon ·:2----- ,;-; 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

JUL 2 8 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill s. 2447 - Exemption of Members of 
Congress from State income taxes 

Sponsor - Sen. Hruska (R) Nebraska and Sen. Eastland 
{D) Mississippi 

Last Day for Action 

August 3, 1976 - Tuesday 

Purpose 

To provide that Members of Congress may not, for purposes of 
State income tax laws, be treated as residents of any State 
other than the State from which they were elected. 

Agency Recommendations 

Office of Management and Budget Approval 

Department of Justice 
Department of the Treasury 
Advisory Commission on 

No obj ectiontrr:fort1n1l y} 
No Recommendation 

Intergovernmental Relations 

Discussion 

The enrolled bill would provide that no State or locality may 
levy income taxes on Members of Congress who maintain an abode 
within such jurisdictions and away from their home for purposes 
of attending sessions of Congress. ~he term "Member of Congress" 
would include delegates from the District of Columbia, Guam, and 
the Virgin Islands, and the Resident Commissioner from Puerto 
Rico and the term "State" would include the District of Columbia. 
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Existing Virginia and District of Columbia laws exempt out-of­
State Members of Congress from Virginia and District income 
taxes. Maryland law, however, contains no such exemption. 
Therefore, the practical effect of the enrolled bill would be 
to'prevent the State of Maryland from levying income taxes on 
Members of Congress who reside in, but are not elected from, 
that State. s. 2447 would not, however, affect in any way the 
tax liability of a Member to his home State and locality. 

Proponents of this bill have based their support of it on the 
following arguments which were presented in the Senate report 
on S. 244 7: 

(1) By law, no State can tax an instrumentality of 
the United States Government; therefore, Members 

. of Congress "being the embodiment of the Legisla­
tive branch of government are such an instru­
~entality and immune from taxation by a state." 

(2) Because the Constitution requires that a Senator 
or Representative must be an inhabitant, i.e., 
resident, of the State he represents when elected, 
a determination by any other State that a Member is 
a resident for any purpose infringes on this Consti­
tutional requirement and the Member's right to stand 
for reelection. 

(3.} Multiple taxation of Members of Congress who main­
tain residences both in their home State and in or 
near Washington for purpos~s of attending sessions 
of Congress violates the due process and equal 
protection clauses of the fourteenth amendment. In 
this connection the Senate report also noted that 
only credit toward the Maryland State income tax 
is allowed for taxes paid to another State. However, 
Maryland also collects. income taxes on behalf of its 
counties as an add-on-percentage of the State income 
tax; no credit for the county income tax is allowed 
for taxes paid to another State. 

Proponents of the proposed legislation have also pointed out that 
enactment of the bill would not exempt Members of Congress from 
property or sales taxes levied by the State of physical residence. 
Moreover, the revenue that Maryland would lose by enactment of 
this legislation would in part be offset by the very generous 
Federal impact aid payments made to Maryland suburban counties 
for the education of the children of Federal employees, including 
the children of the approximately 145 Congressmen who live in "--· 
Maryland. -· Fe.:>;,\ 
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Opponents of the bill, many of whom are members of the Maryland 
congressional delegation, have opposed S. 244 7 chief";·· on the 
grounds of fairness and equity. During the Senate fJ0or debate 
on the bill, Senators Beall and Mathias argued that Members of 
Congress living in Maryland had an obligation to contribute 
to the payment for public services which they use and which 
they enjoy. While acknowledging that there is a real problem 
for those Members whose horne States exact an income tax but do 
not allow reciprocity for the tax levied by Maryland, the 
Maryland Senators urged that the preferable alternative to 
enactment of S. 244 7 was for those out-of-State Hembers of Con·· 
gress maintaining a residence in Maryland to attempt to bring 
Maryland and their home State into reciprocity. 

The opponents have also criticized this proposed legislation 
because it would grant special tax exemption to Congressmen 
while continuing to deny similar treatment to other citizens who 
also are compelled to take up "temporary" residence in the 
Washington area. Such individuals would include Presidentially­
appointed Federal officials who, while maintaining a permanent 
residence in their home State, must also pay Maryland, District 
of Columbia, or Virginia income taxes during their Washington 
assignment. 

s. 2447 passed the.Senate by voice vote on February 18, 1976; 
it passed the House by 310 to 84 on July 20, 1976. 

While the equity and fairness arguments advanced by opponents 
of S. 2447 have merit, the Justice Department has indicated 
info~rnally that it does not believe that Congress has exceeded 
its constitutional powers in enacting this legislation. We 
believe therefore that, in the absence of clear grounds for a 
constitutional challenge, there is not sufficient reason to 
oppose the Congress' judgment to exempt itself from out-of­
State income taxes. 

. m.<b7 
Asslstant Dlrector 
for Legislative Reference 

Enclosures 
< .~ • f O.t A •• 
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THE GENERAL COUNSEL OF THE TREASURY 

WASHINGTON, D.C. 20220 

Director, Office of Management and Budget 
Executive Office of the President 
Washington, D. C. 20503 

JUL 2 2 1976 

Attention: Assistant Director for Legislative 
Reference 

Sir: 

Reference is made to your request for the views of 
this Department on the enrolled enactment of s. 2447, 
"To amend title 4 of the United States Code to make it 
clear that !1embers of Congress may not, for purposes 
of State income tax laws, be treated as residents of 
any State other than the State from which they were 
elected." · 

The enrolled bill would provide that a Member of 
Congress does not have to pay the income tax levied by 
a State or political subdivision thereof in which the 
Member maintains a place of abode for the purpose of 
attending Congress. The enrolled enactment would serve 
to prevent Maryland from levying an income tax on 
Hembers of Congress as Hembers are already exempted from 
paying Virginia and District of Columbia income taxes. 

Since the enrolled enactment would have no effect on 
the Federal revenues and is not otherwise of primary 
interest to this Department, we have no recommendation to 
make concerning whether it should be approved by the 
President. 

Sincerely yours, 

General Counsel 



94·nr CONGRESS 
2DSESSION 

Union Calendar No. 66·4 

5.2447 
[Report No. 94-1271] 

IN THE HOUSE 0]1 REPRESENTATIVES 

FEBRUARY 19, 1976 

Referre<l to the Committee on the ,Judiciary 

Jmm 16,1976 

Committed to the Committee of the ·whole House on the State of the Union 
an<l ordered to be printed 

AN ACT 
To amend title 4 of the U nil'ed States Code to make it clear that 

l\femhers of Congress may not, for purposes of State income 

tax laws, be treated as residents of any State other than the 

State from which they were elected. 

1 Be it enacted by the Senate and !louse of Representa-

2 tives of the United States of America in Congress assembled, 

. 3 That (a) chapter 4 of title 4 of the United States Code is 

4 amended hy adding at the end thereof the following new 

5 section: 

6 "§ 113. Residence of Members of Congress for State in-

7 come tax laws 

8 " (a) No SN1te, or political suhdivision thereof, in which 

9 a 1\fember of Congress maintains a place of abode for pnr-

10 poses of attending sessions of Congress may) for purposes of .. -~r it;;] 
l <' 

I ~ 
. :0 .... 
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~ any income tax (as defined in section 110 (c) ·of this title) 

2 levied by such State or political subdivision thereof-

3 " ( 1) tre1at such Member as a resident or domiciliary 

4 of snch Sta:te or political subdivision thereof; or 

5 " ( 2) treat any compensation paid by tho United 
' 

6 States to such l\fcmber as income for serviens performed 

7 within, or from s·ourccs within, such State or political 

8 subdivision thereof, 

g unless such J\Iemher represents such State or a. district m 

10 snch State. 

11 "(b) Forpurposesofsubsection (a)-

12 , " ( 1 ) the tenn 'Member of Congress' includes the 

13. delegates from the District of Columbia, Guam, and the 

14 Virgin Islm1Cls, and the R·esident Commissioner from 

15 Puerto Rico; nnd 
' ' ' 

16 ''(2) the term 'State' includes the District 

17 · of Columbia.". 

18 (h) The table of sections for finch chapter 4 is amended 

19 hy adding at tho end thereof the f'Ollowing new item: 

"113. Residence of Members of Congress for State income tax laws.". 

Pa.s·sed the Senate Februarv 18. 1976. 

Attest: 

" ' 

FRANCIS R. V AJ .. EO, 

Secretary. 



94TH CONGRESS 
20 SESSION 

Union Calendar No. 664 

5.2447 
[Report No. 94-1271] 

AN ACT 
To amend title 4 of the United States Code to 

make it clear that Members of Congress may 
not, for purposes of State income tax laws, 
be treated as residents of any State other 
than the State from which they were elected. 

FEBRUARY 19,1976 

Referred to the Committee on the Judiciary 

JUNE 16, 197G 

Committed to the Committee of the Whole House on 
the State of the Union and ordered to be printed 
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July 23 , 1976 

JACK HARSH 
JIM LYNN 
MAX FRIEDERSDORF 

N 
PHILIP BUCHEN \ • 
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Federal Legislation to Relieve 
Members of Congress From Paying 
riJ.aryland Income Tax 

Bob Griffin called and asked that we look carefully 
at this legislation b e fore formulating our position. 
He indicates that Congressmen who have their second 
homes either in the District of Columbia or in 
Virginia are exempted from the District or state 
income taxes. Moreover, he refers to the Senate 
Judiciary Committee report on this legisla-tion which 
makes a case that it is unconstitutional for Maryland 
·to tax the income s of Congressmen who are also subject 
on the same income to taxation by the states of their 
permanent residence. 

cc: Ken Lazarus 



Calendar No. 604 
94TH CONGRESS } 

2dSession 
SENATE { 

CONGRESSIONAL TAX LIABILITY 

FEBRUARY 6, 1976.-0rdered to be printed 

REPORT· 
No. 94-631 

Mr. HRUSKA, :from the Committee on the Judiciary, 
submitted the :following 

REPORT 
[To accompany S. 2447] 

The Committee on the Judiciary to which was referred the bill 
(S. 2447), to amend title 4 o:f the United States Code to make it clear 
that Members o:f Congress may not, :for the purposes o:f State income 
tax laws, be treated as residents o:f any State other than the State 
:from which they were elected, having considered the same, reports 
:favorably thereon and recommends that the bill do pass. 

STATEMENT 

HISTORY OF THE LEGISLATION 

The bill was introduced on October 2, 1975. A similar bill, H.R. 
8904, was introduced in the House on June 24, 1975. 

NATURE AND SCOPE OF THE LEGISLATION 

The :founding :fathers, in order to insure that the people were prop­
erly represented, Constitutionally required that members of Congress 
be inhabitants of the state from whence they are elected. Because o:f 
this Constitutional provision most members o:f Congress, unlike other 
individuals, are legally required to maintain a residence in their home 
state while at the same time, in view o:f geographic considerations, find 
it necessary to establish an abode in or near Washington, D.C. 

The pmpose of the legisltion is to provide :for equal state income tax 
treatment :for those Congressmen who are subject to state income tax 
assessment in their elective state or congressional district and in the 
place o:f their Capitol abode. 

57-010 



2 

Members of Congress who for reasons of distance are required to 
maintain ·their abode near the United States Capitol in order to dis­
charge their duties normally do so in the states o£ Virginia and Mary­
land or in the District of Columbia. 

The District and the Commonwealth of Virginia both expressly ex­
empt members of the Congress under their income tax statutes. D.C. 
Code§ 47-551 (C) (S), Virginia Code, Sec. 58-151.02(e) (1) (i). 

No similar exemption is provided by the State of Maryland. 
The Maryland Code provides for an income tax on substantially all 

the income of "residents" of Maryland. A resident is defined as "an 
individual domiciled in this State on the last day of the taxable year, 
and every other individual, who, for more than six months of the tax­
able year, maintained a place of abode within this State, whether 
domiciled in this State or not; but any individual, who, on or before 
the last day of the taxable year, changes his place of abode to a place 
without this State, with the bona fide intention of continuing to abide 
permanently without this State, shall be taxable as a resident of this 
State for the portion of the taxable year in which he resided in this 
State, and as a nonresident of the State for the remainder of the tax­
able year. The fact that a person who has changed his place of abode 
within six months from so doing again resides in this State, shall be 
prima facie evidence that he did not intend to have his place of abode 
permanently without this State." Md. Ann. Code, Art. 81, Sec. 279(i). 

Only limited tax credits are available to Maryland residents who 
are entitled to a credit against Maryland tax for tax paid to other 
states on the income taxable by Maryland. Md. Ann. Code, Art. 81 
Sec. 290. Maryland also collects income taxes on behalf of its counties 
as an add -on percentage of the state income tax. No credit toward this 
tax is allowed for taxes paid to another state. (See Senate Bill No. 23, 
Chapter 3, Laws 1975, approved February 11, 1975 amending Article 
81, Section 290 of the annotated Code of Maryland.) . 

The action of the State of Maryland taxing members of Congress 
from other states who maintain an abode in Maryland for the purposes 
of being near the U.S. Capitol raises serious Constitutional questions. 

1. No State can tax an instrumentality of the United States Govern­
ment. McCulloch v. Maryland, 4 Wheat. 316 (1819). Congressmen 
being the embodiment of the Legislative Branch of government are 
such an instrumentality and immune from taxation by a state. 

2. The Constitution provides that each Senator and each Representa­
tive must be an inhabitant of the state he represents when elected. Art. 
I Sees. 2, 3. Inhabitant and resident are synonymous. This provision 
implies that the member shall cotninue to be an inhabitant to preserve 
his right to stand for reelection. The ability of any other state to de­
termine that a member is a resident for any purpose infringes on the 
Constitutional requirement and right of reelection. 

3. Multiple taxation of Senator and Representatives by several juris­
dictions, based simply on the fact of physical location necessary to 
the performance of constitutional duties, violates the clue process and 
equal protection clauses of the fourteenth amendment. 

Approximately twenty-five Senators and one hundred Representa­
tives maintain abodes in Maryland. The bill will insure that these Con­
stitutional principles are abided with and prevent needless litigation. 

S.R. 631 
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CoNSTITUTIONAL CoNSIDERATIONS 

STATE TAXATION OF INSTRUMENTALITIES OF THE FEDERAL GOVERNMEN'l' 

A research of this subject reveals no previous attempt of a state to 
tax the income of members of Congress because of their physical loca­
tion incident to service in Congress. Therefore, no direct decisions exist 
on the question of immunity of Senators or Representatives from in­
come tax of states other than the state that they represent. However, 
since the time of the inception of the Republic, when Maryland at­
tempted to tax the Federally-created Bank of the United States, it has 
been established that no state can tax an agency or instrumentality of 
the United States Government. McCulloch v. Maryland, supra. 

An agency or instrumentality of the United States Government has, 
for this purpose, been broadly construed to include not only the de­
partments and regulatory commissions of the Government, but also 
public corporations such as the Federal Land Bank (see Federal Land 
Bank v. Bis'flW,rk Lumber Co., 314 U.S. 95 (1941)) and the Home 
Owners Loan Corporation (see Pittman v. Home Owners Loan Corp., 
308 U.S. 21 ( 1939) ) . The states may only tax properties, functions, 
and instrumentalities of the Federal Government with the express con­
sent of Congress. Kern-Limerick Inc. v. Scurlock, 347 U.S. 110 (1954) ; 
Reconstruction Finance Corporation v. Beaver County, 328 U.S. 204 
(1946). 

Until relatively recently, the courts had held that the states cannot 
levy a tax upon the income of Federal employees because to do so was 
indirectly a tax by the states on the Federal Government. See Dobbins 
v. Commissioners of Erie County, 16 Pet. 435 (1842-); New York ex rel 
Rogers v. Graves, 299 U.S. 401 (1937). Conversely, the Federal Gov­
ernment could not tax state officials. See Collector v. Day, 11 vVall. 113 
(1870). 

In 1938, the Supreme Court decided the case of H elvering v. Ger­
hardt, 304 U.S. 405, holding that the Federal Government could tax 
a state employee, specifically an employee of the Port of New York 
Authority, even though the Authority itself was not subject to taxation. 

In the case of Graves v. New York, 306 U.'S. 466 ( 1939), the Supreme 
Court considered again whether a state could impose an income ·tax 
upon a Federal employee, in this case, an employee of the Home Own­
ers Loan Corporation. The Supreme Court held that the corporation 
itself was immune from state taxation, but that the income of an em­
ployee was personal and a tax on such income did not impose a burden 
on the agency. The Court made it clear tha•t no state could tax the 
agency itself. "[W]hen the National Government lawfully acts 
through a corporation which it owns and controls, those activities are 
governmental functions entitled to whatever tax immunity attaches to 
those functions when carried on by the Government itself through its 
departments." 306 U.S. at 477. The Court strongly implied that if 
Congress chose to exempt the incomes of Federal agency employees 
from state income taxation, the exemption would be effective. See 306 
U.S. at 479, 480. In the Graves case, however, the Court found that 
there was no basis for inferring an intention of Congress to exempt the 
income of employees of the corporation. See 306 U.S. at 485. 

S.R. 631 
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The case of a Federal employee is totally different in essence from 
the situation of a member of Congress. A Federal employee is not 
constitutionally forced to maintain an abode a way from his home state; 
he may r~adily become a . citizen of the state where he is employed. His 
employment is not necessarily temporary or uncertain; he has not been 
chosen to represent citizens as their representative, but is pursuing a 
personal career. As an employee, he is not an agency of the Govern­
ment. His employment is not basic to the maintenance of the Govern­
ment. H elmering v. Gerhardt, 304 U.S. 405, 418, 424 ( 1938). 
· On the other hand, a member of Congress is not engaged merely in 
the pursuit of his personal career. Being a member of Congress, he is 
on more 'and no less than a representative of his constituents. He may 
run for office, but must be elected by the people. In this basic sense, he 
cannot select ,the occupation of Senator or Representative. 

Moreover, Congress is not merely a ,Federal agency or instrumental­
ity; it is a fundamental branch of the Federal Government created by 
the Constitution directly. Article I of the Constitution provides that 
all legislative powers of the Federal Government shall be vested in 
the Congress, consisting of the Senate and House of Representatives. 
It further provides that the Senate and House shall be composed of 
members elected by the people of the several states. The Congress, 
therefore, is simply an aggregation of its members. A tax on the in­
comes of the Senators and Representatives is a tax on the Congress, 
as a tax on the income of the Bank of the United States,. or the powers 
or functions of such a bank, would be a tax on a Federal Government 

:agency. 
Members of Congress are not Federal employees, and the decision 

in the Graves case, supra, allowing a state to tax the salary of an em­
ployee of the Home Owners Loan Corporation is not applicable. Under 
the Public Salary Tax Act of 1939, as amended in 1966, Congress con­
:Sented to non-discriminatory taxation of the compensation of a Fed­
eral "officer" or "employee" by duly constituted taxing authorities 
"having jurisdiction." 4 U.S.C. Sec. 111. 

The terms "officer" and "employee" are not defined for the purposes 
of the Public Salary Tax Act and there is nothing in that Act to indi­
cate a consent to state taxation of members of Congress. In fact, the 
terms "officer" and "employee" are not usually defined to include mem­
bers of Congress. See, e.g., 5 U.S.C. Sees. 2104, 2105, and 2106 (pro­
viding for different definitions of "officer," "employee," and "Member 
of Congress" for the purposes of Title 5 of the United States Code). 

The conclusion, therefore, is that a tax on a Congressman by a state, 
based on his compensation for serving in the Congress, is a tax on the 
legislative branch of the Federal Government-which no state may 
impose. 

Exemption becaus.e the 111 aryland Definition of "Resident" Is Here 
Invalid 

The Constitution provides that a Representative or a Senator must 
"when elected. be an inhabitant of that state in which he shall be 
chosen." Art. I, Sees. 2, 3. Although literally these provisions do not 
require that a Senator or Representative continue to be an inhabitant 

S.R. 631 

5 

of the State that he represents after his election, there is no question 
in practice, usage, and construction that Senators and Representatives 
are deemed to continue to be inhabitants of their respective states dur­
ing their terms of office. Otherwise, no member of Congress could ever 
be re-elected, except from the states of Virginia and Maryland. That 
is, if a Senator from Alaska, who lives in the State of Maryland dur­
ing his term of office, is deemed to be a resident of Maryland rather 
than an inhabitant of Alaska, he could not run for re-election.1 Since 
the Constitution requires each Senator and Representative to be an 
inhabitant (i.e., resident) of the state that he represents, it is con­
cluded that no definition in any state statute purporting to make him 
a resident (or inhabitant) of any other state is constitutionally valid. 

Since the Constitution prohibits treating Senators and Representa­
tives as residents (or inhabitants) of any state other than the one they 
represent, it follows that Maryland lacks the legislative jurisdiction to 
tax the income of Senators and Representatives other than its own. It 
has long been established that a state has no authority to tax the in­
come of a nonresident derived from sources outside that state. 

Where there is jurisdiction neither as to person nor prop­
erty, the imposition of a tax would be ultra vires and void. 
If the legislature of a state should enact that the citizens or 
property of another state or county should be taxed in the 
same manner as the persons and property within its own lim­
its and subject to its own authority, or in any manner what­
soever, such a law would be as much a nullity as if in con­
flict with the most explicit constitutional inhibition. 

St. Louis v. The Ferry Company, 11 Wall. 423,430 (1870), quoted with 
approval in Miller Bros. Oo. v. Maryland, 347 U.S. 340, 342 (1954); 
accord, Dewey v. Des Moines, 173 U.S.193 (1899). 

The statutory provisions of Virginia and the District of Columbia 
are regarded as simple recognitions of the fact that each Senator and 
Representative is in law a resident of the state which he represents, 
and not any other state. In a basic sense, the location of any Senator 
or Representative in the jurisdictions adjacent to the Capitol is a 
necessary incident to the proper carrying on of constitutional duties. 
Since Senators or Representatives cannot inhabit the air above the 
buildings of Congress, they are bound to live in one of the surround­
ing jurisdictions, be it the District of Columbia, Virginia, or Mary­
land. Their physical presence in one of these jurisdictions does not 
make them local "residents" in a constitutional sense, and does not give 

1 The words "resident" and "inhabitant" are for these purposes synonymous or virtually 
synonymous. The Owfo"rd Universal Dictionary (3d Ed.) defines an "inhabitant" as "a 
human being ... dwelling in a place, a permanent resident" A "resident" is defined 
as "one who resides permanently in a place; sometimes spec. applied to inhabitants." 

"In its general and popular sense, the word 'inhabitant' is the same as 'resident.' or 
one who lives in a place." New Haven v. Bridgeport, 37 A. 307 (Conn. 1897). When 
employed in statutes, the term "inhabitant" has been held to be equivalent to the word 
"resident." E.g., Shaw v. Quincy Mining Company. 145 U.S. 444 (1892) ; ARO Manu­
facturing Co. v. Automobile Research Corp., 352 F.2d 400 (1st Cir. 1965). In consider­
ing qualifications of ·Congressmen, the former House Committee on Elections defined the 
term "inhabitant" as it is used in Article I, Sections 2. 3 of the Constitution as foHows : 
"This term is the legal equivalent of the term 'resident' .... " Scott, Hinds' Precedents 
Of the Hous.e of. Representatives, Vol. I , Sec. 439, p. 429. See also Pigott, id., Vol. I, 
Sec. 369; Ba•ley, td., Vol. I, Sec. 434. 

S.R. 631 
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:the state wherein they liv;e authority to tax them on their compensa­
tion as Federal legislators. 2 

The view set forth here is directly supported by decisions of the 
former Committee on Elections of the House of Representatives. 

In determining whether persons were inhabitants of the states from 
which they had been elected, that Committee frequently declared that 
inhabitancy was the equivalent of residence and that two factors­
where did he vote and to what state did he pay taxes-were the im­
portant detet'minants of inhabitancy. See Updike v. Ludlow, Cannon's 
Precedents of the House of Representatives, Vol. VI. Sec. 55; Be,ck, 
id., Vol. VI, Sec. 174. To permit Maryland to impose incomes taxes 
on a non-Maryland Congressman who lives in Maryland in order to 
attend to his Congressional duties, would be to attach one of the most 
important indicia of inhabitancy to a state other than the one whicll 
he represents. The result could be to bar that Congressman from rep­
resenting his home state (the representation of which was the very 
reason for his maintaining living quarters in Maryland). In a case 
like this, where the provisions of the United States Constitution and 
a state statute are in conflict, the supremacy clause requires that the 
state statutegive way. 

In the Beck case, the Committee observed-
vVe do not think that the framers of the Constitution in­

tended by the use of the word "inhabitant" that the anomal­
ous situation might ever arise that man should be a citizen, 
a legal resident, and a voter within a given State and yet be 
constitutionally an inhabitant elsewhere. If any such con­
clusion could be reached we might have the peculiar result in 
this country of a man being a resident, a eitizen, and a voter 
in a given State, and yet within the constitutional sense barred 
from the right of representing a distriet in that State in Con­
gress, but having the right to represent a district in another 
State in Congress. No such interpretation can fairly be read 
into this provision. 

Consistently with this view, a member of Congress from another state 
does not become an inhabitant or resident of Maryland because he 
lives there during his term of office, even if Maryland statutes pur­
port to say otherwise. 

This view receives further reinforcement from the Soldiers' and 
Sailors' Civil Relief Act of 1940, which in Seetion 514 provides that 
military or naval personnel may not, f?r purpos~s of state inc?r:ne 
taxation, "be deemed ... to have acqmred a residence or dom1c1le 
in, or to have become resident in or a resident of, any other state, 
territory, possession, or political subdivision ... or the District of 
Columbia" by reason of compliance with military or naval orders. 
This legislation is binding upon the states (including Maryland). 

2 It should be noted that Senators and Representatives are subject to local property 
'taxes, which are inherently in rem taxes. They are also subject to a variety of excise 
taxes, such as sales taxes on transactions. Thus. there is no question that they lend 
-substantial financial support to the jurisdictions in which they live. 

S.R. 631 
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If the states could constitutionally determine "residence" as they 
pleased for tax purposes, the Soldiers' and Sailors' Civil Relief Act 
would be invalid as an encroachment by Congress on powers of the 
states. This is not the case. See Dameron v. Brodhead, 345 U.S. 322 
(1953). 
Due Process and Equal Protection 

To subject members of Congress to local income taxes because or 
their abode in a state near the Capitol is to subject them, in most 
cases, to double taxation as a result of their constitutional fuctions 
and duties. They are required constitutionally to be and remain 
citizens of the states they represent, and to be subject to taxes as 
citizens of their home states. If the Maryland statute were applicable, 
they would be required additionally to pay taxes to Maryland. In 
accord with this view, this would deny them due process and equal 
protection of the laws. 

Again, the case of a member of Congress with that of a Federal 
employee is contrasted. A Federal employee will ordinarily have one 
domicile and one residence. He will be subject, as a resident or a 
domiciliary, to income tax in only one state or jurisdiction. Unless 
the Maryland definition of "resident" is struck down, however, a 
member of Congress from a state other than Maryland, who lives 
in Maryland, will automatically be subject to double taxation. 

Moreover, this is a classical case of taxation without representa­
tion. A Senator from Utah obviously votes in Utah, and cannot vote 
in Maryland. Although he is not and cannot be a citizen of Maryland, 
and does ont participate in its government, the Maryland income tax 
law wrongfully purports to tax him. 

In this respect, the situation of a member of Congress is unique, 
and the uniqueness is a direct result of the constitutional requirements 
for election. The result, if Maryland's right to tax were upheld, would 
be grossly discriminatory and unfair. 

It may be contended that since Maryland recognizes a credit for 
taxes paid to other states, most of double taxation is obviated. There 
are several responses to this fallacious argument. First, to the extent 
that Maryland taxes are at a higher rate than home state taxes, there 
is double taxation in the amount of the excess. Second, the recent 
Maryland statute indicates an intention to allow only a partial credit. 
'Thus, Maryland's top tax bracket is 5%, but county taxes may be an 
additional 2%%. A Senator or Representative from a state imposing 
a 10% income tax will pay an aggregate 12%% tax. A Senator or 
Representative from a home state imposing a 3% tax will pay an 
aggregate tax of 7%%. A Senator or Representative from a home 
state imposing a 6% tax will pay an 8%% tax. 

Finally, it should be noted that the interstate credit depends on 
reciprocity, and is, in any event, a matter of grace. As Maryland has 
recently provided with respect to so-called county taxes, the credit 
can be partially or wholly eliminated, leading to complete double 
taxation. 
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The unfair character of a Maryland tax on out-of-state Congress­
men may be illustrated with respect to specific transactions. A Rep­
resentative from Montana owns a ranch in Montana which he sells 
at a capital gain of $50,000. Although Maryland has nothing what­
ever to do with this transaction, if the Representative maintains 
premises in Maryland, the State will presumably attempt to tax the 
Montana gain in its entirety. Yet, the transaction has no Maryland 
connection in any meaningful sense. 

Finally, while the problem we are considering is relatively discrete 
at the present time because Maryland income taxes are fairly low, 
nothing prevents the State from increasin& its rate to as high a range 
as it pleases. Under circumstances of very high rates, double taxation 
of members of Congress could lead to' making Congressional positions 
untenable for persons of limited means. In this sense, a free-handed 
power to impose double taxes is indeed, as Chief Justice Marshall 
observed in the McCulloch case, the "power to destroy." What would 
be destroyed, of course, would be the equal opportunity for persons 
of limited means, as well as those of great means, to become members 
of Con~ress. The "door of this part of the federal government" here­
tofore 'open to merit of every description ... without regard to 
poverty or wealth" would be closed. The Federalist, No. 52; cf. Bul­
lock v. Carter, 405 U.S. 134 (1972) (forbidding large filing fees from 
barring candidates for public office); Williams v. Rhodes, 393 U.S. 23 
(1968). 

ExPLANATION OF THE LEGISLATION 

The bill provides that no state or political subdivision thereof in 
which a member of CongTess maintains a place of abode for purposes 
of attending sessions of Congress may for state or subdivision income 
tax purposes treat the member as a resident or domiciliary or treat any 
income paid by the United States as income for services performed 
·within or from sources within snch State or political subdivision 
thereof unless such member represents such State or a district of such 
State. 

The bill also provides equal treatment for delegates from the District 
of Columbia, Guam 'and tlhe Virgin Islands and the Resident Com­
missioner from Puerto Rico. The District of Columbia is included 
within the prohibitions of the amendment. It is the intention of the 
Committee that the bill shall apply to any past accrued tax liabilities 
of the nature encompassed within this legislation not yet paid the 
State or political subdivision. 

CosT oF LEGISLATION 

In compliance with Sec. 252(a) (1) of the Legislative Reorganiza­
tion Act of 1970, as amended (2 U.S.C. 190j), the Committee estimates 
that there will be no cost to the Federal government in carrying out the 
provisions of this legislation. 

SEcTioN-BY-SECTION SuuMARY 

SEc. 113.-Provides that no State or political subdivision thereof in 
which a Member of Congress maintains a place of abode for purposes 

S.R. 631 

9 

of attending sessions of Congress may for the purposes of any income 
tax: 

1. Treat such member as a resident or domiciliary; 
2. Treat any compensation paid by the United States to such 

member as income for services performed within, or from sources 
within such State or political subdivision, unless such member 
represents such State or district in such State. 

For the purposes of this Section the term "Member of Congress" 
includes the delegates from the District of Columbia, Guam, and the 
Virgin Islands, and the Resident Commissioner from Puerto Rico. 
The term State includes the District of Columbia. 

RECOMMENDATION 

For the foregoing reasons, the Committee on the Judiciary favor­
ably reported S. 244 7 with the recommendation that it do pass. 

CHANGES IN ExiSTING LAw 

In compliance with Subsection (4) of Rule XXIX of the Standing 
Rules of the Senate, the new language to be added by this bill is printed 
in italic: 

TITLE 4, CHAPTER 4, UNITED STATES CODE 

* * * * * * * 
"§ 113. Residence of Members of Congress for State income tax laws 

"(a) No State, or political subdivision thereof, in which a Member 
of Congress maintains a place of abode for purposes of attending 
sessions of Congress may, for purposes of any income tax (as defined 
in section 110(c) of this title) levied by such State or political sub­
division thereof-

"(1) treat such Member as a resident or domiciliary of such 
State or political subdivision thereof; or 

"(~) treat any compensation paid by the United States to such 
Member as income for services performed within, or from sources 
within, such State or political8ubdivision thereof, 

unless such Member represents such State or a district in such State. 
"(b) For purposes of subsection (a)-

" (1) the term '111 ember of Congress' includes the delegates from 
the District of Columbia, Guam, and the Virgin Islands, and the 
Resident Commissioner from Puerto Rico; and 

"(~) the term 'State' includes the District of Columbia.". 
(b) The table of sections for such chapter 4 is amended by adding 

at the end thereof the following new item: 
"113. Residence of Members of Congress for State income tax laws.". 

0 
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