The original documents are located in Box 7, folder “Congressional - Overseas Voter
Registration Bill” of the Philip Buchen Files at the Gerald R. Ford Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.



Digitized from Box 7 of the Philip Buchen Files at the Gerald R. Ford Presidential Library

Section 4 - Absentee Registration and Ballots for
Federal Elections

" This section accomplishes the second general purpose
of the bill -- assuring that the Statesadopt uniform absentee
registration and voting procedures covering overseas citizens
in Federal elections.

Section 4(a) requires each State to provide by law

(e.g., statute, regulation or ruling) for absentee registration

or other means of absentee qualification of all citizens residing
outside the United States and entitled to vote in a Federal election
in such State under section 3 who apply not later than 30 days
immediately prior to the election.

Comment: This subsection would, in effect, require those
States (about 22) which now provide absentee registration pro-
cedures only for government personnel and dependents

- to provide similar procedures for overseas private citizens.
The 30-day registration deadline under S. 95 corresponds to
the 30-day qualification rules which are prescribed in section
202 (d) of the Voting Rights Act Amendments of 1970 and in Dunn
v. Blumstein, 405 U.S. 330 (1972) with respect to duratlonal
residency requirements.

Note: The Senate Report on S. 95 puts the overseas
citizen on notice that if he makes his application to register
at the last minute, the chances are lessened that the local
election official will have sufficient time to confirm the
applicant's claim of last domicile in the State, and compliance
with the other conditions set forth in section 3.

Section 4 (b) requires each State to provide by law

(e.g.., Statute, regulation, ruling) for the casting of absentee

ballots for Federal elections by overseas citizens who —-




Exercise of this substantive right to register and
vote absentee is conditioned upon the additional requirements
that --

(1) the overseas citizen has complied with all

applicable State or district qualifications and require-
‘ments consistent with this bill concerning absentee regis-
tration and voting:;

(2) he does not maintain a domicile, and is not registered
to vote, and is not voting in, any other State (as defined in
the bill) or election district of a State or in any territory
or possession of the United States; and

(3) he has a valid passport or Card of Identity and
Registration issued under the authority of the Secretary of
State.

This substantive right would be assured the overseas
citizen even though while residing outside the United States he
does not have a place of abode or other address in the State or
district, and his intent to return to the State or district may
be uncertain.

Comment: This qualification is included in the bill
because many States impose rules which require a voter's
actual presence, or maintenance of a home or other abode
in the State, or raise doubts on voting eligibility of the
overseas private citizen when the date of his return is
uncertain,

It is often difficult for an overseas private citizen
to assert, without risk of committing perjury, that he has
a specific intent to return to his State of last domicile. -
The average businessman or missionary, for example, often FA afd\

P

has no assurance that he will be transferred back to the /3 @
same State from which he was sent overseas by his employer ..
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(iv) The U.S. citizen whose last domicile was Puerto
Rico, Guam or the Virgin Islands and is now residing in
France would be granted the right to continue voting for
Resident Commissioner in Puerto Rico or Delegate from
Guam or the Virgin Islands, as the case may be.

(v) The U.S. citizen whose last domicile was Puerto
Rico, Guam or the Virgin Islands and is now residing in
New York would not be granted any additional voting rights
by this bill, and would be subject to the laws of the State
of New York and Puerto Rico, Guam or the Virgin Islands, as
the case may be, to determine his place of voting.

Section 3 - Right of Citizens Overseas to Vote in
Federal Elections

This section accomplishes the first general purpose of
the bill -- assuring the substantive right of the citizen residing
outside the United States to register and vote absentee in his
State of last domicile (and in which he could have met all qualifi-
cations, except for minimum voting age, to vote in Federal electicns

under any present law).

Comment: The wording of the section assures that the
overseas citizen would be able to vote in Federal elections
under this bill in only one State -- his State of last domicile.

Since the concept of domicile may not be well-defined in
some States, the section further requires that the overseas
citizen's ties to the State of last domicile must have been
sufficient to have enabled him to vote in Federal elections
under present law.

The exception for minimum voting age assures that a
child who is below voting age at the time of his departure
from the United States would be able to vote under this bill
in his State of last domicile (generally presumed to be that
of his parents) upon reaching voting age overseas.

The reference to "any present law" assures that an over-
seas citizen would be entitled to rely on present voting laws
in proving that he would have been eligible to vote in Federal
elections in his State of last domicile prior to his departure
from the United States. e FERGN
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(2) "State" and (3) "United States" include the several
States, the District of Columbia, Puerto Rico, Guam and the Virgin
Islands, but do not include American Samoa, the Canal Zone, the
Trust Territory of the Pacific Islands, or any other territory
or possession of the United States.

For purposes of S. 95, therefore, citizens would be
regarded as "residing outside the United States" if they reside
in a foreign country, American Samoa, the Canal Zone, the Trust
Territory of the Pacific Islands, or any other territory or pos-
session of the United States (except Puerto Rico, Guam and the
Virgin Islands).

The following examples illustrate the operation of these
definitions (assuming the overseas citizen met the other require-
ments for voting under S. 95):

(i) The U.S. citizen whose last domicile is the State

of New York and is now residing in France would be able to
continue voting in presidential and congressional elections
at his last election district in the State of New York.

(ii) The U.S. citizen whose last domicile was the State
of New York and is now residing in Puerto Rico, Guam or the
Virgin Islands would not be granted the right to continue
voting in presidential and congressional elections in New
York under this bill (although New York would remain free
to confer this right under State law).

(iii) The U.S. citizen whose last domicile was the State
of New York and is now residing in American Samoa, the Canal
Zone, or the Trust Territory of the Pacific Islands would be
granted the right under this bill to continue voting in presi-

dential and congressional elections in the State of New York,
since none of these territories and possessions has a presi-

dential or congressional election. 50
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November 24, 1975

ANALYSIS OF S. 95 AS REPORTED BY HOUSE ADMIN-
ISTRATION COMMITTEE NOVEMBER 11, 1975

Genéral'Putpose

The general purpose of the bill is twofold!

(1) To assure the right of a U;S. citizen residing
outside the United States to vote in Federal elections in
his State of last domicile (and in which he could have
qualified to vote in Federal elections, except for minimum
voting age, under any présent law); and

(2) To adopt uniform absentee registration and voting
procedures covering these overseas citizens in Federal
elections.

. The bill is designed to extend to private citizens
overéeas essentially the same ability to register and vote absentee

in federal elections as is now enjoyed by Federal government

employees and their dependents.

Section-by~Section Analysis

Section 1 - Title of Bill

This section cites the Act as the Overseas Citizens
Voting Rights Act of 1975.

Section 2 - Definitions

This section contains the following definitions:

(1) "Federal election" means any presidential or congres-
sional election, including elections for Delegate from the District

h,
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of Columbia, Guam and the Virgin Islands and Resident c°mm{§§:;;§%\
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of Puerto Rico. o 2



(1) are entitled to vote in Federal elections in the
State under the substantive tests of section 3;

(2) have registered or otherwise qualified to vote
under section 4(a); and

(3) have returned their ballots to the appropriate
election official of the State in sufficient time that the
ballot is received by the election official not later than
the time of closing of the polls on election day.

Comment: The Senate Report on S. 95 puts the overseas
citizen on notice that if he makes his application for an
absentee ballot at the last minute, the chances are lessened
that the local election official will have sufficient time
to confirm the applicant's registration or other qualifica-
tions to vote under the bill as provided in sections 3 and

4(a).

Section 5 - Enforcement

This section provides for three enforcement procedures.

(a) authority for the Attorney General to seek injunctive
relief against any State or election district that fails to
comply with the provisions of the bill;

(b) criminal penalties of up to $5,000 fine and five years'
imbrisonment for knowingly or wiilfully depriving a person of
any right secured by the bill; and

(c) criminal penalties of up to $5,000 fine and five years’
imprisonment for knowingly ér willfully (i) giving (or conspiring

to give) false information as to name, address or period of



residence for purposes of establishing eligibility to
register, qualify or vote under the bill, or (ii) paying
or offering to pay, or accepting payment for, registration
“or voting under the bill.

Section 6 — Severability

This section contains a standard severability clause
which would save the remainder of the bill in the unlikely event
any provision of the bill were held invalid by the courts.

Section 7_— Effect on Certain Other Laws

This section, inserted in the Senate bill at the request
of Senator Goldwater, constitutes a "saving pfovision" to eliminate
any possibility this bill could be interpreted --

(1) to require registration in any State in which regis-

- tration is not now required for Federal elections; or
(2) to prevent any State or election district from
adopting or following any voting practice less restrictive
than those prescribed by the bill.

Comment: Senator Goldwater secured adoption of a similar

saving provision in section 202(g) of the Voting Rights Act

Amendments of 1970.

Section 8 - Effective Date

This section sets an effective date of January 1, 1976.

Comment: It is important to retain the January 1, 1976
effective date so that overseas citizens will be able to vote
in all of the presidential and congressional primary elections
in 1976, as well as in the general election. Local election
officials should have no difficulty in preparing the necessary
voting materials for this purpose if the bill is enactegfbkrgxs
the end of 1975, since the first presidential primary does nd%
occur until February 1976. [

R

Cikge



§ 4014

ficatidn in either_the threatened or endan-
gered classes.

It might also be possible to amend the
Act, giving a qualified but protected status
to the species under study. This qualified
status could be limited to s reasonably ade-
quate study period, (such as, two years), or
might protect the studied species on Fed-
eral lands, or on certaln classes of Federal
lands only. This alternative however, also
raises the controversial issue of competing
State and Federal powers over the manage~
ment of wild animals, an issue which Mr.
Widman of this office has discussed with
your staff, It would appear desirable to have
any potential legislative solution to this
.controversy developed before introducing an
amendment to extend the coverage of the
Act.

In regard to the specific problem of the
grizzly bear, we have checked the matter with
the of the Interior. As you know,
during the court proceeding that Department
agreed to initiate an tndependent study of the
grizzly bear's status, We are advised that the
final report of that study has now been sub-
mitted to Interior, and that Interior is plan-
ning to take appropriate action on the grizzly
bear in the immediate future.

- COUNCIL 0N ENYIROWMEINTRL QUALITY,
‘Washington, D.O., Pedruary 3, 1975,

Hon. Roczss C. B. MorTON,

Secretary of the Interior,

Washington, D.C. " A

©  Dzaz Mz. Ssceerany: On December 30, 1974,
notice of rule making & in the Fed-
eral Register the threatened kan-
garoos. Similarly, on January 2, 1975, notice
of proposed rule msaking appeared in the

the grizzly bear. This

letter represents the Council’s comments on

Act.,

Section 4(d) of the Endangered Species
Act requires the Secretary of the Interior
1o promulgste “such regulations as he deems

necessary and sdvisable fo provide for the

conservation of such (threatened) species™
(Emphasis added). Conservation is defined,
inter alia, as *. . . t0 use . . . all methods
+@nd procedures which are necessary to bring
- any endangered species or threatened species
" t0 the point at which the messures provided
pursuant to this chapter (the Act) are no
longer necessary. Such methods and proce-
dures included . . . résearch, census, law
enforcement, habitat acquisition ... and,
n the extraordinary case where population
pressures within a given ecosystem cannot
be otherwise relieved, may include regulated
taking” (16 US.C. 1532) (Emphasis added).
This ianguege clearly restricts the use of
regulated taking to the “extracrdinary case”™
where population pressures cannot be other-
wise relieved. In the absence of facts which
clearly establish that the population pres-
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sures cannot be relleved in any other way,
there would appear to be no basis for legally
valid regulations on regulated taking. Also,
the principal language establishes the goal
of other regulations, to be promulgated, as
the restoration of species to & non-threatened
or non-endangered status.

In this regard, the regulations promul-

spirit of the Endangered Species Act of 1973,
The regulations purport to allow importa-
tion of taken kangaroos when (1) a suse
tained yield program is established that (2)
i3 not detrimental to the survival of the
species. Neither the “sustained yieid pro-
gram”™ nor the “not detrimental™ test meet
the statutory criterion, showing that
population pressures cannot be otherwise
relisved. Thus, we believe that the regula-

We feel that the regulations in doth cases

should clearly differentiate between bears

causing depredations on public and on
private lands. On public lands, no threatened
grizzly bears should be taken except for
clear reasons of human safety.
. Qrizzly bears, and in fact all endangered
and threatened species, are valusd highly by
the people of this nation. Public iands
in all Americans,
just onse or another special interest
these lands require

:
it

§

&s part of the cost of doing his business on
that public land. In such & case the restora-
tion of the threatened species should be rec-
ognized as having a greater public value than
the economic return to the affected rancher.
Considering this, we.belleve that taking of &
threatened species committing depredations,
or otherwise being 'a “nuisance,” on public
lands should be prohibited in any case not
involving direct threats to human safety. In
fact, we suggest that the intent of Section "7
(16 US.LC. 1536) of the Act, inter alia, tw
prohibit taking (killing) of endangered oOf
threatened species on lands belonging to
all of the American people, in any situation
where 1t cannot be shown that such taking

‘March 17, 1975

represents the “extraordinary ecase where
population pressures . .. cannot be other.
wise relieved.”

Again, we are aware of the deep commit-
ment with which the personnel in the De-
partment of the Interior have approached the
preservation of endangered and threateneq
species, Implementation of this law will un-
doubtedly aid in protecting both endangered
species and environmental quality through-
out the US. and the world. In that regarq,
we hope our comments are helpful in further
administration of the law and in achieving
its objectives,

8

‘AL, TO CRITICS OF OVER-
SEAS VOTING LEGISLATION

Mr. GOLDWATER. Mr. President, it
has been brought to my attention that

PRECEDENT OF 1970 LAW EUPPORTS SFURTHER
ACTION BY CONGRESS

Frankly, I cannot see any doubt at all

about the constitutionality of the pro-

posed law. It is a logical extension of a

law on the same subject which I authored

loting rights to American citizens who
‘were denied the right to vote because they

The law also struck down the dura-
tional waiting periods preventing Ameri-
cans from voting for President and Vice
President solely because they had made

Oregon, the Supreme Court seized upon
each of these justifications in holding for
the validity of the statute.

First section 202 rests upon Congress
power to secure the rights inherent in
natifonal citizenship, which inciude the
right to vote for Federal officers. Since
these rights adhere to U.S. citizenship,
rather than citizepship of a State, we
acted to protect the rights under the nec-
essary and proper clause of article I of
the Constitution. )

A related basis for congressional power
was our design to protect the funda-
mental, national right of travel by s
citizen.

A third basis of Congress authorily
that was asserted is our power to enforce
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the privileges and immunities guaranteed
to citizens of all the States. Here we were
mindful of correcting the maze of con-
flicting State and local requirements ap-
plicable to Presidential elections whi
created a. serious inequality of treat-
ment among citizens of one State as com-~
pared with citizens of the other States.

Fourth, we viewed section 202 as an
exercise of power under the 14th amend-
ment. In this context, we were protecting

agm-dmmmndmpmm~

considered the unfair

between citizens whe were new residents.
residents

and those who were longtime res

_ of a State or locality.

rules legislated in section 202, we in Con-
gress could not find any compelling rea~
son why a. State should condition the
right to vote for President on the dura-
tion of resident’s physical presence or
absencs at the pells. £

Elght members of the Supreme Court
upheld Congress’ power to adopt the uni-
form regulations
Brennan, joined by Justices
and White, rested his opinion
upon the “compelling interest” doctrine
and Congress’ power to enforce the 14th
amendment by “ an unneces-
sary burden on the right of interstate
migration™ (400 U.S., at 239).

. Justice Douglas also upheld section 202

as a l4th amendment matter, but tied
his opinion to section 1 of that amend-
ment, the privilegess and immunities
clause. )

Justice Stewart, jointed by Chief Jus-
tice Burger and Justice un, sus-
tained section 202 on the ground of Con-
gress’ authority to protect and facilitate
the exercise of privileges of U.8S. citizen-
ship under the Necessary and Proper
Clause of Article I. He stated that the
privilege of free travel, without loss of
the right to vote, “finds its protection
in the Federal Government and is na-
tiondl in character” (400 U.S., at 287).

Justice Black based his opinion sus-
taining section 202 on the final authority
of Congress to make laws governing Fed-
eral elections and .Congress’ general
powers under the Necessary and Proper
Clause of Article I 3

Only Justice Harlan belleved section
202 was invalid on any ground.

of section 202. Justice .
Marshall
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acts with a purpose of protecting these
rights or privileges in a narrowly drawn
manner, rather than with the purpose
of passing general legislation over a

ch -State-reserved fleld, Congress

possesses
power to establish specific regulations at~
a particular problem in that

POWER OF CONGRESS RESTS ON wn.r.'-m'

‘CASE LAW

Applying the above rules to the pend-
ing legislation on behalf of overseas citi-
zens, I am confident Congress is on firm
ground in proposing to expand the 1970
vote law to cover congressional ag well
as Presidential elections. The case law
may be summarized as follows:

First. In the past 10 years there have
been, at least eight Supreme Court de-
cisions upsetting State and local elec-
tion practices founded upon the principle
of & strict judiclal scrutinyg under
ths 14th amendment of the State or
local governmental objectives and meth-
ods. Bullock v. Carter, 403 U.S. 134, 144
(1972) ; Dunn v. Blumstein, 405 U.S. 330,
337 (1972) ; Evans v. Cornman, 398 U.S.
419, 424, 426 (1970) ; Phoeniz v. Kolod-
ziefski, 399 US. 204, 205 (1970); Cipri-

ano v. City of Houma, 395 U.S. 701, 704

(1969) ; Kramer v. Union School District,
395 U.S. 621, 628 (1969); Harper v. Va.
Board of Elections, 383 U.S. 663, 670
(1968) ; and Carrington v. Rash, 380 U.S.
89 (1965). -l

Second. In at least three of the above
cases, the Supreme Court has overturned
State rules which were purported to be
bona fide residence requirements,

In Carrington v. Rash, 3380 US. 83
(1985), the Court overturned the use by
Texas of an irrebuttable statutory pre-
sumption that excluded servicemen from
:lhe t:ota‘ by classifying them as nonresi-

ents.

In Evans v. Cornman, 298 U.S. 419
€1970), the Court struck down a Mary-
land statute which created a presump-
tion that persons living on a Federal en-
clave within the State did not fulfill the
residence requirement for voting in
Maryland. e

In Dunn v. Blumstein, 405 U.8. 330
11970), the Court held unconstitutional

the 1-year durational waiting period -

Tennessee had used as a precondition
to voting in that State.

Ironically, Dunn, which overturned a
State residence rule, is cited by opponents
of the overseas voting bill for the propo=
sition that such rules are immune from
the reach of Congress. To the contrary,
the Supreme Court observed in Dunn

at:

The fact that the Court divided in that

choosing alternative grounds for uphold-
ing section 202 is argued by some as de-
priving the case of precedential weight.
But what this restricted view overlooks
is the fact that eight Members of the
Court actually did unite on the prin-
ciple that the jurisdiction of the States
over matters normally considered as be-
ing within thelr primary domalin is sub~
ject to the superior power of Congress to
vindicate personal rights or privileges of
citizenship which the Court has deter-
mined to be secured by the Constitution.

Moreover, Oregon clearly stands for
the proposition that so long as Congress

If it was not clear then [referring to 1955],
it is certainly clear now that a more exact~
ing test is required for any statute that
“places a conditlon on the exercise of the
right to vote.” 405 U.S., at 337.

Thus, the Supreme Court has made 1t
clear that the States may not use a bona
fide residence rule in such a way that it
could sweep an entire group of otherwise
qualified U.S. citizens off the voting roils,
uniess the restriction is proven necessary
to promote a compelling State intersst.

" Third. The right to vote for natlional
elective officers, including Members of
Cengress and Presldential electors, has

S 4015

been expressly necognized as a right dl-
rectly secured to citizens by the Consti~
tution.

. Contrary to the blanket statement by
opponents of overseas voting legislation
that no Supreme Court opinions indicate
the existence of any inherent constitu-
tional right to vote in Federal elections,
other than the lone opinion of Justice
Black in Oregon, there are at least five
Supreme Court decisions in which such
a right has been specifically mentioned:
United States v. Classic, 313 U.S. 299, 314.
315 (1941); Twining v. New Jersey, 211
U.S. 78, 97 (1908) ;: Wiley v. Sinkler, 179
US. 58, 62 (1900); In re Quarles, 158

‘U8, 532, 538 (1898); and Ez parte Yar-

borough, 110 U.S. 651, 663 (1884). (Also
see the opinion of Justice Prankfurter in
United Siates v. Williams, 341 U.S. 70, at
79-(1951). - .

In Twining, the Supreme Court plainly
announced that:

Among the rights and privileges of INa-
tional citizenship recognized by this court
[is] the ... right to vots for National of-
ficers.” 211 US, at 97.

Fourth. Opponents of overseas voting
legislation argue that elections for Presi-
dential electors may be State rather than
Federal elections for canstitutional pur-
poses. This argument ignores the deci-
sion of In re Quarles, where the Supreme
Court expressiy statzd that:

Among the rights secured to citizens di-
rectly by the Constitution is “the right to
vote for presidential electors or members of
Ccm.gnu.m) ~ 158 US, st 535. (Emphasis
ad

These same critlics mistokenly cite

‘Burroughs v. United States, 290 U.S. 531

(1934), in support of their position. Bur-
roughs specifically considers and rejects
the very suggestion raised by the critics,
holding that Presidential electors, “exer-
cise Federal functions under, and dis-
charge duties in virtue of authority con-
ferred by, the Constitution of the United
States.” Id. at 545. Thus Burroughs actu-
ally can be cited as additional support for
the power of Congress to legislate with
respect to Presidentlal elections.

- Fifth. Critics of overseas voting legis--
Iation assert that the liberty to travel
abroad 1s seemingly not as absolute as
the right of interstate travel. Again, the
crities ignore the clear message of the
Supreme Court.

In Kent v. Dulles, 357 U.S. 118, .126
(1958), the Supreme Court plainly
equated the right of interstate travel
with the right to travel abroad.

The Court stated:

“Preedom of movement across frontiers t=
elther direction, and inside frontiers as well,
was & part of our heritage. Travel abroad, lise
travel within the country, may bs necessary
for a liveiihood. It may be as clcse to the
heart of the Individual es the cholce of what
he eats, or wears, or reads. Freedom of moTe-

ment 13 baslc in our scheme of values.,” 3357

U.S.at 126. )

Far from taking a rarrower view of
Congrass power to secure the vete to
travelers abroad, than of its comnparable
powsar with respect to interstate travelars.
the Supreme Court has given a broad
protection to foreign travel. In Aptheker
against Secretary of State, the Court con-
sidaved freedom of movement abroad to

-
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be of such- great importance that the
Court held this personal liberty para-
mount to a substantial governmental in-
terest in restricting travel based on
grounds of national security, 378 U.S.
500, 505, 508 (1964). .

LEGISLATION 1S CONSISTENT WITH BASIC SCHEME

OF RIPRESENTATIVE GOVERNMENT

In summary, it is clear the proposed
overseas voting legislation .is constitu-
tional. Its object is to protect and fa-
cilitate the right of almost 1 million
U.S. citizens to vote in Pederal elections.

_ These citizens have a direct and substan-

tial interest in decisions and policies
acted upon by the public officials chosen
in Federal elections, the President and
Vice President and Members of Congress.

Action by Congress is required if over-
seas citizens are to be brought within the

basic system of representative govern- .

ment. No single State can guarantee the
franchise to all or most of these persons.
In order to establish a uniform process
by which all or most overseas citizens can
enjoy an equal opportunity to vote in
Federal elections, it is necessary for Con-
gress to enact appropriate implementing
egisiation.

1 B

‘The specific procedures which Con-
gress uses in the pending overseas vote
ing bill are, in genersl, derived from sec-
tion 202 of the Voting Rights Act Amend-
ments of 1970, which in turn were drawn
from the proven practice of the States
themselves. In section 202 we made a
finding that these practices were applied
by many States with respect to some of
their residents without significant fraud
or administrative difficulty in their own
elections, and in the overseas voting bill
we again make the same finding.

-If some of the States can use these
practices successfully for purposes of
voting, and determining residence for
voting, by certain citizens from such
State, such as absentee servicemen and
women and their accompanying depend-
ents, then surely we in Congress may
properly find that there is no compelling
reason why all States should not use the
same practices for protecting the vote of
citizens with at least an equal nexus with
the particular State. Whatever the inter-
est of the States in more narrowly defin-
ing residence for purposes of purely
State, county, and municipal offices, there
is no compelling need for using a stricter
test in Federdal elections than the one
set forth in the pending legislation.

I would remind critics of the proposal
that the bill is not open ended. It only
applies to Federal elections. It only cov-
ers U.S. citizens who have a past nexus, a
domicile, in the particular State where
they are seeking to vote in Federal elec-
tions. 2

Moreover, the abseniee citizen must
comply with all applicable qualifications

- and velid procedural requirements of a

State. Each State will retain full power to
test whether an applicant for absentee
registration or voting first, is of legal age;
second, is incapacitated by reason of in-
sanity; third, is disqualified as a con-
victed felon; fourth, meets the prescribed
time and manner for meking applica-
tion; and fifth, is accurate or truthful

in making statements pertinent to the
application, such as a claim to being last
domiciled in such State prior to depar-
ture from the United States.

‘Thus, Congress can act, consistent with
the highest standards of our constitu-
tional system, to establish uniform, na~-
tional practices securing the right of
Americans abroad to participate in the
choice of Federal officers whose decisions
and programs affect them directly and
substantiaily. :

NATIONAL AIR AND SPACE MUSEUM

Mr. MOSS. Mr. President, having re-
cently been appointed to be a member of
the Board of Regents of the Smithsonian
Institution, I was disturbed to read an
article on February 28 in the Washington
Post indicating that the construction of
the National Air and Space Museum is

museum, has set the matter straight in
8 letter to the editor of the Post published
on March 10. 5 "

I ask unanimous consent that Mr.
Collins’ letter be printed in the Recorn.

There being no objection, the letier
was ordered to be printed in the Recoro,
as follows: 1 -

[Letter to the editor, Washington Post,
i Mar, 10, 1975)

. Muoszom’s CosT .

Your February 26 front page siory con-
cerning construction cost overruns states
that the National Air and Space Museum will
have a 6% overrun. While it may seem @
small point, those of us working on this
project are proud of the fact that there will
be no overrun, in terms of either timé or
money. The building wil be ready for its
public opening. in July 1976, ss originally
planned, and it wiH cost no more than its
origirial $41.9-mifion price tag.

MrcEaxr. COBLINS,
Dizecter,
National Air and Space Museum.

w . -

‘Mr. MOSS. Mr. President, at my re-
quest, Mike Collins hss provided me with
background information on the status of
the National Air and Space Museum con-
struction. So that the record may be com-
pletely clear in this regard, I ask unani-
mous consent that{ the background state-
ment be printed in the Recors. ‘

This mejor and important construc-
tion project, even though delayed for
many years, is not overrunning.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT ON PURPORTED CoST OVEREON ON

TEE NATIONAL Am AND BrPicE MUusEuMm

CONSTRUCTION

GAO’s report to the Congress of February
24, 1975, entitled “Financial Status of Major
Civil Acquisitions, December 31, 1973” cites
on page 27 that the National Air and Space
Museum’s current cost estimate of $41,900,-
000 exceeds by $2,400,000 (6 percent) the
1962 estimate of $39,500,000. While both of
these amounts do pertain to this bullding,
their comparison over this extended period
is completely misleading. This comparison,
however, since it is now a matter of recard,
deserves to be explalmed. There 18 no cost
overrun egainst the funds actually sppropri-
ated for this project.

March 17, 1575

While an exhaustive search of historica)
records has not been undertaken, tko fol-
lowing chronology and facts are clear.

1. The construction of a suitable building
to house the Nation’s air and space enl.
lections has been a long-awaited even:. The
act of August 12, 1946, establishing the Na-
tional Alr Museum, included provisions for
& method of selecting a site for a National
Alr Museum to be located In the Nation's
Capital. The act of September 6, 1858, desig.
nated the site for a building to be on the
Mall from Fourth to Seventh Btreets, In.
dependence Avenue to Jefferson Drize. S.W.

2. During the period of the late 1830’s ana
early 1860's, the Smithsonian Insiitution
engaged in preplanning studies for tnis new
museum building. this period it was
concluded, as part of the planning process,
that the costs of such a building showid not
exceed $40,000,000, which the Institution
belleved would produce an outstanding
building to commemorate American attaine
ments.

3. A “Schedule of Building Projects™ was
included by the Smithsonian in both its FY
1962 and FY 1063 budget submissions 5 the
Congress. The Schedule in the FY 1852 sub.
mission (page 32) projected the X7 1863
request for a planning appropria:ica of
$1,820,000 and an FY 1968 constructioz ap-
propriation of $37,680,000 for the <ASM
bullding. These two amounts total $39,500,«
000. The Bchedule in the FY 1963 document
(page 57) maintained the two amouxts but
slipped the Schedule to FY 1964 azd FY

* 1866. This Schedule, dated Janusry 2, 1963,

would appear to be thé source of ihe 1962
“original estimate™ cited In the G20 re-

4. In 1963, the Smithsonian revis:d its
cost estimate to $41,920,000, incluciog a
4otal of $1,875,000 far planning. Actusl plane
ning appropriations in the amounts of 5511,«
000 and $1,364,000, for a total of $1.,273,000
were made available to the Institmtiza by
the Interior and Related Agencies Ar-ropri-
‘ation Acts for the Sscal years 1964 axd 1565,
respectively. This planning wes ccmgicied
and the projeet approved by the Com muission

. of Fine Arts and the National Capital Pian-

ning Commission. The cost of the building,
built to those plans and specificaticns, was
estimated to be 840,000,000 in 1965.

5. In 1966, the Congress enacted legisiation
authorizing the construction of the NASAM
but deferred tions for construc-
tion until expenditures for the Vietnam war
had shown s substantial reduction.

6. By the early 1970, when it sppeared
this project might be allowed to proceed, it
was obwious that as a result of rising costs of
labor and materials over the intervening
years, the 1965 plans would now cost be-
tween $60 and $70 million to implement.
Consequently, in its FY 1972 bucdgzst, the
Smithsonian requested an appropriation of
$1,900,000 for planning and redesign of the
museum building with the goal of using the
latest .design and construction teczniques
to lower the cost of the building to 30,000,
000—the estimate of ten years earlier. Those
new planning funds were sapproprizied and
the redesign completed and approved by tbe
Commission of Fine Arts and the Xational
Capital Planning Commission.

7. For FY 1973.the Institution requesied &
construction appropriation of $30,000,060.
The Interior and Relsted Agencies 2ppro-
priation Act for that year provided =1 sp-
propriation of $13,000,000 and eon<r:ct as-
thority for an additional $27,000.050, Ap-
propriations to liquidate the comirict au-
thority were provided in FY 1074 (317,600~
000) and FY 1975 ($7,000,000) and are re-
quested for FY 1976 (83,000,000, th» balatce
of the approved amount).

8. The construction of the new rauseum
building started in the fall 1972, axcd i BCW
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94111 CONGRESS SENATE Reporr
13t Session : , No. 94-121

OVERSEAS CITiZENS VOTING RIGHTS ACT OF 1975

May 13 (legislative day, ApriL 21), 1975—Ordered to be printed

* Mr. Canvon, from the Committee on Rules and Administration,
submitted the following

REPORT

{To accompany 8. 95]

The Committee on Rules and Administration, to which was referred
the bill (S. 95) to guarantee the constitutional right to vote and to
provide uniform procedures for absentee voting in Federal elections
in the case of citizens outside the United States, having considered
the same, reports favorably thereon without amendment and recom-
mends that the bill do pass. g

S. 95 is essentially the same as 3. 2102, 93d Congress, which was
reported to the Senate by this commiittee July 16, 1974, and passed by
the Senate July 18, 1974. Hearing:; were held on the legislation before
it was reported to the Senate. '

Pureoses

The primary purpose of the bill is to assure the right of otherwise
qualified private U.S, citizens residing outside the United States to
vote for President and the Congress in their State of last voting
domicile even though these citizens may not be able to prove that
they intend to retain that State as their domicile for other purposes.

A citizen voting under the bill must state his intent to retain his
prior State as his voting residence and voting domicile for purposes
of voting in Federal elections. The citizen could vote under the bill
only if he has not registered to vote and is not voting in any other
State or territory or possession of the United States,

The bill woul(f implement this snbstantive right by the adoption of
uniform absentee registration and voting procedures covering these
citizens in Federal elections. One of the most important of these pro-
visions i8 section 5(c) of the bill requiring election officials to mail

t
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out balloting material as promptly as possible after receipt of a prop-
erly completed application. :

The bill would also assure that Federal, State, and local taxation
would not in itself be a deterrent to voting in Federal elections.

_The provision is not meant to creale any new tax exemption for the

citizen outside the United States. It is designed only to assure that he
will not be subjected to any Federal, State, or local tax liability solely
b?' exercising his right to register and vote absentee in Feder:
elections,

The committee was satisfied that American citizens outside the
United States should be assured the right to vote in congressional as
well as in presidential elections. It was plain from testimony in the
hearings that Americans outside the United States possess both the
necessary interest and the requisite information to participate in the
selection of Senators and Congressmen back home.

Congress is concerned with the common legislative welfare of the
entire Nation, along with the specific legislative interests of each dis-
trict. There is no doubt that the local inhabitants of the district may
not have the same interests as citizens outside the United States. The
local citizens may be more interested in regional farm prices, the
closing of a naval base, or construction of a new highway. Yet the
citizen outside the United States also has his congressional interests.
The citizen outside the country may be more interested, for example,
in the exchange rate of the dollar, social security benefits, or the energy
situation.

It is apparent, morcover, that the local citizen and the oversea
citizen share a number of common national interests, such as Federal
taxation, defenso expenditures (for example, U.S, troops stationed
oversens), inflation, and the integrity and competence of our National
Government.

BAcKGROUND

Reliable estimnates indicate that there are probably more than
750,000 American citizens of voting age residing outside the United
States in a nongovernmental capacity (sometimes referred to herein
as “private citizens” or “civilians’?. Studies submitted to the com-
mittee have shown that nearly all of these private citizens outside the
United States in one way or another are strongly discouraged, or are
even barred by the rules of the States of their last domicile from par-
ticipation in presidential and congressional elections. :

'These private citizens include thousands of businessmen, as well as
missionaries, teachers, lawyers, accountants, engineers, and other pro-
fessional qejrsmmel serving the interests of their country abroad and
subject to U.S. tax laws and other obligations of American citizenship.
ese civilians in the Nation’s service abroad keep in close touch with

the iflairs at home, through correspondence, television and radio, and

Ameroan newspapers and magazines.

At ‘present, a typical private American citizen outside the United

nds it difficult and confusing, if not impossible, to vote in Fed-
tions in his prior State of domicile; that is, the State in which
last resided. The reason is that many of the States impose rules
ch require a voter’s actual presence, -r maintenance of a home or
other abode in a State, or raise doubts on voting eligibility of the
private citizen outside the country when the date of his return is un-
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i i : istration and voting
sn: or which have confusing absentco rogis - ‘
??)I;'Lr?xlsnéh:t appear to require maintenance of a home or other abode
'lnfél:vglgﬁe;tppear that, in every State :u}g t}t\}? Dﬁitlzlrég(tl %ft ftg;u\%l::fé
; : ) Y. i the
the typical private American citizen outside the | . i
i s absentes in Federal elections unles
not be able to register and vote absen } N
i 1d prove, an intent to return to
i) de_cl_ared, 5 g I an intent to return to the State,
If a private citizen did not have such ixln Bt b e L s
he could not malke this declaration without comm L il g
is, i S tion that such a private citizen )
I vt icile unless he can prove otherwise.
retain the State as his voting domicile unles: e o e Untad
At present, even if a private citizen residing irig ol A
t to return to the dtate ©
States could honestly declare an inten Ll g B
1 ance to vote in Federa
last residence, he would have a reasona le_c it 3 o
i : i 3 Jistrict of Columbia whie
elections only in the 28 States and the i . i
tee registration and voung
have statutes expressly afll.owmg‘ ‘absen pesan B e e
tions for citizens “temporarily residing® side
%(;ﬁ:galsgéigsf?he remaining 22 Statg? do m_)g‘have sxt)e'(z{gctﬁ;g{jllsllictigs
i g itizens temporarily residing outsl Tnif
BorEDE T ol he District of Columbia-im-
furthermore, all 50 States and the Distr : *
ggzctacsr.eg&l(:rscy requi,rements which private citizens outside the coun
; re extended periods cannot meet. ) o ¢
tn‘)”l‘lfl(()arcl(;lr‘r)!mitt-ee has fgund this fit:eatr_ne.nt (éf pn{%tri&tﬁ;eﬁlogg?g:
the United States to be highly discriminatory. iy au oo
nnel, and often other
have statutes expressly allowing military personnel, and 2
e » dependents, to register and vo
U.S. Govermnent employees, and their . st i
absentee from outside the country. In the cuse*o_ i
b al presumption is that the voter doe
iy opieing ki e his voting domicile unless he
tain his prior State of residence as his voling | i
gggc%f?éally adopts another State residence flor that pur%LosZ'v’(la‘rlllli Il:é:e
tion in favor of the Government employee OpErates Sve :
:illzanghlanctlas that the employee ;wll be r%‘?SSlgnedi(i):r(;kﬂtgﬁ 1‘11115q (Ir)fxlr?ll:
5 osidence are remote. The committee cons his discrs
igggno gnl (f\uvor of Government personnel and against private cm/.((in:
to be unacceptable as a matter o public policy, and to be suspect unde
the equal protection clause of the 14th amendment.

Prior LEGISLATION

i i i ited States in 2
enfranchisement of Americans outside the Units g
no'glgvernmental capacity has received serious congressional consider
ation only in the last few years. The first important develo mer&t V_vats
the adoption of the 1968 Amendments to the Federal Voting Assist-
ance: Act of 1955. Under these amendments, Congress recpmme_nded to
the States that they adopt simpliﬁqtli abse_n({,ge votxilsgdregﬁftrimggﬁ g:;'gi
for all citizens “temporarily residing outside the
(fl:fr(rlllllt;eif (gle United States and the District of Columbia.” Howev%r,
according to the Federal Voting Assllstancft'll‘ask tFor(l-,; ;ls)psotﬂteoédan?l
he Se v of Defense to help implement the act, on ates and
g:: %fsﬁ‘étyo% Columbia have so far heeded that recommendntlog(i
and even more important, the simplified absentee procedures adopt
by the States do not resolve in some cases the serious legal questions
referred to above concerning the voting eligibility of private citizens
residing outside the country. .
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Confusion reoard; £
each St‘z:?:ao;}mlng::sdmg the definition of “residence” nnder the law of
zens residing ol (i‘ major obstacle (o the reenfranchisement of 'to'
adopted the b ]b:; o the countr » even in those States which (}T fu
i ﬂ‘mondﬁl{s %Ilon» recommended in the Federa] Voting A;é?st. oy
obtho word “tén; ) ('mgv?’r some States have interprebod ?he mca,;:?ce
sons who do ot borarily”in the act to exclude otherwise eligib] g
who for some Otilér;a;;:::tlrn an abode or other address in tliehStu(t};epet;;
State domicile, 501t &re not considered as having retained their
"he second important devel
of tho Fodora] Vs , opment was the adopti i
ative II“‘:;I"HIJI l(‘)tmg Rights Act Amendments of lg.E:)o%?il,to]t]hr'H
title 1T shoa l;,(.lmlo‘m Goldwater and P Ml took the .pmitio' ot o
2l elvilias i, e mtf-uprotod as providing for the enfraucl;isé v t nit?;
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interpretation roce; ey are working or studying abroad. While i 1-
overkalain. Pive favorable consideration by a fow Stat ti's
islative, histogy o] ’;,y .of States have declined to rule that t} ?s’l S
S Sl T g o 7t s et 1
(Rt Ths tinnt o0 3. C1417ens residing outside the Unit
b 5 d:r !t"“* I())?rllr\lt ,,-t;n'emlly. made by the States is that t?xﬁl(l‘!)t‘z'g‘tyrﬁf: '?id
pesie b Hi with the issuc of durational residency requireme lts-
ountry. "The Tutico: Depnrtagn 0! & US: eiizen ontsids the
Mareh 13, 1972, lotter from the Assist Mornes fon o oW in o
T g , ssistant Attorney for Civil Rie
nls£ h(f:) xgﬁ(‘-r(]x)l's:}md' Court for the Southern I)l}s’;trictoolgli\flj\]\?r hlt’S. k
(S.D. N.Y. 1972), sohothens i lardy v. Lomenzo, 349 F. Supp, 617
b P étq;v‘l ) ,]\\ ether the 1970 amendments could limit a State’
legislative history dewores} 19¢ Tesidence, Tho court rejected the
that “the x'(si;;(;cll;'yliecs‘ s\ii)tllwg] byl o ntors Goldwater and Pell and held
3»1;):“1?‘. Supp. at. 620, 1 the legislature and not in judicial elision.”
tehiof hssulﬂ’n"lil‘xl(f'lng the period in which Congress has gone to great
: m(‘,rj(“]_]‘ mi., constitutional amendment, to enfranchise mil;lrir:;;
ment servie 5 fucial minorities, the young, those in official Govern.
States; whoc;én i(ﬁttltme:ifgéle g:;htz cns residing outside the United
the democratic process o%’ their ownc c%gn(;(x)';fm“e o bo excluded from

Protrcrion Acarnst Frauvn

The c;)mmittee has conch '
I tee 1ded that the potenti i i
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his application for registration notarized. If the State does not also
treat tho registration request as an application for absentee ballot, the
voter may be obliged to have another form notarized requesting the
ballot. And if the State also requires notarization on the ballot, the
voter may have to visit the U.S. consulate once again for this purpose.

The States would also have available the technical assistance of the
State Department in verifying the U.S. citizenship and certain other
qualifications of a citizen making application for absentee registration
and an absentee ballot from outside the United States. The bill requires
that a citizen seeking to register and vote absentee under this bill must
have a valid passport or card or identity issued under the authority
of the Sceretary of State.

CONSTITUTIONALITY

The committee is of the view, based upon opinions submitted in the
hearings, that the act would be upheld if subjected to constitutional
challengo in the U.S, Supreme Court, The constitutional basis for the
act is outlined in the findings and declarations of purpose in section 2.

The committee considers the key finding to be that the present
application of State residency and domicile rules in Federal elections
denies or abridges the inherent constitutional right of citizens outside
the United States to enjoy their freedom of movement to and from
the United States. The committee recognizes the principles that the
right to vote for national oflicers is an inherent right and privilego of
national citizenship, and that Congress retains the power to protect
this right and privilege under both the necessary and proper clause

and the 14th amendment.

The right of international travel has been recognized as “an im-
portant aspect of the citizen’s ‘liberty’ ” as long ago as Kent v. Dulles,
357 .S, 116, 127 (1958), and was reaflirmed in Aptheker v. Sccre-
tary of State, 378 U.S. 500, 505 (1964). The right guaranteed in cases
such as Kent and Aptheler is not limited to those who are always
on the move. An American citizen has. under these decisions. the same
right to international travel and settlement as he has to interstate
travel and settlement under decisions such as Crandall v. Nevada, 6
Wall. 85 (1868), E'dwards v. California, 314 U.S. 160 (1941), and
Shapiro v. Thompson, 394 U.S. 618 (1969).

Tfl)e Supreme Court in Oregon v. Mitchell, 400 U.S. 112 (1970) up-
held by an 8 to 1 vote the provision (hereinafter the “change of resi-
dence provision”) in the Voting Rights Act Amendments of 1970
permitting a U.S. citizen who moved from one State to another
within 30 days before a presidential election to vote in such election
in his prior State even though he no longer retained the prior State
as his residence or domicile..In Oregon v. Mitchell, at least three of
the Justices (Stewart, Burger, and Blackmun) gave detailed atten-
tion to the question of congressional power to regulate voter qualifi-
cations in adopting the change of residence provision. And at least
three other Justices (Brennan, White, and Marshall) also recognized
the significance of this issue, although they did not discuss it in detail.?

3The two remaining Justices (Black and Douglas) approved the dnrational residency
rrovlnlona of the 1970 amendments on broad constitutional grounds and were the only ones
n the majority who therefore did not specifically address tJ:emua\'ﬁa to the gnape of a‘pn-
gmoseional nowee ta enact the ehnnge of rexldenes piovision. See 400 U.8: nf 3118 (Blaek, J),
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In Oregon v. Mitchell, therefore, the Supreme court explicitly af-
firmed Congress’ decision in the 1970 amendments that the protection
of the voting rights of a specific group of citizens with a particular
problem—those moving from State to State—does justify a reason-
able extension of the bona fide residence concept. Under the 1970
amendments, the citizen moving to a new State may still retain a bona
fide voting residence in his prior State even though he may not have
retained bona fide residence in the prior State for other purposes.
This retention of bona fide voting residence in the prior State con-
stitutes an accommodation by the prior State to assure preservation of
the citizen’s votin% rights. It is the committee’s view that Congress.
may constitutionally require the State to make a similar accommoda-
tion to permit the private U.S. citizen overseas to vote in his last State
of bona fide voting residence even though that State may not remain
his bona fide residence for other purposes.

The extension of the bona fide residence concept in this manner
already has a basis in the election laws and practices of many States.
As noted above, at least 28 States and the District of Columbia already
do allow private U.S. citizens who are “temporarily” residing over-
seas to retain a bona fide residence in the State for voting purposes.

And virtually all States permit U.S. Government employees, and their:

dependents, who are residing overseas, even for an extended period, to:
retain a bona fide voting residence in the State, It is evident, Bxerefore,
that a majority of the States themselves have already extended their
“political community” to include substantial numbers of U.S. citizens
residing outside the country.

The State election laws and procedures providing this extension of
bona fide voting residence, however, have imposed a checkerboard of
residency and domicile rules that make it difficult for many private
U.S. citizens outside the United States to take advantage of this exten-
sion and to cast their absentee ballots in a Federal election. Only
about 25 percent of the private U.S. citizens residing outside this coun-
try who considered themselves eligible to vote actually cast a ballot in
the 1972 election. £

Virtually all States have successfully administered their elections
under the liberal test of residence applied to military and other U.S.
Government personnel (and their dependents). Since the total number
of such absentee residents already on the voting rolls exceeds the
additional number of persons accorded the same rights by the bill,
Congress may rationally conclude that the setting of a uniform defini-
tion of residence for voting purposes based on criteria similar to those
applicable to government employees and their dependents is an appro-
priate and workable means for protecting the vote of private citizens
outside the United States in Federzl elections, and their freedom of
travel, without penalty by reason of loss of the vote.

The committee is aware of the principle in Dunn v. Blumastein, 405
U.S. 330, 343-44 (1972) that a State may impose an appropriately
defined and uniform!y applied requirement of bona fide residence to
preserve the “basic conception of a political community.” There is no
doubt that private U.S. citizens overseas may have a different stake in
voting in Federal elections than do their fellow citizens residing in
this country. Nevertheless American citizens outside the United States
do have their own Federal stake—their own U.S. legislative and
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administrative interests—which may be protected only th : tﬁ
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gentation in Congress and in the executive by anch. The fact tha

interests may not completely overlap with those of citizens residing

deserving of constitu-
e te does not make them any less ‘ : skt
vg1th11r1 ttl']oiec:-?on. The President and Congress are concurn_(f‘id w 11tlclet-l:1:
ﬁrﬁixoﬁ interests of the entire Nation, along with the specific con

of cach State and SRR that the change of residence provision
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u '11;3% cigmgx;:;e;% avfs (}Ille}?chell dealt only with Presidential elections.

However, each of the majority opinions dealing with the change of
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in di isi robabl
i rovision suggested in dictum that the provision p
x:gg}ﬁnﬁsg have beenbﬁ:pheld if it applied to congressional, as we

as to Presidential, elections.
SECTION-BY-SECTION Axarysis oF S. 95

Section 1 cites the act as the Overseas Citizens Voting Rights Act
ﬁ-'r )
Ofﬁ};)c‘t%n 2 states congressional findings and declarations of purpose.

ion S i vi 1ti f terms:
iom 3 contains the following definitions oI tel . ’
Sfft“Fedcral election” means any general, s ecial, or primary elec

tion held for the purpose of nominating or electing a candidate for

i i i esi ial elector, Member
President, Vice President, Presidentia s
g;etl?emlclen?tfed étates S’enate, Member of the United Stsi;c_es Iéouisse;)i
Representatives, Delegate from the District of Colum 1{1, tesfrom
‘Cominissioner of the CommonwealthlofdPuerto Rico, Delegate
te from the Virgin Islands;

Gu(a2m, 2éggéggzl1etl “United St%ltes” incluzie the several States, thg
District of Columbia, the Commonwealth of Puerto Rico, Guam, an

y Virein Islands. >
- ‘-Yn‘(%gi‘tizen outside the United States” means a citizen of the

) idi i i vhose intent to
i tates residing outside the Unlted States whos !
gltlxlltlgldtf his State and election district of last domicile may dti)et ;'lxrcli-:
certain, but who does intend to retain such State and e]_ectlpnF.sd e
as his voting residence and domicile for purposes of votu}g"; 1tnt e-t erri-
elections and has not establishgc} a domicile in any other kl ate, 1 fi b
tory or possession. This definition also provides that ;m_cll :; tcxv ‘nlnd
would be expected to have a valid passport or card o 1; eélt lt}
registration jssued under the al}thor.lt.y. of the Secretary o tﬂ' 3. G
Section } establishes the basic principle that no citizen ou S{ e i
United States shall be denied the legh.t to register and vote b'v' a Igsfll;r:
ballot in any State, or election district of any State, In any fhave
election solely because at the time (_)f such election he (10535t no e
a place of abode or other address in such State or dls_trqu, an
intent to return to such State or district may be uncertain, 1d—- T
1) he was last domiciled in such State or district prior to depa
ited States; LY )
frtzgx)tag E&ltc%m%nea with any app!icablg, State or district qu:;)hﬁca—-
tion or requirement concerning registration for, and votl_ntg t;y t}ﬂ;
gentee ballot (other than any requirement which is Inconsistent Wi
the act); ) e, ] . s
intends to retain such State or district as his voting reside
mflgx)'o}é?nl;;“iiomicilc for purposes of voting in Federal elections;
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4) he does not maintain a domicile i i
not n and is not registe
am(_l is not voting, in any other State or clection (lisatgrict;r::é1 a:oszg(t':
or (lg)ml\;s(r tlm;ntory r])_rlpossesqmn of the United States; and
 (5) he has a valid passport or card of identit, istrati
lssrlll‘irc_l under the authority of the Secretary of( étlatl;ey AR
his provision wpuld apply to U.S. citizens who have be idi
zl,ltrf:'?ﬁﬁ ]tlhﬁ)grll,lll::ag gi;ateg tfotr a long| eriod of time and ha,veen nﬂfiiﬂ:&%
L articular State, as well as those eitize idi i
el R L ) s | el ens residing outsido
to’sq ptm-ticul;:n- é . :::‘w temporary basis with a definite intent to return
ection 5(a) requires each State to provide by 1
. - a
g:]a:]l;gac,a{ie(;gulnglolli, x"g_lmg), for the rg,;istratiog or‘:)tﬁfe(;'rx;ﬁglspz)e
f n of all citizens outside the United States and entitl
vote in a Iederal election in such State ( ¥ e
al ele 1 t to section 4) wi
apply not later than 30 days immediatel g Mg
oy ; ays diately prior to any such election.
ahstf:ttég?;)g 1(] l())z 1'fequi4 i'e(s1 each State to provide by law )f’or i?}:ecc::ft;ilg’; of
e s for Federal elections by all citizens outside the United
g ;; ;tre'entxtlt_!d to vote in such State pursuant to section 4;
583 have registered or otherwise qualified to vote under section
(3) have submitted properl icati
d rly completed applications fo
not later than 7 days immediately prior to sgclil an electioxr ;S:l.ll(l:g i
f(4) 1haqve returned such ballots to the appropriate election official
of such State not later than the time of closing of the polls in such
Stilqte ;)}1 thf_s(ds;y of such an election.
ection 5(c) requires the appropriate election official of a St
e]eictlon district to send election materials by airmail to a cﬁi?eﬁtgu?-‘
:}c e tfhe United States, upon receipt of a properly completed applica-
ion for an absentee ballot. The election materials must be mailed as
pt-m_npt]yf as possible, and in any event no later than (1) 7 days after
brece”qt)t ? the application, or (2) 7 days after the date the abscutee
wai\i(c) li ; :):' (;hfe e_leﬁtlon have become available to the election official,
U:?] pos(:.aget.l is later. The election materials are to be sent free of
“he committee has considered carefully whether the 30-d
The co : are , 30-day absent
nﬁg:sh ation and the 7-day absentee ballot application deudliz,ms wc?uﬁg
allow local clection oflicials sufiicient time to determine whether the
applying citizen outside the United States would qualify for absentee
registration or voting in their State or election district.
beThe committec concluded that the 30-day and 7-day deadlines would
a_ppmprmte for several reasons. First, the 30-day and 7-day rules
conform to the durational residency provisions of the Voting Rights
Act Amendments of 1970 with regard to Presidential elections. The
_&;d:}_\_r rule also conforms to the registration period set forth in Dunn
v };” umstein, 405 U.S. 380 (1972) with regard to congressional and
z; pla (;Ic(t'tlon.?i ?ecom}(.{f.he 30-day and T-day rules recognize that some
nts will be residing in countries fairly cl i
the Anited States, such as Canada or Mcxicg.c e gl
wever, the nbsentee registrant or voter should be on notice that

“1y a it he makes his applications at the last minute, the chances are lessened

that the loeal election official will have sufficient ti
2 ! X ime (A) t
the registrant’s claim of voting domicile in the Stu:e,( urzd :h:ogﬁl:'ll'
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qualifications provided in section 4; and (B) to confirm_the appli-
cant voter’s registration or other ualifications as provided in section
5. In effect, the citizen outside of the United States would be able
to register absenteo and apply for an absentee ballot under the same
time limitations as_citizens residing inside the United States now

enjoy (at least for Presidential elections and generally for any other
election), but the citizen applying from Joutside the United States
would hear o greater risk that his applications would not be approv
prior to the election if there is any delay in verifying hig qualifica-
tions under cither section 4 or 5. ¥ .
Section 5(d) states that absentee ballots and other voting materials
rovided pursuant to the act and transmitted to citizens outside the
Tuited States shall be free of postage, including airmail postage, 10
the U.S. mail. s )

Section 6(e) provides that ballots exccuted by citizens outside of
the United States shall be returncd by priority airmail wherever prac-
tical, and segregated from other forms of mail. i 1

Section 6(a) authorizes the Attorney (eneral to institute an action
in o U.S. district court for injunctive or other appropriate relief to
obtain enforcement of voting rights gecurecd under the act.

Section 6(D) establishes a criminal penalty of 5 years’ imprison-
ment, or a fine of $5,000, or both, for depriving any person of any
right secured by the act. g o=

Section 6 (c) establishes a criminal penalty of 5 years’ imprisonment,
or a fine of $10,000, or both, for knowingly or willfully giving false
information in order to establish the eli iT)ility.of any person to regis-
ter, qualify, or vote under the act, or for paying, oilering to pay, or
accepting payment for registration or voting under the act.

Section 7 provides for the severability of any provision of the act
which may be held invalid.

Section 8(a) provides that nothing in the act shall be deemed to
require registration for voting in a Federal election, or to prevent
adoption of voting practices loss restrictive than those prescribed in
the act.

Section 8(b) provides that the exercise of anF right to register or
vote in Federal electious by any citizen outside the United States, and
the retention by him of any State or district as his voting residence or
voting domicile solely for this purpose, shall not affect the determina-
tion of his place of residence or domicile for purposes of any tax im-
posed under Federal, State, or local law . .

The provision is not meant to create any new tax exemption for the
citizen outside the United States. It is esigned only to assure that
‘Federal, State, and local governments would not seek to impose income
or inheritunce taxes on a citizen outside the United States solely on
the basis of the citizen’s exercise of the right to register and vote
absentes in Federal elections.

The tax provision is modeled on an Internal Revenue Service ruling
interpreting the Federal income tax exemption in scction 911 of the
Internal Revenue Code. See Rev. Rul. 71-101, 1971-1 C.B. 214.

Section 9 of the bill authorizes appropriations for the Postal Service,
and any necessary adjustments in its rates, for the Service to {ulfill its
responsibilities for handling election materials under the act.

eotion 10 of the bill provides that the act shall be effective with
respect to any Federal election held on or after January 1, 1876,
sRr 124
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EstiMarEp CosT oF LEGISLATION

The cost of implementing the provisions of S. 95 has beon estimated
by the U.S. Postal Service at $472,500 each election year.

Citanars v Existing Law

In complianes with subsection 4 of rule XXTX of the: Standing
Rules of the Senate, changes in existing law made by the bill S. 95, as
reForted by the Committee on Rules and Administration, are shown as
follows (existing law proposed to be omitted is enclosed in black
brackets, new matter is printed in italie, and existing law in which no
chango is proposed is shown in roman) :

SECTTON 2401 (e) OF TITLE 39, UNITED STATES CODE

§ 2401. Appropriations,
= L] * * * * *

(¢) There are authorized to be appropriated to the Postal Service
each year a sum determined by the Postal Service to be equal to the
difference between the revenues the Postal Service would have received
i seetions 3217, 3403-3103, and 3626 of this [title] title, the Overscas
Citizens Voting Rights Act of 1975, and the Federal Voting Assist-
ance Act of 1955 had not been enacted and the estimated revenues to
be received on mail carried under such sections and [Act.J Aets.

SECTION 3627 OF TITLE 89, UN ITED STATES CODE

§ 3627, Adjusting free and reduced rates.
* * * * * ™ *

If Congress fails to appropriate an amount authorized under section
2101 (c) of this title for any class of mail sent at a free or reduced
rate under section 8217, 3103-3405, or 3626 of this title, [or under tho
Federal Voting Assistance Act of 1955,] under the Federal Voting As-
sistance Act of 1955, or under the Overseas Citizens Voting Rights
Act of 1975, the rate for that class may be adjusted in accordance with
the provisions of this subchapter so that the increased revenues 1e-
ceived from the users of such class will equal the amount for that cless

_that the Congress was to appropriate.

O




~ Union Calendar No. 320
e Susmn S. 95

[Report No. 94-649]

IN THE HOUSE OF REPRESENTATIVES

May 19,1975

Referred to the Committee on House Administration

Novemeer 11, 1975

Reported with an amendment, committed to the Committee of the Whole House
on the State of the Union, and ordered to be printed

[Strike out all after the enacting clause and insert the part printed in italic]

AN ACT

To guarantee the constitutional right to vote and to provide uni-
form procedures for absentee voting in Federal elections in

the case of citizens outside the United States.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
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24  That this Act may be cited as the “Ouverseas Citizens Voting
25 Rights Act of 1975”.
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DEFINITIONS
Sgc. 2. For the purposes of this Act, the term—

(1) “Federal election” means any general, special,
or primary election held solely or in part for the pur-
pose of selecting, mominating, or electing any candidate
for the office of President, Vice President, Presidential
elector, M ember of the United States Senate, Member of
the United States House of Representatives, Delegate
from the District of Columbia, Resident Cbmmissioner
of the Commonwealth of Puerto Rico, Delegate from
Guam, or Delegate from the Virgin Islands;

(2) “State’ means each of the several States, the

District of Columbia, the Commonwealth of Puerto Rico,

" Guam, and the Virgin Islands; and

(3) “United States” includes the several States,
the District of Columbia, the Commonwealth of Puerto
Rico, Guam, and the Virgin Islands, but does not in-
clude American Samoa, the Canal Zone, the Tru&t Ter-
ritory of the Pacific Islands, or any other territory or

possession of the United States.

RIGHT OF CITIZENS RESIDING OVERSEAS TO VOTE IN

FEDERAL ELECTIONS

Skc. 3. Each citizen residing outside the United States

24  shall have the right to register absentee for, and to vote by,

9% an absentee ballot in any Federal election in the State, or
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any election district of such State, in which he was last

domiciled immediately prior to his departure from the United

States and in which he could have met all qualifications

(except vany qualification relating to minimum voting age)
to vote in Federal elections under any present law, eveﬁ though
while residing outside the United States he does not have
a place of abode or other address in such State or district,
and his intent to return to suc.h State or district may be

uncertain, if—

(1) he has complied with all applicable State or

district qualifications and requirements, which are con-
sistent with this Act, concerning absentee registration for,
and voting by, absentee ballots;

(2) he does not maintain a domicile, is not regis-
tered to vote, and is not voting in any other State or
election district of a State or territory or in any terri-
tory or possession of the United States; and

(3) he has a valid passport or card of identity and
registration issued under the authority of the Secretary
of State.

ABSENTEE REGISTRATION AND BALLOTS FOR FEDERAL
ELECTIONS

Sgec. 4. (a) Each State shall provide by law for the

24 absentee registration or other means of absentee qualifica-

25 tion of all citizens residing outside the United States and en-
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~ titled to vote in a Federal election in such State pursuant to

section 3 whose application to vote in such election is received
by the appropriate election official of such State not later than
thirty days immediately prior to any such election.

(b) Each State shall provide by law for the casting of
absentee ballots for Federal elections by all citizens residing

outside the United States who—

(1) are entitled to vote in such State pursuant to
section 3; |

(2) have registered or otherwise qualified to wvote
under subsection (a); and

(3) have returned such ballots to the appropriate
election official of such State in sufficient time so that such
ballot is received by such election official not later than the
time of - closing of the polls in such State on the day of
such election.

ENFORCEMENT

SEc. 5. (a) Whenever the Attorney General has reason
to believe that a State or election district undertakes to deny .
the right to register or vote in any election in violation of

section 3 or fails to take any action required by section 4,

-he may nstitute for the United States, or in the name of

the United States, an action in a district court of the United
States, in accordance with sections 1391 through 1393 of

title 28, United States Code, for a restraining order, a
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preliminary or permanent injunction, or such other order as
he deems appropriate.

(b) Whoever knowingly or willfully shall deprive or

attempt to deprive any person of any right secured by this

Act shall be fined not more than $5,000, or imprisoned not
more than five years, or both.

(c) Whoever knowingly or willfully gives false in-
formation as to his name, address, or period of residence for

the purpose of éstablishing his eligibility to register, qualify,

or vote under this Act, or conspires with another indiwidual

for the purpose of encouraging the giving of false informa-
tion in order to establish the eligibility of any individual to
register, qualify, or vote under this Act, or pays, or offers to
pay, or accepts payment either for regqistration to vote or
for voting shall be fined not more than $5,000, or impris;
oned not more than five years, or both.
SEVERABILITY

SEc. 6. If any provision of this Act is held invalid, the

validity of the remainder of the Act shall not be affected.
EFFECT ON CERTAH\; OTHER LAWS
SEc. 7. Nothing in this Act shall—

(1) be deemed to require registration in any State

or election district in which regisiration is not required

as a precondition to voting in any Federal election; or

QW DN

(=2

15
(2) prevent any State or election district from
adopting or following any voting practice which is less
re&tm'otive than the practices prescribed by this Act.
EFFECTIVE DATE
Sec. 8. The provisions of the Act shall apply with
%espect to any Federal election held on or after January 1,

1976.
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AN ACT
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The Honorable Gerald R. Ford
The White House
Washington, DC

Dear Mr. President:

Two weeks ago the House Administration Committee passed the
Overseas Voters Registration Act, a bill intended to make it -
possible for Americans 1iving overseas to register and vote
more easily. I understand that during the OMB review of this
¢ legislation it has been noted that sometime in the past, the
© Justice Department testified against similar legislation.

The Justice Department has not testified before our Committee
during my five year tenure thereon. In addition, the House
legislation is somewhat different from the Senate bill, and I
suspect that the Justice Department testimony, which was probably
presented during another Administration, makes sense on this
particular bill.

In my judgement, the bill ought to be passed, and I strongly.
recommend that you sign_it. First of all, it is a matter of
equity. Tax-paying Americans are not being allowed to vote. We
should give them the opportunity if we can do so without infringing
on the rights of others or violating the Constitution. I think

the House bill does that.

Secondly, from a purely political standpoint, I believe that the
majority of currently disenfranchised voters abroad are Republican
voters. I am not aware of any reliable surveys on this subject.

I have only one letter from a Republican club official overseas,
but that is:strongly supportive of the bill. Surveys that I have
seen indicate that the typical disenfranchised person overseas is
a businessman or member of his family. ‘

I hope that you and your advisors will take another look at this
bill and that you will want to sign it when it is presented.
Thank you for your consideration of this matter.

Youms, VMYa
: “Fon,
Bi M.C. 4)4 D

1 Frenzel,

@
R

MADE WITH RECYCLED FIBERS
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THE WHITE HOUSE J

WASHINGTON

November 26, 1975

MEMORANDUM FOR: ANTONIN SCALIA
FROM: PHILIP BUCHE l w B !
SUBJECT: Overseas Citizens Voting Rights

Act of 1975 (S. 95; H.R. 3211)

I understand that this bill, which would eliminate the disenfranchising
of U, S. citizens abroad in Federal elections, and which has wide
support in both parties, is presently opposed by the Administration
solely because of the position taken by the Department of Justice,

While I appreciate that arguments can be made on both sides of

the question of constitutionality, it does appear that the bill (a) is
desirable in principle, and (b) consistent with constitutional,
legislative and judicial trends to eliminate artificial barriers to

the franchise. For these reasons, and because of strong bipartisan
support for the bill, I would appreciate the advice of the Attorney
General as to whether the Department of Justice is willing to
reconsider its past opposition to this legislation. Since your

office has been previously involved, I am addressing this request
through you rather than directly to the Attorney General.

We need your answer as soon as possible because a decision on
this legislation needs to be made in time for the Congress to know

the Administration's position and act before the end of this year.

Thank you.

/ EO # 0\
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THE WHITE HOUSE e/
WASHINGTON

November 26, 1975

MEMORANDUM FOR: PHIL BUCHEN

FROM: MAX FRIEDERSDORF W é
*

I am attaching an analysis of S. 95 as reported by the House Administration
Committee and now pending before the full House.

The bill has passed the Senate without opposition.

OMB has given me an administration position indicating opposition due to
Constitutional questions raised by the Justice Department during hearings
on this bill.

The legislation would affect 750, 000 Americans now living overseas exclusive
of Federal employees and military.

There has been a ten year effort to get this bill passed and it has very wide
bipartisan support on the Hill,

The Justice Department objection is based on a Constitutional question
involving state voting rights, but I am advised that state voting rights
prerogatives would be protected under the bill. Under the provisions of

the bill a U.S. citizen would be permitted to vote in the last state of domicile
in a federal election if not domiciled in another state.

The bill would grant a U.S. citizen living overseas the same rights to vote
in a federal election as our milibary and federal employees receive at the
same time.

The importance of altering our position on this bill is urgent because 1
believe the legislation would die if the President indicates strong opposition
or indicates a veto.

I would appreciate it if you could examine this analysis and if possible I
would like to change the administration position to one of support, acknowledging
there maybe a Constitutional test needed later on.

I am also attaching a speech made by Senator Goldwater rebutting critics
of this legislation. 5

RALD

cc: Jim Lynn, Jim Cannon, Jack Marsh {
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THE WHITE HOUSE

WASHINGTON

November 26, 1975

MEMORANDUM FOR: PHIL BUCHEN

L]

FROM: MAX FRIEDERSDORF W .

I am attaching an analysis of S. 95 as reported by the House Administration
Committee and now pending before the full House.

The bill has passed the Senate without opposition.

OMB has given me an administration position indicating opposition due to
Constitutional questions raised by the Justice Department during hearings
on this bill,

The legislation would affect 750,000 Americans now living overseas exclusive
of Federal employees and military.

There has been a ten year effort to get this bill passed and it has very wide
bipartisan support on the Hill,

The Justice Department objection is based on a Constitutional question
involving state voting rights, but I am advised that state voting rights
prerogatives would be protected under the bill. Under the provisions of

the bill a U.S. citizen would be permitted to vote in the last state of domicile
in a federal election if not domiciled in another state.

The bill would grant a U.S. citizen living overseas the same rights to vote
in a federal election as our milibary and federal employees receive at the
same time.

The importance of altering our position on this bill is urgent because I
believe the legislation would die if the President indicates strong opposition
or indicates a veto.

I would appreciate it if you could examine this analysis and if possible I
would like to change the administration position to one of support, acknowledging
there maybe a Constitutional test needed later on.

I am also attaching a speech made by Senator Goldwater reb
of this legislation.
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THE WHITE HOUSE

WASHINGTON

November 26, 1975

MEMORANDUM FOR: "PHIL BUCHEN
ED SCHMULTS

FROM: DUDLEY CHAPMAN ¢

SUBJECT: Overseas Citizens Voting Rights
Act of 1975 (S. 95; H.R. 3211)

This bill would do for Americans overseas essentially what the
amendments to the Voting Rights Act of 1965 did for voters who
change their state of domicile 30 days before a Presidential
election, It would permit overseas Americans, who lose their
voting rights in their state of last domicile by reason of their
physical absence, to vote in that state for candidates for Federal
offices only.

The bill has passed the Senate and is likely to be passed before

the end of this session in the House with minor changes that

are agreeable to the Senate, This information comes to me from

a representative of the '"Bipartisan Committee for Absentee

Voting, Inc.', who testified on behalf of the bill in the Congressional
hearings, Eugene Marans.

The present Administration position is opposed to this legislation
on the basis of legal views expressed in testimony by Mary Lawton
of the Office of Legal Counsel in March 1975. The legal arguments
raised in her testimony do not appear persuasive in terms of both
legislative and judicial trends to enlarge and protect the franchise,

Politically, there is a wide spectrum of support ranging from
Wayne Hays to Barry Goldwater. Max Friedersdorf tells me that
while he has expressed Administration opposition on the basis of
OMB's instructions, his own views, and those of conservative
members of Congress, strongly favor it. OMB has advised that
the sole basis for opposition is the Justice view. Jack Shaw,

who worked on the overseas campaign in the last election, also
strongly favors it, and confirms that Republicans predominake ;¢ 5,
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among overseas voters, With White House support, the bill
would probably pass this year; if we oppose it, it probably
would not.

I asked Nino Scalia whether he still supports the views in Mary
Lawton's testimony, which he has not thought about for some
time, and suggested that he might want to refresh his
recollection, Eugene Marans called this morning to tell me
that he had spoken with one of Levi's assistants who believes
we should support the bill if any argument can be made, and
that he believes the better argument favors constitutionality.

The proponents of the bill are mounting a campaign, which will
probably produce some mail in the next few weeks. I believe
the bill is right in principle and should be supported for that
reason alone, The fact that it is politically desirable as well
is all the more reason to do so.

Rather than volunteering any legal analysis, I think it best to

put the question to Justice in terms of the result. The attached
memorandum is addressed to Scalia rather than Levi, as a courtesy,
but requests the views of the Attorney General. Also attached

are copies of the bill, the Senate report and the hearings in the
House. The hearings contain the legal arguments at pages 84 and
253, Marans' more complete statement on the merits begins on
page 70.

Attachments





