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To: Ken Lazarus
From: Phil Buchen
Could you please prepare
a response for me to

send to Bill Timmons,

Thanks .
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MEMORANDUM TO KENNETH A. LAZARUS
Associate Counsel to the President

"I enclose three OLC memoranda relevant to the effect of
the "antilobbying' provisions of Federal law upon activities
of the Executive branch.

THe basic memorandum is the first, written by Mr.

Katzé% ach and dated October 10, 1961. The last two, dated
May 14, 1969 and January 12, 1970, respectively, reflect the
adherence of Mr. Rehnquist to the position taken earlier.

For the record, I will note my own concurrence: Considerations
of legislative history, consistent practice and constitution-
ality favor a restrictive reading of 18 U.S.C. 1913, so as to

. apply its prohibitions only to attempts by the Executive

branch to influence the Congress through the public. We do
not interpret it to prohibit direct contact between author-
ized members of the Executive branch and the Congress itself.

As these memoranda reflect, however, there are occasions
on which individual congressmen have asserted a contrary
principle. Needless to say, we have no interest in provoking
a conflict on the point. To avoid it, legislative contacts
should be handled at relatively high levels. I think it is
the prospect of hundreds of faceless bureaucrats running
about the halls of Congress which causes concern.

/.

Scalia
Assistant Attorney Genmeral
Office of Legal Counsel




THE WHITE HoUSE
WASHINGTON

11-13-74
Phil:
Attached is a memorandum from

you to Bill Timmons in response to
his inquiry of October 30.

Ken %_




THE WHITE HOUSE
WASHINGTON
October 30, 1974

MEMORANDUM FOR: PHILIP W. BUCHEN
FROM: WILLIAM E. TLMMONS%{
SUBJECT: Lobbying

I have received through Don Rumsfeld your memorandum
on Standards of Conduct for WH employees.

The paragraph on Lobbying reminded me to raise an
issue with you which is peculiar to the operations of the
Office of Legislative Affairs, While we like to think

we are providing information to Members of Congress,
a reasonable case could be made that we are in fact
lobbying under a strict interpretation of the law. How-
ever, the Constitution gives the President certain
legislative responsibilities and powers: Messages to
Congress, calling Special Sessions, signing or vetoing
legislation, etc. As agents of the President we do work
to obtain measures that are acceptable to the President --
and try to defeat bills that are unacceptable.

The question is what constitutes improper lobbying

activities. Are there guidelines that should be followed
in dealing with Members of Congress?

cc: Donald Rumsfeld
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THE WHITE HOUSE

WASHINGTON

November 13, 1974

MEMORANDUM FOR: "~ WILLIAM E. TIMMONS

77
FROM: PHILIP W. BUCHEN |-V 3
SUBJECT: Lobbying

In response to your inquiry of October 30, attached are three OLC
memoranda relevant to the effect of the "antilobbying! provisions
of Federal law (18 U.S.C. 1913) upon the activities of your office.

The basic memorandum is the first, written by Mr. Katzenbach and
dated October 10, 1961 (Tab A). The last two, dated May 14, 1969
(Tab B) and January 12, 1970 (Tab C), respectively, reflect the
adherence of Mr. Rehnquist to the position taken earlier. For the
record, current Assistant Attorney General Scalia has noted to me
his concurrence with the views expressed in these papers.

Read together, these memoranda conclude that considerations of
legislative history, consistent practice and constitutionality favor
a restrictive reading of 18 U.S,C. 1913, so as to apply its pro-
hibitions only to attempts by the Executive branch to influence the
Congress through the public. OLC does not interpret it to prohibit
direct contact between authorized members of the Executive branch
and the Congress itself.

As these memoranda reflect, however, there are occasions on
which individual congressmen have asserted a contrary principle.
Needless to say, we have no interest in provoking a conflict on the
point. To avoid it, legislative contacts should be handled through
authorized channels and at relatively high levels.

cc: Don Rumsfeld
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Herbert J. Mlller, Jr.

Assistant A:tyme}* Genexral ol s

Crixdnal Divisiom s 1 /
Bicholas deB, Katzeabach cerioamst 0

Assistani Attotmey Seneral ) . LA :

OfZice gf Lagal Coumsel
Letter fiox CCpgressman Cross in respect of "13‘sbying"
ac‘civiios cf ecu"ive Branch f:rscnnel.

This iz in response bo your reguest foxr my commen® regarding
Congressman HJ. R. Gross’s letter of August 24, 1961 to the AL~
torney General. Mr. QOross called the Attorney General's azten~
tion to testimony given on August 4, 1961 by Sargent Shriwer,
Directoxr of the Peace Corps, before the Sabcszzni**en o Manpower
otilizaticn of the Fouse Postoffice and Civil Scervice Commizice
to the effect that Bill ¥oyers, a paid empioyese of the Peace
Corps, had 3cined him in conforring wirh vardous Congresszan o
enlist their support of a bill to establlish that srganizarion
on & ztatutory basis, Mr. Cross is of the view that this astion

- by Messrs. Shriver and Moyers conflictad with seeilon I09 of the
General Covermment Appropriatioma Act, 1561 1f and regquests a
"review and dlsposition' of the wmal t*r.

'}:he statute refmed to by i&. Gross weads as fsllafas:..

"‘ﬁo pars c«f any app*cgriatim coctained in this or
any oth._r Act, ox of the funds avalladle Zor evpan\.if:z.ra
by any individual, ccrysraﬁ.ou, or agency included In
this or sny othex Act, shall be used for publicity ox

- propaganda pi zrpam gasigned to suppcsr.. or derfeat 1egis-
. 1lation pending before Congress.™ :

A similar cr jdentical prs?isim has been cnacted In cne or core
approvriation acis each year siamce 1951 2/ vhen it appeered i
section 402 of the Department of Azriculrure Anpropriatian
1952 3/ a2nd shortly thercafter in section £03 of the Indep
dffices Appropriatiom Act, 1332, 4f

i/ 74 Scar. 473. 2 e

7J The proviasion was most rocently enacted as section 509 of
Zeneral Government Matters, Sesartmept of Commerce and 2elacad
s3enci=s Approprizticnm Act, 1342, 2.L. 37-125, appraoved August 2,
1161, v

EY 33 Stac. 291.

¥
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Tha orovision made its way daco che Deparicens
e xporog-*a:iuu Act, 1932, Dy means of a Iloor am
s Housa, 3/ The spomsor ol the awendment, Congres s §

“dzcoasia, was cririeal sf tha gumbar »f pqolic b,la:iscs
?Lxﬂuuﬂej zoployed in the Syerpment agencies aad of the gre
volume of Covernwent panllcat*ans. He recomuanded his amendsent
apnd it was adopt=d In the comtexit of stemming the flow of such
sublicacions. 8/ Although there was ne discussicon of this amend-
swat in the Senata commitisz report and no meation of ir iz dae
hate on the Sepate flgor, Zerare discusgion gf the zame amspdment
in tha Independent Offices Appropriarion Act disclosed a concern
paly with the expendlture of fovernment funds Zor personal ser-
vices and publications intended o afifect the course of legisia-
tisn by molding public opinlom. 7/ The enaciment of this pro-
vision in the years simce 1551 has been routine and ﬁithsat Big=-
ai¢ican: Congressional comeent,

{
5
3
3
2O 1 ¢
.'
2

{7
J 5]

It will ba seen that the legisiarive history of the lzngnzge
in section 2¢9 of the Cenzral Sovernment Mactarxs Appropriation
Act of 1361 doas not suppert the ansl‘catian of that seetion o
of the identical legislﬁt.ca cdrrently in affect, 3/ ©o purely
privats meetings by Executdve Branch officizls with iembexrs of
Congress. Furthermore, tha Ypubliedty or pr sccaganda purposes”
which are the zins eus pon of the sxpenditurss mads unlawful by
section 209 canpot reascnably be found to inhere in such private
mestings. I am of the coplnion, tharefore, that Mr., Shriver and
Mr, ¥Moyers did not vislats the statutory prwision referzed to
by Mr. Gross when they vislied Members of Comgress in sugva*t of
the Peace Corps lsgislation. .

Althcugh.ﬁr. Gross did not mention 18 U.S.T. § 1913, that
atatute has some relevance in eoecnectlon with his complaint, Inm
rhe sbsence of an axpress Caagressisnal a2utborizaticn to the con=- -
trary, it prohibirs the wsa of appropriated fumds

7. . . to pay for any persomal sexvice, adver:is ement,
t2legram, telepbone, ilatter, primted or zxitten mattar

F0g,
5/ 37 Tomg. Ree. 3374, May 17, 1351,
5] 37 Cong. Ree. 3474-73, May 17, 1331
7] 97 Comg. Rse. 5733-33, Jume 12, 195135 97 ,ung. Res,
wvagust 13, 19313 37 Cong. Ree. 10111, Avgust *a, 1351,
#] Sea fn. 2, gupra.
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¢ ocher device, Iintendead oxr desiguwad o
in oy aamer a Memoer of Coazress, to -avc—r ST Op-
pose, by vete or oé:ma.ﬂyis‘., any legislacion or ape-
propriation by Congress, . . . out this shall :xc::
nravent gfflcexrs or employe=3 of tha in
or of its departmentsosr agepncies from
2o Maxmbers of Congress on the regues
or o Ccngra:;:a, thrcugh the ;nrc:}e.:: official cimz:als,
requesis for lsglslatiscn or aporopriztions which
they deem nacesszary for the effiedeat conduct of tha
public business,” 3/ '

= CpReL
Tid LTIETI

"

18 7.5.C. $-1913 is dexived from seciion 9 of the Third De-
ficsiency Apprepriation Act, fiscal yaaz 1319, 19/ thile the
commities régc"‘ts maks no mention of this section, the floor
:sanager of the bill In the Houss explalned thaz: il
. "I: is new le‘,is?.asian bus it will proci’*-it
2 practice that has bzen indulged in so often,
without vegard to what administration iz ia pover
~ th= practice of a2 ’am.'w" chief or the head of a
department writing letters throughout the counitxy,
sending telegrams z:&nghcut the commtxy, for this
organization, for this man, for that company o
write his Congressman, o wire his Cengressmaa, in
bahalf of thia or that ?“g,.alatian. . n Zbo
zentleman from ’(antuc.zy, ¥z, Shexrley, me‘: ehalr-
man of this committee, Gwing the c-aoirg é:ays s..
the last Comgress was grastly worried bacausge }
bad on his desk thousands upen thousands of tele-
grans that had been started right hera in ‘.xasnkng..on
by some offlcial wiring out for pespla Lo
Copgressman Sherley £or this apx;rspriat‘.crn ..d
that, How, they use the contingent fund for tﬁ&t
purpose, azxd I have no doubt that the tolegrems
- sent for that purpose cost the Sovermment cors then
$7,500. How, it was neyer the intention of {ongress I
to apuroprilate momey for this purposze, and section [5] m
of the »ill will a absolutely put a2 stop to that sort 3 =
of thi '-7.“ ' g

=75

2/ A search has revealsed ,.o dudicial or Zormal administrative
orzcadents concermad with 13 4.5.8. § 1913,

19/ 41 star. 58, ' .
i1/ 33 Tomg. Rec. 403, a2y 29, 1313,
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ixds apparent chat 13 1.3.08. 3 1912 weas
3211y “he same purpos? As the roesut 2upross
. rlazons coogslderad above., Jowever, 2eolied 1
1313 wouid zeem o preci_ i Rxa»zrif‘ Branc : fromn
speaking or otherwise commmunicating in support o zroposad lazls
‘agion o Members of Coagress, d;;t;n’ulﬁtei from Congyess 23
1 Dokdy, =xceot upen the rague: ;
sirerally, *he section would sess DLe
AMENOSVET, whether invired or ncot, from
“xscutlye Dranch to Congr=ss oX Aam;e:s of C
sose of expressing opposition *3 proposad les
sXTTOmR p:shibitians haye not boon ounovvmd b; either £
lative cor the Executive Zrsuch and, as a practical wmatter,
a0t ba pbserved without graar barm,to the lawmaking srocess
vccordingly, I agree with the conclusion rsached by now Sepator
Thomas J. Dodd in hils memorandum of June 7, 1940 o . Rozge
{3 zopy of which you forwarded) thar this statute i3 to be con-
truad in the light of 1ts purpose in order o avoid any abdbsurd
”“aﬂlts Zlowing fzxom its litaral application. Viewing tha stat-
uke in this light in relatica to the insrapt matter, I am of the
aoiniﬂn tba:.. if: diﬂ not b"lr tﬁa convyay S&tiﬂnﬁ» 1..\.*-}2 ot a8 I’ﬁOVﬂ"a
5ad with coextain Members of Tongs ~esy at the directicn of Mr.
shrdlyer even though the conversations took plase at thz iastanca

W

a2f Mr, Soxriver and not at the reguest of tha usngrussmga.

J

Passing to the Inguiry of the Deputy Attorney CGenaral as &3
“»ow Justice persomnel can be used on the Hill,” I wmight observe
at the sutseb that the so-callzd "Paderal lobby™ bas mare than
onca deen rthe subjest of criricism by Memders of Congress and
others, 12/ FHowever, tha critleclsm has almost always azrisenm
" From activities by Covermment officials which ara considered zo
b2 aimed at rallying public opimicn Zoxr or agelast pending legis
lation and rmot from the occurrence 9f persomal conferences be-
sween such officials and Memdbers of Congress or thely aides, 13

o

L]

i2/ 3ea Tompkins, Congressional Tave atieat&an of Lobbying: A Se-
lacred Bidllogzrashy {(1356), pp. 15-23, zoxr a list of writings oo
che lagislative activities of the federal zzsnpcles.
13/ Foxr exampla, the Subeomamdtize on Publicity and Prosaga;
the House Committes on Expoendlitures conductad an inv@3*4;3
L347~43 To inguixre into 'reporis of tha persist*at 2f3orts wifhia 2
e administxative agzncias of Goverament o sc*edl* Somgress
snd to Iinfluence legislatien,™ H, Reot. 2&?&, a3hth Congress, 2d
Cans., . L {1943).

-—;E}-a .



T 1349 +he House gonatitucad a Salocs Cooulrtooe

sl tee o Lobbying
Activicies po investigate, among other thivgs, "all ;c:—‘:ivi: 25
2% agenciss of the Zaderzl goveransenc inL endad to influcncs, ==

courage, promote or Tetaxd lcgiqla*ion it/ Im t‘m 2
vamerizs made at che Peglinming of heardngs on t‘:.ls
Commiittea’s assignsent, the Chalrmen stated 15/

s
~J
L;

G

o

a0
T

ty

fur

"As I zald in opeais3 our p:evimm sassiogns in this
sexrleg of %ﬂmﬁ, it is pesessary in a dommoracy,
for our citizens, indw;.fi'aallj or eollsckively, to
seck to influsuce legislarion, If is equally nzces~
sary for the executive branch of Government o be
able to nake ifs views known o Congress on 21l mat-
ters In which iz has rasgcnavbilit*es, Sitias, and
opinicns,., The executive agencies have a definite re-
quirsmeni to express visws to Congress, to maka sug-~
gestions, to request needed legisiatiom, to draft
proposed dills or amendments, and so on. . . .

“ihat I am tz‘yiag to make abundantly clear here

at the stazt is thar the exesutive agewcies have the

right and responsibllity to seek o *influecnce, en-

covraga, promote or retard legislation® in many claar

end proper-——znd often e:..tremely ef‘ective--rcs;ac

and that dafinire machinery I3 provided by law and Iw

establiched custom for the exerciss of these rights,

but that, under certain mdzu::.ma, Federal funds cannot

ba spent to influence C,zzgresa.
The concern of the Comsditoe members curing this porticn of the
hearings was 2lmost exclusively with conduct of agency hcaéa and
lasser afflclals which generated public pressuvre oo Members of
Congress. Only two or three brief exchanges in the hearings
dealt with psraonzl efforts on the part of Covsrnment officials
to pexrsuade Congressmen to vote for or against lezislacion. 16/

3. Res, 298, 8lsi Cong.. 13t Sess.

%/’ Eearinﬂs, Szlecr Commities on lobbying Activirliss, 8lst Cong.,
JQQSQ, aarh 19’ ?' 20 -

13/ For exawple, Congressman Halleck at ome point asked the Adedn-
ratrater of ..ng Hous and Foms Finance f‘agzzmcy whethay
::.morziina “:maolicited, wmdertook to parsuada nonbers £ Congross
in zespeet of ?eg,.sla;iu. - " After resediviag a magative ressounse,
. Halleck observed that if seemed ro him many times thar “tha
Izzcutive Departsments have pressed with mmcue vizor on mattexy
gl sla..icn alzost to the noint of usurpation of zhe legials

——e

zC’Iﬂl‘lt}'.  iId., p. 51. At another ')oint the Fsderal \>ao.7ri:-*—5r

-

uvis atoxr averrsd that “:m_r* is no law that says I cannot Ty e

¥ A
..-;m..zmca Tongzress cn @y :sn as an officer, if mot nusing faderal
funds Sor that purposa,.  Id,, p. 34l.

-3— £
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In zn iac=xin report 1 the 3aloer Committee pointad out
chae Artislas IT of the CanstitutiOﬂ, ralacinz o the dutiss and
cowers of The President, provides taar Yhe $ﬁglx from tima oo
cime zive zo the Cougrass *nxazmatxsn o the scate of the Unionm
sod racomusnd fo their conslderation such measures aa he shall
tudee necessary 3nd expedisnk,” {Underlining added.) The Com=

.drtee went on io comment taa&.;”/
“e o . in furtherance of basic respopsibili
tha oxecutdve branch, and ga;:icu14“1 the Chief Pyecs
utivz zod his official family of departmemial and
agency beads, inform snd comsult with the Congrsss on
lagisliative considaraginna, ¢raft bills and urgae in
mesaages, speeches, reports, commdties testimony aand
by dizxect contact the passage ox defeat of various
peasures,” -
In its final report the Selact Commitiee made no criticism of
any particular lobbyinv practices by Government oificizls and
concludad rhat 13 U.S.C. 3 1913 i3 adeguat= to prevesnt improper
lopbying activities by thesa offlcials, 19
The Salect Comalttee was sound in expghasgizing thax the par=
ticipation of the President in the legisx%biv Euncetion iﬁ_b«3°d
on che Constitution.

P .» o« 1t was the Intention of the Fathers of
the Republie that the Praesident should be an active
power [in legislation] . . . ke is made by the Con-
stirzution an important part of the legislative mech~
anism of our govermment.” 20/

L7/ 3. RapE. 3138, 8ist Conz., 24 Sess., p. 51 {1950).
13/ Id., p. 52; see also id., p. 34. -
13/ ?. Repz, 3233, 8lst Couz., 24 Sess., pp. 35-356 (1951). The

minority party members of the Commlttee, zlthoush not advocating
any legislation in addition to 18 U.S.C. § 1913, cxitricized the
Lommirties as having "seen fit o defend 1abbjlav by Governzent.”
Td,, 2arz 2, »p. 3-4.

.3/ Joxton, The Comstituiiom of the inited 3cates, Its Sourcss and

-

r=3 Application {1%43), ». 123.

,
-5 -
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“The Prasident’s right, even ducy, to proposa
detalled legislatiocn o bcagzpas touehing cvary prod-
ism of American society and then to speed 1is passage
down the lagis.ativm traznsmission belt, 1z now an ac-
cepted usage of our constitutlonal systea.” 2;}
This coustiruticeally establishsd role In the lcgiul ive proces:
nas become so vital throuun the years that the ?rcaidcn- has b
aptly termed the Chief Legislotor. 22/

ﬁ %]

>
=
<4

W

The Select Committes was also sound in recognizing that tha

President cammet caryy out hls Constitiutional dutles in the

legislative srena by himself and that necessarily he susi an-
trust authority to his chief subordinates to act, znd in turn
to direct their owm subordinstes to act, in this arena in his
stead, 23/ The Hoover Comnission®s Task Poree on Departmentsl
¥Management made a simdlar point in stating that a depaviment
head is at all times.an assistant to the Chief Executive but
s T . _ :

Pas a part of the executive branch, he has alss the
counstitutional obligaricn both to consult with and
‘inform the Leglslature, as well as to see that legls-

lative ivtentions expressed through statutes are
realiz«d.“ 24/

gongr_ss its;lf has giVﬂn s?ecific rncognltica o the propriaty

”1obbyina" activities on the paxt of Govermmsnt officisls in
sect*nn 308 of the Federal Regulation of Lobbying Act of 1946. 25/
That section in general imposes ryeglstration requirsments on per-
-sons who sre pald ror'attempting to influence passage or defear
of any legislation by Cangress._ However, certaln categories of

&

21/ Rossiter, The Amcrioan Presidenzy (2d ed, 1980), p. 113.
22/ Chamberlain, The President, Concress and Lesialation (1946),

5. 14; Rossiter, ov. ¢it., p. 23} see also Corwin, The Fresident
-~ Office snd Powers, (ath ed, 1557), pp. 265~277.
23/ Zxamples of significant legislative activities by Executive
ageney personnel of varylag ranks during the period baginning
about 1390 appear in Chasberlain, oo, =ir,
24/ Report of Task Force on Departmental Management of the Hoow
Commission, appendix 1, p. 57..
25/ 458 stat. 341, 2 ¥.5.8. § 247,

-




raous . e axeovied frosm Tnass roquirssmencs, lnclisd

sienlar “muplie offleials actien in o oxilisial eapacicy.’
)

:: st 2e :Sn&zﬂJd thai tae Constitutional zeidvirios of

e

3

e sident, and of subovdioaia sificers of the Dwezuiive
.?Aah 2cting on bis dshail o a“_lh“ﬁﬁ° legialatica,

;"L- ‘1.\..}‘) &1

sther aveas of bia Comsbtltutional authorily,
zeasure OF ceabzel gy limx*ﬂ'* SUS 4bda47u Dy Tonzreda upen
ase of approvriated funds., Covgress “nay zroar or wdilh
xogriationa as it caaascs, 2ud when 22king an a,u:aﬁxiﬂ

ilr=ct the purposcs to which t! annzapriatisn gtail oo

;rarr*aw*tx, r:rnv*dad 3}..-::: ¥8 t?::zg c,h. cfrch. ons <3 ok al
aperarion of the Sovernmeaic in 3 way forbidden 13 *“c Longniia-
zlon.” 41 Op. A. G, Bo, 32 {Jaly 13, 13535, p. 4, emphasis sup~
sldad); see also Tnited Stagtes v. ,utlz:v“, “‘9? T.8. 14-73~-74. X
would thervisre consider it zost doudiful vhether Congress could
impose Mmitatzions upen the use of approp rizt~d Zunds which go
30 Zavr as o venday 1 alisgetheor izpractical or Izpossible for
zhe Presi ﬁnt, sad those aciting pursuant to hisg direciicn, &9
zaryy osut a basis hanﬁtitﬁL¢DﬂGl fimetion,

I would not be prepared o take the position that ths lini-
tation conibained in the Gewncral Soverpment Mattexrs Apnyopy atioa

dets oo ths use of s@prvprintod Smds for publicdty or oropaganda
»:amai,,;s <oes i z’zsr I balieve, howover, that a 11 aral ia-
ezpretatim of 138 u.s5.¢C. 3 1’313 <nich would prevent the Fresidami
sz hds subordingates fxom formally or iuxcrmlly sresenting his ov

hls administration's views to the Congress, its oesbers or ils
committees as £o the peed for nee legislation or the wisdon of
wisting legislation, or which would prevent the adminintvaorion
from assizszing in the drafsing of legislagion, would vaise ssrioua |
doubts ag to the coustituticnaliity of thar statuie. 32 3o inter-
sretad, it would sexiously inhibit the exercise of vhat 1s now ro-
sarded as a zasle Constituticnal fumctlsn of the “vaeiame. con-
zexning tha legislazive procesz, Ik seems cleay that this con-
sddepration siﬁuxfican*lj sifected the view of 13 U.3.C. § 13513
Zaken by the Zouse 3elesck Cormitice ou Loboylng., As umdewsteod
v thak Commilitee, 18 U.5.T. 3 1913 »rohibits oaly “ues::ntially

e 3ame awtdvitles as are iover=2d by the lizdrazion in tha ap-~
~vanriation acts. In acdition, ir should be notad that the aan~
~Latomb ;rsz,ice in the sver foxty yesrs during whieh 18 U,.3.C

. 1313 bas Teen In 2ffect i3 Dased seon the agsusoition thag i*

HE S T 2'1:!:") .
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;3vin" in mind the Conagzdtutional provizicn and other mae
rarial refzrred o above, I =ake tke Iollowiloy observaiicns in
-asponse to the Depuiy ua:arney Genmeralls inav-rﬂ 25 to the u3e
n5 Department perscmmel at the Capltols

d

1. There 13 no legal objecticn Lo the use of omy ata-hcr
ar a2mployee of the Department o call upon Members oxr aidas of
zhe Congress o express the girtiecn of the Departsent "*4 ith ree
zard to proposed leglslatdion Ia which 4t hos a propor interest.

]

Z’i

{

2, There 1s no logal objectionm to the Depariment®s rendar-
ing drafting assisztance to a lMecber of Conpress or 2 Congressional
comuitiee which veguests it -- ox volimtesring sueh nssistance
whent the Department deems 12 appropriate.

o

. 3. Thexrs i3 mo legal objsciion t2 tha Bapez»aﬁat's placing
members of 4its staff at the diasposal of a Congressicnal committes
which is meeting in exscutlva session either to study or to maxk
a9 2 pill, .J

. 4. Thexe 1s po lezal objection to the Department's reguest-
ing permission for a represemtative to restify ot public bearings
of & Cangxﬁssional commitiee. Yoether a resuesi «111 be granted
iz, of course, within the discretion of the committes znd it is
thereforzs desirvable, if possible; to asceriain in advence af the
requaest what the rzaciion Is likely to be.

5. Representatives whon ths Department gomds o ths Capitol
should leave po doubt that thzy are acting,scln’y in an official
capacity and they should ﬁaka cerzain that any Department vieuws
znd positions they may presceat are identified 23 such rather than
as their own personal views.

Attachzents

3

u’ngumin 7. Cohen, was present on the floor of the House 2f- Ropree
sentatives durisg a seszion In 1934 at the requost of Spsaiker
Zaybnro, then Chalrman 2€ the lommities on Iucterstase and Forelsn
Coxosexca, o 2id him in esplainiag the 511l that beecume the Secar
ltisa Ixchange Act of 1934. 73 Tong. Ree. 7243-44, Hay 2,

25/ Iz 1s intErestirg o nota that znm Execuidve Zronsh cmployee,
=
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Ra: Use of Presidential yachis by cabinel TR
officers o adveocate lagisliative pro- 7 7
Tre88, 2

grams Lo Msmbersg of Con

You have asked ﬁhether thars ig any statutory bar ro
the use of Presidentlal yachts 5y cabiset officers to hold
receptions for Members cf the Congreas in the zourse of
which their gupport ia solicized for penﬁing Admipistration
legislaricn,  In my wiew, there i3 no sueh bar,

: Two statutory provisions bear en the subject. The
first 1s 18 U.3.L8. 1513 {enz2eted in 1319, 41 Stac. 3),
which forbids any cfficer or smployes of the United Stages
oxr of any departmeni or a2geancy thereof, upen palsn of criminal
progecution and removal from office or exployuent by the
superlor officer vested with the power of removal, ro uas,
in ths absenca of express aubaezizngi#n oy Coagress, appro=
priata& fundg--

Pdizxactly or indirectly to pay for “ny personal
gervica, advertizem &3&, telegram, telephons,”
Ietter, 9rinted or written m3ifsr, or other de-
visce, intendsd or d;siﬂqed to influence in any
panney 2 Member of Congress, to favor or oppoge,
by vote ox otherwise, any legislaricn or appro-
priation by Con gress, vhather before or afier
the introduction of any bill or zesolution
prcposing guch legislation or appropriation.”™

An excepiion ls prn?ided for compunications to Hewbers of
Congress on the zaquest of 2ay Member ox ta Con :ass, tarough
the propar official channals® *ﬂga*dinv Yopquests for lsgise

lation or appropriations which they deem necessary tor the
cfficient nonduck of the publics duzinesgs.™




The second - tatutury provision ,x?r\e,zws in 3 varia 2Ly
s approvriativa acts, resding substantially o tae =Ifect
EARE ==

Mo part of any zppropriatioca coantainad in
this Age, or of tha funds available Zor expendi-
furs by any corporation or agency included in
this Act, sball be used for pudlieiby or propa-
ganda purposes designed o support or defsat
legislaticn panding before the Congress.” 1f

1. At the outszet it zhould o2 notzd rhat there are
no judicial or formal administrative precedents soastruing
either of these provisions. TIhere are, howeyer, a pumber
of departmental studies that bhave been made at varisus
zimes. A fairly recent study was prepsred by this Office
in 1981 iz comnection with a complaint by longressman
Gross to the Attornmey General iavolving Sargent Shriver,
then Director 9f the Peace Corps, and Bill Moyers, then
one Of irs azmployeses, who aad coaferxed with veriows fon~-
gressmen to enlist their support of a bill to establish
the Peaca Corps opn & statutory basis, 2/ This study con-
cluded that the activitles of Mx, Shriver and Mr. Moyer
did not violate either of the provisionz. It was said
that the appropriation act provision had no application
because, as disclosed by its legislative history, it was
concerned with the expenditure of eppropriated Ffunds ''for
personal seryices and publications intended to sffect the
covrse of legislation by molding public opinion,”™ and not
with "purely private wmeetings by Executive Brancn officials
wikth Members of Congress.'” 1t was also cencluded that 18
iJ.3.C. 1913 had the same objective, aad that its words
could not be consirued literally since to do so would lsad
o absurd results in that it would preclude minvited leg-
islative communications fxom Exacutive Branch offlcials to
Members of Congress -~ a prohidition which could not be

1/ Sea, 2.z., § 201, Independeat Uffices and Dasariment
of lousing and Urban Pevalopment Ap,rogrldt&on Act, 1349,
¥ L. 9D-550; 32 3tat. 337.

2f ¥Foxr your comvaniznce u <03y 9f the 3tuay is atiached.
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gvsecyed ‘withouk great harxm o the lawmsking process.”

Flaally, it w2s noted that & 1943 xrepoxt of a iHonss Select
Comnittee on Lobbying had recognized that by virtue of the
jrovision in Arztiecle 11, § 3 of the Coust tuticn requiring

the President fo rsctmmend to the Longress "such measures

28 n2 shall judzs necassary and expedient” -~

“tas execulive branch, ard particulaxly the

. Chlef Executive and his officisl family of
departusental and agency heads, infsrm and
coasult with the Coongress on legislative
conslderations, draft bills and urge in pes-
sages, speeches, reports, commitfee testizony
and by dixect contact the passage or defeat
of various measures.”

2. My own snalysis of the problem lesds me to zonenr
in the concluaions heretoforxe reached by this Office, althouz!
it must be admitted that the literal language of 13 U.8.L.
1913 lends izsalf o the view that “uninvited” lagislacive -
caxmmunicaticns to Members of Coabress are lmpermissible. In
ordaxr to reach & comstiuection of tiwe statute wioich 15 boih
conatitutional sand sensible, 1t is necessary to read into,
its language = limitation that what 3T pronibits iz the nse
of appropriasted funds to pay for any of the prescribed items
that ara diracted to the publie, FPeor example, it would ba
. improper to use the Presidential yachts £o hold regeptions |
for private citizens as a device desianed to induce them o

speak oxr write to Hewbers of Congrass to favor or opposa
legislation,

¥illdewm 4.‘Qeﬂ1qn1at
‘Assistant Attormey Gemeral
Dffice of Legal Counsel

Attaemment
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MEMCRARDUM FOR THE HCNORABLE BRYCE N,

Counsellor to tha President
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In accordaace with your request, I enclosa
a brief memorandum for sxecutive congressional
lisison officials concerning the scope of restric-

tions on exacutive lobbying before the Jongress,

William H, Rehngquist

Assistant Attorney General
Office of Lagal Counsel.
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MEMORANDUM

Re: Restrictions on exacutive lobbying
pefore the Congress.

Your attention is callad to the federal anti-lobbying
startute (18 U.S.C. 1913) which prohibits, upon pain of crimi-
nal prosecution and removal from office or employment, the
us2, in the absence of express congressional authorization,
of appropriated funds to pay for any personal service, com-
" munication, or other davice intended to influsnce a Member
of Congress to favor or oppose any legislation.®*/ An excep~
tion is provided with respect to offici2l communications to
Members of Congress on the request of any Member, or to
Congress, regarding requests for lsgislation or appropria=-
tiouns. -

The precise kinds of activities proscribed by 18 U.S,.C.
1913 are not clear, judicial precedents being lacking as a
zuide, {See attached appendix for activitles reviewed by
the Department of Justice.) An obvious lobbying attempt would
consist of a public distribution of a statement by a department
or agency official advising the recipients to urge their repre~
sentatives in Congress to vote in a particular way on 2 aspecifiec
item of legislation. Apaxrt Irem such gleaxr avaszicas, tha House
Szlect Committee 03 Lobbying Activities bas racognized the
raditional role of officisls in the executive branch "o
inform and comsult with the Congress om legisiative conzid-
erations, draft bills aed urgze in messsges, speechss, repoyts,
committ=e testimony and by direct contact the passage or de-
feat of various measures,"” H, Rept, No. 3138, 8lst Cong.
2d Sess., p. 52 {1950). Similarly, the Department of Justice -

*/ A federal statute also prohibits the use of appropriated
funds for the ccmpensation of publicity sxperts, unless spe-
21fically appropriated for that purpose., 5 U.S.C, 3107. In
addition, Congress has, in various appropriation acis, imposed
spacific restrictions against lobbying with faderal funds. "




has expressed the view that the statute does not override
the responsibility of the exacutive branch to make xnown the
views of the Administration on me=asures pending in Congress.

It should be noted, however, that in recent years some
executive branch unsolicited communications to Members of
Congress regarding pending legislation have been the subject
of criticism, and on occasion a Member of Congress has brougnt
the matter to the attention of the Departmeat of Justice for
investigation and possible prosecution, Although no prosscu-

tions have been brought, the Depariment carefully investigated
the facts of each case,

It is suggested that if an official has doubt as to

whether his proposed activity relating to legislatiom\is
forbidden he should consult his department’s or agii;EVS
chisf legal officer. -

//<:TF°*0
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APPENDIX

A, Zxamples of activities viswad by the Department
of Justice as not baing contrery to 18 U.5.{. 1313:

1, Letter of August 19, 1966, from Sacretary of
Agriculrure to all Members of Congra2ss as distinsuished
from Committee members in which the Sserstary brietfly
analyzed two pisces of legislation {the Child Mutrition
Act and the Community Development District Act), and
concluded with the statement: "I urgs your support of -
these important measurss."

2. Prior to enactment of the State Technical
Services Act of 1565, Department of Commerce officials
discussed the advantagss of the bill with interested
individuals and organizations, urged support for the
bill in correspondence, and while not dirsctly, 'at
least inferentially”, encouraged varicus persons to
present the favorable aspacts of the bill to Members
of Congress., The Attorney General felt that these ac-~
tivitias did not demonstrate ''the ultimate in discreet
judzment', but that thers was no criminal violation.

3. Memorandum and material sent in 1957 to Members
of the Congress by the Vice President as Chairman of
the President's Council on Youth Cpportunity urging
their support in the Stay-in~School campaign. Stﬁ;g'this
waterial did not relate Lo pending legislation, ML was
merely a part of the 2ffort to have Members of Congress
participate in the program, it was not contrary to 13
U.8.C. 1313,

B. Example of proposed actlvity which t
of Justice felt might be contrary to 13 U.5.C
carriad out:

aparimant
3903, &F

1., Unsolicited widespr=ad distritution (100,300
copias) of the President’s 1953 Farm Message,




Thursday 1/16/75

3:05 I called Lazarus' office to check and see if he had
information for you on the anti-lobbying statute -----
but he has gone to a mesting,

Since you have a call in to Ken Cole, thought you might
want to bring this up -- when he calls back,

(Attached is all I have in my file on the subject.)

.¥0ry

/e RALp

Nayyed/

-‘,




THE WHITE HOUSE

WASHINGTON

January 16, 1975

MEMORANDUM FOR: PHIL BUCHEN

. r—,—\\‘
FROM.: DICK CHENEY \//
Phil, you ought to ask somebody in your shop to take a look at the
history of the anti-lobbying statute. Supposedly in 1973 the Nixon
Administration got in trouble with a pr‘oposed Clawson effort to sell
the battle of the budget that year.  Talk'to Ken Cole. He can give
you some guidance on the background of it., We ought to make

certain we are in compliance with the statutes and Whatever court
orders have been issued since then,




Q’M—a/.
THE WHITE HOUSE %
WASHINGTON

November 13, 1974

MEMORANDUM FOR; C WILLIAM E. TIMMONS

77
FROM: PHILIP W, BUCHEN {w 6’
SUBJECT: Lobbying

In response to your inquiry of October 30, attached are three OLC
memoranda relevant to the effect of the "antilobbying' provisions
of Federal law (18 U.S.C. 1913) upon the activities of your office.

The basic memorandum is the first, written by Mr. Katzenbach and
dated October 10, 1961 (Tab A). The last two, dated May 14, 1969
(Tab B) and January 12, 1970 (Tab C), respectively, reflect the
adherence of Mr. Rehnquist to the position taken earlier. For the
record, current Assistant Attorney General Scalia has noted to me
his concurrence with the views expressed in these papers.

Read together, these memoranda conclude that considerations of
legislative history, consistent practice and constitutionality favor
a restrictive reading of 18 U.S,C. 1913, so as to apply its pro-
hibitions only to attempts by the Executive branch to influence the
Congress through the public. OLC does not interpret it to prohibit
direct contact between authorized members of the Executive branch
and the Congress itself.

As these memoranda reflect, however, there are occasions on
which individual congressmen have asserted a contrary principle.
Needless to say, we have no interest in provoking a conflict on the
point. To avoid it, legislative contacts should be handled through
authorized channels and at relatively high levels.

cc: Don Rumsfeld
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Hexrbert 3. Miller, Jr.
Asgistang Attorney Gensval e
izdnal ux.ViSlu& o S i
Elchkolas d2B., atzend ach 07304954 +
Assistant AtTormey Gemeral L _ LAt S
Zfica of ..,eg:.zi Cormsel

Letter fiom Torgressman Cros: in vespect of ‘1:.>uaying
ac-.iviglns of E‘xecutive Branch nersoonel.

This iz in resoaase Lo your reguest for my commoent regarding
Congressman 3. R. Oross®s letter of August 24, 1951 to the At-
torney Ganeral. M Gros's called the Attoxney Gemeral's atten-~
ticn to teatimony given on Angust &4, 1961 by Sargent Slxiver,
Director of the Peacs Corps, beforz the Snbc...mnit;.ee on ¥Manoower
Utilizaticn of the Bousze Zostoffice and Clyvil Service Commitizs
to the effeect that Bill oyers, a paid em;ayﬂa of ithe Peace
Corps, had Jjoined hin i:x csaf::r‘:.ng with varicus Congressmen o
enlist thelr support of a bill o 2siablish that erganization
on & atatuiory basis. Mr. Cross is of the wiew that this acti:

-by Messrs., Shriver and Moyers conflicted with ssetioa I09 of the
General Covernment Apprvarz*.:.isaa Act, 1351 1/ end reguests 2
"zeview and dlsposition” the mttﬁ::.

The statute referred to by M. Gross reads as follows:

“Ho part of any sppropriation coptained in this o
any other Act, or of the fimds avallable for czpendibure
by any individusl, corporation, or agemcy included in
this or suay otisx Act, shall be used for publicity or

- propaganda purposes daaigned to .;.tzppo“:, or dafzal 1cgis-
- latien pending before Congress.™

A similar or identical provizicon has besn cascted In cue or more
approoriation acts cach year siace 1951 2/ when it appeared in
sactiom 408 of the Department of Agriculiure Approvriation Aecr,
1952 3/ and shortly thereafter in section 683 of the Independent
Dffices Appropriation Act, 135Z. &4f -

i/ 74 Scat. 478. " BECRENE
7] The provision waa most roceatly auac
DNonmmy= -

e = = T 2 3
Generazl Govermment Mattexs, Degavtmeot of Commercs and 2eBitad ¢
v3encies Appropriaticm Ack, 1902, 2.L. 37-125, approved Awgust 3%
12161, = >
u/ 85 Star, 247, ' \Jo Y

5/ 45 Brac. 29%.. : ™~

——-

——————
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Tha oroviaion made icas wAYy inco Ihe 1T
Tuxe Approypriatisn Act, 1932, by means of a ;1 T BRondn:
:he House. 3/ The spemsor o2 the amendment, Conwrss 3
2F "acoasin, was criticeal S tha sumber of pudlice relatioes

serscunel zmployed im the Covernmeot agensies and of tne Freat
volume of ”cvurnzp.t publications. He recommanded his amendmens
and i was adopsed In the comiext O slemming the :’sw o3

publications. _} A;t,ouv there vas no ddscussicn of ¢
xeat in the Senate commiibifos reopor: sad no menfion of
bats om the aenat* fleor, Senare discussion of the same amandment
in tha Independent Offlces Agp,*nriasi n Act dlaclosed a concern
ouly with the expendlture of {overnsent funds Zor pevsonm '
vices and publications Intended {5 afifect the course of
of -t

2

}\...

tion by molding public opindon. 7/ The snaciment
vision in the years since 1951 hasz been routine snd without sig-
nificant Congressional comment, -

It will ba zeen that the legislarive history of the lanzuage
in section 209 of the Cemeral Sovermment Mattars Appropriation
Ack of 1561 does not supperi the spplicatian of thar gestion oz
9f the idsntical 3&5151::133 currently in affeecs, 2/ ©o purely
vrivate meetings by Pxecuipdve Branch officilals with Hesbers of
Cougress. Hurthermore, the “publielty or propaganda purposes™
which axre the zine ouo nen of the sxpenditurss mads unlawful by
section 203 canpot reascnably bdbe found o inhere in such private
meetings. I am of the copiniom, therefore, thar ¥Mr. Shriver and
M, Moyers did not vislats the statutory pvov4319n referred to
by Mr. CGross when they vislied embers of Congress in support of
the Peace Corps lsgisiation.

Although . Gross did not memidon 13 U.S.C. § 1913, that
atatute has some relevanse in cocnection with his complainz, Im
the gbsence 0f an express Consressional authorizatica ts the con-
trary, 1t prohibits the use of appropriated fumds

”. « « To pay for auy parsonal sexrvics, 23vertisyﬂcn

P

t=legram, telspiione, lazter, pr‘ﬁﬁed or written ma»t%-,

5/ 27 CTomg. Rac, 5474, May 17, 1331

5] 97 Comg. Rec. 3474-73, ¥ay 17, 1931
by
4 §

if 97 Cong. Rse, 5733-33, June 19 1951' 97 Cong. lac, 13063,
wgust 15, 1851; 37 Cong. Ree. 1 vzust 19, 1231. STOTIN
:..'/ 3 2 - 2 ”‘o ¥ RO
; S22 X7 4Ly BUDER, | <\
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o other devize, intendad or desigmad 2o inflh:
in gy sammer a Member of Congrass, tc favor or op-
pose, Hy vota or otaerz-;}.se, any 1:::.—- latdisn or ap~
propriacion by Coum J, . u = R tﬁio shall naz
m:evesf' gfficers or employees of ;.21.. United Stacas
ox of its devariomeniSor agencies from communicaiing
20 Mambers of Cougress on i:ne raguest o any YMooher
or to Congres a, through the proper official "*“rmm.a,
requests for leglislation or aporopriaticons wihdeh
they deem necessary for the effieleat ca:r““'a: of the
public business,” 3/

18 U.5.C. §-1913 is dexdved from section 5 of the Third De-
fiziency Appropriation Aet, fiscal year 1919, 19/ while the
sommifzes reports zake oo :nsaz:ian of this section, the floor
. menAges of 'the bill 1a the Houss explalaed that: 11/

: "I!:. is new 1egislaa.ian bux iz will proaihit
2 pracrize that has been Indulzed in so af»ea,
without yegard to what administrarion iz ia power
~ the pxaztica of a buresu chief or tha head of a
department writing letters throughout the counixy,
sending telegrams tirsughcut the countxy, for this.
organization, for this man, for that company io
writse his Congressman, to wire his Congressman, in
behalf of this or that legisiation. . . . The
zentleman from &.m.aew;, M. Shexrley, former chair-
man of this committes, during the closzing éaya oE
tha last Congress was graatly worried I::ecause he-
had oz hia desk thousands upen thousands of tele-
grams that had been started right here in Kashiagion
hy gsome offlcial wiring out for peopls to wire
Copgressmaa Sherley for this appropriation aad for
thap, How, they use the contingent fumd for that
purpose, and I have no doubt that the telsgrams

- sent for that purpose cost the Govermment coxe thaxm
37,500, How, it was neyer the intentisa of Congress
to appropriate peomey for this purpoge, and section [5]
of the »ill will absol.::.ely put a stop o that sork

of thing.” 3
2/ A search has vevealad no iadichl or formal administrative
oracadents concernad with 13 4.3 & 41913, _ ¥
i‘gj ’}1 «»)mt— 3)3. : ' ‘;- F%\‘
’;.i 33 “ong. Rac. 403, Hay 23, 1913, ~ <\
- 3 - \ ;b
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speaking ovr othexwise commmicating
s

. - iB 18 apparent Chak I8 L3.0. § 1913 was cuaered ot 2ssen~
t32lly The sdme purpose a3 She recaat :nprogriation act pro-
“L3ious pousddered adbove, However, pplied Fdicerally, 13 71.35.C.

LI13 wouid seem Lo precluda fxecutive Zranch offizials from

3
lagdion o Mombexrs of Congress, as distcin . 2
1 body, =xcept wpon the roguest of a Marbar, ibregyer, appliad
sitsrally, Zn= section would seem £0 preclude g
-‘aacsoever, whether invitad or nor, fx :
“zacutiye 3Iranch to Congress ox Members of €
aose of sxpressieg coposition to pro
xerema oronibltions have mot basn o s
lative or the Executive Branch and, as a practical satier
29t bBa observed without graat harm to the lawmaking process.
Accordingly, I agree with zhe comclusion reached by now Ssmator
Thomas J. Dodd in his meworandum of June 7, 1940 to . Fogse
{2 copy of which you forwarded) thar this statute i3z to be con-
stxusd in the 1ight of 1tz purpose 1o order fo avoid any absurd
rosults flowing fxom ifs lireral applicacion. Viewing the stat-
uke 3in this light Iin relatiocn to the inarant matter, I a2m of the
coinion that it did not bar the couversarlons vhich ¥r, Moyers
had with cextain Members of Tongzess at the diractiocn of Mr.
sariver even though the sonversations took place zf the instance
of Mr. Shnxiver and not atr the reguest of tha Congressmen.

Passing to the Inquiry of tha Beputy AtZorney Ceusrzl as ¢
"Sow Justics persomsl can be used oo the 2hill,” I zizht observe
at the osubsel that the so-called "Faederal lobby™ bas more than
omca been the gubject of criricisam by Members of Congress and
others, 12/ However, tha criticism hes almost always azrisen
" From aetivitiss by Covernment officials which arzs considerad to
ba aimed at rallying public spinion for or agaiast pending legis-
lation and met from the occuxrence 9f perseeal conferences be-
veen such officials and Mewbers of Congrass or thely aides, 13/

12/ See Tormpkins, Congr=ssional Investication of Lobbying: A Sa-
izcted B{dbllpzrashy (1356), pp. 156-23, for a 1ist of wrirings oo
he lagislative activitlies of the federal szgspcies.
13/ For =xampla, the Subecomzltise on Publiciry and Propaganda of
ne House Committea on Sxpomdlitures conductad an inveatigation in
i247~43 to inguize into 'raeports of the pexrsistent 2fforts within
a administrative ageznecies of Goveranment to discredir Somgresa
=nd to iafluepce lagislation,™ H, Fenr. 2474, 3Gth Congress, Id
Sass,, @. 1 {1948).

S




Tn 1349 the House cocsiitucaed a Ssaleck Cosulizoz on Lobbying
ol - P %%
Aetivicies ro 4Bvestiuate, among other thicvgs, "2l1 aerivities

)X 3geunciea of tha faderal governoear Intended to influcnesz, o=
surage, promoie or retand ’ﬂgisla*ioa.” 34/ Im the ccurse ¢
cemeriks made at the beglaning of heardngs on thls vhaze of ¢ha

Commities’s assigoesent, the Chalrsmom stated 15/

"as I zaid in opsaning our previsus seassions in this
serlag of heardngs, it is necessary In a écms;racy,
for cur cltizens, individually or collectively, to
seek to Influence legiaslarion, If iz equall7'n&c;s~
sary for the exeentive branchk of Government o be
able to make its views known fo Congress cou 2ll mate
ters in which it has resporsibilities, cuties, and
oplnions., The execurive agencias have a definite re-
quiremeny to express visws o Congress, to malke suz-
zestions, to request needed legislavion, to drafi
proposed bills or amendmevts, znd so . .+ . .

hat I am trying to make abundantly clesr here

at the start is that the exesutlve ggencies bave the

right 2nd respomsibllity to seal to ‘influsnce, en=-

courazs, promobe or retard legislation® in many claaw

end proper-—snd often enirem ely effactivn-—r*svects,

and that daginire aac&inazy is providad by lay snd by

established custom for the exercise of ﬁhﬂse T “23,

but that, under certain conditions, Federal funds cannot

be spent to influence Conzzess.”™
The coneern of the Committoe members during this porticn 2f the
hearings wzs 2imost exclusively with conduct of agency heads and
lagser afflclals which generated public pressure on Mesmbers of
Congress.  Oniy two or three brief e&chaﬁgas in the h=arings
dealt with persoval efforts on the part of Coysrnment officials
to persuade Congressmen to vote for or agzinst lepislation. 15/

w 30 Ea 233 Ulst ca—am‘g lﬂu S-‘E‘.S?.

23t 3&3:13*5, Salecr Committee on iobbying Activities, 3lst Cong.,
= 3ess., Fart 10, p. 2.
i3/ For example, uangresaman Hallecz at ome point asked the Adsdn-~
E3rrater of kna Rousing and Fome Finance Ageney whethar he or ony
suvordinate ansol*citgd undeztcok o ;arswada nowbexs 55X Congroess

An o5 Rl

Lo respect of eg—sla;,..ﬂn. Aftar rzceiving 1 mogative response

v. Halleek sbaserved that 1% seemed ¥o him many times that 'che 7 iy

—tit=

“xscutive Yenartments have pressed ”1;& undue yizor ou matter

i»awsla;icn alsost to the *oi“g o2f unsurpation of tha 1z 2;31* “

nchority.” 7d., p. 51. At anorher point the Fsderal Secudfkty Ad-
w;distraha* averred that “tﬁ»r* is vo law that says I cannonkry Lo
1rxaenca Congress ca my own' as aa offlcer, if pot ust “ady

Zunds or chat puxpose. " Id., p. 3al.

=
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n an iptsrim report 17/ che l2leck Coomirtece pointad suc
:hut \criela IT of the Constiturdon, ralacinz Lo the datiaz and
wers of the President, provides shar "he sh fxem tima €9
ize zive zo the Congress Information on the siate of the Taion
J r2comsend £o their somsider 3t*"n such moasnres 23 he shall

*udna noecessary 2nd axpedisar,”
cirfee wemt on To comment that 13/

derl ining added,) Tha Come=

. . . in furtherance of dasdc rsspons ibilitiaa
rha sxecutiys branch, and ;arr~cula*17 the Chiaf Exe
ugiva zod his offiecial ;ﬁmily c* departmenial an
agency heads, inform and comsult with the Congress on
legisiative cana*deratians, '*axt bills and urgs in
messages, speeches, reporigs, cosmadtlze testimanj and
by dizrect contact the passaze oxr defesa: of variocus
measures.” 5

&@
17

In its Iinal report the Selsct Commiltiee made no criticlss of
any particular lobbying practices by Covernmeak olficizls and
concludad rhat 13 U.S.C. § 1513 is adequata to prevent improper
lobbying activities by these officials, 19/

The Salect Committse was sound in ssphasizing that tha DAY=
tieipation of the President in the 1°Wisl“ tive fnnc on 1s bazed
an cthe Counsidtucion.

¥, .« o 1t was the Intention of the Fathers of
the Republiec that tha President should be an active.
power [in legizlation] . . . he ia made by the Con-
atitution an important part of the legislarive mech-
andsa of our govermment.” 29/

17/ d. Rept. 3123, 81st Congz., 2 uess., p. 51 {1939).

13/ 1d., p. 5323 see also id., p. 34.

13/ HA. Repz. 3233, 81st Cong., 24 Sess., pp. 35-35 {1951)., The

sinority party members of the Committe;, althoush not'advocating
any legiaslation in addition to 18 U.5.0. § 1913, criticized the

Jowmitiee as having "seen fir to defend 1abby1:3 by Govermment.”
vd,, 2axt 2, sp. 3-b.

P———-—

i3] Joxton, The Constilution of the imitsd 3zazes, Its Sources and

=3 Appllication €1940), p. 121, .

“5‘"

s T S 1 A YR SRS ey e | e

o ————— i— o—




"The President’s right, even ducy, ©o prosose
detalled lagislation to dongress toueching every prode
izm of Americsn society amd th: speed its passage
downy the legislative trznsmisslon t, 1s now an po-
cepted usage of our constitutlounal system.’ 21

aptly termed the Chief Legislator, 22/

The Select Committee was a2lso sound in recognizing that the
President cammol ecarxy out his Constitutiomal dutles dn the
leglslative srena by Dimself and that necessarily he musi 2a-
frust authority to his chief subordinates to act, zand in turn
to direcr their owm subordinates o act, in this arena in his
stead. 23/ The Hoover Comniszsicn®s Task Foxee on Deparimental
¥anagement made a similar polnt in stating that a depavtment
head is at all times.an assistant to the Chief Executive but
that = :

Pas a part of the exesutive branch, he has alsa the
coustloutional obligation boih to zonsult with and
'inform the Legislature, as well as to see that legls-
lative intentions expressed through statutes ars
zealized.” 24/ | s

{3

. Congress itself has given speclfic rzcogniticn %o the prepsiaty

. of "lobbying"” activities oan the part of Govermment oificizls in
section 308 of the Federal Regulation of Lobbying Act of 1246. 25/
That section in general imposes vegistration requirsments on per-
-sons who are pald for attespting to influence passage or defzar
of any legislation by Congress. However, certaln categories of

21/ Rossitsr, The American Presidency (24 ed. 1949}, p. 113.
22/ Chamberlain, The President, Concress znd Lagislatiom (194
p. 1&; Rossiter, ov. eit., p. 23; sc2 also Corwin, The Fresid
-~ dffice and Powers, {4th ed. 1357), pp. 2865-277.
23/ Zxamples of significant legislative activities by Execuive
ageney persomnel of varylng racks during the period beginning
about 1390 appear in Chasberlaln, oo, eit. ' 7

24/ Report of Task Force on Departmental Managsment of the Boover
Commission, appemidix 1, n. 57.. -

257 50 stacr. 341, 2 U,3.C. 3 257,

u-?- ,‘_C').
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20t




i

- - o5 5 alk i = o -
reguirameniy, duclinadng In sar-
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3ls assing in uu oifieial cupacicy.'

Ik usi e com e ded. thae the Constitutiocasl scdiviziaos o
e ?rssidang, 2nd of subovdizngts oiflcars of the Zweoutive
Tanch act ng cn dg dehalf to influence legislatise, cap, 11!
>zner areas of bis Comstitutional zuthordty, be sublecizd 2o a
zeasnre OF coatzol hy_limita:iszs 1&33; gd by Congress upon &
ase of appropriatsd funds, Coagress “may grout or withheld
0 0-*Laticﬂs as iz cnoa*os, ;a& wham making an apuropriacicn o
idrect the purpoeses to wiilch the appropriaticn shall bo éavateéh
it may also lopose conditicns with rTeapsct to the use of zhe ap—-

&

gra?*iabasa, crovidad always that tha cenditdses <o not roonirs
oweratrion of the Covernment in a2 way forbidden by the Consoisg-
tion.” &1 Op. A. G. No, 32 {(July 13, 1355, p. 4, emphasis sup-~
sliad); see also United States v, Dutlee, 297 U,8, 1,.-73~74. I
would theredore consider it most doubtful vhether TonZress could
impose llmitations upon the use of appropriated funds which go
35 Iar 35 £2 ronder 1f alisgether lxpwactical o Impossible fzr
tha President, sad thosa aciting pursuent o his f_*ﬂt.iaa, £a

caxryy sut a basic Consti:utional Functiocu.

I would not be prepared 2o take the position zhat tha lini
tatica soniained in the General Govevoment Matters Appropriation
Acts on the use of apprspzisted fonda for publizity or prozagasnda
campaizns does go so far., I balieve, bowever, thaz 2 lizoral ia-
,erpratatisn of 13 #.5.C. § 1513 which would prevens the Freaidant
2r nds suboxdinates from formally ez iuxa*mal*y presenting his or |
his administration’s views to the Congress, its oeshers or ils !
comcitzees as to the peed fovw new lagialati.n'c$ the wisdom of :
axisting lagislaticn, cr which would prevent tha adsinisitvorion :
from assizting in the drafting of legislarion, would radse saviouz |
doubts 28 to the cﬂastitu*‘b“al.ty of that stetute. Az so iantevr~
pratad, it would seriously ichibit the exercise of :hat is now ro=-
,aréad as a basie Constitutional functlsn of the President con

raing tha legislative process. Ik seewms clear that this con=-
414aratibn significantly aifected the view of 18 U.5.C. § 13913
raken by the SUouse 3elsck Committee ou Lobbyling, As mmderstood
by thak Comwilitee, 18 U.S.L. 5 1913 o#ohibils oaly subscantially
e 3ame activitlies @s gre coversd by the lizmdzazion in the ap-
srongiation acts., Im addition, it should de noted that the con-
~Lateme practdee In the over foxty yeaxs dwing whiceh 18 71.5.C

1313 Has heen 1n effack iz ased npon the dgmuwoition thar it

.'}.*‘,Ef,’\‘/ *ia '-'m*k‘~-e»z a5 Foko
I‘? (;
e :_rs - A »l‘”‘ -:
2 o




laving In mind the Coastituticnal provi
,s.vrial *a:x*ad to above, 1 make tha Ealia« P2t atic
rasponse to the Depuly &t:crn ey Ceneral’szs Inquiry as to the uze
of Depariment perscanel ac the Cc.p}.t:al: '

1., There is mo legal objection to the use of any offfcer
2r amployes of the Depariment to call upon Members oxr aldes of
zhe Gongress s express the positicn of the Zepartment with ree
zard o ;:raz_::caed lagislation In which it has a proper interest.

2, There is no logal objection to the Department’s render-
ing drafting assistanca to a MHewher of Congress or a Coagressional
comxmittee which regquests it -- or volimteering such assistance.
when the Department deems 1& azppropriate.

. 3. Thexre i3 mo legal cohbjeciion to the Depertment's placing
meabers of 4its staff ar the diapasal of a Compressicnal csmitta_
whleh is me:ing in exeeutiva session either to study or to mark
up 2 bill. 25/

4, Thexrs 1s po legal objection to the Department's reguest-
ing peraission for a representative to testiiy st public bearings
of a Congressional commitiee, Uhether a reguest will he granted
iz, of conrse, within the discretion of the committes znd it is
therefors desirable, if pzssibla, to ascertain in ar?vaﬂee oE the
requast what the yzaction Is 1lilkely to be.

5. Representatives whom the Department somds o ths Capitol
should leave mo <oubt that thsy ore actleng sclely in an officisl
capacity and they should make cerzain that any Department visus
znd positiosns they may present axe identified 2s such rather than
as their own personal views.

Attachmats

25/ Tz is interesting to note that an Exscuitdve DZranch employee,
Denjasmdin ¥. Cohen, was ;}rssent on the floor of the House of-Zspra=
sentatives during a session dn 1934 at the vequest of Speaiker
2aypurny, then ﬂhaim:x az the fomuizzes on Infeorstate and l‘a*c.i::::
Compercs, o 2id him in espiaining e blll that bazu.ne the Sex
ltiss Txchange Aet of 1934. 73 Cong. Rec., 7343-44, Hay 2, 1‘33-4.
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MZECRANDIM FOR THS ATTORNEY CENZRAL et
- 0 A
G i { 7
Re: Use of Presidential yachis by eabinet o 71 G %y
ofilcers o advecate lagislakive pro- o~ 7,
grams to Memberg of Conurass. 7 i

You bhave asked whether thare i3 zny statutory baxr to
the use of Presidentiszl yachts 5y cabipet officers o hold
receptions for Members of tha Congress in tha cdurse of

ich their gupport i3 sdlicired for pending Adminiztration
legislation, In my view, thexe is aos such bar,

. Two gtatutory provisions bear on the subject. The
flrsk iz 18 U.3.0. 1513 {enacted in 1319, 41 Star. &38),

which foxrbids any officer or employee of the United Stages

oxr of any departmeni or agency thereof, upon pain of criminsl
progecution and removal from office or employmeat by the
supariar officer vested with the power of recoval, to uss,

in the absemca of express asuthorizaticn by Congress, approw
priated funds-- :

Pdizectly or indirectly o pay for any personal
sexvice, advertisement, telegram, telephons,”
letter, printed or written matler, or other de~-
viee, intendad or designed to influence in any
panney 2 Mambar of Congress, to favor or oppose
by yota oxr cotherwisze, any legislaticn or appr9~
priation 3;-»an~ress, vhether bafors oxr after
the introduction of any bill or zesclution
proposing sguch legislation or appropriation.™

An sxcapiioa is provxd&d for communicatiocns “to Mexbers of
Congress on the zequest of any Member ox to (oagress, throusgh
the oroper offfcial channels™ regarding “vequests for lsgis-
latioa or appropriations which they doem ﬂﬂﬁﬁsﬁ*ry for the
cFficient sonduct of the publis busginesgs,® :

-

|
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The second statutoxy provision uppears in 4 va
£ appropriativa acts, reading substantially to the
LNRE w=

“No part of any appropristion contained in
this Act, or of tha funis available for expendi-
ture by ary corporation or ageney inecluded in
thiz Aet, sball be used for sublieily or vropa~
ganda puxrposes designed to support or deieat
legislation panding before the Coangress.” 17

1. 3t the outsst it should b2 notzd fhat there ara
no judicial or formal adainistrative precadents construing
either of these provisiocans. Thexe are, however, a mmber
of departmental studies that have been made at various
rimes. A fairly recent study was prepared by this Office
in 1981 in comnection with a complaint by Uongressman
Gross to the Attormey Seneral imvolving bdargent Shriver,
then Director 9f the feace Corps, and 3ill Hoyers, then
one of 1fs aumployees, who had conferrad with werious {on~
nressmen to enlist theilr suppoxrt of a BLll Lo astablish
zhe Peacs (orps on & statutory basis, 2/ This study con-
cluded that the actilvities of Mx. Shyiverx and Mr. Moyer
314 nok violate either of ths provisionz. I mas said
that the appropriation aect provision bhad no gpplication :
pecause, as diasclosed by its legislative history, it was
concerned with the expendituvre of approcrizted funds "for
personal services and publications intended to sffect the
course of legislation by molding public opinion,” and not
wirh "purely private meetings by Executive Brancn officials
with Members of Congress.” It was also concluded that 13
J.3.C, 1913 bhad the same objective, and that iis words
could not be consirued litexally since To do so would lesad
o absurd results is that it would preclude wminvited leg-
islative communications from EBzecutive Branch offlcials o

Members of Copgress -- & prohidbition which could noct be

1/ Ses, m.x., § 201, Independeat Uffices end Department

of Houslng and Uxban Development Apuropristionm Ack, 1963,

£.L. 30-550; 32 3tat. 237. A ;

2/ ¥or youx coavemisznce s <0y 0f the 3tuay is at;aehed-quﬁﬁah\
-l :
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obsecyed ‘withouib great haxm 0 to# lawmaking oro
Floally, ikt was noted that & 1953 repoxg oI a Housy
Committee on Lobbylog had zecognized hat by vixtu
wzovision in Aztiecle 1X, 3§ 3 of the Coanstitution
tha President to rscommend to the Longress “sueh

2 r
23 e shall judgs necassary and expadient” -~
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“the execuiive branch, and particularly the
Chief Executive and his official fanily of
departwental and agency neads, infors and
consult with the Congreass on legislative
consldexations, draft bills and urge in nes-
sages, speeches, Yepor:ts, committee testimony
and by dirxest contact the passage or defea:z
gf various mesasures.”

2, My own snalysis of the problem leads me o coneny
in the concluaions hexetofore reached by this Office, although
ik must be zdailtted that tha literzl language of 138 U.8.¢.
1913 lends ixself £o the view that uninvited” legislativa -
commmunicaticns to Members of Congress zre impermissible. In
oxder IO reach a comsitruetion of tue stabule wiich 13 both
constitutional and semaible, 1t i3 nscessary to resd into,
its language & limlration that what 3% prehibiis iz the nse
of appropristed funds to pzy for any of the prescribed items
that ars dirscted to the public., For exampie, it would ba

improper to use the Prpsidential yochts fo hold raesptions

for private citizens as a device desigred to induce them to
speak or write Lo Hembers of Cougress fo favor or apposa
legislationm.

~ ¥illien H. Rebnguist
Assistant Attoiney Gemeral
Dffice of Legal Counsel

ATttastment
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MEMCRANDUM FOR THE HCNORARLE BRYCE N, HARLOW ;_ \\ 7
Counsellor to tha President 4\ LS

. ~ 7

In accordance with your request, I enclosa

a brief memorandum for sxecutive congressional
lizison officisls concerning the scope of restric-

tions on exacutive lobbying before the fongress.

William H. Rehnguist
Assistant Attornay Gensrsl
Office of Lagal Counsel.
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MEMORANDUM

Re: Restrictions on executive lobbying
bafore the Congress.

Your attention i3 callsd to the faderal apti-lobbying
startute (138 U.S.C. 1913) which pronibits, upon pain of crimi-
nal prosecution and removal from office or employment, the
us2, in the absance of express congressional authorization,
of appropriated funds to pay for any personal service, com-~
"munication, or other device intended to influence a Member
of Congress to favor or oppose any legislation.?®*/ An excep-
tion is provided with respect to official communications to
Members of Congress on the request of any Member, or to
Congress, regarding requests for legislation or appropria=-
tions.

‘The precise kinds of activities proseribed by 18 U.S.C.
1913 are not clear, judicial pracedents being lacking 2s a
guide, {See attached appendix for activitiss reviewed by
the Deapartment of Justice.) An obvious lobbying attempt would
consist of a public distribution of a statsment by a department
or agency official advising the recipients to urge thair repre-
sentatives in Congress to votes in a particular 3ay on & specifics
item of legislation, Apert from such c¢lear svasiocas, the House
Salect Committee 03 Lobbying Activities has regognized tha
traditional role of officisrls in the executive hraash “to
inform and comsult with the Congress on legislacive coasid-
arations, draft bills srd urgze in messages, speeches, reports,
committee testimony and by direct contact the passage or de-
feat of various measures,’” H, Rept, No. 3138, 8lst Cong.
2d Sess., p. 52 {1950). Similarly, the Department of Justice

*/ A federal statutas also prohibits the use of appropriated
funds for the ccmpensation of publicity experts, unless spe-
2ifically appropriated for that purpos=a., 35 U.S.4. 3107. Im
addition, Congress has, in various appropriation acts, imposed

specific restrictions against lobbying with faderal funds,/q.F0R




has expressed the view that the statutes does not override
the responsibility of the executive branch to make xunown the
views of the Administration on measures pending in Congress.

It should bes noted, however, that in recent y2ars some
executive branch unsolicited communications to Members of
Congress regarding pemnding legislation have been the subject
of criticism, and on occasion a Member of Congress has brought
the matter to the attention of the Department of Justice for
investigation and possible prosecution, Although no prosecu-

tions have been brought, the Deparitment carefully investigated
the facts of each case,

It is suggested that if an official bhas doubt as to
whether his proposed activity relating to lsgislatiom\is
forbidden he should consult his department’s or agiz;;%s
chief legal officer. -




APPENDIX

A, EZxamples of activities viewaed Ly the Department
of Justice 33 not being contrery to 18 U,.3.L. 1913:

1. letter of August 19, 1966, from Sacretary of
Agriculturs to all Members of Congrass as distinguished
from Committee members 1in which the Secretary briafly
analyzed two pisces of legislation {the Child Mutrition
Act and the Community Development District Act), and
concluded with the statement: "I urge your support of -
thesa importanit measurses,."

2. Prior to enactment of thes State Technical
Sexrvices Act of 15565, Department of Commerce officials
discussed the advantages of the bill with interested
individuals and organizations, urged support for the
bill in correspondence, 2nd while not directly, at
lzast inferentially", encouraged varicus persons to
present the favorable sspects of the bill to Members
of Congress., The Attorney General felt that these ac-

. tivities did not demonstrate 'the ultimate in discreet

judzment", but that theras was no criminal violation.

3. Memorandum and material sent in 1967 to Members
of the Congress by the Vice Pra=sident as Chairman of
the President's Council on Youth Opportunity urzing
their support im the Stay-in-School cawmpaign. Stg;g'this
material did not relate to pending legislation, Mt was
marely a part of tha effort to have Members of Congress

participate in the program, it was not contrary to 13
B.5.C. 1913,

B. Example of proposed activity which the Dapartment
of Justice felt might be contrary to 18 U.5.C, 1913, if
carriad out:

1, Unsolicited widespread distribution (100,000 0%,

copias) of tha President’s 1963 Farm Message, vfj
-<
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ASSISTANT ATTORNEY GENERAL
Orf1cE OF LEGAL COUNSEL

NOWTIg,

)
26 1919~

i

2
MngNd

-

Bepartment of Justice
Hashington, B.E. 20530

NOV 111974

MEMORANDUM TO KENNETH A. LAZARUS
Associate Counsel to the President

I enclose three OLC memoranda relevant to the effect of
the "antilobbying' provisions of Federal law upon activities
of the Executive branch. '

The basic memorandum is the first, written by Mr.
Katzenbach and dated October 10, 1961. The last two, dated
May 14, 1969 and January 12, 1970, respectively, reflect the
adherence of Mr. Rehnquist to the position taken earlier.

For the record, I will note my own concurrence: Considerations
of legislative history, consistent practice and constitution-
ality favor a restrictive reading of 18 U.S.C. 1913, so as to
apply its prohibitions only to attempts by the Executive
branch to influence the Congress through the public. We do
not interpret it to prohibit direct contact between author-
ized members of the Executive branch and the Congress itself,

As these memoranda reflect, however, there are occasions
on which individual congressmen have asserted a contrary
principle. Needless to say, we have no interest in provoking
a conflict on the point. To avoid it, legislative contacts
should be handled at relatively high levels. I think it is
the prospect of hundreds of faceless bureaucrats running
about the halls of Congress which causes concern.

oL

n/ Scalia
Assistant Attorney General
Office of Legal Counsel




THE WHITE HOUSE
WASHINGTON

10/31/74

To: Ken Liazarus
From: Phil Buchen
Could you please prepare
a response for me to

send to Bill Timmons,

Thanks .
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THE WHITE HOUSE
WASHINGTON
October 30, 1974

MEMORANDUM FOR: PHILIP W. BUCHEN
FROM: WILLIAM E. T]’.MMONS‘W
SUBJECT: Lobbying

I have received through Don Rumsfeld your memorandum
on Standards of Conduct for WH employees.

The paragraph on Lobbying reminded me to raise an
issue with you which is peculiar to the operations of the
Office of Liegislative Affairs. While we like to think

we are providing information to Members of Congress,
a reasonable case could be made that we are in fact
lobbying under a strict interpretation of the law. How-
ever, the Constitution gives the President certain
legislative responsibilities and powers: Messages to
Congress, calling Special Sessions, signing or vetoing
legislation, etc. As agents of the President we do work
to obtain measures that are acceptable to the President --
and try to defeat bills that are unacceptable.

The question is what constitutes improper lobbying

activities. Are there guidelines that should be followed
in dealing with Members of Congress?

cc: Donald Rumsfeld
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