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{XJ‘ \‘ THE WHITE HOUSE

WASHINGTON

March 10, 1975

MEMORANDUM FOR: EDWARD LEVI
FROM: PHIL AREEDA //4
SUBJECT: Legislative Encroachment

The Congress has enacted a growing body of legislation that
provides for withdrawal of some statutory power of the President
by the action of one House or of two Houses alone, or even by
vote of a Committee. The Justice Department has traditionally
argued that this is unconstitutional, and the President has
requested a new opinion of the Attorney General in connection
with The Education Amendments of 1972 and 1974. That statute
requires that regulations thereunder 1lie 45 days before Congress
during which a concurrent resolution of disapproval would invali-
date them. The final regulations concerning sex discrimination
will soon be published and are controversial.

I have been involved in extensive discussions on this issue with
Nino Scalia and Bob Bork. As I leave town, let me pose the
dilemma as I see it. The constitutional principle is clear:
Committees, a single House, or even both Houses, without an
opportunity for Presidential veto, cannot legislate. On the
other hand, extensive delegations of power by Congress to the
Executive suggest the need for a check; and some form of legis-—
lative participation may be appropriate -- at least as an
original proposition.

There is also the practical consideration that without some
concession to this practice, the President will be unable to

get important legislation. The Trade Bill, for example,

contains a provision for one House disapproval that was essential
in order to get the negotiating authority the President required.
Similarly, the Reorganization Act which has been used by several
Presidents contains a one House disapproval provision.

Perhaps we should try to find a way to eliminate the worst abuses --
e.g., the Committee veto -- while acquiescing in limited Eyngouse
or one House disapprovals. FORLN

cc: Mr. Bork Mr. Chapman
Mr. Buchen Mr. Scalia




THE WHITE HOUSE

WASHINGTON

September 2, 1975

MEMORANDUM FOR: PHILIP BUCHEN
FROM: RODERICK HILLS @(’L
SUBJECT: Legislative Encroachment

My somewhat intensive two-hour research effort on the subject
of Congressional vetoes of Presidential action leads me to these
conclusions:

(1) However appealing the Attorney General's draft
opinion may be as an original Constitutional proposition,
I believe that it is by no means certain that the Supreme
Court would so rule.

(2) There is at least a reasonable possibility that the
courts will treat the entire subject as one within the
political process and thereby refuse to intervene.

(3) A strong possibility exists that a court will issue
an opinion which will tread its way through the scores
of Acts, holding some vetoes Constitutional, others
not, permitting severance in some and not in others,
on the basis of two principal considerations: Whether
it is a committee veto or a two-house veto and whether
the piece of legislation is Legislative or Executive in
nature.

As appealing as it is to begin a test case and to let the chips fall
where they may, I am persuaded that it is neither politically

nor policy-wise the appropriate thing to do. There are 55 so-
called one-house vetoes, 55 vetoes by Concurrent Resolution,
and 21 vetoes by committee, that have so far been identified

by the Department of Justice and OMB. To bring the legality

of 131 plus acts, some of them substantial, under a Constitutional



2.

cloud without knowing how the matter will be resolved and,
more important, not having first decided how, as a matter
policy, we wish the matter to be resolved is at best foolish.

Accordingly, I suggest that we seek an Administration decision
on the question as to when a legislative veto accommodation is
valid as a policy matter. To secure such a position, however,
we need some thoughtful alternatives as to what a defensible
policy base is. I would like to ask Jerry Gunther of the
Stanford L.aw School and perhaps one other Constitutional
scholar to help us develop a policy which will have as a result
a potential compromise between the extremes of having all
such legislation valid or invalid.
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THE WHITE HOUSE
WASHINGTON
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MEMORANDUM FOR: Phil Buchen
Ed Schmults
FROM: Ken Lazarusﬂ
SUBJECT: H.R. 9861

This would be a good one to fight.
The 105mm item is part of the
President's program, so the logical
way in which to proceed is to contest
the notification requiremsat.



ity NEAIDIRANDU M WS BT e

ai=: February U

Robert Hartmann
Max Friedersdorf
Ken Lazarus
Bill Seidman

DEORg T Rl oy PR TN ST AT THTI R e
THONE THE ST8FF SECRETERY

12 LNLT 4

275

| f ‘o'L
N nee .
LRAES & Stom ‘/ﬂ 3
¥ ('.'vd’f

Jack Marsh
Jim Cavanaugh

N

.

ce (for inforuation):

DUE: Dales

February 5

Time:
noon

SUBIECT:

H.R. 9861 - Department of Defense Appropriation

Act, 1976

ACTION KREQUESTSD

— For Iiecessary Action

—— Prepore Leorida and Srist

. For Your

u{n"ﬂr nés

-

EWVIARLES:

o5
Lo

______ For Your Recoemmendations

. T

— Drofi Reply

e Drell Remmarks

Please return to Judy Johnsion, Ground Floor West Wing

Rather than treating the legislative encroachment as a ''notification
requirement'', I would suggest the President challenge the provision
directly as noted in my proposed change in the signing statement.

- Ken lL.azarus
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MARACEMENT AND BUDGET

WASHINGTOHN, D.C. 20503

FEB 4 1978

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 9861 -~ Department of Defense Appropriation

Act, 1976
Sponsor -- Representative Mahon (D), Texas

Last Day for Action

February 9, 1976

Purpose

This bill appropriates the following amounts:

Budget Authority

1976 Transition Period

. Activities of the Department of

Defense exclusive of regular

military assistance, military

construction, and civil defemnse $90,465,661,000 $21,860,723,000
. Defense Manpower Commission 1,300,000 0

Total $90,466,961,000 $21,860,723,000

Agency Recommendations

Office of Management and Budget Approve and issue statement.

Department of Dcfense Approve and issue statement. (Infercally!

Discussion

The request and appropriations for the activities of the Department of
Defense arc compared in the following table:

Budget Authority (§ thousands)

1976 Trans. Period
Request, as amended 96,400,335 23,317,645
(Jan. 1975 Request 07,635,335 23,117,645 )
(Junc 1975 Amendment (nuclear
strike cruiscr) +CG0,000 0 )

(Oct. 1975 Amendment (South
Vietnam Assistance) ~1,293,000 0 )

|
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Budget Authority
1976 Transition Period
Appropriations 90,465,661 21 ;860,725
Congressional Action -5,934,674 -1,256,922
% reduction by Congress 6.1% 5.4%

The Department of Defense views the reductions as substantial, but acceptable
without serious degradation to our capability to meet national defense
requirements.

The Congressional reductions to the 1976 request, by appropriation
category, are shown in the following table:

($ thousands)
Budget Authority

Budget Congressional
as Amended Change % Change
: .., Military personnel . .. . 2 wye e o Ao TT0Q . o - =300 868 o Y %
whdiess heobiRetived i Litary. personnel el S R “*'6 . 885; zqg”ﬂ~*%u~-<iz PR
Operations and maintenance 29,776,367 -1,578,985 -5. 3%
Procurement 24,479,500 -3,273,800 -13.4%
Research, development,
test and evaluation ‘ 10,178,900 771,021 -7.6%
Special Foreign Currency ; 2,668 . == 0
Budget Authority 96,400,335 -5,934,674 -6.1%

Reductions to the transition period request are essentially continuations
of the reductions made in 1976. The following paragraphs identify the major
dollar reductions and the Congressional additions.

Military Personnel

These appropriations are reduced by §311 million in 1976 and $§128 million
in the transition period. Reductions are primarily for permanent change of
station moves, and pay-related items such as bonuses, separation pay, and
clothing. Active duty military manyears and end strength were reduced icss
than 1%. Two million dollars was added to create Navy Reserve Readiness
Commands and $31 million was added for additional Army and Navy Reserve
personnel.

The Department was directed to receive full reimbursement for military
personnel working for other organizations and to use the collections to
offset personnel costs. A reduction of $32 million was made to provide
the Department with some incentive to move ahecad on this.

T S ©
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i 81,713 million ‘for sHipbuilding .and convérsion programs.. . ..t

Operation and Maintenince

These accounts arc reduced by $1,579 million for 1976. 66% of the reduction
is attributed to four items:

. -$560 million to cover future inflation in stock fund purchases.,

. =5342 million for the purchase of war reserve stocks.

. =~$87 million for civilian personnel reductions (about 2%).

. =562 million for recruiting and advertising.

The additions are:

. +85109 million for commissary subsidies.

. +%9 million for protcctive clothing for binary chemical training.

This bill also continues the practice of recent years in providing authority
for the Sccretary of Defense, with OMB approval, to transfer $750 million

in 1976 (and $185 million in the transition period) between appropriations

requirement for supplementals. ..

Y e TS C R T PR S I TP
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Procurcinent

This bill reduces budget authority by $3,274 million. Some of the more

significant dollar changes are:

- Five ships were not funded (-§558 million).

- Long lead nuclear components of a nuclear cruiser were not funded
(-$60 milliomn).

- Other reductions including cost growth and escalation (-$1,095 million).
. =$252 million for war reserves of spare parts for aircraft.
. -$187 million for war reserves of ammunition and munitions for allics.
. =$214 million for 4 rather than 6 AWACS, warning and control aircraft.
, =559 million for 24 A-4 attack aircraft.
. =$22 million for modifying Civil Reserve Air Fleet aircraft.
. =-$165 million for intelligence programs.

. +$14 million to keep open the grumman A-6E aircraft production line.
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Rescarch and Development

This bill reduces these approprictions by $771 million. Some of the more
significant dollar reductions are:

. =-$40 million for Army site defense activities.
. -$75 million for B-1 bomber development.
. =$57 million for Air Force air combat fighter developient.

. =$112 million for general reductions in intelligence and communications
activities.

. =$77 million in management and support activities.

Special Provisions

Two problems exist with language in the appreopriation. One involves a

prohibition against spending for Angola, the other rcquires congressional
approval before any funds can be spent for construction of facilities for
105 millimeter artillery projectiles. While both provisions are objection-
able, thpy should not cause you to veto the ﬂpproprlat1on bill. Rather,
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the fol lo.;i;.m panpuager - Mol iine of which, nor : ny. other fupds
approepriated in this Act may be used for any activities involving
Angola other than intelligence gathering ...."

Language of a type that has been objected to in the past as being uncon-
stitutional was added to the appropriation '"Procurement of Ammunition, Aramy,"
as follows:

"Provided, That none of the funds provided in this Act may
be obligated for construction or modcrnization of Government-
ewned contractor-operated Army Ammunition Plants for the
production of 105 mm artillery projectile metal parts until

a ncw study is made of such requirements by the Department
of the Army; the Secrctary of the Armyv certifies to Congress
that such cbligations arce essential to nationgl defcnse; and
until approval is received from tlic Appropriations and Armed
Services Committces of the ilousc and Senate, $637,200,000."

This provision restricts the authority of the exccutive branch to obligate
funds for certain purposes without specific approval of Congressional
Committees. It has been the position of the Presidents since Woodrow
Wilson that such language would require executive power to be shared by
the President and the Committees of Congress and consequently that such

4 requirement is uncenstitutional.
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Whilec the Department of Defense believes that this provision is unconsti-
tutional, it does not rccommend a veto. Some Presidents have used such
objcctions as the basis for vetoes (¢.g., Truman veto message on IL.R. 3096,
May 15, 1951; Eisenhower veto message on H.R. 7512, May 26, 1954). On
other occasions Presidents have indicated in their signing statement that
they would not follow the unconstitutional provision (e.g., President
Eisenhower's signing statement with respect to H.R. 6042, July 13, 1955),
that they would undertake no projects requiring the use of the unconsti-
tutional provision (e.g., President Eisenhower's signing statement with
respect to H.R. 5881, August 6, 1956), that the provision would simply be
treated as a '"motification requirement" (e.g., President Johnson's signing
statement with respect to H.R. 9140, December 31, 1963) or that the pro-
visions would be treated as a requiremont for "consultation" with Congress
(e.g., President Johmnson's signing statenmcnt with respect to H.R. 8427,

October 14, 1964). Vis NP
/ e Ll
/r; W
;/ James T. Lynn

(/ Director
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Proposed Languzge for H.R. 9861 Signing Statcment

Although I am signing this bill, I belicve it is necessary for me to
comnent vpon certain provisions. One, added by the confercnce comaittee,
violates the fundamcntal doctrinc of separation of powers. The other
would severely limit our effectiveness in international affairs.

The appropriation, "Procurement of Ammunition, Army," in title IV of the
bill restricts the obligation of funds for certain purposcs "until approval
is received from the Appropriations and Armed Services Committees of the
House and Senate."

The exercise of an otherwise valid Executive power cannot be limited by
a discretionary act of a Comnittee of Congress nor can a Committee give
the Fxecutive a power which it otherwise would not have. The legislative
branch cannot inject itself into the Executive functions, and opposition
to attempts of the kind embodied in this bill has becen expressed by
Presidents for more than 50 years.

In addition, I am decply disappointed that the Congress has acted in this
bill to deprive the people of Angola of the assistance needed to resist
Soviet and Cuban military intervention in their country. I believe this

- provision is.an extremely undesirable precedent that could:limit sevexely . .--. .-

our-aozl;ty O play & positive- and : effective ¥0l€ in international affalrs ”?
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delay of this Ievls]atlnn I sh2ll not veto the bill B 1 intend to treat
" the unconstitutional provision. in.the- appropriation.*'Procurement of -Amnuni-
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JACK EDWARDS COMMITTEE ON

1ST DISTRICT, ALABAMA APPROPRIATIONS
SUBCOMMITTEES:
2439 Houste OFFICE BUILDING . DEFENSE
Eaptimibigioy ey Congress of the United States TRANSFORTATION
orsTRicT oFFicEs: FBouse of Representatives
FEDERAL OFFICE BUILDING, SUITE 8011
Momne, Auammers 36502 Washington, B.C. 20515
TELEPHONE: 205 690-2811
GROVE HiLL, ALABAMA 36451 December 29 s 1976

‘TELEPHONE: 208 273-3344

The Honorable Philip Buchen
Counsel to the President
The White House Office

1600 Pennsylvania Avenue
Washington, D, C. 20500

Dear Phil:

Pursuant to our telephone conversation, I enclose a copy

of Appellant's Brief in the case of Citronelle-Mobile
Gathering, Inc. v, Gulf 0il Corporation wherein the Federal
Energy Administration is the Intervenor.

The constitutionality of the one-house veto is addressed
on page 36,

Because the Justice Department reply on behalf of the
Federal Energy Administration is due January 10, 1977,
time is of the essence. Would it be possible for you to
look over the brief and then let us meet with you next
week? If possible, I would appreciate a call on Monday
although I realize this is putting a real burden on you.

In any event, please let me hear frow”ypu as soon as possible,

°

ack Edwards

JE:ith



THE WHITE HOUSE SR

WASHINGTON

September 24, 1975

MEMORANDUM FOR: R. TENNEY JOHNSON
FROM: DUDLEY CHAPMAN 2¢
SUBJECT: Legislative Encroachment:

ERDA Authorization Bill

This will confirm my telephone advice that Section 301 of the ERDA
Authorization Bill, now pending in Conference,contains an objection-
able committee veto provision.

This should be opposed by ERDA with assistance from the Office of
Legal Counsel at Justice. If the legislation passes with this provision
in it, please advise this office immediately so that we may comment
on it and advise the President as to what action he should take on the
bill,

becc: Phil Buchen \/

Rod Hills
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UNITED STATES
ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION
WASHINGTON, D.C. 20545

September 17, 1975

Dudley Chapman, Esquire
Counsel to the President
The White House
Washington, D.C. 20500

Dear Dudley:

In accordance with our discussion yesterday, I wish to alert you
to a provision in the ERDA Authorization Bill now pending in
Conference between the two houses of Congress.

The Senate inserted a new Provision 30l relating to the reprogram-
ming of funds between one program and another. The text is attached
(Tab 1). Basically the section appears objectionable because of
Subsection (B) which provides in essence that no reprogramming may
be effective if within 15 days after ERDA reports a proposed
reprogramming of funds either the Committee on Interior and Insular
Affairs of the Senate, or the Committee on Science and Technology
of the House of Representatives, or the Appropriations Committee of
either House provides written notice of objection.

This appears to be ''committee veto" which Presidents in the past
have opposed. We have not been able to find any current statutory
language like this. There is attached (Tab 2) a copy of remarks by
former Assistant Attorney General William Rehnquist on this general
subject matter.

We believe that we should call to the attention of the Conference
Committee members that this language is objectionable and may be
inconsistent with the Constitution in that it would legislate a veto
power in Congressional committees over the performance of Executive
functions otherwise authorized by law.

Your advice is urgently sought with respect to this matter.

Sincerely,
o 1=
L. otz
R. Tenne ohnson
General nsel

%
2
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2 Enclosures a/s
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cc: Mr. Leon Ulman
Department of Justice




"SEC. 301. The Administrator, through reprogram-
ming, may increase any program prescribed in
paragraphs (1) (A) through (5)(E) and 6(A), (B),
(C), inclusive, of subsection 101(a) and para-
graphs (1)(A) through (5)(E) and 6(A), (B),(C),
inclusive, of subsection 201(a) and the capital
equipment for the above programs as provided in
section 101(b)(12) and section 201(b)(6):
Provided, That no program may, as a result of
reprogramming, be decreased by more than 10

per centum: And, provided further, That no
proposed reprogramming action shall be
effective unless (A) a period of fifteen
legislative days has passed after the Adminis-
trator has transmitted to the President of the
Senate, the Speaker of the House of Representa-
tives, the Committee on Interior and Insular
Affairs of the Senate, the Committee on Science
and Technology of the House of Representatives
and the Appropriations Committees of the Senate
and the House of Representatives a written
notice of the proposed reprogramming actions,
and (B) no such committee before the expiration
of such period has transmitted to the Adminis-~
trator written notice to the effect that such
committee has objection to the proposed action.'






