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. THE WHITE HOUSE

WASHINGTON

August 26, 1975

MEMORANDUM FOR: CHARLES E. GOODELL
FROM: PHILIP W. BUCHEN @ﬁ
SUBJECT: Your memofandum of August 15

As I read your memorandum, you interpret Section 9 of
Executive Order 11803 differently from the way I think

it must be interpreted. Section 9 calls for "final
recommendations to the President" by a specified date
-which you now indicate will be no later than September 15.
The only recommendations called for by the Order are those
.specified in Section 3. The Board's recommendations shall
be "as to whether executive clemency should be granted or
denied in any case [and] if clemency is recommended...

the form that such clemency should take." Thus, according
to the Order, once the Board makes its recommendations
as to granting or denial of clemency in each case which
has come before it, its work will have been completed.

You, on the other hand, appear to read the Order as
requiring recommendations of how the President should
~deal in the future with broad problems which you may have
detected as a result of the activities of the Board. This
is an interpretation which I do not believe is supported
in any way by the language of the Order or the President's
intent, and I believe you should confine the remaining
activities of the Board to completing review of the cases
before you in accordance with Section 3 of the Order. By
following this appropriate course, we avoid any question
about preparing either a further Yeport to the President
for him to release or a confidential memorandum to him. -

cc: Donald Rumsfeld
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PRESIDENTIAL CLEMENCY BOARD
THE WHITE HOUSE

WASHINGTON
August 15, 1975

MEMORANDUM FOR: ; ,ILI&BUQHEN %M
@l{@\, <. ﬁ
ODELL

FROM: CHARLES E, |
SUBJECT: Presidential Clemency: Board's Final
Recommendations

Under section 9 of Executive Order 11803 ("Establishing a
Clemency Board..."), the Presidential Clemency Board is
charged to "submit its final recommendations to the
President not later than December 31, 1976", Since the
Board contemplates a completion of its caseload by '
September 15, we are preparing a final report to the -
President to be submitted by that date.

That report will describe to the President what kinds of
people applied to the Board and what kinds of problems
generated their offense, the procedure by which the Board
reached its recommendatlons on clemency applications, some
broad problems which we have learned about as we see patterns
emerging from the cases, and some recommendations as to what
the President might do to remedy those broad problems,

It is the President's prerogative, not the Board's, to re-
lease or to elect not to release all or part of the Board's
final recommendations to him, On that assumption, I envision
submitting those recommendations in a two-part package

(1) A final report written in a form appropriate for
public release, in contemplation of its release
by the White House very shortly after submission
to the President., The Board itself will submit the
report to the President, and will not publicly
release anything, Although the existence of a
report will obviously be known to the press, the
President will retain the option of relea31ng it

not, $-F053\\

(2) An options memorandum forwarding the Board's ]
recommendations for action by the President. Thg#s
memorandum will not be released to the public. ™.

TRAL,
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To avoid confusion about who will publicly release what
materials at what time, we should establish procedural ground
rules well before the Board's recommendations are formulated.
Please let me know whether you concur on the procedure which
I propose, and, if not, what alternatives you proffer,

cc.: DONALD RUMSFELD





















Y e

L]

POTALLY EMBARGOED SEPTEMBER 16, 1974
UNTIL 11:30 A.M., EDT

Office of the White House Press Secretary

THE WHITE HOUSE

exgcurIve orpEr  FE 115033

ESTABLISHING A CLEMENCY BOARD TO REVIEW CERTAIN
CONVICTIONS OF PERSONS UNDER SECTION 12 OR 6(3)

OF THE MILITARY SELECTIVE SERVICE ACT AND CERTAIN
DISCHARGES ISSUED BECAUSE OF, AND CERTAIN CONVIC-
TIONS FOR, VIOLATIONS OF ARTICLE 85, 86 or 87 OF
THE UNIFORM CODE OF MILITARY JUSTICE AND TO MAKE
RECOMMENDATIONS FOR EXECUTIVE CLEMENCY WITH RESPECT
THERETO

By virtue of the authority vested in me as President
of the United States by Section 2 of Article II of the
Constitution of the United States, and in the interest
of the internal management of the Government, it is
ordered as follows:

Section 1. There is hereby established in the
Executive Office of the President a board of 9 members,
which shall be known as the Presidential Clemency Board.
The members of the Board shall be appointed by the
President, who shall also designate its Chairman.

Sec. 2. The Board, under such regulations as it
may prescribe, shall examine the cases of persons who
apply for Executive clemency prior to January 31, 1975,
and who (i) have been convicted of violating Section 12 or
6(j) of the Military Selective Service Act (50 App.
U.S.C. §462), or of any rule or regulation promulgated
pursuant to that section, for acts committed between
August 4, 1964 and March 28, 1973, inclusive, or (ii) have
received punitive or undesirable discharges as a conse-
quence of violations of Article 85, 86 or 87 of the
Uniform Code of Military Justice (10 U.S.C. §§ 885, 886,
887) that occurred between August 4, 1964 and March 28,
1973, inclusive, or are serving sentences of confinement
for such violations. The Board will only consider the
cases of Military Selective Service Act violators who DR
were convicted or unlawfully failing (i) to register or
register on time, (ii) to keep the local board informed
of their current address, (iii) to report for or submit
to preinduction or induction examination, (iv) to report for
or submit to induction itself, or (v) to report for or e
submit to, or complete service under Section 6(j) of
such Act. However, the Board will not consider the
cases of individuals who are precluded from re-entering

Ehe United States under 8 U.S.C. 1182(a) (22) or other
aw,
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Sec. 3. The Board shall report to the President its
findings and recommendations as to whether Executive clemency
should be granted or denied in any case. If clemency is recom-
mended, the Board shall also recommend the form that such

“
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THE WHITE HOUSE

WASHINGTON

August 29, 1975

MEMORANDUM FOR: DONALD RUMSFELD

FROM: PHILIP W, BUCH_ENIO CJ (B

In a memorandum dated August 15 (see Tab A), Chairman Goodell
notified me of the Clemency Board's intention to submit a final report

to the President. In support of this intention, Chairman Goodell cited
language in section 9 of Executive Order 11083, which charged the Board

to '"submit its final recommendations to the President''. In my reply

memorandum dated August 26 (see Tab B), I pointed out that the Executive
Order did not require the Board to submit a final report, but rather final
recommendations concerning Executive clemency. Chairman Goodell
replied to my memo by telephone on August 28 citing the Federal Advisory
Committee Act as a new authority for the submission of a final report to

the President.

I have reviewed the Federal Advisory Committee Act (see Tab C), and
Chairman Goodell is correct that an annual report is mandatory under certain
circumstances which are applicable in the case of the Clemenay Board,

e fRay
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The Act requires that the report set forth:
""a summary of its /_t_he Board'_s_/ activities and such related
matters as would be informative to the public consistent with
the policy of section 552(b) of Title 5 _/_the Freedom of Information
Act/." (5U.S.C., App. I8 10(d)).

This authority to issue a report raises several concerns which are discussed

below.

If the Board submits a public report to the President, the Federal Advisory
Committee Act requires that

Within one year after a Presidential advisory committee

has submitted a public report to the President, the President

or his delegate shall make a report to the Congress stating

either his proposals for action or his reasons for inaction,
with respect to the recommendations contained in the report.

(5U.S.C. App. I8 6 (b))
Informally, I'understand that one of the Board's recommendations may be
that the President alter appropriate regulations to permit medical benefits
for wounded Vietnam veterans who are ineligible for such benefits because
they have been discharged from the armed forces with dishonorable or
bad conduct discharges ordered by Special or Gengral Courts-martial.
I do not know how many or the nature of other recommendations which
the Board might make in its report. However, the President (or his
delegate) would have to explain to the Congress, no later than September 15,

1976, what action has been taken, or give reasons for inaction.
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Further, I I;ave been informed that approximately four groups intend

to prepare minority reports to the report from Chairman Goodell. These
minority reports are being prepared by more conservative and more

liberal members of the Board, and these reports will contain recommendations.
Of céurse, they will be made public, although it is unclear whether the

President would have to report to the Congress or minority recommendations.

In his August 15 memorandum, Chairman Goodell indicated that in addition
to a final report, the Board would also submit an options memorandum to
the President containing other recommendations for the President's action.
I believe such an options memorandum might be interpreted as avoiding
the Federal Advisory Committee Act's requirement that the final report
be made public. It is possible that a requester under the Freedom of

{
Information Act could be successful in Federal Court in obtaining
disclosure of the options memo on such grounds. If such a court order

were obtained, the President would be called upon to report his actions

to Congress on these recommendations within one year.

RECOMMENDATION

It is my opinion, with which the acting OMB General Counsel concurs,
that the Presidential Clemency Board must issue a final public report
briefly summarizing the Board's activities. OMB has set aside $5, 000 to

publish such a report and that amount is adequate.
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However, the law does not require that the report contain final recommendations

on other related matters of public interest, and I would advise against the
Board making such recommendations in a public report or an options memo.
I know of no reason why Chairman Goodell and other members of the Board
could not discuss recommendations which the Board considered during its
tenure with the President or his staff after the Board has issued a report

and has been legally terminated on September 15.

Your advice would be appreciated on how best to avoid these problem

areas.

cc: Jack Marsh
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To avoid confusion about who will publicly release what
materials at what time, we should establish procedural ground
rules well before the Board's recommendations are formulated,
Please let me know whether you concur on the procedure which
I propose, and, if not, what alternatives you proffer,

cc.: DONALD RUMSFELD
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SUMMARY EVALUATION
OF

THE PRESIDENTIAL CLEMENCY BOARD'S OPERATIONS

Submitted by
A Minority of the Board
September 15, 1975
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SECTION I

PURPOSE

The purpose of this report is to reflect the views of a minority of the
members of the PCB concerning the composition, staffing, policies and
credibility of the operations and decisions of the PCB.

We have reviewed the first draft of the final report of the PCB, including
subsequent revised sections of that draft, and it contains numerous mis=~
leading statements, is non-factual in many areas, and contains whole
chapters that are entirely irrelevant to the duties and functions of the
Board. The proposed report can best be characterized as a report written
by the staff, and reflecting their very biased pro-amnesty views, views
which are often directly contrary to the views of many Board members and,
perhaps, the majority of the American public, This Staff-Management-
authored report is not in keeping with the mission and the objectives of
the Board as set forth in the President's Executive Order and Proclamation.
We, as the concerned minority, desire to disassociate ourselves from the

Board Report. \

SECTION IT

COMPOSITION OF THE BOARD

The original nine-member Board appointed by the President represented a
fair balance among liberal, middle-of-the-road and conservative views,
This group in its early meetings established and adopted policies and
guidelines by which decisions of the Board would be determined in accord-
ance with the President's Executive Order and Proclamation, However, many
of these policies were changed when the membership of the Board was
increased to eighteen members in May 1975. By his own admission, the
Chairman had a fairly free hand in picking the new Board members and he
included two members from his staff., The new Board members were not given
an orientation on Board policies and guidelines, This led to much con-
fusion, Initially, it was difficult for the new Board members to make
sound decisions, due to lack of knowledge of Board operation. The Chair-
man gave guidance which, on occasions, seemed not to be strictly in
accordance with previous Board policy and decisions, At this point, the
Board as a whole became a more amnesty-oriented, Goodell-influenced group,
with Goodell, inturn, seemingly under the influence of the General
Counsel and his somewhat biased anti-Vietnam War staff. From this point
on, the Board became, in effect, a captive of the Chairman and the Staff,
and policy decisions were made by the Chairman and the General Counsel
which influenced Board actions and results without the realization of
Board members, L
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An example of the continual effort of the Board's Executive Staff to
distort the President's Program was a written proposal by a senior staff
member to “create some doubt in the minds of people! about the meaning
of a Clemency Discharge. In making such a proposal, the Staff member
suggested, in a memorandum, that "one way to generate such ambiguity"
would be to invite Honmorably Discharged Veterans to request clemency
discharges "as an expression of their opposition to the Vietnam War."

The idea of using the Presidential Clemency Board as a vehicle to incite
great numbers of Honorably Discharged Veterans to “express their opposition
to the Vietnam War" would be a gross dis-service to the President.

SECTION IIT

STAFFING

Since the PCB was only a temporary organization, it was determined by the
President, through OMB, that no funds would be made available to hire a
permanent staff, Rather, all administrative and operational personnel
would be detailed "on loan" from other agencies. In the beginning, DOD
offered its facilities and professional trained personnel to prepare the
case summaries, but this offer was rejected by the Board's General
Counsel. We feel that this assistance would have been a real asset to

the Board effort in that the summaries would have been objective and
factual, It was turned down on the grounds that the General Counsel felt
the briefs must be prepared by lawyers. The result was that attorneys were
detailed from other agencies to work with the General Counsel and his
associates in the preparation of applicant cases. Due to the number of
cases to be presented within a very short time period, the legal staff
was augmented by approximately two hundred law students acting as legal
interns during their summer vacation. However, approximately ninety
percent of the cases were military and these young men and women, even
though eager and dedicated, were generally biased against the military
and the Vietnam War and had practically no experience in or with the
military. The work they did in preparing the case summaries was, as a
result, often amateurish, biased, and many times incomplete. In reality,
the young staff attorneys themselves, were of the same influence and were
generally without the benefit of any experience with the Military Forces,
which compounded the problem, Also, these young "case writers" were
instructed by some senior staff members to present the case "in the best
light'", Consequently, many of the resulting summaries were an inaccurate
presentation of facts on which the Board members had to make their decisions.

The administrative staff consisted of personnel on loan from other agencies.
It appeared that the majority of those who occupied top level management
positions with the PCB had little or no prior experience in an administrative

»f;“iﬁﬁsxx

%

3




-3 -

capacity., Over-staffing, lack of organization, lack of personnel disci-
pline and improper utilization of personnel assets was evident throughout.
Management built up the staff to a peak of over six hundred professional
and administrative personnel. This appeared to be considerably more than
was necessary to get the job done if proper organization and supervision
had been practiced, For example, on 1 July, at the peak of the six
hundred plus staff, it was stated by a senior member that OMB believed
that less than half of the secretaries were being used effectively in
the production process, Even with this surplus of secretaries, only one
was assigned to all of the eighteen Board members. Regular working hours
were not established nor observed - employees seemed to come and go at
their convenience, On a week-day mid-afternoon in July (the Board's
busiest month), the Personnel Director made a head-count and over one
hundred sixty employees could not be accounted for,

On two different occasions in March and May, OMB sent in a management
team to survey the operations of the PCB. In both instances, they
recommended that a top-flight administrator be obtained to oversee the
administrative functions of the PCB, and both times, the management of
PCB refused to accept this recommendation of the OMB. These are only a
few examples of the maladministration which, in our opinion, has
jeopardized and plagued the management of the Clemency Board since the
beginning, This resulted in many instances of mismanagement, low morale
and lack of control,

SECTION IV

APPLICANTS

The PCB was established to review the records of individuals within the
following categories:

(1) Those who had been convicted of one or more draft evasion offenses:
failure to register or to register on time, to keep the local board
informed of current address, to report for or submit to pre~induction
examination, to report for or submit to induction itself, to report for
or submit to, or complete service under Section 6(j) of the Military
Selective Service Act,

(2) Those who have received a punitive or undesirable discharge from
service in the armed forces for having violated Article 85, 86 or 87 of
the Uniform Code of Military Justice between August 4, 1964, and March
28, 1973, or are serving sentences of confinement for such violations,

In the first four months of the program, only some eight huﬁ&ré&ﬁg;ﬁ
individuals made application to the PCB. This appeared to be due prigarily
B ;}: ) i,@-“;
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to a lack of proper publicity and understanding of the program. In
January, 1975, the members of the Board initiated a nationwide publicity
program which resulted in several thousand new applications. Further,
the Chairman, without the knowledge of the Board, wrote letters to all
ma jor penal institutions of the United States, advising them that
inmates who met the eligibility criteria should apply. This penitentiary
mail produced over two thousand applications, on which the Board has
taken action and, in the majority of cases, recommended pardons. In
contrast with this is the fact that President Truman's Amnesty Board
refused clemency for all persons having a prior criminal record of one
or more serious offenses, stating 'The Board would have failed in its
duty to society and to the memory of the men who fought and died to
protect it, had amnesty been recommended in these cases.”

By the end of March, approximately 18,000 applications had been received.
In about ninety percent of the military cases, there was no evidence
of conscientious objection or other objection to the Vietnam War.
Approximately fifty-eight percent of the military cases were involved
in other offenses in addition to AWOL or desertion, The most common
reasons given for going AWOL were family and financial problems. The
vast majority, eighty-four percent, were volunteer enlistees.

s
The most common offense of the -typical violator of the Selective Service
Act was failure to report for or submit to induction, Only forty-five
percent had made any attempt to claim conscientious objection before
being ordered for induction or civilian service, The Selective Service
violator possessed a much higher educational level than that of the
military applicant.

The Rules and Regulations section 101.5(a) provides that the Board

would consider as an initial filing any written communication post-marked
not later than March 31, 1975, and received by the Board, the Department
of Justice, the Department of Defense, the Department of Transportation,
or the Selective Service System, Oral applications made out not later
than March 31, 1975, were considered sufficient if reduced to writing,

and post-marked not later than May 31, 1975. These rules were later
amended on July 14, 1975, over strenuous objections by some Board

members, to read "A 'timely' application was defined as an inquiry made

to a responsible U,S, Government official or agency, in writing or orally,
prior to the deadline for applications, provided that the request for
consideration was received within a reasonable time after the initial
contact, However, in several instances, the Board by a bare majority

vote chose to accept as timely, applications which did not fulfill the
requirements stated above. The Board, again in one highly publicized

case, accepted an unverified phone call, not completed by a written
application, as sufficient to give it jurisdiction, In the same case,
jurisdiction having been accepted, recommendation was made to.the White
House, again despite the lack of a formal, written applica?i%%ﬁO(
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On June 4, 1975, well after the delimiting date set by the White House,
the PCB Staff was corresponding with the College Coordinator at U,S.
Penitentiary, Leavenworth, Kansas, and sending him 75 kits "for use by
potential applicants currently incarcerated'" in that institution
extending the time for submission of applications to June 15, 1975,
clearly in violation of the President's order, making May 31, 1975,

the final deadline, when preceded by an oral application made not later
than March 31, 1975.

SECTION V

BOARD FUNCTIONING

During the first five months the PCB functioned as a Full Board with five
members in attendance considered a quorum., However, in March, as the
number of cases to be acted on increased, the Board was divided into
panels of three or more members and each panel acted independently on
cases, Unanimous decisions by the panels were considered final, Split
decisions could be referred to the Full Board by any panel member,

Policy and guidelines were generally determined by the Full Board,
However, in some instances they were determined by the Chairman and his
Executive Staff without referring the matter to or getting the approval
of the Full Board, For example, the '"Rules and Regulations of the Clemency
Board" signed by Chairman Goodell on March 18, 1975, and submitted to

the Federal Register were never formally submltted to the Board for
comment or approval. The majority of the Board members did not know of
the existence of such "Rules and Regulations'" until they were given a
copy in May 1975, The Board members were handicapped by not being allowed
staff or secretarial assistance, The voluminous case briefs and other
material put out by the staff made it impossible for Board members to
keep track of what was going on without assistance of this type., Requests
for secretarial and staff assistance were made on several occasions by
Board members but they were told that the staff was short-~handed. The
eighteen Board members were finally allotted a total of one secretary to
answer the phone, take messages, type correspondence and maintain files
for them,

The administrative functions of the PCB appear to have been accomplished
on a crisis-to-crisis basis rather than by normal and acceptable organi-
zation and planning. For example,

(1) From the beginning, the processing of applications was so bogged
down in complicated procedures ‘that records could not be ordered on a
timely manner which, in turn, resulted in a severe shortage of cases during
the month of May to be assigned to action attorneys, thereby causing
serious delays in the Board's work, ST E D
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(2) Due to a lack of organization and planning, by February, a backlog
of cases which had been acted on by the Board, began to build up and by
September it had built up to over ten thousand cases still to be submitted
to the President for action,

SECTION VI

CHANGES IN BOARD POLICY AND DEVIATION FROM THE SPIRIT AND INTENT OF THE
EXECUTIVE ORDER AND PRESIDENT'S PROCLAMATION,

The first significant move on the part of the Chairman and his Executive
Staff, in our opinion, was to introduce the word "pardon" into the
Clemency decision on each applicant's case although the word ''pardon'
never appeared once in the President's Executive Order or Proclamation.
The Chairman and Executive Staff argued that "pardon" and “clemency"
were synonymous terms and they won the argument, by claiming the tacit
approval from the White House, over the strenuous objection of some of
the Board Members., Eventually in the Board decisions and in the letters
going to the applicant after the Board action, the words "clemency" and
"pardon" were no longer used as synonymous terms but were separated

and used in the terms of "a pardon" and a 'Clemency Discharge'. We quote
from a letter dated July 16, 1975, written to an applicant and signed

by Chairman Goodell, "...The President has signed a master warrant
granting you a full, free Unconditional Pardon and a Clemency Discharge
to replace your less than honorable discharge.”" We believe this is quite a
different connotation and meaning than was initially argued by the Chair-
man and Executive Staff last October. Further, a person who has been
convicted of a felony (a crime punishable by imprisonment for more than
one year) may legally purchase a firearm from a licensed firearms

dealer if the person convicted of said felony has received an uncondi-
tional Presidential Pardon. The Presidential Pardon, however, only applies
to Federal offenses,

The unilateral revision of the President's program from a middle-of-the~
road clemency program into an amnesty-oriented program was effected
primarily by expansion of the original nine-member Board into an eighteen-
member Board. Some of the new members did not have the maturity, exper-
ience and broad spectrum of views which characterized the original Board

and which we believe represents the cross section of the general public.

The more liberal eighteen-member board then proceeded, many times
unknowingly and under the influence of the Chairman, to alter previously
adopted rules and regulations by constantly out-voting the more conservative
aligned middle-of-the-road minority.




In the early months of the Board's deliberations a real effort was made
to maintain the "meaningfulness'" and '"value' of the Clemency Discharge.
For such offenses as AWOL from combat, refusal to go to combat, multiple
and long AWOLs, civil convictions for felony; the Board would normally
vote '"mo clemency', However, and in sharp contrast, during the latter
months of the Board's operation and after the more amnesty-oriented
eighteen-member Goodell-influenced Board came into being, clemency was
voted in cases involving multiple AWOLs (8) from the battle field;
multiple refusals to go into combat; multiple (as high as ten AWOLs)

and long (seven years) AWOLs, civilian felony convictions (rape, murder,
manslaughter, grand larceny, armed robbery, aggravated assault)., Also,

a man given an Undesirable or even Punitive Discharge for a few days or
even hours of AWOL (which, according to the Board General Counsel's
ruling, qualified him for the Clemency Board Program) was recommended
for a pardon and clemency discharge, by a bare majority vote, even
though the official offense charged might include aggravated assault,
disrespect to officer or NCO, striking an officer or NCO, wrongful
appropriation of personal or government property, etc, This again was a
turnabout from the policy set by the nine-member Board. Another question-
able move, condoned by the Chairman, was to make drug addiction a miti-
gating factor on behalf of the applicant and drug use a possible
qualification for mitigation., The Board, on the other hand, was
instructed not to consider the use of drugs as an aggravating factor
even though such use was unlawful, This change from the nine-member
Board policy again was strenuously objected to by the constantly
"out~voted'" minority.

As a result of the policy changes by the eighteen-member Board, the next
move by the Chairman and his Executive Staff was to recycle numerous of
the "tough decision'" (No Clemency) cases of the original nine-member
Board and later panels, either to a more amnesty motivated panel or to
the Full Board to gain a more favorable decision on behalf of the
applicant, The above moves on the part of the Chairman and his Executive
Staff, tended to circumvent the spirit of the President's Proclamation
and Executive Order, These moves were accomplished by various means. The
Board members were kept uninformed by:

(1) Denying them clerical help or staff assistants,

(2) Asking the Board to act after the fact in matters having to do
with policy changes.,

(3) Denying them access to staff memorandums concerning matters of
interest to the Board, including Board periodic reports,

(4) Keeping the Board on unduly heavy schedule (seven days a week)
and swamping them with applicant cases to be read and presented (and
represented), making it next to impossible for Board members’ ;ofmﬁnltor
Board results, This whole process seemed to us to be something more}than
accidental,
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In addition, a three-part post-audit review was established. First, there
was the standard review, which applied to all no~clemency cases and all
cases which were given over 12 months alternative service: second, there
was a review of attorney-flagged cases which the Action Attorney felt

the Board members had decided unfairly; and third, there was computerized
review which, by use of quantitative guidelines weeded out cases which
had the harsher decisions, The post-audit team reviewed cases and made
its recommendation to the General Counsel with an explanation for
recommending reconsideration, Practically no cases were found which were
repanelled for a more harsh decision., The General Counsel then forwarded
the cases to the Chairman, with his recommendation. Further, many cases
were panel-shopped without going through the post-audit procedure and
without the second or subsequent panel or Board being informed of the
previous decision,

SECTION VII

CREDIBILITY OF BOARD'S DECISIONS

The Presidential Clemency Board program announced by the President was

a very good and workable program but, due to improper administration, it
has failed to accomplish the President's goal. Throughout the year of
the Board's existence there seemed to be a determined effort by the
Chairman and his Executive Staff to turn the Presidentially mandated
clemency program into an amnesty-oriented operation,

In reliance upon an Executive Proclamation designed to ",..bind the
Nation's wounds and to heal the seas of deviseness', it appeared the
Chairman and the Staff sought to expand the Board's jurisdiction over
every situation possible, As a result, jurisdiction was taken over
applicants whose discharges were obviously not precipitated in the main
by AWOL/Desertion type offenses, A Pardon and Clemency Discharge were also
granted applicants who had multiple civil felony convictions both during
their military service and after their discharge from the Armed Services
or in the civilian cases, after their conviction for draft resistance.
The end result is that the public will have a distorted perception of the
Clemency Discharge. The Clemency Discharge is likely to be associated
with criminality, It will be degraded and will not achieve the intended
employer acceptability. Through the apparent ill-considered and misguided
recommendations of the majority of the Board, the Clemency Discharge may
be so degraded and discredited ‘that it will no longer be meaningful as

an instrument of Clemency for the deserving recipient.

i
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SECTION VIIT

CONCLUSION

We believe that the original concept and plan as conceived and announced
by the President was a good, sound, workable plan, but the President's
objectives have not been attained because of the misdirection and mal-
administration of the plan, We feel deeply obligated and honor bound to
appraise the President of these facts.

1t appears that the Chairman and his Executive Staff have misinterpreted,
circumvented and violated at least the spirit of the Executive Order of
16 September 1974, and Proclamation #4313. This questionable action has
been initiated, it appears, to increase the number of "eligible"
applicants, to liberalize the decisions of the majority of the Board

in order to gain more favorable decision for the applicants, and to set
a liberal precedent relative to Executive pardons closely associated
with felonious crimes. A move which could degrade the true meaning of

a Presidential pardon. The actions, in our opiniomn, are not only
unethical, but they may also border on illegality, and could greatly
discredit the President's Clemency Program in the eyes of the American
pUbliC .

In short, we have lost confidence in the Board results, which under
Chairman Goodell's direction are being recommended to the President,

We feel that the limited capability of the already hard-pressed White
House staff to monitor and screen these recommendations, is inadequate
to insure that the President will approve only recommendations which
meet his high standards, This problem is further aggravated by a backlog
of some ten thousand cases which may soon be dumped on the White House
Staff -in a short period of time,

We believe that the recent steps the President has taken to terminate the
Clemency Board activity on September 15, 1975, and to place the Program
under the auspices of the Attorney General - more specifically - under
the direction of the Pardon Attorney of the Department of Justice, is a
very sound move, It is our hope that the Pardon Attorney will take a
close and conscientious look at the Clemency Board recommendations, so

as to insure that the value of the Clemency Discharge is restored to its
original respected level, and only those applicants who deserve the
discharge are awarded it.

We, as a minority of the Presidential Clemency Board, do not believe
that:

Any man who has two or more convictions (civilian or military) of serious
crimes on his record, should be given clemency. We do not beliéﬁéﬁ@h@t a
man who deserted his comrades on the battle field in Vietnam or whda§3

refused to go to Vietnam when he was so ordered, should be given o
clemency. : ””
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We believe, as did the Truman Board, that when the majority of the Board
recommends clemency in such cases, it has failed in its duty to society,
and to the memory of those men who fought and died to protect it. We also
feel that it has been negligent in carrying out its responsibility and

has not fulfilled its obligation to protect the integrity of the
Presidency.
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SECTION T

PURPOSE

The purpose of this report is to reflect the views of a minority of the
members of the PCB concerning the composition, staffing, policies and
credibility of the operations and decisions of the PCB.

We have reviewed the first draft of the final report of the PCB, including
subsequent revised sections of that draft, and it contains numerous mis-
leading statements, is non-factual in many areas, and contains whole
chapters that are entirely irrelevant to the duties and functions of the
Board. The proposed report can best be characterized as a report written
by the staff, and reflecting their very biased pro-amnesty views, views
which are often directly contrary to the views of many Board members and,
perhaps, the majority of the American public. This Staff-Management-
authored report is not in keeping with the mission and the objectives of
the Board as set forth in the President's Executive Order and Proclamation.
We, as the concerned minority, desire to disassociate ourselves from the
Board Report,

SECTION II

COMPOSITION OF THE BOARD

The original nine-member Board appointed by the President represented a
fair balance among liberal, middle-of-the-road and conservative views,
This group in its early meetings established and adopted policies and
guidelines by which decisions of the Board would be determined in accord-
ance with the President's Executive Order and Proclamation. However, many
of these policies were changed when the membership of the Board was
increased to eighteen members in May 1975. By his own admission, the
Chairman had a fairly free hand in picking the new Board members and he
included two members from his staff, The new Board members were not given
an orientation on Board policies and guidelines. This led to much con-
fusion. Initially, it was difficult for the new Board members to make
sound decisions, due to lack of knowledge of Board operation, The Chair-
man gave guidance which, on occasions, seemed not to be strictly in
accordance with previous Board policy and decisions. At this point, the
Board as a whole became a more amnesty-oriented, Goodell-influenced group,
with Goodell, inturn, seemingly under the influence of the General :
Counsel and his somewhat biased anti-Vietnam War staff, From this point -
on, the Board became, in effect, a captive of the Chairman and the Staff,
and policy decisions were made by the Chairman and the General Counsel
which influenced Board actions and results without the realization of
Board members.
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An example of the continual effort of the Board's Executive Staff to
distort the President's Program was a written proposal by a senior staff
member to ''create some doubt in the minds of people" about the meaning
of a Clemency Discharge. In making such a proposal, the Staff member
suggested, in a memorandum, that "“one way to generate such ambiguity"
would be to invite Honorably Discharged Veterans to request clemency
discharges '"as an expression of their opposition to the Vietnam War,™

The idea of using the Presidential Clemency Board as a vehicle to incite
great numbers of Honorably Discharged Veterans to "express their opposition
to the Vietnam War' would be a gross dis-service to the President.

SECTION III

STAFFING

N
Since the PCB was only a temporary organization, it was determined by the
President, through OMB, that no funds would be made available to hire a
permanent staff, Rather, all administrative and operational personnel
would be detailed "on loan'" from other agencies, In the beginning, DOD
offered its facilities and professional trained personnel to prepare the
case summaries, but this offer was rejected by the Board's General
Counsel., We feel that this assistance would have been a real asset to
the Board effort in that the summaries would have been objective and
factual, It was turned down on the grounds that the General Counsel felt
the briefs must be prepared by lawyers. The result was that attorneys were
detailed from other agencies to work with the General Counsel and his
associates in the preparation of applicant cases, Due to the number of
cases to be presented within a very short time period, the legal staff
was augmented by approximately two hundred law students acting as legal
interns during their summer vacation. However, approximately ninety
percent of the cases were military and these young men and women, even
though eager and dedicated, were generally biased against the military
and the Vietnam War and had practically no experience in or with the
military. The work they did in preparing the case summaries was, as a
result, often amateurish, biased, and many times incomplete, In reality,
the young staff attorneys themselves, were of the same influence and were
generally without the benefit of any experience with the Military Forces,
which compounded the problem, Also, these young 'case writers' were
instructed by some senior staff members to present the case "in the best
light", Consequently, many of the resulting summaries were an inaccurate
presentation of facts on which ‘the Board members had to make their decisiomns, °

1

vusty

The administrative staff consisted of personnel on loan from other agencies. S
It appeared that the majority of those who occupied top level management A
positions with the PCB had little or no prior experience in an administrativé&™

w5
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capacity, Over-staffing, lack of organization, lack of personnel disci-
pline and improper utilization of personnel assets was evident throughout.
Management built up the staff to a peak of over six hundred professional
and administrative personnel, This appeared to be considerably more than
was necessary to get the job done if proper organization and supervision
had been practiced. For example, on 1 July, at the peak of the six
hundred plus staff, it was stated by a senior member that OMB believed
that less than half of the secretaries were being used effectively in
the production process, Even with this surplus of secretaries, only one
was assigned to all of the eighteen Board members. Regular working hours
were not established nor observed - employees seemed to come and go at
their convenience, On a week-day mid-afternoon in July (the Board's
busiest month), the Personnel Director made a head~count and over one
hundred sixty employees could not be accounted for.

On two different occasions in March and May, OMB sent in a management
team to survey the operations of the PCB. In both instances, they
recommended that a top-flight administrator be obtained to oversee the
administrative functions of the PCB, and both times, the management of
PCB refused to accept this recommendation of the OMB. These are only a
few examples of the maladministration which, in our opinion, has
jeopardized and plagued the management of the Clemency Board since the
beginning, This resulted in many instances of mismanagement, low morale
and lack of control,

SECTION IV

APPLICANTS

The PCB was established to review the records of individuals within the
following categories:

(1) Those who had been convicted of one or more draft evasion offenses:
failure to register or to register on time, to keep the local board
informed of current address, to report for or submit to pre-induction
examination, to report for or submit to induction itself, to report for
or submit to, or complete service under Section 6(j) of the Military
Selective Service Act,

(2) Those who have received a punitive or undesirable discharge from
service in the armed forces for having violated Article 85, 86 or 87 of
the Uniform Code of Military Justice between August 4, 1964, and March
28, 1973, or are serving senterices of confinement for such violations.

In the first four months of the program, only some eight hundred -
individuals made application to the PCB. This appeared to be due primarily- -
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to a lack of proper publicity and understanding of the program. In
January, 1975, the members of the Board initiated a nationwide publicity
program which resulted in several thousand new applications, Further,
the Chairman, without the knowledge of the Board, wrote letters to all
ma jor penal institutions of the United States, advising them that
inmates who met the eligibility criteria should apply. This penitentiary
mail produced over two thousand applications, on which the Board has
taken action and, in the majority of cases, recommended pardons., In
contrast with this is the fact that President Truman's Amnesty Board
refused clemency for all persons having a prior criminal record of one
or more serious offenses, stating '"The Board would have failed in its
duty to society and to the memory of the men who fought and died to
protect it, had amnesty been recommended in these cases,"

By the end of March, approximately 18,000 applications had been received.
In about ninety percent of the military cases, there was no evidence

of conscientious objection or other objection to the Vietnam War.
Approximately fifty-eight percent of the military cases were involved

in other offenses in addition to AWOL or desertion, The most common
reasons given for going AWOL were-family and financial problems. The
vast majority, eighty-four percent, were volunteer enlistees.

The most common offense of the typical violator of the Selective Service
Act was failure to report for or submit to induction, Only forty-five
percent had made any attempt to claim conscientious objection before
being ordered for induction or civilian service, The Selective Service
violator possessed a much higher educational level than that of the
military applicant,

The Rules and Regulations section 101.5(a) provides that the Board

would consider as an initial filing any written communication post-marked
not later than March 31, 1975, and received by the Board, the Department
of Justice, the Department of Defense, the Department of Transportation,
or the Selective Service System., Oral applications made out not later
than March 31, 1975, were considered sufficient if reduced to writing,
and post-marked not later than May 31, 1975, These rules were later
amended on July 14, 1975, over strenuous objections by some Board
members, to read "A 'timely' application was defined as an inquiry made
to a responsible U,S. Government official or agency, in writing or orally,
prior to the deadline for applications, provided that the request for
consideration was received within a reasonable time after the initial
contact, However, in several instances, the Board by a bare majority
vote chose to accept as timely, applications which did not fulfill the
requirements stated above, The Board, again in one highly publicized
case, accepted an unverified phone call, not completed by a written
application, as sufficient to give it jurisdiction., In the same case,
jurisdiction having been accepted, recommendation was made to the White
House, again despite the lack of a formal, written application,

>
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On June 4, 1975, well after the delimiting date set by the White House,
the PCB Staff was corresponding with the College Coordinator at U.S,
Penitentiary, Leavenworth, Kansas, and sending him 75 kits "for use by
potential applicants currently incarcerated" in that institution
extending the time for submission of applications to June 15, 1975,
clearly in violation of the President's order, making May 31, 1975,

the final deadline, when preceded by an oral application made not later
than March 31, 1975,

SECTION V

BOARD FUNCTIONING

During the first five months the PCB functioned as a Full Board with five
members in attendance considered a quorum., However, in March, as the
number of cases to be acted on increased, the Board was divided into
panels of three or more members and each panel acted independently on
cases, Unanimous decisions by the panels were considered final, Split
decisions could be referred to the Full Board by any panel member,

Policy and guidelines were generally determined by the Full Board,
However, in some instances they were determined by the Chairman and his
Executive Staff without referring the matter to or getting the approval
of the Full Board. For example, the "Rules and Regulations of the Clemency
Board" signed by Chairman Goodell on March 18, 1975, and submitted to

the Federal Register were never formally submitted to the Board for
comment ox approval. The majority of the Board members did not know of
the existence of such "Rules and Regulations' until they were given a
copy in May 1975, The Board members were handicapped by not being allowed
staff or secretarial assistance, The voluminous case briefs and other
material put out by the staff made it impossible for Board members to
keep track of what was going on without assistance of .this type. Requests
for secretarial and staff assistance were made on several occasions by
Board members but they were told that the staff was short-handed. The
eighteen Board members were finally allotted a total of one secretary to

answer the phone, take messages, type correspondence and maintain files
for them,

The administrative functions of the PCB appear to have been accomplished
on a crisis~to~crisis basis rather than by normal and acceptable organi-
zation and planning., For example,

(1) From the beginning, the processing of applications was so bogged
down in complicated procedures that records could not be ordered on a
timely manner which, in turn, resulted in a severe shortage of case duffﬂg

the month of May to be assigned to action attorneys, thereby causi?&?
=
v

serious delays in the Board's work.
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(2) Due to a lack of organization and planning, by February, a backlog
of cases which had been acted on by the Board, began to build up and by

September it had built up to over ten thousand cases still to be submitted
to the President for action.

SECTION VI

CHANGES IN BOARD POLICY AND DEVIATION FROM THE SPIRTIT AND INTENT OF THE
EXECUTIVE ORDER AND PRESIDENT'S PROCLAMATION,

The first significant move on the part of the Chairman and his Executive
Staff, in our opinion, was to introduce the word 'pardon" into the
Clemency decision on each applicant's case although the word "pardon®
never appeared once in the President's Executive Order or Proclamation.
The Chairman and Executive Staff argued that '"pardon' and 'clemency"
were synonymous terms and they won the argument, by claiming the tacit
approval from the White House, over the strenuous objection of some of
the Board Members. Eventually in the Board decisions and in the letters
going to the applicant after the Board action, the words "clemency" and
"pardon" were no longer used as synonymous terms but were separated

and used in the terms of "a pardon" and a 'Clemency Discharge'. We quote
from a letter dated July 16, 1975, written to an applicant and signed

by Chairman Goodell, ",.,The President has signed a master warrant
granting you a full, free Unconditional Pardon and a Clemency Discharge
to replace your less than honorable discharge.' We believe this is quite a
different connotation and meaning than was initially argued by the Chair-
man and Executive Staff last October. Further, a person who has been
convicted of a felony (a crime punishable by imprisonment for more than
one year) may legally purchase a firearm from a licensed firearms

dealer if the person convicted of said felony has received an uncondi-
tional Presidential Pardon. The Presidential Pardon, however, only applies
to Federal offenses,

The unilateral revision of the President's program from a middle-of-the-
road clemency program into an amnesty-oriented program was effected
primarily by expansion of the original nine-member Board into an eighteen-
member Board. Some of the new members did not have the maturity, exper-
jence and broad spectrum of views which characterized the original Board

and which we believe represents the cross section of the general public,

The more liberal eighteen-member board then proceeded, many times
unknowingly and under the influence of the Chairman, to alter previously
adopted rules and regulations by constantly out-voting the more conservative
aligned middle-of-the-road minority.

’ <N
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In the early months of the Board's deliberations a real effort was made
to maintain the "meaningfulness'" and 'value'" of the Clemency Discharge.
For such offenses as AWOL from combat, refusal to go to combat, multiple
and long AWOLs, civil convictions for felony; the Board would normally
vote '"mo clemency', However, and in sharp contrast, during the latter
months of the Board's operation and after the more amnesty-oriented
eighteen~-member Goodell~influenced Board came into being, clemency was
voted in cases involving multiple AWOLs (8) from the battle field;
multiple refusals to go into combat; multiple (as high as ten AWOLs)

and long (seven years) AWOLs, civilian felony convictions (rape, murder,
manslaughter, grand larceny, armed robbery, aggravated assault). Also,

a man given an Undesirable or even Punitive Discharge for a few days or
even hours of AWOL (which, according to the Board General Counsel's
ruling, qualified him for the Clemency Board Program) was recommended
for a pardon and clemency discharge, by a bare majority vote, even
though the official offense charged might include aggravated assault,
disrespect to officer or NCO, striking an officer or NCO, wrongful
appropriation of personal or government property, etc, This again was a
turnabout from the policy set by the nine-member Board., Another question-
able move, condoned by the Chairman, was to make drug addiction a miti-
gating factor on behalf of the applicant and drug use a2 possible
qualification for mitigation, The Board, on the other hand, was
instructed not to consider the use of drugs as an aggravatlng factor
even though such use was unlawful. This change from the nine-member
Board policy again was strenuously obJected to by the constantly
"out-voted" minority,

As a result of the policy changes by the eighteen-member Board, the next
move by the Chairman and his Executive Staff was to recycle numerous of
the "tough decision" (No Clemency) cases of the original nine-member
Board and later panels, either to a more amnesty motivated panel or to
the Full Board to gain a more favorable decision on behalf of the
applicant. The above moves on the part of the Chairman and his Executive
Staff, tended to circumvent the spirit of the President's Proclamation
and Executive Order, These moves were accomplished by various means, The
Board members were kept uninformed by:

(1) Denying them clerical help or staff assistants,

(2) Asking the Board to act after the fact in matters having to do
with policy changes.

~ (3) Denying them access to staff memorandums concerning matters of
interest to the Board, including Board periodic reports,

(4) Keeping the Board on unduly heavy schedule (seven days a week)
and swamping them with applicant cases to be read and presented, (and
represented), making it next to impossible for Board members to monitor
Board results, This whole process seemed to us to be something more fﬁgn
accidental. -
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" 1n addition, a three-part post-audit review was established. First, there
was the standard review, which applied to all no-clemency cases and all
cases which were given over 12 months alternative service; second, there
was a review of attorney-flagged cases which the Action Attorney felt
the Board members had decided unfairly; and third, there was computerized
review which, by use of quantitative guidelines weeded out cases which
had the harsher decisions, The post-audit team reviewed cases and made
its recommendation to the Ceneral Counsel with an explanation for
recommending reconsideration. Practically no cases were found which were
repanelled for a more harsh decision. The General Counsel then forwarded
the cases to the Chairman, with his recommendation., Further, many cases
were panel-shopped without going through the post-audit procedure and
without the second or subsequent panel or Board being informed of the
previous decision.

SECTION VIT

CREDIBILITY OF BOARD'S DECISTONS

The Presidential Clemency Board program announced by the President was

a very good and workable program but, due to improper administration, it
has failed to accomplish the President's goal. Throughout the year of
the Board's existence there seemed to be a determined effort by the
Chairman and his Executive Staff to turn the Presidentially mandated
clemency program into an amnesty-oriented operation,

In reliance upon an Executive Proclamation designed to "...bind the
Nation's wounds and to heal the seas of deviseness", it appeared the
Chairman and the Staff sought to expand the Board's jurisdiction over
every situation possible, As a result, jurisdiction was taken over
applicants whose discharges were obviously not precipitated in the main
by AWOL/Desertion type offenses. A Pardon and Clemency Discharge were also
granted applicants who had multiple civil felony convictions both during
their military service and after their discharge from the Armed Services
or in the civilian cases, after their conviction for draft resistance.
The end result is that the public will have a distorted perception of the
Clemency Discharge. The Clemency Discharge is likely to be associated
with criminality. It will be degraded and will not achieve the intended
employexr acceptability. Through the apparent i{ll-considered and misguided
recommendations of the majority of the Board, the Clemency Discharge may
be so degraded and discredited that it will no longer be meaningful as

an instrument of Clemency for the deserving recipient.
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SECTION VIII

CONCLUSION

We believe that the original concept and plan as conceived and announced
by the President was a good, sound, workable plan, but the President's
objectives have not been attained because of the misdirection and mal-
administration of the plan. We feel deeply obligated and honor bound to
appraise the President of these facts.

It appears that the Chairman and his Executive Staff have misinterpreted,
circumvented and violated at least the spirit of the Executive Order of
16 September 1974, and Proclamation #4313. This questionable action has
been initiated, it appears, to increase the number of "eligible"
applicants, to liberalize the decisions of the majority of the Board

in order to gain more favorable decision for the applicants, and to set

a liberal precedent relative to Executive pardons closely associated
with felonious crimes, A move which could degrade the true meaning of

a Presidential pardon. The actions, in our opinion, are not only
unethical, but they may also border on illegality, and could greatly

discredit the President's Clemency Program in the eyes of the American
public, ‘

In short, we have lost confidence in the Board results, which under
Chairman Goodell's direction are being recommended to the President,

We feel that the limited capability of the already hard-pressed White -
House staff to monitor and screen these recommendations, is inadequate
to insure that the President will approve only recommendations which
meet his high standards, This problem is further aggravated by a backlog
of some ten thousand cases which may soon be dumped on the White House
Staff in a short period of time,

We believe that the recent steps the President has taken to terminate the
Clemency Board activity on September 15, 1975, and to place the Program
under the auspices of the Attorney General - more specifically - under
the direction of the Pardon Attorney of the Department of Justice, is a
very sound move, It is our hope that the Pardon Attorney will take a
close and conscientious look at the Clemency Board recommendations, so

as to insure that the value of the Clemency Discharge is restored to its
original respected level, and only those applicants who deserve the
discharge are awarded it.

We, as a minority of the Presidential Clemency Board, do not believe
that:

Any man who has two or more convictions (civilian or military) of se;ibﬁg}w

crimes on his record, should be given clemency. We do not believe that a V{}
man who deserted his comrades on the battle field in Vietnam or who g}
refused to go to Vietnam when he was so ordered, should be given .. &
clemency. A

o
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We believe, as did the Truman Board, that when the majority of the Board
recommends clemency in such cases, it has failed in its duty to society,
and to the memory of those men who fought and died to protect it. We also
feel that it has been negligent in carrying out its responsibility and

has not fulfilled its obligation to protect the integrity of the

Presidency.



PRESIDENTIAL CLEMENCY BOARD
THE WHITE HOUSE
WasmingToNn, D.C. 20500

September 22, 1975

The President
The White House
Washington, D, C. 20500

Dear Mr., President:

We are concerned that a public airing of the understandable differences
of opinion among the eighteen members of the Board will do unnecessary
damage to the success your program has had in healing the divisions

in our country. We are especially disturbed at the unwarranted attacks
that have been leveled at the Chairman, the Board, and the executive
staff, '

On behalf of the undersigned members, we wish to commend you in
your choice of Charles E. Goodell as our Chairman. Overwhelmingly,
the majority of those you appointea suppert your choice. He was an
extremely competent, dedicated, ethfc_al, and tireless leader. A

The Guidelines and procedures established by Chairman Goodell and
The Board assured each applicant a democratic hearing with just and
due process. The Board recommended to you clemency only for the

qualifying military and draft evasion offenses of a given applicant in

accordance with our charter,

Chairman Goodell and the Board carried out the intent of your program

both with healing compassion and within the legal parameters you set.

He, in turn, directed a highly professional and competent staff that
exhibited the highest moral and ethical values and judgment. The Chairman
did an excellent job in mediating extremely opposite views and proved

to be a moderating force. We wish the minority members of the Board

had given to us and the Chairman the opportunity to see their report

before it was released to the public.

We feel the clemency program initiated by a courageous Presgident
has contributed toward healing the wounds of Vietnam. We are honored
to have been asked by you to serve with Chairman Goodell in this
important task. ‘

4
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THE WHITE HOUSE

WASHINGTON

October 28, 1975

MEMORANDUM FOR: PHILIP W, BUCHEN
FROM: JAY T. FREN

SUBJECT: Presidential Cle cy Board

You asked for my comments on the attached memorandum to
Charles Goodell from Neil Broder.

The Defense Department has not agreed to upgrade the discharges
of those who were recommended for honorable and general dis-
charges by the Presidential Clemency Board. Captain Boywid

did tell Neil Broder unofficially that if the White House Counsel
referred this list of names to the Secretary and recommended
further upgrading that probably the Secretary would direct such
action. But it was made clear to me that such action would be
predicated on the President's Commander-in-Chief authority
which you would be invoking in the President's behalf.

It is my personal opinion that you should refer the list to Secretary
Schlesinger and recommend the issuance of the upgraded discharges,
if the President agrees. However, I believe we should confirm
ahead of time that the Secretary will take such action.

If you agree, I will contact Bob Andrews in the DOD General
Counsel's office to make appropriate arrangements. He is most
familiar with these matters.

If you disagree, your alternative is simply to refer the list of

names to the Secretary of Defense without comment. The Secretary
will probably refer the names to the appropriate Military Department
Discharge Review Boards for routine handling.



Mnited States Bepartment of Justice
©Office of thz Pardon Attorey
Hashington, A.4&.
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MEMORANDUM

TO: Charles E. Goodell
. 11 4.
FROM: H. Neil Broder g ukin
Acting Assistant Pardon Attorney
(Clemency Matters)

SUBJECT: Transmittal of Presidential Clemency Board
Recommendations for Upgrading of Discharges
and Veterans' Benefits

An agreement has been reached in principle between H. Neil
Broder, Acting Assistant Pardon Attorney (Clemency Matters)
and the Department of Defense through Captain E. T. Boywid,
JAGC, USN, Office of the Assistant Secretary of Defense,
Manpower and Reserve Affairs (Military Personnel Policy), to
effectuate the select recommendations of the Presidential
Clemency Board to upgrade less than honorable discharges to
honorable discharges with entitlement to full veterans'
benefits. Additionally, the agreement contemplates that

for those cases for which no upgrade recormendation was made,
they will be forwarded with special commendation to the ap-
propriate service Discharge Review Boards. The open question
with respect to this agreement concarns the method of
transmittal.

Captain Boywid suggests, and T concur, that it would be most
appropriate, and in all probability insure a likelihood of
favorable action by the respective military departments, if
+he Office of the White House Counsel would issue a letter
recommendation forwarding and commending the Board's select
recommendations to the Defense Department - either to the
Secretary of Defense or directly to the Secretary of the
respective military department. Since an agreement in prin-
ciple has been reached thare appezars to ba no political
1iability for the White House to offer this asgiéﬁ%nce.
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Charles E. Goodell -2 - October 17, 1975

Indeed, it would be an open and public expression of the
commitment to bind the nation's wounds in a total spirit
of reconciliation. Furthermore, the selected individuals
represent a class of individuals who have served their
country honorably and well both in the combat zone and at
home. As for the remaining applicants who did not receive
recommendations for upgrade, a letter memorandum specially
commending these cases to the appropriate Discharge Review
Boards would be sufficient.

I trust that this memorandum will be satisfactory for your

purposes. Please contact me if further information is
needed.

I sincerely thank you for your assistance.
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THE WHITE HOUSE

WASHINGTON

October 28, 1975

MEMORANDUM FOR: PHILIP W. BUC
FROM: JAY T. FRENC v\

SUBJECT: Presidential Clemency Board

You inquired about the legality of Selective Service implementing
the three suggestions made by Chairman Goodell in his August 20
letter to Byron Pepitone,

Selective Service already has implemented the first two suggestions
and rejected the third one. Selective Service rejected the third
suggestion because it was inequitable, not because it was illegal
under the President's Executive Order and Proclamation.

The Director of Selective Service said that Charlie Goodell doesn't
know these suggestions were adopted.


















THE WHITE HOUSE

WASHINGTON

November 7, 1975

MEMORANDUM FOR: PHILIP W, BUC

FROM: JAY T. FRENC

You requested a report from Selective Service about the status of
the alternate service program in order to assist you in preparing
a letter to Charlie Goodell. Enclosed is that report from Byron
Pepitone (Tab A. To save you time, I took the liberty of drafting
a letter to Charlie which might serve the purpose you intended
(Tab B).

Attachments
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November 5, 1975

MEMORANDUM FOR MR. PHILIP BUCHEN

SUBJECT: Assignment of Clemency Board Enrollees to Alternate Service

Since December 1974, when the first applicants for clemency
were enrolled in alternate service, there has not been any great problem
of assigning Presidential Clemency Board enrollees to alternate service --
principally because they have been so few in number. There were only
24 enrollees in alternate service, from the Presidential Clemency Board,
on June 30, 1975, and there are only 542 today. Over 360 of these have
been enrolled in the last two months.

Several months ago when Chairman Goodell expressed concern
that enrollees from the Presidential Clemency Board might not be provided
the opportunity to complete their assigned alternate service to earn
their Presidential pardon or pardon and clemency discharge, the matter
was thoroughly considered. On July 7, 1975, I met with Mr. Goodell to
discuss this problem. We focused on the potentially large number of
enrollees from the Presidential Clemency Board with only three to six
months of alternate service to perform. Our discussion aired the prob-
lems of providing a means for a high number of enrollees with an obligation
of six months or less to perform their service without jeopardizing their
regular jobs for such a short period of time. Mr. Goodell made several
suggestions, including the use of less than full-time work as satisfactory
performance. I asked Mr. Goodell to make recommendations to me on this
subject, and he agreed to do so. Mr. Goodell's recommendation arrived
at my office on August 25, 1975.

It has never been our policy to force enrollees to sacrifice
good-paying jobs for alternate service jobs when some other solution to
such a problem existed. Notwithstanding this fact, I have been con-
stantly mindful of the President's feeling, which he expressed early in
the program, that returnees should earn their way back. Our effort has
been to follow the President's desires and apply them to the realistic
situations, on a case-by-case basis as we saw them. We have encouraged
enrollees to keep their jobs and work off their obligation in secondary
jobs since the program began. Many sincere enrollees have done so. .
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Memorandum for Mr. Buchen
Page Two
November 5, 1975

It was apparent from the time we learned that many of the
Clemency Board enrollees would have short-~term obligations that some
special provisions for them to complete their alternate service without
leaving their regular jobs might be necessary. Mr. Goodell's recom-
mendations assisted in the establishment of the modified requirements
for satisfactory alternate service now available to short-term obligors
from the Presidential Clemency Board.

On September 19, 1975 I advised the State Directors of Selective

Service that short-term alternate service could be completed on an
equivalent-time basis, i.e., an enrollee who had a full-time regular

job and was sincere in his desire to perform his alternate service could
complete his alternate service obligation by working on a 20 hours per
week basis on an approvable job either compensated or as a volunteer.
This enabled them to earn their Presidential clemency while keeping
their regular jobs, although it did extend the period they have to serve
for the work to be considered the equivalent of full time.

In my view, this change of instructions regarding the perform-
ance of alternate service should accommodate those enrollees who have -
short—term obligations and should satisfy the first two recommendations
of Mr. Goodell's August 20 letter.

I have not adopted Mr. Goodell's third recommendation, i.e.,
a token period of voluntary service of as little as 16 hours per week
equated to 40 hours of paid service. It is my belief, in fairness to
all participants, that an hour of service is the same whether it is vol-
unteer or paid work. To make an exception such as Mr. Goodell recommends
I believe would be unfair to the many enrollees who are now working at
full-time jobs to complete their service or who have already fulfilled
their obligation by working full time. Such liberalization, in my view,
could cause further criticism of the President's program as well as
being unfair to those participating under the present procedures,

I believe that our present instructions, which provide for
certain enrollees to complete their obligations over an extended period
of time while performing alternate service on an equivalent-time basis,
will make it possible for all sincere enrollees with short-term obliga-

tions to earn their return as the President intended without jeopardizing, = h

their regular jobs, their families' well-being, or the President's proggﬁm.



Memorandum for Mr. Buchen
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November 5, 1975

There are more Presidential Clemency Board enrollees who have
already completed their obligation today than were enrolled at the end
of May. Nearly 200 of the remaining Presidential Clemency Board enrol-
lees are at work. Considering that 360 of the total of 542 who have
enrolled have done so in the last 60 days, I believe the employment
rate is excellent. .

A percentage of enrollees do drop out of the program after
enrollment when they realize, after learning more details of the program,
that they will not receive veterans' benefits and other benefits which
they mistakenly thought they would receive at the time of application.
This drop-out rate to date is not disturbing when we consider, from
experience, that less than 45% of those advised of the President's grant
of conditional clemency enroll in the first place.

I believe that the provisions we have made for Presidential
Clemency Board enrollees to perform alternate service will enable all
those who are interested in performing it to do so without jeopardizing
their regular jobs. At the same time, they will be earning their way
back into society as the President intended. Notwithstanding this, we
should be aware that there are those enrollees who are not interested
in performing alternate service, either full time or part time, whether
presently employed or not. There is little which can be done for those
not willing to participate, since this is a decision the individual
enrollee makes.

I hope this provides you with the information you desire. If
you need any additional information, I will be pleased to furnish it.

.
e,

V. Pepiton :\
Director Fo =1
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