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The Department of Justice files show that the same

- issue was raised in 1956 by the then Attorney General.
The opinion at that time by the Office of Legal
Counsel was that the President does not possess the
power to issue a posthumous pardon. (A copy of this
opinion is attached at Tab A.)

I am further advised by the Department of Justice that
there has been no instance either before of after this
opinion which indicates that the President of the U. S.
has issued a posthumous pardon, except for one instance
where the pardon was issued to a grantee under the
mistaken impression that he was still alive when in
fact he had died just before the date of the pardon.

DISCUSSION

If you were to take the innovative step of issuing a
pardon for a deceased person merely for its symbolic
effect, I do not see that anyone would have standing
to challenge this action on your part. However, such
a step on your part would undoubtedly provoke consider-
able public discussion and would undoubtedly lead to
other requests from families of persons formerly
convicted of Federal crimes who have since died. This
possibility would make it almost mandatory that some
criteria be developed for judging when to grant and
when to decline requests for pardons in favor of
deceased persons, and the Department of Justice would
have to be instructed to set up a machinery for
handling such requests.

RECOMMENDATION

I recommend that you decline to have the Department of
Justice consider further the request for pardon made
by Otto Kerner prior to his death.

Concurring in this recommendation are:

Opposing are:
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require that the pardon application be filed

by the convicted person and not by any other
person on his or her behalf. See 28 CFR 1.1

and 1.2. Moreover, the traditional practice

in the Department has been that when an individual
files a pardon application but dies prior to final
action being taken on his petition, the file is
closed without taking any further action.

5. I should note that I have not asked the
Office of Legal Counsel to bring up to date

its memorandum opinion of 1956. This could

be done, of course, but all indications are
that American case law on the point has been
virtually non-existent since the summer of 1956.



























The Honorable Gerald R. Ford
April 13, 1976
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of racetrack stock which resulted in his indictment and con~
viction. (All other charges in the indictment followed that
purchase.) When his 40 years of dedicated and useful public
service is compared against this one blemish, surely Mr. Kerner
is entitled to the compassionate gratitude of his country in
his twilight days. Mr. Kerner's public career has always

been marked by a compassionate sense of duty to the public.

At this hour in his life he is entitled to receive the same
compassion which he himself always demonstrated in his
lifetime.

Because we have met with failure in the Justice Department,
and because we cannot expect success without your personal
consideration, this last appear must necessarily be made
directly to you, particularly because Mr. Kerner's days are
measured in months and not years.

Ultimately this appeal cannot rest upon logic or reason;
for ultimately your decision in Mr. Kerner's case must be
based solely on considerations of humanity and compassion.
We do not seek exoneration of his acts, but only a compas-
sionate gesture, which transcends considerations of guilt or
innocence. The report of his physicians leaves no doubt
that Mr. Kerner's misery is due in large part to his con-
viction and that a pardon is the only way to relieve his
mental distress which worsens his physical condition. The
doctors' report itself contains the most eloquent statement
of the need for a pardon:

"Such a humanitarian expression of kindness and gener-
osity would offer Mr. Kerner the mental and spiritual
peace he so desperately seeks and needs to face the end
of his life with the same dignity with which he lived."”

Mr. President, you have exhibited in many ways your
understanding of the need to temper justice with mercy. A
pardon for Otto Kerner, Jr. in these circumstances would be
a truly humanitarian act.

Sincerely,

Thomas E. PatpOrronx,
Attorney for Q%to Kézner, Jr.
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