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THE WHITE HOUSE

WASHINGTON

March 3, 1976

MEMORANDUM FOR: PHIL BUCHEN
FROM: DUDLEY CHAPMAN P&
SUBJECT: Protection of Classified Information

under the Amended FOIA

The Act as it stood before the 1974 amendments authorized withholding
of information "'specifically required by Executive Order to be kept
secret in the interest of the national defense or foreign policy.' As
amended, withholding is permitted of matters that are ''(A) specifically
authorized under criteria established by an Executive Order to be

kept secret in the interest of national defense or foreign policy and

(B) are in fact properly classified pursuant to such Executive Order. "

This means that the classification must be correct both procedurally
and substantively. The Act makes the documents subject to in

camera inspection for purposes of this determination, and affidavits

are the normal means of explaining the correctness of the classification.

In his veto message, the President proposed the following presumption
which was agreed to by the House floor manager of the bill, Congressman
Moorhead:

"that where classified documents are requested, the courts
could review the classification, but would have to uphold
the classification if there is a reasonable basis to support
it. In determining the reasonableness of the classification,
the courts would consider all attendant evidence prior to
resorting to an in camera examination of the document. "
Veto Message, 10 Weekly Compilation of Presidential
Documents 1318 (1974).




The only cases known to the Department of Justice are several
unreported cases in which the classification was upheld on the
basis of in camera inspection and the affidavits furnished.
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WASHINGTON

TO: PHIL BUCHEN

FROM: JOEN O. MARSH, JR,
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THE WHITE HOUSE

WASHINGTON

April 27, 1976

MEMORANDUM FOR: JACK MARSH
ILIP BUCHEN
MAX FRIEDERSDORF

FROM: BOB WoLTHUIS KW

I got a call this morning from Kempton Jenkins at State who informed
me that Senator Case has introduced a bill dealing with security classification
that would do the following:

1. It would declassify all classified documents submitted to the Congress
by the Executive Branch by a simple majority vote of the Foreign
Relations Committee.

2. If the committee so votes it would notify the President that he has /
five days to object. o S

3. If the President objects to the declassification then the full Senate
must vote on whether or not to declassify.

4, If there is no Presidential objection declassification is automatic.
5. 1If the full committee has voted not to declassify three members can
appeal that vote to the full committee. If the full committee sustains

its negative decision then the appeal goes to the full Senate for consideration.

This is a preliminary reading of the legislation. I have attached a copy
of the resolution.

















